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Avi N undertaken the Tranſlation 2 
of this Book with no other View but 
to render it of more general uſe here 
4 gland, T thought I could not 
| introduce it more favourably into - 
: the World, than under the Protection of a truly 
Noble Patriot, who is an Encourager of all Li- 
beral Arts and Sciences, and who readily embra- 
ces all opportunities of promoting every thing 
that may be of real A. to his Country. 1 ITE 
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. © Polite Lear fing: For it contains, as it were, hs 
Whole Duty of Man, with reſpect to this Life; 2 


aland lays down a Rule for 
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© all his Actions, whether we conſider him in a 
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HEN the Bo ;ok was in the Ori. | 
ginal Language in which it is written, it was 
=  : judged to be of ſo great conſequence to the Ad- 
| vancement of Learning, that the late French 

King; one of whoſe 
d Men, | 


eng a an Univerſat 
© in all Sciences, and of all Countries, was pleaſed | 
3 co vouchſafe it his Royal Protection. Which, I 
L hope, may in ſome meaſure excuſe the Freedom 1 
take in laying a Tranſlation of it at Your Gracrz's | 
Feet; who has given ſo many ſignal Inſtances of 
Your Favour and Good-will to Men of Letters, 


| aud of YourZeal to promote Learning, ſo as to ex- | 
: tend Your Beneficence for the Encouragement. of 
I it, eyen to the remoteſt C orners of t t e Hand. i 
| r got 25 4 
| | * Learning, th at? 15 BOO 
— "BK Hon, it lays claim to it likewiſe, 
; and that is, as You are thePromo- 
5 of Trade. For althoug it is 
yet as, it contains all t hg la- 
Rules Ju ice in matters of * and 
11 | „„ Commerce, 


DEDICATION 


33 Gen de it may be reckoned as very uſeful and 
A ſubſervient to Trade; for eſtabliſhing it on a ſure 
and laſting Foundation: It not only deſcribes the 

Nature and Obligation of all manner of private 
Contracts, and the reciprocal Duties of thoſe who 

are Parties to them; but it likewiſe lays down 
many uſeful Rules for the Government of Publick 

8 and for carrying on Trade and Com- 

merce with Foreign Nations in the moſt benefi- 

cial manner. 


Tu E des le pains which Your GRACE 
has taken to retrieve one of the 'moft profitable 
Branches of the Trade of this Kingdom, which 
was in a manner totally loſt to the Nation, thro” 
the Negligence, or rather Treachery, of former 
Managers, as it is matter of wonder and admira- 
tion to thoſe who ſee it more nearly, ſo it has pro- 
cured You the univerſal Love and Eſteem of all 
Your Countrymen. For what an agreeable Pro- 
ſpect muſt it afford to a Nation, when they ſee 
Perſons of the firſt Rank and Quality among them, 
inſtead of indulging themſelves in Eaſe and Plea- 
ſure, ſpend all their time and thoughts in pro- 
moting the Good and Welfare of their Country? 
Such an Example cannot fail to have a happy in- 
fluence on Subjects of an inferior Rank, and make 
them reflect within themſelves, that Man is not 
created for himſelf alone, but to be an Inſtrument 
of doing Good to others, and more eſpecially to 
the Commonwealth of which he is a Member. 


Mr Los, as I know it would not be agrecable 
to Your Grace's inclination, ſo it is not my in- 


tention here to expatiate on the many engaging 
. Qualities 
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make t 
not be altogether a Stranger to it, but might be 


tion with Fo: oreigners. And now You have ſent 
him into Foreign Countries, that he may there 
learn, not ſo much the Languages and Cuſtoms of 
other Nations, as their ſeveral Intereſts and Alli- 
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. e a You the Hear 8 and Aﬀoct? 


ons of all thoſe who have the Honour of Your A- 
0. quaintarice. ' 


Tihalf only obſerye in general, that 
it is no ſmall degree of Happineſs to be"*thought 


18 peculiarly happy, that every! body wiſhes Your 
r bc and no body envies Your Greatneſs" ft 
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As Your 0140 x takes pleaſure in promoting 
the Good of Your Country in Your own Life- 
time, fo it is no leſs a ſhining part of Your Cha- 

racter, the care You take to render thoſe of Your 


Family who are to come after You, uſeful Mem- 


bers of the Commonwealth, by giving them all Z 


the advantages of Education that may qualify 


them to ſerve their Prince and Country. -Your 


GRACE is too ſenſible how much the future Pro- 
ſperity of a State depends on à right Education 
of the Youth, to neg -glect. a matter of that prove 
PETITE: es as, Phi e . 


28 v have rte line nen care to be che 


Marquis of Caz RNARVON, who is Heir apparent 


to Your GRAcE's Honour and Eſtate, thoroughly 


inſtructed in the Learning that is taught! in the 
Schools and Univerſities of this Kingdom. Hav- 


ing finiſhed his Studies there, Vou directed him to 
e Tour of his own Country, that he might 


able to give ſome account of it in his Converſa- 


ances, together with their Maxims of Govern- 
: ment, 


Kit by others. And ia this Yout Ca der 
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eir Trade and Commerce abroad. 


So that there is reaſon to hope, that a young No- 


bleman endoved with ſo good Natural Talents as 
my Lord CARRNARVON is, having had all the 
advantages of a Home Edutation, and purſuing 
his Travels beyond Sea according to the Inftruc- 
tions which He has from Your GRACE, cannot 
fail to return to his Native Country duly qualified 
in all reſpects to be a Counſellor to his Prince in 
the weighty and arduous Affairs of State, to 
which he is intitled by his Birth. right. 


Ap whileI am mentioning the laudable care 
which Your GR ac x takes to educate Y our Poſte- 
rity in ſuch a manner as to render them uſeful 
Patriots to their Country, and Ornaments of the 
antient Family from which they are deſcended, I 
cannot forbear taking notice of Your GRAcEs 
care to train them up in the Principles and Prac- 
tice of Religion, by obliging them to a conſtant 
Attendance on the Publick Worſhip of GOD in 
their Pariſh Church, where Your GR act takes 
care to have the Divine Service performed with 
that Religious Symphony, and that Order and 
Decency, that is ſtitable to the Divine Majeſty of 
the Object of our Worſhip; and where the grave 
and devout Attention of Your G Rac Es Family 
to all the parts of the Service gives a very edify- 
ing Example to others. And however light the 
Scepticks of our Age may make of Religion, and 
of all Religious Worſhip; yet there is nothing 
more certain, than that without a Principle of 
Religion there is no true ſolid Honour; and it is 
Religion alone that muſt be our only t 
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HE Author's F/1 in compiling this Work 5 
was not to make a new Abridgment of the whole 
Body of the Cuil Lau, which had been done 
| /ong before his time by many eminent hands. 
Bu his view was to give to the World fome- 
— hy new in us lind, and what had not been 
attempted by any other Lawyer before him ; to wit, a Collection 


out. of abe Body. of be Ciuil Law of all the Natural, Rules of 
Justice and Equity, which are applicable to the moſi common | 
Tranſaflions berucen Man and Man, either in a private or 
publick Capacity, in a clear and eafy method, and aiſemangled 
from the Miceties and Forms of Law, with which they are mixed 

and mterwoven in the Body of the Cui Ladd. 

Ei It is maſt certain, bat it 1s in the Body of the Croil Law that 

we have the moſt compleat, if not the only Collection of the Rules 
of Natural Reaſon and Equity, which are to govern the Actions 


* y 


of Mankind; and therefore it is, that it has been called Ratio 
Scripta, . Mruten Reaſon, as containing the moſt perfets Rules 


of Reaſon for deciduig all differences that may ariſe among Men 0 
| | 
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a preſent of ſo general uſe, 
of Law and Equity, 


es, and applying them to 
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erſed pra 440 Fer Titles i the B Body of the Roman 7 gon aws, 
r be there learnt without * Study and 45 
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7 has digefled af 2 
he has added a $, cod 2 Hr the Publick Law; in 
. he. has collected out of the Body of the | Roman Laus 
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1 Lam, as contain the" 
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exts of Holy Scripture, which contam the Precepis of the Di- 
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„ 1 thoſe 1 | 


ns Law who Pe wt} $6 / any Branch 1 the 
6 Said won and to $4 who trove in /ubjetion under 
mem, am are to pay obedience to their Orders and cm. 

f the whole Society. 


e, appeared in publick, than it was fe- 


mprovements of Learning 


Editions thereof in France in a few years ; and it has been 
thought to be of ſ% great uſe in other Conmiries, that it has been 


tranſlated into ſeveral other Lan guages. I thought that it might 


not be of les ſervice here in I d than in other Countries, 


au therefore was induced ib render it into Engliſh, that all the 


Subjetts of this Kingdom in general might have the benefit of it. 
There are many perſons of great Learnm 5 in England, who 
have not had opportuninies of acquiring fuch a thorough know- 
ledge of the French Tongue, as to be able 10 — * per- 


fettly the Books which are writ in that Language. And even 


many of thoſe who are ſufficient tek ers of 2 French Lan- 
| guage, fo as lo umderſtand their Hiſtorians and Books of Movels, 
may not be fo well acquainted either with the French or Civil 
Law Terms, which frequently occur in this York, and which 
make a Tranſlation thereof the more nece ay for he Engliſh 
Reater. "And the ſubjett matter of this Book being of ſo gene- 


. val uſe is all Mankind, I dare flatter my ſelf that a Trauſla- 


mam of it, when the Book comes to be more unverfally known 


here n England, will be allowed to be of real Service to the 


ry, and be at leaff as well received as a Tranſlation of 
any French or Latin FHiftorran whatſoever. 

Huce I pin read this Book, I have always been o f Opinion 
tax an Englifh Tranſlation if i it would be of the greateſt ſervice 
bere n England; and the rather, becauſe of late years the ſtu- 


ah of the Crodl Law here in England has been ſo much urgleci 


ed, and has mes with fo great difcouragement, that we are in 
a manner become flrangers to it; and, under a grondleſs ap- 


prebenfron of its being an encroachment on the Law of the 


Land, we ave hke to hfe all the real advantages which may be 


reaped from it in ſubſerviency to our own Laws, and which all 
| other Nations, except our ſelves, do at this 17 enjoy. 


io all other Conmries where the Sev A; the Coil Law is 

e they have peculiar Eaws and Cuſtoms of their own, 

off wheel they are as tenarions as we can poſſibly be of ours. 

ons yer they are ſo far from baniſhing or d. 72 the 3 
oL. I. 7 


A x 


ceived with wmiverſal Ap lanſe amo 's Men of Learning, and 
has rv 22 ec loneil one of the 
which we owe to. the laßt Cemury. There have been ſeveral 
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| Profeſſors thereof all, o//eble encour ageh ent; they fludy it at a 
' qualificatun for the better underſtanding of ein gun Laws, 
and male it ſillſerdiemt to them in all gel 5 by app * ing p 2 ff 


* general Rules of Natural Reaſon and. Equity whi 2 h are Contains. \ fs 
ed therein, 10 clear up any difficulties or. obſouratres , and to 
_ ſupply any defects or omiſſions that may, occur in their own Mu- 
nicipal Laws. And this 4s the only. uſe that is made of the Cuil 
Law in moſt Countries at this duy; not that hes receive u 
by vertue of any Power or Authority "that the Roman Emperors 
| had t impoſe their Laws upon — Mations, which pretence 
now muſt be looled u an as very fr frevolous ever Jmce the declen- 
of fion of the Roman mpire ; but they recerve i only as contdin- 
ing the-maſt compleat, F not the Ä Collection of Rules of Ma- 


tural Reaſon and Equity, which may come in did of their own 


Municipal Laws, and ſerve as a Lale for deciding all (fs 


wherem their own Laws and Cuſtoms are ſilent. - 


And in this they do but imitate the Romans er, —2 | 


were not 3 to tale all the helps and aſſiſtances they could 


have from other Nattons, 10 render their own Body of Laws the 
more perfett and compleat. li was with this view that th 


ent per/ons into Greece, there to colleci the beſt and moſt. uſe- 
ful Laus which they could pick . among the Commonuiealtbs 
ze 


of that Country ; which were afterwards digeſt ed into Twebve 


Tables, and were made the Ground- Mort of _ Body of the Groil 


Law. It was likewiſe for the ſame purpoſe, that they borrow- 


ed of the Rhodians their Laws relating io Maritime Afaars, 
as being the beſt Collection of Laws f that kind that were then 


extant, and inſerted them in the Body of their own Laws, Aud 
at this day the Rhodian Laws, the Laws of Oleron, and other 


Maritime Laws of other Nations, are recerved as the general 


Law for deciding all Cauſes Civil and Maritime, in aid of the 


| Municipal Law of each Country, and without any apprehenſion 


that the ſaid Foreign Laws will be an infringement of their 
own Municipal 2 —9 becauſe they are received bi vertue of 
ther own Authority, and only to ſupply the defects and omiſſi- 
ons of their own Laws, for deciding Caſes for way their own 
Laws have made no proviſion. 

In former times, when the Civil Law was more 9 
Inown and Pudied here in England than it is at preſent, the 
Judges and Profeſſors of the Common Law bad frequent re- 
courſe to it in . caſes where the Common Law was * zotally 
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> lens or deſe ive. Thus, we ſee in the moſt ancient Books of 


te Common Law, as BxacToNn, THokNnToN, and FLETA;. 
that tbe Authors thereof haue tranſcribed, one after another, in 
man places, the very Words of JusTiNI ans Inſtitutes. 
Aud ſometimes the Judges upon the Bench, in delivering their 
: 4 imions, habe quoted the Rules of the Cuil Low, as the founs c 
dation of ther Opinions; which Mr. Sti DEN, in his Diſſerta+ 
tin on F LE TA, has clearly demonſtrated from the Annals of 
thoſe times. Sb that the Sages of the Law in thoſe days were 
ſenſible of the good uſe that might be made of the Reaſin of the 
Cuil Law, in aid and fubſerviency to the Common Law of the 
Land, as other Nations make uſe of it at this day. 
And beſides this general advantage that is to be reaped from 
the Study of the Cuil Law, we arè not to look upon it altoge- 
ther as. a Foreign Commodity, with reſpect to this Iſland; ſome 
of the particular Laws thereof having been enacted for deciding 
Controverſies which aroſe here in England, and bearing date 
from this Gountry. The greateſt part of this I/land was go- 
 werned wholly by the Cruidd Lau, for the ſpace of about three 
hundred and ſixty years; to wit, from the Reign of the Em- 
 peror CLaupivs, 10 that of HoNORIUS; during which time 
forme of the moſs eminent among the Roman Lawyers, as Pa- 
PINIAN, PaULUs and ULPIAN, whoſe Opinions and Deci- 
frons are collected in the Bod of the Civil Law, ſat in the ſeat 
of Judgment here in England, and diſtributed Juſtice to the 
Inhabitants. But after the declenſun of the Roman Empire, 
zhe. Saxon, Daniſh, and Norman Cuſtoms took place in the 
| Hland, according as the ſaid Natious became Maſters of us, 
every one being fond of introducing their own Cuſtoms, . 
There are ſome particular Matters in which the Cuil Law 
hath always been, and ſtill is allowed to. be, the only Law in 
England, hereby they are to be decided. And the Courts of 
Juſlice which have Cognizance of the ſaid Matters, ds proceed 
therem according to the Rules and Forms of the Cruil Law. 
Thus, in the High Court of Admiralty, all Cauſes Croil and 
Maritime are there to be decided according to the Croil Lau, 
and the Maritime Cuſtoms. Thus, in the Court of Honour or 
Chwalry, the Lord High Conſtable, and Karl Marſhal, who 
are the Judges thercof, are to pages according to the Croil 
Law, as being the moſ} proper Law for deciding all Controver- 
fees ariſing upon Contratls made in Foreign Countries, deeds of 
Arms and of War out of the Realm, and things that pertain 
to War within the Realm, and other matters whereof that 
Vol. I. 4-3 Court 
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| Ott hath the proper Copnizance."- Jus, in the "TOE pies," 155 
the Courts which are there held for determining Sus"to which \ 
the Scholars, or Members of the Univerſity are PINOY 178880 

 ceed according #0 the Rules of the Ci Lau-. | 

And in all the Ectlefraſtical Courts of this K ngdom, OY 
the Canon Law is the Foundation of their Proceedmgs, yet the 
Canon Law being in a great meaſure founded upon the Col 

Lau, and fo mterwoven with it in many, branches thereof, that- 

there is no underflanding the Canon Law aright without being 
very well verſed in the Croul Law; the Knowledge thereof is 


therefore abſolutely neceſſary for the d patch of all Cauſes: of 


r 
. Ee nn SI _— 
* 


" p — 
. ——— —— — —— < ngc, o 
_ 


U 
— 


— ... —⏑ ũ rm, e . err noon ws — — 
1 F * 
8 302 
5 
. 
* 3 : 
- 5 0 : 3 33 


—— ]— :..... OE none IS reer 
by — 06) the r 1 ——— ey nee . 
— r 3955 A — mos —_ _ 
q - 


n ˙²˙ !UU—UʃU—ͤ—! ' m .ĩñ“ lm k! r TD HEREIN SA ͥ’§ TTT 
— — — 8 K a... nod — — I — — * — — — 
p TE I Crops, + 8 3 — —— 
— 
% ym 5 — 
- * - : a 1 
Fa ; 
= e . 


ä = 


n 


2 — ůEmr 
— 


— 
Y 


— — K 
* 


SUES bc ·¹ ᷣ ING EE Ge T7277 


PIP 
£» 


— >: 09907 99 
— 05m + ere 
- SEES. N 


by * 
—— lh 
— ;g, 5+ ne 
— 


r 


— — I AIC AS 1 > EA A pA Ee. 
444% —e — 
» 


h — F a — 9997 TONES IO —_ YE W — 
Gs e ee eee ee a 


— open l hx, 18 —— 
wr „„ 


Eccleſiaſtical Cognizance. nd the Knowledge of the vil 
Law not only ſerves to explam the Canon Les + but, by the 
practice of all Eccleſiaſtical Courts, it is allowed 'to tome in did 
aud io ſupply the Canon Law, in caſes which are there omitted.” 

And how neceſſary and uſeful the C vil Law is in this reſpeci, 
does plainly appear from the Commentaries of the ae Dr. 
LIND WOOD on the Provincial Conſtitutions of Canterbury, 
and of Jo HN of Athon on the Legatine Conſtitutions, made 
| 11 the Government and Diſcipline of the Church of England. 
Having mentioned the ſeveral Courts where the Civil Laub is 
allowed to be not only of uſe, but of Force and Authority here 

in England, by vertue of the Santtion which it has, not. from 
the Roman Emperors, "the firſt Authors thereof, but from our. 
own Kings, who have ſince received it as Law in certain mat- 
ters; I muſt beg leave to conſider how far the Reaſon and E- 
5 quity thereof may be of ſervice in other Courts where it has not 
the Force and Authority of Law. And I cannot but think that 

in all Courts of rie , where the Rigour of the Common Law 
is 10 be mitigated by the Rules of Equity, the Kumvledge of the 
Cuil Law muſt be of great ſervice. For, as I have already. 
obſerved, it is there, and no where elſe, that we have the ful. 
left and mo „ perfect Collection of the general Rules of Natural 
Reaſon and 22 applied to all the various Tranſattions and 
Imercounſes between Man and Man. If therefore one were to 
Judge what is juſt and equitable in a Cauſe depending between 
Parties, would it not be a great help towards forming a right 
Judgement therein, to enquire into the general Rules of Equity 
touching the ſaid matter, which have been laid down and efta- 
bhiſhed by the moſt eminent Lawyers that ever lived in any Age, 
and to ſee how they have apphed them in the bike. caſes? Can 
1 be imagined, that the Reaſonings of thoſe great Men upon 
Caſes of the like nature, will not groe great hight, and contri- 
_ bute 


II Tiindiaron's PREPACE. 


bat very much towards forming an equitable Deciſion in matters | 
' which are to be determmed upon the Principles of Equity, and 
not according to the Rigour of the La? How far therefore theſe 
| Rules of Equity, which. are collected in the Body of the Cruil 
Law, may be afeful 3 in the High Court of Canter, and 528 y 
. Bae whoſe Proceedings are 1 to Equity, 7 
what I humbly ſubmit to the great Wiſdom and 3 
f the learned ꝓudges, and others who are beſi acquamied with 
the Prattice of thoſe Courts, 
And if this Knowledge of the Rules of Reaſon and Equity 
can be of ſeroice in the inferior Courts of Equity, it cann' he 
leſs uſeful and neceſſary m the Supreme Court of Equity of the 
Kingdom, which is that of the Lords aſſembled in Parliament. 
It is to that high Tribunal that the Subjects have recourſe, in 
order to — an equitable Redreſs 0 F the Grievances which. 
they pretend to have had done them by the inferior Courts, 
And the Lords who compoſe that Auguſt Aſſembly, and who 
are the Supreme Judges of the Property of the Fulject, can- 
not be ſuppoſed, by reaſon of their high Rank and Onahty, 
and. their frequent Avocations upon account of the werghtrer | 
matters of Government, to ap ply themſelves to that minute Stu- 
ay of the Law which: is erpelled from other Judges : And 
therefare ſeemg they have frequent occaſions to aft in a Judi 
cial Capacity, it is the more neceſſary that they ſhould be ac- 
 quainted,. at leaſt with the general Rules of Reaſon and Equity, 
whioh may help to guide them in the Judgments which they give 
in matters of private Property that come before them. 
All if we conſider the ſaid Body in their Legiſlative Capacity, 
as having under their direction the arduous Matters of State, and 
eſpecially ſuch as regard the Intercourſe deen us add onber Na- 
Hons; the knowledge of the La of Nations, which is built up- 
on the Croll Law, is abſolutely neceſſary in Deliberatious of 
this kind; that no Reſolutions may be taken in ſuch matters but 
wo are agreeable to the Principles of the Law of all Mati- 
And. it was upon this account, that, according to the au- 
Sa ut Cuſtom. and Uſage of Parliament, the Maſters of Chan- 
cery, who formerly were Ctuiliaus, were ſummoned, with the 
Judges of the Realm, to give their aſſiſtance and attendance 5 in 
the Upper Houſe 0 f- Parliamem. For as the Judges of the 
Realm were 10 groe their counſel and advice, when required, 
m matters which depended on the Laws of the Land; fo the 
Maſters of Chancery, who were ſkalled in the Civil Law, and 
the Law of Nations, were often conſulted in matters which de- 
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10 determine ſome" matters of private Property; as 


in which-the Appeal lien from the Hi g Court of . 


the King in Council. And theſe C 2265 are to be judged by no 
other Law but the Civil and Maritime Law. The Privy Coun- 


te e g's the Cat Law: may. be of fot A 8 . 
mining matters that come: before ii; and that ir, ibe King's 


= Council'; which 4s" @ Court" of ptr are in 
as it is in athert a Council. with which | 7 
pleaſed. 20 adviſe and conſult. in matters Ta 70 the Pubbck. 
It is a Court of Juſtice, wherem lis Majeſty is | Pleaſed — 
ticular 
in time of HW, <Y 
Admiralty to 


; 2 e 


all matters of Prizes taken from an Hnemy 


il is lileuiſe a Court of - Juſtice, © for the final determination of 
all Appeals that come from the Engliſh Plantations in America, 


from the Iſles of Jerley and Guernſey, and other places. I 
all which Cauſes the Rules of Equity: , 
the vil Law, muſt be of ſervice to judge of the Equi 0 "the 


collected in the B 


Sentences which are complamed of ;\ but more eſpecially in the 
Cauſes which come from the Iſles of Jerſey and Guernſey, where 


the Proceedings in their Courts of udicuture have a great con- 


formity with the Croil Law. And the Cuſtoms of Normandy, 
which are the Law by which thoſe Iſlands are governed, are 
not only illuſtrated and explained by the Civil Lam; but many 
zimes the aid of the Civil Law is there invocuted as u Rule for 
deciding Caſes whith are not expreſly regulated by their own 
Cuſtoms as appears from the Commentaries of R OVIELE, 
TERRIEN,. and others, on the ſaid Cuftoms. + 

Having ſeen in what caſes the Ci Law may > bo of fol. , 
not neceſſary, for determining ſome matters his: come before 
the Provy- Council as a Court of Juſtice; I muſt beg lead 1b 
conſider hew' far it may be uſeful in the other matters that come 
under the deliberation of that Auguſt Aſſembly, as a Council to 
His Majeſty for the Affairs of State. It is by their counſe] and 
advice that His Majeſty ſteers the Helm of the Government. It 
7s there that all Treaties of Peace and Commerce with Foreign 
States and Potemates are examined and conſidered. As 10 
what regards the internal Policy of the Kate, for maintaining 


. peace 1 quiet in the Soctety, for procuring plenty of all things 


neceſſary io Human Life, for encouraging Manufattures within 
our ſelves, . and promoting a beneficial Trade with our Neigh- 
ours; altho all theſe things depend in a great meaſure on the 
Frame and Conſtuution of our own Government, on the Soil 
and G -limate of the C ountry, on its Situation for Trade, and. on 

33 the 
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that it may be. of ſervice to know what L.aws the Romans, the 
_ greateſt ana moſt flouriſhing Commonwealth that ever was, 
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thought. fit ta-enatt for promoting Trade and Manufactures within 


themſelves, and for the Government of their Colonies in Foreign 


Parts, % As ng them in a due ſubjettion; and to make them 


uſeful and fſubſervient to the ſeat of the Empire from which they 
derrved their Origin, and to which they owed their Protection; 


all which Laws are collected in the Body of the Cuil Law; and 


"7 be uſefully applied by us on many occaſions. 


But as to what concerns the outward Polity of the State, that 
10, the Intercourſe which. it muſt have with other States and 
Princes, I humbly concerve that the knowledge of the Civil Lau 


muſt be of ſingular uſe in all Tranſactions of that kind. For the 


Cruil Law being in ſo great efteem and veneration among all 
other Mations, that they make it the Rule and Standard of 
. Equity in all Caſes which are not expreſly provided for by their 


own particular Laws and Cuſtoms, what more effeftual Argu- 


ments can be uſed to obtain Juſtice from them in an amicable 


way, than thoſe which are founded on the P rmciples and 
Maxims of the Civil Law? It is arguing with them _ their 


own Principles, from Maxims of their own Law, and the Law 


of all Nations, which is the moſt effeftual way to convince them 


by Reaſon: Aad it was in conſideration of this, that our Anceſ=. 


tors, in their great Wiſdom, thought proper to imploy generally 
in all Negotiations with Foreign Courts, and mTreaties of Peace 
and Commerce, Perſons who were well ſkilled in the Civil Law, 


and Law of Natins. And although it was neceſſary on ſome 


_ occaſuons, and more particularly at ſolemn Congreſſes for treating 


of Peace, for the greater luſtre and ſplendor of the Embaſſy, to 


imploy perſons of the firſt Rank and Quality; yet, to eaſe them 


of the great werght of Affairs, they were always accompanied by 
ſome perſon of an inferior Rank, who being verſed in the Study 


concerned. And this we ſee is the conſtant practice of all other 


of the Civil Law, and Law of Nations, might be aiding and 
aſſiſtmg in the Conferences which were to be held for ſetthug and 
adjuſting the reſpectiue intereſis of the ſeveral Princes and States 


Nations at this day, who in their Embaſſies for Treaties of Peace 


 1mploy. always at leaſt one perſon who has been bred to the Law; 


* 


although this is the leſs neceſſary in Foreign Countries, where all 


the Nobility, in their Studtes at the Univerſity go through a re- 


gular Courſe of the Study of the Cuil Law, and Law of Nations; 
en e's _ by 


A Y * TP 1 1 „ 7 a 2 , : Z | ö | 
| temper and uliſpoſition of the Inhabitants ; yet in 
order to improue theſe to the beſt advantage, 1 cannot but think 
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—_ av ſupphes us with many Pre, 
—== | by the Roman Emperors, for ſecuring the Tubabitants \ of their 
5 h s and Extortions of ibeir Gover- 
Jonres with reſpect to their Set- 
are obhged 10 
e urig 5 by the Princy les of th 
tout Law, and p La of Nations, that they mn  affert and 
maintain their Rights and Privileges. een "OO on) : 
F muſt obſerve. here in relation to the Engliſh Colonies 
2 the Continent of America, that there is a very great affs- 
ati between them and vhe Colonies of the Spaniards, and other 
75 Marions, ao have made Seitlements among the Indians in thoſe 
| 1¹5 For the Grants made by our Kings of Trafts of Land 
1 in thas Country, for the planting of Colontes, and making Set- 
. tlemeuts therem, appear 10 have been . amitation the 
Grams made by the Rings of Spain, 1 the Proprietors of 

. in the Spaniſh Colomes, upon the ſame conditions, and in 
«HS conſideration 
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Lands in our Engliſh Colonies. i | 
I have made theſe few Remarks, ouly to ſhew in what 
particulars the C Law is, and may be, of uſe here in 


L 
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conſfatrarion of the ſame Services to be performed by the 
 Gramees.. So that the Government of the Spaniſh Colontes 
andthe Rights 'of the Proprietors of Lands therein, depending 
chiefly on the Rules of the Croil and Feudal Law ; as may 
be ſeen by the learned” Treatiſe of SoL ORT ANUSs, De In- 
diarum jure, the Knowledge of the ſaid Laws muſt be of 


: 
. 


fervice hkewiſe for determin 75 any Controverſies that may 


ariſe touching the Duties, or Forfentures, of the Proprietors of 


England, and how we may reap the ſame advantages front 


it which other Nations do, without any danger to our own 


Municipal Laws. Our Anceſtors were ſo ſenſible of the 


great importance thereof, both in private and publick Affairs, 


that, beſides the publick Profeſſors eſtabliſbed in the Univer- 


fties for teaching this Science, and who have Salaries allot- 


ted them by the beneficence of our Princes, many of the pri 
vate Founders of Colleges have m their Endowments ſet apart 


83 Fellowſhips, as an Encouragement to perſons ro fiu- 


H. aving thus ſhewn the neceſſity and uſefulneſs of the S indy 
of the Croil Law in this Kingdom, I ſhall in the next place 


groe au account of the chief motive which induced me to un- 


dertake the Tranſlation of this Work, thereby to render it more 


familiar to every Engliſh Reader. I was ſurprized 10 find, 


in a Country where all Aris and Sciences do flouriſh and meet 


_ with the greateſt encouragement, that one of the nobleſt of the 
human Sciences, and which contributes the moſt to cultroate 


the Mad, and yes the Reaſon of Man, as that of the 


Cuil Law does, ſhould lie ſo much diſregarded, and meet 
with ſo lutle encouragement. Aud I obſerved, that the little 
regard which has of late years been ſhewn m this Kingdom 
zo the Study thereof, has been in a great meaſure owmg to the 
want of a due knowledge of it, and to the being altogether 
unacquainted with the 1 and excellencies thereof; which 
are only known to a few Gentlemen who have devoted them- 


ſelves to that Profeſſion ; others who are perfect Strangers to 
that Law being under a falſe perſuaſion, that it contains no- 


thing but what is foreign to our Laws and Cuſtoms. Where- 


as when they come 10 know, that the Body of the Civil Law, 


beſides the Laus peculiar to the Commonwealth of Rome 


_ which are there collected, contains Iikewiſe the general Prin- 


Vor. I. 74 ciples 


—— 


ciples. of Natural Reaſon and E 


Treaſure... . 
Dye exce | a Moik is, JC Huhar 
has, with a: great deal of labour and pains, reduced into 4 
narrower compaſs all thoſe general Principles of f N. atural Rea. 


10 be à good Canoniſt. 
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"between. Man and Man," and. which are to be found ud where 
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elſe in ſuch a. large extent as in the Body of the Civil Law, 


they will ſoon be ſenſible. of the. infinite value of ſo, great & 
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cellency therefore of this Mort is, ibat ibe Authar' 


ſon and Equity, and opphed them to the particular matters to 
which they. belong, digeſting them mio a proper method aud 
order for the. cafe of the: Reader. Ho that perſons who have 
neither opportunity, nor leiſure, to read over; the hole Body 


W Font er fn bart dean en keg 
4 it, which. will be ſufficient for the generality of Readers. 
Hut as 


fer thoſe who intend to make the Cruil and Canon 


Law their Profeſſion, although the reading of this. Book will 


be a great help and eaſe: to them in the. proſecution \ of 


their Studies ; het I would by no means adviſe them to reſt. 
ſatisfied with this Collection of Rules out of the Crit Law, 


but to read over diligently and carefully in the Original, all 
the Books nf the Body of . the Cuil Law, the. Inſtitutes, 
the Pandects, the Code, and the Novels; without. which, 
no man can attain to a perfett knowledge enher of the 
Croil or Canon Law. For, as bade already memioned, 

the Civil Law is the ground-work upon which the Canon Law 


is built, and without the knowledge of it no man can pretend 


. 1 muſt here caution the Engliſh Reader, that he is not to 
expe to find barely in this Collection thoſe general 
Rules and Maxims of Natural Reafon and Equity which I 
have before mentioned, and which are received as Law in 
all Countries. He will beſides meet with many particular 


Rules of the Civil Law, which are received as Law in F rance, 
and which are different from the Law and Uſage of England. 


For the Author of this Collection having 1 gſed to himſelf 
10 extrac out of the Body of the Civil Law all the Rules 
thereof which were agreeable to the Law of France, or which 
might any way ſerve to illuſtrate the ſame ; and my inten- 
rion being to give the Reader a true and perſect Tranſlation of 
zhe whole Work, I did not think my ſelf at liberty, either to 
alter, or to leave out any part thereof. And even as to thoſe 


Rules of the Croil Law which do not exactly tally with the 
| Laws 


I Reaſon and Equity, whith, are the Fanda- 
mental Rules, of Juſtice, in all Engagements and Tranſafltons 


Ie „Tu ANsLAToR=s P REF A ny 
Laus and Uſage of this Country; alibo they are, not 10 bn 
Tooked upon as Law, with .us, yet it may b ef \ ſervice” 10 
#s 20 know what weie the ſentiments of the greateſt Lawyers 
that flouriſhed under the, Roman Bmpire in ſuch maiters 
„ fro them ; becauſe. it 1s chiefly 
from the knowledge af the Laws of other States that we can 
learn to ſupply what is wanting, or reform what is amiſs in 
ous OWN. „ F 0 
Neither is it to be expected, that in this Tranſlation I 
Should make fo large a dlgreſſion, as to point out all the mi- 
nute differences between the Rules of the Civil Law collected 
in this Book, and the Laws and Uſage in England ; which 
would be to exceed too far the bounds of a Tranſlation, and 
ſwell the Work into too great a Bulk, I have therefore thought 
i moſt adviſable, to confine the Remarks which I have added, 
to the moſt material differences that occur between the Cuvil 
Law and ours, and more particularly, in the matters which 
rome under the Cognizance of our Courts in England, which 
have the Civil and Canon Law for their Rul: and Guide. 
Theſe Remarks I have inſerted under the reſpective Titles and 
Seftions to which they belong; and in order to preſerve the 
Original intire, I have aiſtmngutſhed them from the Remarks 
made by the Author, by mſertmg them between two Crotchets, 
I have hkewiſe thought proper, in the ſeveral Remarks which 
I have added, to quote the Authorities on which they are found- 
ed; which will add the greater weight to the Remarks them- 
ſelves, and ſerve as a guide to the Reader where to find the 
ſeveral matters there mentioned, more fully explained in our 
Engliſh Law Books. . | 
In this Tranſlation ] have ſet down at the end of each Ar. 
zicle the Latin Texts of Law, in the very words as they. are 
tranſcribed out of the Books of the Cidil Law; it being no 
ways neceſſary to put them into Engliſh, becauſe the ſubſtance 
of them is contained in the Engliſh Article, to which the Latin 
Texts are ſubjoined, as the Authorities in Law upon which 
the Engliſh Article is grounded. And beſides, the preſerving 
the Latin Texts of Law in their Original, will have this ad- 
vantage, that it will give the Reader who has not had an op- 
portuntty of looking into the Body of the Civil Law, a taſte 
of the beauty and elegance of the Siyle of the Roman 
Lawyers; who expreſs themſelves with that clearneſs and 
perſpicuity, and yet with that brevity and conciſeneſs, that 
zbe Reader is ſurprized to find ſo much matter couched in 
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„I ſeems very ſtrange that the Roman Laws, the Uſe of which 
s ſo nccefſary, ſhould be fo little known, and that they being 
P--: n all of them nothing elſe bur Rules of Equity, the Know- 
ts <1 ledge of which is ſo natural to us, the Study of them, 
| which ought to be eaſy and agreeable, ſhould' be fo hard and 
Nevertheleſs it muſt be owned, that conſidering the man- 
| ner in which the ſaid Laws have been collected in the Books 
h N {7 FT 4-1 of | the Roman Law, which is the only Place where they are { 
depoſited, it is not ſo eaſy to attain to a thorough Knowledge of them. And 
this is the reaſon why even among thoſe who are obliged by their Profeſſion to 
ow them, many are e ignorant of them, and no body can make himſelf 
thoroughly Maſter of them, but by a long and laborious Study. Þ hg 
Me are not, however, to draw from this Truth any Conſequence that may 
lefſen the Eſteem and Reſpect that is due to the ſaid Books; fince on one part we 
ought to admire in them the Light and Knowledge which God was pleaſed to 
communicate to Infidels, whom he thought fit to employ as his Inſtruments in 
com a Science of the Law of Nature; and on the other, we muſt confeſs 
that this Science could not well be formed in any other manner than ſuch as 


would create Difficulties for the right underſtanding of it. And in order to 
Judge aright of this matter, we muſt in the firſt place conſider in what manner 
the Authors of thoſe Laws did compoſe them, and afterwards ſee how they are 
collected in the Body of the Reman Law: And then we ſhall explain the Deſign 
we ary propoſed in this Work, to render the Study of the Civil Law eaſy and 
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: ſo = the Laws of Nature do not preciſcly nde what is juſt; it Wen ne- «F 


rovide for them by other Laws. Thus, for Example, the Law of 


Nane 5 wi have thoſe. who Have not ſufficient Age and Experience, to be inca- 


pable of entring into Engagements which m 7 Nog reel to them but becauſe 
in the ſame time, and that it was 
impoſſible to make a parti +1 e for every one, a comm on Rule Was made 
for all; which marks ont for News one Moment of Age, at which/eyery one 
is capable of En "ge cements. Thus, they were obliged to regulate the Time for 
5 the Formalities of Teſtaments, and other the like Difficulties which 
5 . And this is what was done by Laws which are called Arbitrary, 
epend on the Prudence of thoſe he have à right to-eftablith, 


ERF ( Mis, ht en Abe he rh. 


ſubject to 4 and alterations, But theſe Arbitrary Rules are inn ſmall 
— in the Body of the Romi Laws: and all the Rules of the Roman 
are received with us, conſiſt almoſt. AE o the 2 vt Nature, ar 


ſew of them are Arbitrary Laws. 
18 * Laws, * the . wy 5 | . red jhen 


11 is in chis manger pert all Nations bles Shy 3 45 3 . is 


well known in what manner the Roman borrowed from other Nations, and cul- 


tivated among themſelves the Science of the Law, and that it was only by the 
means of an infinite number of Eyents for many Ages, and in the Extent of the. 
greateſt Empire that ever was, that the Application of 1 eat number of in 
nious Perſons, was able to collect the Facts which gave riſe to the Diſputes, to 
remark the Principles which were made uſe of ſor deci n io form 5 
upon the ſaid Principle, to diverſify them according as the different Facts make 
it 1 to diſtinguiſh them, to apply thoſe Rules to 7 1 Matter, and 
geen toe together the n and their ea _ 


which hath for its Object every thing that paſſes 4 Socier of Mankind, 
which may „ 3 — 1 27 


It is ealy.. 055 apprehend by this account of the manner in whieh i it 8 
e Roman Laws, that it was not poſſible for ſo many Works of 

ſa many Perſons, made at divers times, with different View 0 8 
and by an. inſenſible Progreſſion of particular Remarks en B al nd 78 to 
form à Body of Laws in the Order which they really have —— eee, 
and ſuch as Truths, which are the Rules of Civil * ty, ought — to havc. 
The Emperor Juſtinian had it in his View to pos one Body of Law out 
of ſeveral Pieces of that en — of Works, of which he * his Digeſts, 
and colle&ed in them diyers. F ragmen * then 8 Authority and Force of 
Gd in the ſame manner as by ont colle&e: a great Number of Laws, 
tutions and Reſcripts of the . that, — gone befort him. Bur it 
is caly to be perceived in theſe, two Collections, that they were principally intended 
for preſerving the Laws and Rules which are therein collectell, and that the Na- 
= Order which links them together, was not what the IEP; them bad 

then in view. in 

We fee in theſe two Collections, chat the ſame Matters are edllefted ebe wüy 
in the Dige ler and another quite different way in the Code: That both in the one 
and the other of theſe two 0s many Matters are out of their proper 


place, 
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place, being joined with others to which they have no manner of relation, and 
ſome of them are diſperſed up and down in ſeveral places. 9 5 

That in the detail of each particular Matter, we do not find in any one of 
them an exact Order of its Definitions, its Principles, and its Rules, according 
to the dependance which they have one upon another, or according as they are 
linked together by the relation which they have one to another; but we ſee there 
only a Collection of a great many Rules, the greateſt part without any Coherence. 

That many Rules which are general and common to ſeveral Matters, are inſert- 
| ed there under Titles of particular Matters: and that many particular Rules be- 
longing to one Matter, haye been placed under Titles of Matters wholly dif- 
= 
That among all theſe Rules, there are few of them ſet out in their proper 
light ; but the greater part of them are wrapped up in Deciſions of particular 
Facts, without being laid open there as Rules; but are to be gathered from 
thence, by conſidering under different Reflections, the Reaſons for doubting, in 
order to find out the Grounds upon which the Deciſion is founded, and which 
are to form the Rules. 5 Fa | 

That many of theſe Rules do not give a view of their full ſenſe and meaning; 
bur there is frequently occaſion to collect from ſeveral places the different parts of 
one and the ſame Rule. And that on the contrary, in ſome places, two Rules 
which ought to be ſeparated, are joined together in one and the ſame text, which 
does not take notice of the diſtinction that is between them. 

That even the Rules which are placed under a laſt Title of the Rules of Law, 
as if it were to reduce within a ſmall compaſs all the Rules that are moſt neceſſary | 
to be remembred, are placed there with ſo little order, that we ſhall hardly find 
two relating to the ſame Matter that follow ſucceſhyely one after the other; and 
that many Rules appear there as being General, and common to ſeveral Matters, 
which are proper only to one z which expoſes the Readers to the danger of ap- 
plying them wrong. | . ET AD EG | 

That almoſt in all the Matters, we find mixed with what is uſeful and neceſ- 
ſary, a great deal that is uſeleſs and ſuperfluous, and many repetitions: and we ſee 
there allo in ſeveral places ſome of thoſe Niceties of the Roman Law which are 
neither natural, nor in uſe with us; which increaſes the Labour of the Study, 
ſeeing in order to make it uſeful, we muſt not only read the ſame Laws over and 
over, but muſt read them with great application and diſcernment, in order to be 
able to ſeparate the Principles and the Rules from thoſe Niceties and Subtilties 
which inviron them, and to form to ourſelves juſt Ideas of them. | 

That in conſequence of this want of Order, many Rules are obſcure, becauſe 
they are remote from the Frinciptes on which they depend: that others being ſe- 
parated from the Exceptions which are neceſſary for limiting their Senſe that is 
too large and undetermined, may be eaſily mifapplied to the Caſes which are ex- 
cepted: that ſome of them appear to be contrary. to one another, whether it be 
that in reality there is ſome contrariety, or becauſe they are not clearly and fully 
expreſſed, there appears to be a contradiftion to thoſe who are not learned 
enough to regoncile them : and in fine, that there are many Rules which, by rea- 
ſon they are not in their proper place, nor in their true light, nor in their full 
extent, may be miſunderſtood and miſapplied. e 
It is upon account of theſe difficulties in the Study of the Laws in the Books 

of Juſtinian, that people have ſo little obſerved the Prohibitions which he made 
againſt commenting upon them, upon pain of Forgery, and Confiſcation of the 
Books b; and we might likewiſe add other Remarks beſides thoſe which have 
been juſt now made. But the few Remarks which have been made may ſuffice to 
ſhew, that in the reading of theſe Books, the Memory being burdened, and the 
Judgment perplexed with this vaſt Detail in confuſion, ir 1s difficult for one to 
form to himſelf a clear and certain Syſtem of each Matter, and to rank in Order 
in his own Mind what is placed out of Order in the Books where it muſt belearnt. 
And it is becauſe of this that many conceive a diſguſt at the Study, that few ſuc- 
ceed in it, and that ſome make a bad uſe of the Laws, by reaſon of the opportu- 
_ nity of miſapplying them, which this manner in which the Laws are collected af- 
fords to thoſe who want the neceſſary Light and Knowledge, and to thoſe who 
want Sincerity. And ſeeing there is no Human Science in which the conſequence 


> De confirm. Digef. ad Senat. & n pop. §. 21. de confirm, Digeſt, ad meg. Senat. F. 21. 
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of Milakes is of greater importanee than in that of che Law, and that the Inte 


which depends on the manner of applying them, engages the Heart therein, 
yl turns the Views of the Mind into cho 3 Selb. idtereft: we ſee what Abuſe? 
are made of the Laws by thoſe who engage in the defence or protection of bad 
All that has been hitherto ſaid, ſhews plain ly | | 
Books of the Roman Law, which are the Repoſitory of the Natural Rules of 


Equity, and on the other, the Inconvenietices which ariſe from the want of Or- 


der in the ſaid Books. And this diſcoyers to us at the ſame time the cauſes why 
theſe Books of the Roman Law are conſidered in France in two manners ſo diffe- 
rent, and even CY Opp to one another. For on one fide, as they contain 
the Law of Nature, and written Reaſon, they are quoted in the Tribunals, they 
are taught publickly in the Schools, and it is upon the Study of the faid Books 


which have been obſerved, and the Contrariety there is in ſome things between 


the Roman Law and the Laws and Cuſtoms of France, are juſt cauſes why the R- 


man Law hath not in France a fixed and abſolute Authority, except in the Pro- 
vinces where it ſerves as a Cuſtom, in ſo far as they receive the Diſpoſitions thereof. 
So that becauſe of the Uſefulneſs of the ſaid Books, many perſons dip into them 
without judgment, and take for Principles, either Subtilties which are not in 
uſe with us, or Rules not rightly underſtood: and others making light of the 
fiid Books, be Cuſto! 

nances have, do often reject the beſt Rules, and do not ſo much as diſcern in them 
the Authority of the Law of Nature, becauſe they confider nothing as Law, bur 
what is promulged, and entred upon Record. 1 


We may add as a laſt Reflection upon the Law, that the want of Order in the 
n 


Collections made by Juſtinian, having hindred people from ſeeing clearly and ſuc- 
ceſlively the whole Detail of each Matter, has occaſioned ſeveral void Spaces, 
where 1s wanting many Rules for certam general Queſtions which often happen, 
and which occaſion many Law-ſuits which fixed Rules might have prevented. 
And as in compiling the Code, they inſerted into it fome Deciſions mat by that 
Emperor of ſome of thele ſorts of Difficulties, ' which were not regulated in the 

Id Law, and about which the Lawyers themſelves were divided; fo they left 


there likewiſe many empty Spaces, which have given occaſion to that other 


Branch of the Law, which conſiſts of Decrees and Judgments. But the Decrees 
being pronounced oy upon particular Differences, and they not being made in 
_ pretext that the Decrees may have been founded upon particular circumſtances. 


* 


* 


„ —T ones, 5 
We make here this Remark only occaſionally, as being a conſequence of the 


other Remarks which have been made, and that only to ſhew, that theſe ſorts of 


< 


& * * 


Difficulties mee ſo man 
made for them by Hxed and ſtated Rule. NE 

We have been obliged to make all theſe Reflections on the Uſefulneſs of the 
Books of the Reman Law, and on the Difficulties. of attaining to a thorough 
Knowledge of the Laws in the ſaid Books, that we might be able to give an ac- 


.count of the Motives which induced us to undertake the Digeſting of the Roman 


Laws into their true and Natural Order, hop ng thereby to 
chem more caly, more uſeful, and more agreeable. © 
.._ Every body knows of what great uſe Order is in all Things, and that if in 
Things which are only the Obje& of our Senſes, the right difpoſition of the 
Parts which make 70 the Whole, is neceſſary for expoſing them fully to ſight, 
Order is much more neceſſary for diſpoſing the Mind to apprehend ally the ifi 
Bite Variety of Truths which compoſe a Science. For it is their nature, to have 
Relations and Ties with one another, which is the reaſon why they enter into the 
Mind only the one by the other: that ſome Truths which ate tö be underſtood 
by themſelves, and which are the Sources of others, ought to go before them: 
.that the others ought to follow, according as they depend on the firſt, and are 
linked with one another: and that therefore ſince the Mind is to be guided from 
the one to the other it ought to ſee them in Order; and this Order conſiſts in 
the right placing of the Definitions, the Principles, and the Particulars. From 

I k whence 


dk 


ly on one part, the Uſefulneſs of the 


that Degrees are conferred, and Perſons examined as to their Qualifications for 
the Exerciſe of Offices of Judicatiire. But on the other hand, the Difficulties 


cauſe they have not the Authority which the Cuſtoms and Ordi- 


Law, the fame Queſtions are often ſtarted anew, under 
And. we fee like wiſe that ſome Queſtions are differently decided in different Par- 


A it were to be wiſhed that Proviſion were 
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whence it is eaſy to judge, how great a difference there is between ſeeing the De- 
tail of the Truths 2 55 compole a Science placed in Confuſion, and ſeeing the 
ſame Detail ranked in its proper Order; ſince it may be ſaid, that there is no leſs 


difference than between the ſight of a confuſed Heap of Materials deſtined for a 
Building, and ; | 
| Belign therefore propoſed in this Book, is to ſet the Roman Laws in their The Deſign 
true Order: to diſtinguiſh the Matters of the Law, and to place them according hir Bo. 


the ſight of the Edifice raiſed in its due Symetry. 
The 


to the Rank which they have in the Body which they naturally compoſe: to di- 
vide each Matter according to its Parts; and to rank in each Part the Detail of 
its Definitions, its Principles, and its Rules, advancing nothing but what is either 
clear in it ſelf, or preceded by every thing that may be neceſſary for the right un- 


derſtanding of it. So that it is not an Abridgment of the Roman Law, or bare 
Inſtitutes, that we propoſed to our ſelves to make; but we have endeavoured to 


comprehend in this Work the whole Detail of the Matters which we are here to 


treat of. 


Me propoſed to our ſelves two principal Effects of this Order; Brevity, by re- 
trenching all that is uſeleſs and ſuperfluous; and Perſpicuity, by the bare ranking 
of Matters in their proper places. And we hoped, that by the means of this 
Brevity and Perſpicuity, it would be eaſy to learn the Laws thoroughly, and in a 
ſhort time; and that even the Study of them Teng by this means rendred eaſy, it 
would become agreeable. For as Truth is the Natural Object of the Mind of 
Man, ſo it is the View of Truth that makes his Delight; and this Delight is the 
eater, according as the Truths are more Natural to our Reaſon, and that we 
ce them in their true Light without pain. Oe - 
We ſhall not take up any time in explaining at length the Advantages which 
may accrue from the facility of learning the Laws, the Knowledge of which is ſo 


neceſſary to many perſons. For the uſefulneſs of them is not barely confined to 


the Miniſtry of Juſtice in Lay Tribunals: the Eccleſiaſtical Judges, the Paſtors 
and Doctors of the Church, and the Directors of the Conſciences of the People, 
are obliged to have recourſe to the Civil Law, whether it be to judge, or to give 
advice, and to decide Caſes of Conſcience, which depend on the ſaid Law, which 
the Imployments of the ſaid perſons do not allow them time to ſtudy thoroughly in 
the Books of the Roman Law. And even perſons in a private capacity may find 
benefit by ſtudying theſe Laws for their own private Affairs, and by conlulting 
them in order to make a right judgment of their own Pretenſions, and to prevent 
their imbarking in ill- grounded Law-Suits. | 0 t 
It was upon theſe Views that we engaged in this Deſign, of digeſting the Civil 
Law into its Natural Order. But the infinite difficultics of | this Undertaking 
make us fear, and that with reaſon, leſt the Work ſhould not anſwer our Deſign 
ſo much as we could wiſh ; and it is not ſo much to ſer off its worth, that we 
have remarked the Uſefulneſs and Advantages which we propoſed by it, as to ex- 
cuſe by the Uſefulneſs of the Deſign, the Faults and Imperfections of the Work. 

It may be neceſſary, in order to N prong perſons, to give ſome account of 
the reaſons which . us to put the Laws into the French Language. All the 

Laws, and eſpecially thoſe which are only Natural Rules of Equity, are pro- 
per for all Nations, and for all Men, and conſequently are proper for all Lan- 


| gages Tuff nan ſuffered the Digeſts and the Code to be tranſlated into 
reeke, for the 


Uſe of the Provinces of his Empire, where the Greek Language 
was in uſe. And the French Language being at preſent arrived to a perfection 
which equals, and even ſurpaſſes in many things the antient Languages, it is for 
this reaſon become univerſal in moſt Nations; and it has particularly the clearneſs, 
the juſtneſs, the exactneſs, and dignity, which are the Characters that are eſſen- 
tial to the Expreſſions of Laws, ſo that there is no Language which is more 
adapted to them; and the defects of Expreſſion which may be found in this Book, 
the Author deſires they may be rather imputed to himſclf, than to the Language. 


© De confirm. Digeſt. ad Senat. & onn. pop. 5 · 2 1. de confirm, Digeſt. ad mag. Senat. f. 2 1. 


Some perſons who read this Book, may perhaps be ſurprized to find in many 
places of it Truths which are ſo common and fo eaſy, that it will ſeem to 
them to have been ſuperfluous to put them down, ſeeing no oy can be igno- 
rant of them. But they may learn from thoſe who are acquainted with the Or- 
der of Sciences, that it is by the, hdp of theſe ſorts of Truths, which are fo plain 


and ſo evident, that Men attain to the Kr of thoſe which are leſs evident 3 
| e [a1 $2062 79 Þ | ED an 
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the uſe of which is neceſſary for gt, 
Clear, and many of them fo abſtruſe, that all Minds arc ehen 
If any one ſhould find fault that there is no Table of the Matters, it is enough 
to acquaint the Reader, that the Table of the Titles, and of their Sections, 
which is at the be r ot the Book; is ſufficient to direct the Reader how to 
find in its proper place w 155 
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acquaint thoſe who have a mind to read this Trea 


e Au Ho PRE FAC. 
The AUT HoT PREFACE 


and that for tlie detail of à Science, it is neceſſary to 1 5 all the Truths, and 
to form the hole Body, which is to be compoſed of the ſeveral Truths collected 
together. Thus, in Geometry, it is neceffary to begin by learning that the 
Whole is greater than anz of its Parts; that two Things equal in Greatneſs to a 
third, are equal bet Veen themſelyes, and other Truths which Children know, but 
| into other Truths which are not ſo 
Minds are not capable of them. 


ce whatever he may have occaſion to ſearch for. 
It remains only that we give an account of the manner in which we. have 
„ IO WET TH 8 4 r 5 4 | 'T > | 
quoted on each Article the Texts of the Laws. It is eaſy to judge by the Re- 
marks which have been made on the manner in which the Laws are collected in 
the Body of the Roman Law, that it ,was not oſſible to quote on every Arti- 


cle one Text alone that ſhould anſwer to it, and that it was neceſſary. in many 
places to aſſemble ſeveral T marr in order to form the ſenſe of a Rule; as on the 


contritty, it was neceſſary in other places to give to the Rule a larger extent than 
the Text has, in order to make it intelligible. But nevertheleſs an exact Fidelity 


Ras been obſerved” all throughout, that no Text might be wreſted from its true 
meanitg, and that nothing might be advanced without Authority; becauſe that 
although the Rules which have been drawn from the Texts of the Laws, bear 
the Charafter of Truth, by reaſon of the Natural Equity which is the Spirit of 


4 : 


them it is neceſſary to fortify them by the Authority of the Texts taken out of 
at reſt, by perceiving firſt the Truth by it ſelf, and having this farther. Aſſurance, 
that his Ju ent 15. ſupported by that of ſo many learned and judicious perſons 


Who were the Authors of theſe Laws, and by the univerſal Approbation which 


they have had every where for ſo many Ages paſt. 
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ME Deſign of digeſting the Civil Law into its Natural Order, hath engaged 
f the Author to compoſe a FTreatiſe of Laws, which he judged to be fully as 
neceſſary for the right underſtanding of the Civil Law, as it is neceſſary for learn- 


World, ſuch as we have in Coſ an 2.5 255 FR 

All Laws derive their Origin from the firſt Principles, which are the Founda- 
tions of the Order of the Society of Mankind; abt we cannot ' well underſtand 
the Nature and Uſe of the different kinds of Laws, but by a View'of their Con- 
nection with. thoſe Principles, and of their Relation to the Order of that Society, 
of which they are the Rules. It is therefore in the Syſtem and Plan of this Uni- 
verſal Order, that we muſt find out the Situation and Extent of the Roman Laws, 
what they have in common with the other kinds of Laws, what it is that diſtin- 
guiſhes them from the others, and many Truths which arc eſſential for the right 
underſtanding of them, and me juſt application of them in the Matters 
to which they have Relation. It is likewiſe in the fame Plan that we diſcern 
what theſe Matters are, and what:theirOrder is; and all theſe Views both of the 
Laws, and of their Matters, ſhall be the Subject of this Treatiſe of Laws. 

Some perſons — pag to think, that this Treatiſe was not neceſſary for the 
Study of the Civil Law, and that the greateſt part of perſons learn it without the 
help of any ſuch general Diſſertation; and for this reaſon the Author was in 
doubt, whether he ſhould join to this Work this Treatiſe of Laws. But perſons 
whoſe Rank and Capacity rendred them fit Judges of the matter, were of opi- 
nion, that this Treatiſe ought not to be ſeparated from the Body of 'this Work, 


ing Geography, to have at leaft a general Knowledge of the whole Syltem of the 
orld i hiv rg Io eB. Fort 
A 


and that its Uſcfulneſs makes it neceſſary that it ſhould be joined With it. | 
Ibis is not the proper place to explain what it is wherein its Uſefulneſs does 
conſiſt; for it is only. by reading it that we can judge thereof: and it may ſuffice to 
cquaint A that cher end 880) bo look? 
over the Table of the Chapters, and the Contents of each Chapter, to judge of 
the benefit they may reap by reading it. 
| * AD VE R 


an Law, which adds this Effect to their Certainty, that it ſets the Mind 
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TOUCHING 


The Second, Third and Fourth BOOKS of the FIRST 
Parr of The CI LIL LAW in its Natural Order. 


I bas been thought neceſſary to acquaint the Reader in this place, 
Foe 1 with the Rank which is aſſigned in the Book of The Civil Law in 
It VR 7ts Natural Order, to the Matters which compole the ſecond, third 
and fourth Books of the Firſt Part, of Engagements, &c. For 
altho' it be eaſy to judge of it by the Plan of all the Matters, which 


"_ i 


A 


is in the fourteenth Chapter of The Treatiſe of Laws, and that the bare reading 
of the General Table which follows the faid Treatiſe, at the beginning of this 
Work, gives an Idea of it which it is not difficult to conceive and to retain: Yet 
it may happen that ſome Readers may neglect to read this Plan, and that reading 
the 3 Table of the Matters treated of in the Second, Third, and Fourt 


Book, without reflecting on the General Order that has been given to all the 
Matters, they may not right apprehend what place the Titles of the ſaid Books 
have in the whole Work. Thus, the Reader who ſhall happen not to have this 
Idea preſent to his Mind, is deſired to read the fourteenth Chapter of the 7 4 8 
of Laws, and the General Table of Matters which follows it, and there to ob- 
{erve that a General Diviſion has been made of all the Matters into Two Parts: 
One, of Engagements; and the other, of Succeſſions. That the Firſt Part, of 
Engagements, has been divided into five Books: One intituled the Preliminary 
Book, becauſe it contains three Matters which are common to all the others, and 
which ought to go before them. The Firſt of the other four, wherein is con- 
ſidered the firſt kind of Engagements, which are thoſe into which people enter 
by Covenant: The Second, which contains the ſecond kind of 2 4 er. 
which are thoſe into which people enter without Covenant: The Third, of the 
Conſequences of theſe two ſorts of Engagements which add to them, or corro- 
borate them. And the Fourth, of the Conſequences of the ſame Engagements 
which annul them, or diminiſh them. Purſuant to this Plan, we have ſet down 
next to the Treatiſe of Laws, the Preliminary Book, and the Firſt of the four 
others which treat of Covenants: And the Sequel takes in the three other Books. 
Thus, we have in theſe Five Books of the Firk Part, every thing that relates to 
Engagements; that is to ſay, the Firſt Part of the Matters treated of in this Book 
of the Civil Law in its Natural Order. 1855 

As to the Second Part, it contains the Matter of Succeſſions. Thus, we ſhall 


have in theſe Two Parts, every thing that the Author intended to treat of in this 


Book of The Civil Law in its Natural Order; purſuant to the Project explained 
in the thirteenth and fourteenth Chapters of the Treatiſe of Laws. That is to 
fay, all the Matters which any way concern the Tranſactions between Man and 
Man, and the Rules of which are almoſt all of them of the Law of Nature, and 
7 Equity, and which we find collected no where elſe but in the Body of the 
omas Law. | | 5 > EE 
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ADVERTISEMENT, 

CONCERNING | 

The SzconD PART of The CIVIL LAW in its 
Natural Order. Wo 


p os 


E ſuppoſe that thoſe who have a mind to read this Second Part of the 
Civil Law, which treats of Succeſſions, have already ſeen by the fore- 
oing Matters, which make the Firſt Part, what is the Deſign and 
rder of this Book. And therefore they need only to be acquainted, 
* as to what concerns this Second Part, that whereas in the Firſt, the 
Remarks which are there made on the Rules, are all of them very ſhort, and in 
a few lines; the Author has been obliged to make in this Second Part many Re- 
marks of a large extent. So that it behoveth at preſent to give an account of 


the difference een the Remarks of this Second Part, and thoſe of the 


Firſt. i f a 1 | LINES | | 
This difference has been a neceſſary conſequence of the Deſign propoſed by the 
Author in this Book, to explain all the Principles, and all the Detail of the Mat- 
ters of the Civil Law, and to ſet them in ſuch a clear Light as to make them 


eaſy to all Readers. For the Author having this View, the infinite number of 


Difficulties in the Matters of Succeſſions have obliged him in many places to make 


different Reflections, either to explain what is obſcure in the Laws relating 


this Matter, or to unrayel what is confuſed and 2 or to diſcover Natu- 


ral Principles which do not appear in the Laws themſelves, and which may help 
to clear up the difficulties of them, and give Views for the right Uſe of them, 
or to examine Queſtions which have divided the Interpreters, or to oppoſe in ſe- 
veral places the Principles of Equity, which are received in our Uſage, to the 
Subtilties and Niceties of the Roman Law which they reject. And the Author 
has thought it neceſſary to ſtart in ſeveral places, Difficulties and Queſtions which 
ariſe ſo naturally from the Rules, that altho* the texts of the Law make no men- 
tion of them, yet they ought not to be ſuppreſſed. It would be eaſy to give here 
Examples of all theſe ſeveral Cauſes, and ſo of ſome others which have induced 


the Author to make all theſe Remarks or Reflections: but ſuch a long diſcuſſion 


would exceed the bounds of an Advertiſement ; and the Readers may be able to 
diſcern them in each Remark, and to judge of the uſefulneſs which the Author 
ri by them. | STE; . 
ome may N wonder that there are no ſuch Reflections made upon 
oy Matters of the Firſt Part; and it is but reaſonable to give them Satisfaction 
therein. 4 | whe n 2 
There is this difference between the Matters of Succeſſions and all the others, 
chat thoſe other Matters which have been explained in the Firſt Part, have al- 
moſt no other Rules beſides thoſe of the Law of Nature, and we ſee there but 
few Arbitrary Laws; whereas in the Matters of Succeſſions, there are a great 
many more Arbitrary Laws in proportion; ſuch as, for example, thoſe which 
have regulated the Quota of the Filial Portions, the Formalities of Teſtaments, 
the Codicillary Clauſes, the Right of Accretion, the Right of Tranſmiſſion, the 
Subſtitutions of ſeyeral ſorts, the Falcidian Portion, the Trebellianick Portion, 
and many others. And altho' in all theſe particular Matters, the greateſt number 
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The Avtrhor's PREFACE. 

of their Principles, and even of rhe Detail of their Rules, are of the Law of 
Nature, and of Equity; yet the Arbitrary Laws that are mixed with them, con- 
tain two Sources of Difficulties  _ =p 3 N 
The firſt ariſes from the different Changes that have been made of ſome of theſe 
2 Laws at divers times, and becauſe. theſe Changes have not only per- 
plexed rhat Law by their multitude, but have rendred it in ſome of thoſe Matters, 
obſcure, difficalt, and uncertain. For ſeeing thoſe who made the ſaid Changes 
in the preceding Laws, had their Views confined: to certain Heads, they made 
Proviſion only tor what they had. a mind to alter, or repeal, and leaving the: reſt 
which. had a coherence with what theydidalrer, or repeal, without W the 
preciſe Bound which their new Diſpolitions were. to ſer to the preceding Laws, 
they have. by that means left it uncertain. what Effect theſe Changes ought to 
have, and what Hounds or Extent. muſt be given to them, in order to reconcile 
them with what they had a mind to retain of the Laws which they did alter. 
The other Source of Difficulties which ariſe from the Arbitrary Laws, and 

which is Natural to all the Laws that have this Character, proceeds from this, 
that theſe ſorts of Laws can provide but imperfectly againſt Events; which being 
unforeſeen. do often make it neceſſary to make * to the ſaid Laws: 
whereas no Event eſcapes the Law of Nature, nor can it be unforeſeen by it. 
More might be ſaid on this Subject; but the little that is ſaid may ſuffice with- 
in the Bounds of an Advertiſement. * 
Me muſt not comprehend in the number of the Difficulties whick have been 
juſt now mentioned, thoſe which ariſe from the Diſpoſitions of Teſtators, either 
obſcure or imperfect, or ill laid together, or which have other ſorts of defects; 
for theſe ſorts of Difficulties are of a nature altogether different, and have their 
peculiar Rules, which determine the Effect that is to be given to ſuch Diſpoſitions, 


and which ſhall be explained in their proper places. 
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CHAPTER 1 5 


of the Firſt Principles 45 all Ties. 


The CONTENTS. 


1. The firſt Principles of Laws were un- 
Fm" to Pa 
. The Certainty of the Principles of . 


* 

3. The knowledge of the fir Principles of 
Laws, is attained to by * knowledge 
of. Man. 

4. The Nature of Man. 

7. The Religion of Man. 

6. The firſt Law of Man. 

7 The ſecond Law of Man. : 
8. The foundation of the Society of Man. 
Lind on e's two Laws. 


I. | 

NE would think, that 

nothing ought to be 
better known by M 


1. The frfl {SD 


ples of the Laws, o 
which regulate both 
the Conduct of every 
one in particular, and the Order of the 
Sony 22 _ compoſe together: : 
Volt.. IJ. 


And that even theſe perſons * hath 
not the advantages of Religion, by 
which we learn what thoſe. rinciples 
are, ought ar leaft to diſcover them in 
their _—_ Breaſts, ſeeing they are en- 
grave on all our Hearts by Nature. 
ertheleſs we ſee that the moſt learn- 

ed of thoſe who were ignorant of what 
Religion teaches us concerning them, 
knew ſo little of them, that oy have 
eſtabliſhed Rules which violate and de- 
ſtroy them. | 
Thus, the Romans, who have eg 
led all other Nations in cultivating ble 
Civil Laws, and who have made fo 
a number of very juſt Wo, too che 
ſame Licenſe as other People did, to take 
away the Lives of their Slaves, and of 
their'own Children*. As if the Power 


than the firſt Princi-,, which the quality of Father, and that 


of Maſter, gave them, could diſpenſe 
with the Laws of Humanity. 


. I. alt. C. de patr. t. & 2. a . 
e, vel alieni juris 25 Wy 


* A TREATISE f LAWS. Caaz.l. 


This extreme Oppoſition between the firſt Principles of them, and that every Principle; of 

Equity which ſhines. AE 50 Laws. fp A len n _ 
.by 7, and the Inkutfia-- | 

4 f't pd rr bew plainh t Light as may beſt iſcover their Fruth 

the; Souroes ef an their Shane, that the ey lay ſerve 


5 Which abe e6 depend tha it is 
it 6f of importance "ee. fe are the 
4 ineiples of Laus, in order to know 
| FS r the Nature and Firmneſs of the Rules 

* - which depend on them. And we may 

judge of rhe certainty of theſe Prinei- 
Si es, by the double Impreſſio on which 
7 5 Truths o 1 to make upon our 

Minds, which God reveals to us by Re- 

ion, and makes us to apprehend by 

our Reaſon. So that we may ſay, that 

the firſt Pri of Laws have a Cha- 

racer of Truth, which touches and 

ole than that of the Pririei- 
* * . XX other human Sciences. And 
how they ought to form the Union of That whereas the Principles of other 
Men, that they . that Men liv: Sciences, and the 1 Truths 
ed at firſt as wild Beaſts in the Fields, Oben wo end upon them, are only the 
| = * Mind, and not of the 
a e 184 e they do not Eyen enter 
into the Minds of all Perſorisz the firſt 
3 of Laws, and the particular 
at Rules efential to theſe Prinefples, have 
; a Character Arn Truth which every bod 
I E. . 42. fedds the Mind and che Heart alike. 


We ſhall not ſtop herd to enduire ito! 7 the whole-Man is more penetra- 
the Cauſes of chis e BED hey 3 . e ſtrongly con- 

of Light and re Ae Fre of then than of the Truths of 
were the moſt tearne K a0 all x ca- 4 mo other qr. ay >; 

thens; and how they could know ſo There is no 1 but 

many Rules of Julhcound Equity, wich- whoſe Heart and Mind tell him, chat it 

ou ere erin, in 5 them A og rinciples . is not lawfal to kill him, or to rob him, 
on whicl Bey, o N. "Beth Bet nor to kill, or rob others; and who 1 18 

fements he Cha there that is not more fully perſuaded 


eq R a i che of theſe Truths than of any Theorem 
| 85 of Man, diſce-- of Geometry? Nevertheleſs thefe Wy. 
he Sx of this Blindnes, Truths, that Murder and Rob 
1 time what are umlawful, however clear and a! Fade 
rinciples which God has elta they are, have not a degree of Cer- 
aun of the Or- tainty equal to that of the firſt Prin- 
der, o 5 55 jety of Mankind, and cCiples on which Gas hu = ; for where- 
which are the 0 806 of all che Rules theſe Princi * which ad» 
of Juſtice,and, B Pity... mit of no Diſpenſation, or Exception, 
But. bo! the hel Principles are Lone. theſe Truths are liable to Exceptions 
to us only by the Light of Religion, and Diſpenſations. As for inſtance, A. 
et it 1000 out to us in our very _ brabam might lawfully kill his Son, 
Trl. with 1 much clearnels,,. - when the Lord of Life and Death com- 
vh Tec _ plainly t hat Man i is ignorant. of manded him to do ite: And the He- 
only becauſe he does not know brews took, without any Crime, the 
bi en Tt ba wht that nothi Riches of the Egyptians, by order of 
more alt han the Blindneßst wy the Maſter of oy Jaiverſe, ho gave 
wie bin be ſeeing tbem. "| them to them r 
- Gen, Xxli, 2. p 84 fl. 2, hb 36. 5 
2. The Cey- Since therefore there is Woch more We cannot take a more ſimple and, | The 
rainty of the neceſſary in n than to poſſeſs the ſurer way for redn the firſt Dri age 
© ciples of rhe fr 


Fa de a 
em ogrhe 
eifllize them Þr t 
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Laws, is at- 
2 


the Kno 


a2 Soul which animates a Body: 
chat in this Soul there are two Powers 
or Faculties, an Underſtanding, which 
is capable of knowing 
pable of loving. Thus we ee that it 


ledge of " Man are-nothin 
Man. 


OP of than by ſuppoſii 
— n ee de 
Finmions. One is, thar the Laws of 
elſe but the Rules of 
his Conduct: the other, that the 
fart Conduct is N. but the 
Steps which Mun es towards his 
End. 


In eder where wür to Mbp the firſt 


Foundariots of the Laws of Man, it is 
neceſſary to know bat is the End of 
Man; becauſe his deſtination to that 
End, will be the firſt Rule of the Way, 
and Steps that lead him to it, and con- 
fequently his firſt Law, and the Foun- 
dation of all the others. 

To know the End of a Thing, i 
only to know why it. is made. Aud 
we know why a Thing is made, if by 
obſerving how it is made, we diſcover 
what its Structure may have relation 3 
Becauſe it is certain, that God has. 
portioned the Nature of every T — 
to the End for which he has deſigned 
it. 

We all know and feel, that Man — 


z and a Will ca- 


is to know, and to love, that God has 
made Man, and conſcquently' thar it is 
to unite himſelf to ſome Objett, in the 
Knowledge and Love of Which his 
Quiet and Happineſs does confiſt;z and 
chat it is towards this Object chat he 
ought to direct all his Steps. From 
whence: it follows, chat the firſt Law 
of Man, is his deſtination to the Know- 
edge and Love of that 
ought to be His End, —_ in which he 
is to find his Happineſs : And that it is 
2 whic — e of Fre 
is: Abtions, kt to rin E 
of all his: Lacks 7: - 15 
To know- therefore et is this firſt 
Law, What is the Spirit of it, and in 


what manner it is the Foundation of all 


others; we muſt ſee for Nn it 
is that the {aid Lawy defigns ns. 


Among all the Objects which offer 


themſelves to Man in the whole World, 


even including Man himfelf,, there will 
be none of them found that i is worthy 
of being his End. - For in Hine, n= 
will be ſo far from Hnging his Hap 
neſs there; that he will feenothi 
but the Seeds of Miſery and "0 
And round about him, if wi go over 
— vying Univerſe, wWi mall find no- 
— there that is capable of Nang pre 
pow a un End either to His Mind, or 


=—_ the firſt Priveiplerſ ll "RIG N 


, which 


know — 1 that he has 


to his 4 * And chat the 'T 


ing conſid that we are 
theirs: And that i it Ten for us chat 
God” has made them: For all that is 


contained = the Earth and in the Hes. 


vens, is o 9 Proviſion made of Things 


neceſſary all dur Wants, whic 
will periſh when they. ceaſe, / And we 
ec plainly; /that ever) thing there is'is 


which Fee fe there chete 12 f fb it koch be. 


little warthy both of our Mind, and 


dur Heart; that as for the Mind, Ged 
has hidden from it all other Knowled 

of the Creatures, beſides what concerns 
the ways of uſing them well: And that 


the Sciences Which apply themſelves to 


the Knowledge of cr Nature, diſco- 
ver nothing in them beſides what may 
be of uſe to us; and grow darker. and 
more unintelligible, the more they at- 
tempt to penetrate into that which is 
of no uſe to usf. And as for the Heart 

every body knows that the whole Wor 1d 
is not capable of filling it: And that it 


was never able to make any of thoſe 


perſons happy who have ſet their Af- 
tections moſt upon it, and have enjoy- 
ed the greateſt ſhare of it. Eyery body 
is fo fully, convinced of this Truth, 
that there is no occaſion te perſuade a- 
ny one of it. And in fine, we muſt 
learn from him who has formed Man, 
that it is he alone, Who as he is his 
Principle, is alſo" Vis End : And that it 
is only God. alone, who is able to fill 
the infinite vacuity of that Mind, and 
of that Heart which he has made for 
himElE>.... . ..-. 

* And left thou lift op thing eyes unto le 
and when thou ſeeſt the ſun, and the moon, and 
the ſtars, even all the hoſt of heaven, ſhouldeſt be 


driven to worſhip them and ſerve them, which the 
Lord * Ho hath divided unto all Nations under 
the whole heaven, Deut. iv. 19. 

f But what is commanded thee, think thereupon 
with reverence; for it is not needful for thee to 
ſee with thine eyes the” age that are in kecret, 


Elis. ll. 22. 
£ I am Alp ha and 5 the beginning » and 

the end, the firſt and . Rev. xxii. 13. ai 

xli. 4 | 

* 1 mall be atisficd, when I rite, with th 


ne Hal. xvii. 19. 


It is therefore for God himſelf, 1 
God has made Man i. It is that he may 
given him an 


Underftanding : 
him, that he has given him a Will; and 
it is by the Ties. of / this Knowledge, 


and of this Love, that he would bave 


Men to unite themſelves to him, that 
they may find in him their true Life, 


and their only Happiness. 


3 The Lord hath made all things for Rim. 
Prov. xvi. 4. And to make thee high above all na- 
4 tions 


It is chat he ma love 
Vill, 


* * — — 
ER” » * + £44 mY 
< + þ . OLA 4 - a i 1 4 WT \ ; , * 
r e n 


It is this coriſtruction of Man, who 
is formed to know and to love God, 
which makes him to be like God *. 
For ſince God alone is the fovereign 


Good, it is his Nature to know him- 


ſelf and to love himſelf; and it is in this 
Knowledge, and in this Love, that his 
Happi "does conſiſt. So that it is to 
be like him, to be of a Nature that is 
capable of knowing him, and of loving 
him: And it is to partake of e 1,4 
neſs,” to attain to the perfection of t 
Knowledge, and this Loves. 
⸗Letus make man in our own image, after our 
likeneſs, * Gen, i. 26. Wiſdom of Solomon ii. 23. Ec- 
db. weil," 1. G Hi, 1. 
- ® But we know, that when he ſhall appear, we 
ſhall be like him, for we. ſhall ſee. him as he is. 


* 


» 


4. The Na- Thus we diſcover by this Reſemblance 

ture of which Man has to God, what it is his 

Man. Nature conſiſts in, his Religion, and his 
firſt Law. For his Nature is 9 5 
elſe but that Being which is created a 
ter the Image of God, and capable of 
poſſeſſing that Sovereign Good, which 
is to be his Life and his Bleſſedneſs. 


+ OO e 
5. The Re- His Religion, which is the Collection 
im of of all his Laws, is nothing elſe beſides 
Aen. the Light, and the Way which lead 
him to that Life e. ered 
* For the commandment is a lamp, and the law 
is light, Prov. vi. 23. 133 
6. The foes And his firſt Law, which is the Spi- 
Law of rit of his Religion, is that which en- 
Men. joins him to ſearch after, and to love 
that Sovereign Good; to which he 
ought to raiſe himſelf. with all the force 
of his Mind, and of his Heart, which 
are made on purpoſe to poſſeſs ĩit P). 
This is the firſt and great commandment. 
Matt, xxii. 38, And love is the keeping of her 
laws. Wiſd. of Solomon vi. 18. pl 
e ae VII. 
7. The /e- It is this firſt Law, which is the 
024 Law Foundation and firſt Principle of all the 
f Man. others. For this Law, which com- 
mands Man to ſearch after and to love 
the Sovereign Good, being common to 


CA. I. 


Up 


, pd f 4 Y > . *; A , m 1 ; 
all Mankind, 1 implies a ſecond Law, W . # i 7 * 


X | A, - 5 " 4 4 : | , 8 0 >. . 1 T\ * ] 
ne which obliges them to Unity among 


another; becauſe being deſtined to be 


n Good, which is to make their common 
Happineſs, ; and to be united in it ſo 


ſtraitly, that it is ſaid that they ſhall be but 
One a; they cannot be worthy of that 
Union in the poſſeſſion of their com- 
mon end, if they do not begin their 
Union, by linking themſelves together 
by the tie of mutual Love in the way 
leads them to it. And there is no 
other Law which commands every one 
to love himſelf, becauſe: no one can 
love himſelf better than hy keeping the 
firſt Law, and by ſteering the courſe of 
his Life towards the Fruition of that 
Good to which it calls u. 
2 That they all may be one, 'as thou, Father, art 
in me, and I in thee; that they alſo may be one 
in us. Folm xvii, 21. Fd 33 


eee e, 1 
It is by the Spirit of theſe two Laws 8. The 
that a7 - 


deſigning to unite Mankind 7. ror 


in the Poſſeſſion of their common end oy of Mans 


hath begun to form among them a pri- td an 
or Union, in the uſe of the means whichzhe/e :wo 
uide them to that other Union. And l. 
4 20 made this 5 in which 
their Happineſs is to conſiſt, to depend 
on the good uſe of that firſt Union, 
which is to form their Society. x. 
It is in order to unite them in this 
Society, that he hath made it eſſential 
to their Nature. And as we ſee in the 
Nature of Man his deſtination to the 
ſovereign Good, we ſhall alſo diſcover 
in it his deſtination to Society, and the 
ſeyeral Ties which engage him to it 
from all parts; and that theſe Ties, 
which are Conſequences of the Deſti- 
nation of Man to the exerciſe of the 
firſt two Laws, are at the ſame time 
the Foundation of the particular Rules 
of all his Duties, and the Fountain of 
r ors 3 
But before we proceed any farther, 
to ſhew the Connexion which links all 
the Laws with theſe two firſt, it is ne- 
ceſſary to obviate the Reflection which 
it is natural to make on the ſtate of this 
Society; which, altho' it ought to be 
founded on the two firſt Laws, does 
nevertheleſs ſubſiſt, notwithſtanding the 
Spirit of theſe Laws has hut very little 
Influence in it; ſo that it ſeems as if it 
maintained it ſelf by other Principles. 
However, although Men have violated 
theſe Fundamental Laws, and although 
Society be in a ſtate ſtrangely different 
| L from 


ba. 


on theſe Foundations, and cements) by 


K 8 . 


| 2 
4 1 * Pla 
I 


from chat Which ought to be raiſed 


this Union; it is ſtill true, that 


Divine Laws, which are eſſential to the 


Nature of remain immutable, and 
have never ceaſed. to oblige Men to the 
Obſervance of them: and it is likewiſe 
certain, as will. hereafter appear, that 
all the Laws which govern Society, even 
in the condition in which it is at pre- 
ſent, ate no other than Conſequences of 
theſe firſt Laws. Thus, it was neceſſa- 


e lin rheſe firſt Principles: and 


| knowing the Natural 


ſides, it is not poſſible to compre- 
hend aright the manner in which 'we 
ſee Society ſubſiſt at preſent, without 
bite in which it 

ought to be; and conſidering in it the 


Union, which the Diviſions of Man- 
kind have broken, and the Order which 


1. The Re- 
lation which 
the State of 
Man in thu 


ey have inverted. . | 
In order to judge therefore of the 
Spirit and Uſe of the Laws, which 
maintain Society in the condition in 
which it is at preſent, it is neceſſary to 
draw a Plan of this Society on the foun- 
dation of the two primary Laws, to the 
intent that we may diſcover in it the 
Order of all the other Laws, and the 
Connexion which they have with theſe 
two firſt. And then we ſhall ſee what 
method God hath taken to make So- 
ciety ſubſiſt in the ſtate in which we ſee 
it at preſent, and among thoſe Perſons, 
who not governing themſelves in it ac- 
cording to the Spirit of the Fundamental 
Laws, ruine the Foundations which he 
had laid for it. 


Sn 
A Plan of Society, on the Founda- 
tion of the two firſt Laws, by 
two kinds of Engagements. 


The CONTENTS. 


1. The Relation which the State of Man 
in this Life, has to the Exerciſe of 
the firſt Law. RE 
2. The relation which the ſame ſtate of 
Man has to the exerciſe of the ſe- 
cond Law. 
3. Deſtination of Man to Society, by two 
kinds of Engagements. 
I. 
Ltho' Man was made to know, 
and to love the Sovereign Good 
yet God did not put him 1 7 0 in 
um 


Life, has to poſſeſſion of that end, but placed 


they ſhall be as frontlets 
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firſt in this life, as the way ta attain · to the Keel 


it. And ſeeing Man cannot move to- 
wards any objects by other ſteps than 


of the fe 


the Light of his Underſtanding, and the 


Motions of his Will; God hath made the 
clear Knowledge, and the unchangeable 
Love of the Sovereign Good, in Which 
the Happineſs of the Mind and Heart 
of Man does conſiſt, to depend on Man's 
Obedience to the Law, which com- 


mands him to meditate on, and to love 


that only Good, as much as he is able 


in this Life; which he gives him for 
no other end, but that he may imploy 
it wholly in the purſuit of this object; 
the only one that is worth 


to employ 
all his Thoughts, and to ſatisfy. all 72 
Deſires or | _ 5 | ; 


We do not pretend to explain here 


the Truths which Religion teaches. us, 
concerni 


the manner in which God 
directs and trains up Man to this Purſuit. 
It ſufficeth for giving an Idea of the 


Plan of Society, to ſuppoſe them, and 


to obſerve, that it is ſo much for im- 
ploying Man in the exerciſe of the firſt 
an 


ſecond Law, that God has given 


him the uſe of Life in this world, that. 
every 7 in it that preſents it ſelf to 
his view, both in himſelf and in all the 
reſt of the Creatures, are ſo many ob- 
jects given him to engage him to it. For 
as to the firſt Law, he ought to per- 
ceive by the ſight and uſe of all theſe 
objects, that they are ſo many Linea- 
ments and Images of that which God 
would have them to know, and to love 

* Hear, O1ſrael, the Lord our God is one Lord, 


And thou ſhalt love the Lord thy God with all 
thine heart, and with all thy foul, and with all thy 


might. And theſe words which I command thee 


this day, ſhall be in thine heart, And thou ſhalt 
teach them diligently unto thy children, and ſhalt 
talk of them w fitteſt in thine houſe, and 
when thou walkeſt by the way, and when thou 


lieſt down, and when thou riſeſt up. And thou 


ſhalt bind them for a ſign upon thine hand, and 
tween thine eyes. 

thou ſhalt write them upon the poſts of thy houſe, 
and on thy gates. Dent. vi. 4, Ge. Lid. xi. 18. 


II. 


And as to the ſecond Law, God hath 2. Tie f, 


ſo ſorted and matched Men among them- 


tian 
he ſame 


ſelves, and adapted the Univerſe to all al of 
Mankind, that the ſame objects which Man has ro 
ought to excite in them the Love of the . Exerciſe 


Sovereign Good, engages them likewiſe 
to Society, and to a murual Loye of one 


another. For we ſee nothing, and we 


know nothing, either, without Man, 
or within him, but what points our 


4 , ” 


his deſtination to Society. | 
— Thus 


of the ſe- 
cond Law, 


ae ade 
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"*f has 


7 Ht Mari, the Have 
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708085 e all, 7 1 | 


and 
the Witers ber of Brit rt 
likewiſe of common uſe; But in fuch 4 
mantel, that not any dle of them pal 
ſeß to our ſe; but by the Labour 
thafly perſöns: feiders Men 
neceifiry one ro another, and forms a- 
thong ther the differen Ties for the 
uſes ö Agriculture, Commerce, Arts, 
Sciences; And for all the other Sommu⸗ 
mention Which the ſeveral Watts of 
Life tay demand. 


Thus within * we ſee thit God | 


hath förmed him by an iticoticeivable 


conjunction of Spirit and Matter to 6 


ches Arid that be hath created him, 
the union bf 4 Soul and a Body, in of- 
der to make of the ſaid Body united to 
the Soul, and of the ſaid Divine Struc- 
ture of Senles and Metnbers, the Inſtru- 
ment of two Uſes eſſential to Sdeiety. 
The fitſt of theſe two uſes is, that of 
uniting the Minds and Hearts of Men 
among themſelves; Which is effected by 
a natüral conſequence of the union of 
the Soul and the Body. For it is b 
the uſt of the Senſes united to the Mind; 
and 10 the imp reſſions of the Mind up- 


ol t . Sctiſes, and of the Senſes upon 


that Men communicate to 
* 17 7 70 their Thoughts and their 
Sentiments. Thus, the Body is at the 


fame time the Inſtrument and the Image 
of that Mind and of that Heart, which 


ſelf; 
_ deſtined by Nature for Labour, that he of 


are the Image of God. 
The 5 Uſe of the Body "A that 
of applying Men to. all the different 
nts By h God hath rendred neceſ- 
ry for ſupplying all their Wants; for 
| For Labour that God hath given us 


_ Members. And although it 


— chat the Labours whic ok lop 
Man ar 8 t are a Puniſhment 


iets on him, and that God hath 
I 3 unto Man a Body fit for La- 
bour, to puniſh him by the Labour it 
yer 4t is certain, that Man is fo far 


was commanded” to work even in the 


Skate of Innocence b. But one of the 


Gifferences between the Labours of that 


first State of Man, and theſe of the pre- 


ſent, conſiſts in this, that the Labour of 
Man in his State of Innocence, was an 

agretable Oecu — — to him, 9 — 
= Without |, without Weari- 
nels; whereas — 806 8 impoſed on 
us as a Puniſhment e. Thu, 5 the Law 


+ 


A TREATISB Ln, *Cnap. II. 


Hoh hath the enkire Ute. 
Aud the © itigs Which the Tak ad 


of the different Labours, the real 1 


| it. 
| ca 49. 5 


having gelbe; 3. Deſius- 
hath formed the n of Map 
0 to 1 And ſte- er 2 
ing t N general Ties which he makes 2, 

among all Meri by theit Natute, and by ts. 
their tin ion to one and the fame 


whick' EHI Labour is' equi 
both co rn Naturo of Mari; and to hs 


4 Stats te wüten his Fall ha reduced 
Hin. "Ad this Law ill 4 fafurd! cons 


e e ee, 


hich by þ Ws 
are gige hi Rr Which is the — — 
of it; and appoint to evety At et; 


„ in order to age 
ployinents, and the dilferbht Conde 


17 d the Loyd God took the » 
as; er to del 


nd 
it, DPS 


The hy the thou er de. 


e 
11 is klug that God, 
Mankind for Society, 
Ties which engage 


Eid, under the ſame Laws, are com- 
mon to all Mankind, and that they do 
not form in every one any ſingulat Re- 
lation which en him ro ſome mote 
than to others; he adds to thoſe general 
and common Ties, other particular Ties 
and Eugagements of ſeveral ſorts, 
whieh he unites Men among them. 
more cloſely, and determines every dens 
to exeftife effe Qual! towards ſortre par- 
tieular Perſons, the Duties of ha toy 
Which no one can exerciſe towards 


Mankind in general. So that theſe En- 


e . are to every one as it were 
is particular Laws, which point out to 
him what it is that the ſecond Law de- 
mands of hit, and which conſe uently 
are the Rule of his Duties. For the 
Duties of Men towards ohe another, 
are nothing elſe but the Effects 


| of the 
ſincere Love Which every Man owes to 


another, xii to the Engagements 


under Which he happens to be. 

Theſe articular ngagements are of 
two kinds, The firft is, -of thoſe which 
ate formed by the Natura Ties of Mar- 
riage, ere Huſband and Wife; and 
irth, between Parents and Children: ; 
And this kind comprizes likewiſe the 
Engagements of Kindred and Affinity, 
which are the Cotiſequenees of Birth 
and Marriage. 

The ſecond kind takes in all the other 


ſorts of Engagements, which draw all 
Parſons nearer to one no- 


pris of 


ther, and We 9 Hoh formed differently, 
2207 Communications 
en of their Labour, 
of | 


either. by, 
which p. 1 — 
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1. Natural I E Engagement which Marriage 
1 4 produces betwixt the Huſband 
none, 7 and the Wife, and that which Birth 
and of makes between them and their Children, 
forms a particular Society in every Fa- 


Birth. 


Things 


. 
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of Life; whether by free and gratuitous 
Communications, or by Commerce. 
It is by all theſe E 
theſe two kinds, that God forms the 
Order of the Society of Mankind, to 
link them together in the Exerciſe of 
the ſecond Law. And ſeeing he marks 
in every Engagement what it is that he 
enjoins to th 
it; one perceives in the Characters of 
the different ſorts of Engagements, the 
Foundations of the ſeveral Rules of that 


which Juſtice and Equity demand of 


cyery perſon, according to the Con- 
jun 


tures in which his particular En- 
gagements place him. 
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Of the firſt Kind of Engagements. 


The CONTENTS. 


1. Natural Engagements of Marriage, 
and of Birth. ee 

2. Divine Inſtitution of Marriage, aud 
the ſeveral Principles of the Laws 


_ which depend on it. 


3. The Tie of Birth, and the Principles 


of the Laws which are the conſe- 
quences of it, | 


4. The Ties of K. indred and Affinity, and 


their Principles. 
A 


mily, in which God links the ſaid Per- 
ſons more cloſely together, in order to 
engage them to a continual Practice 
of the ſeveral Duties of mutual Love. 
It is with this view that he has not cre- 


that he hath made them to be born of 


the Union which he has formed be- 
tween the two Sexes in Marriage, and 
to be ꝑut into the wor Id in a ſtate ſub- 
je& to a thquſand Wants, where che 
help of bath Sexes 1s neceſſary. to them 
for a long time. And it is from the 


Wanner 10.which God hath formed theſe 


; r rer 
ENdAGEMEN TS. 
oſ their Induſtry, and of all forts of Of- 
fliices, Services, and other Aſſiſtances: or 
by. thole which relate to the uſe of 
19s. And this comprehends all the 
different uſes of Arts, of Imployments, 
and of Profeſſions of all kinds, and eve - 
ry thing elſe that may link Perſons to- 
gether, according to the different Wants 


Ingagements of 


ole whom he puts under 


Marriage, which are t 


two Ties of Marriage and Birth, that 
we muſt diſcover the Foundations ot 
the Laws which relate to them. 
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In order to form the Union between . Prin 
Man and Woman, and to inſtitute Mar- 1firurion 
riage, which was to be the Source of H Mari 


N 


the Multiplication and Union of Man- 7 4 


kind: And to 


; IY .. the ſeveral 
IVE tO the ſaid Union . oe 


Foundations proportionable to the Cha- the Laws 
racters of the Love which was to be the which de- 
Bond of it; God created in the firſt" . 


place only Man alone, and then took 
out of him a ſecond Sex, and formed 
Woman of one of the Ribs of Man b, 
to ſhew from the Unity of their Origin, 
that they make only one Being; where 


up to him by the hand of God as a 


= 


-ompanion, and as a Help meet for 


him d, and formed out of him e. It was 


in this manner, that he linked them to- 


gether by this Union, which is ſo ſtrict, 


and fo holy, and of which it is ſaid, 


that it is God himſelf who has joined 
them together f, and who has made 
them two to be one Fleſhs. He 
made Man the Head of this intire Be- 


ing®; and he eſtabliſhed their Union, 
by forbidding them to ſeparate what he 
himſelf had joined it. ep; 5 
And the Lord God formed Man of the duſt 
of the ground. Gen. ii. 7, „„ 
And he took one of his ribs, and cloſed up 
the fleſn inſtead thereof. And the rib which the 
Lord God had taken from Man, made he a Wo- 
n 5 
And brought her unto the Man. Gen. ii. 22. 
4 It is not good that the man ſhould be alone: 1 
will make him a help meet for him. Gen. ii. 18. 
* This is now bone of my bones, and fleſh of 
my fleſh: ſhe ſhall be called Woman, becauſe ſhe 
was taken out of Man. Gen. ii. : 2 
Wbat therefore God hath joined together, let 


not Man put aſunder. Matt. xix. 6. 


& And they ſhall be one fleſh. Gen, ii. 24. Where 
fore they are no more twain, but one fleſh. Marr. 
„„ oo 0 PR » t% Sd 

b The head of the woman is the Man. 1 Coy. xi. 
3. Wives ſubmit your ſelves unto your own 
Husbands, as unto the Lord. For the Husband is 
the Head of the Wite, even as Chrift is the Head 
of the Church. Eph. v.22, 23. Thy deſire ſhall be 
to thy Husband, and he ſhall rule over thee. Gen. iii. 
16. 1 Cor. Xiv. 34. | 

i What therefore God hath joined together, let 
not Man put aſunder. Matt. xix. 6. 


It js theſe myſterious ways by which 
God hath formed the Eng ngagement of 
he Foundations 

not on of the Laws which regulate 
all the Duties of the Huſband, and of 
the Wife, but alſo of the Laws of the 
Church, and of 'the Civil Laws which 
concern Marriage, and of the Matters 
which 


the Woman is taken out of Man, and 
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any relation to it. 11.9% 


Thus Marriage being a Tie formed 


by the hand of God, it ought to be ce- 
lebrated in a manner becoming the Ho- 
lineſs of the Divine Inſtitution which 


hath eſtabliſhed it. 1 And it 18 Aa natural 6 


* 8 4 1 f * wavy . abs * - * 
; ; OT! * # a : x y 4 * : . , * q 0 2 ? 


which depend on it, or which have 


ſhould continue in it a 


uf Mp. A A. % 4s.” | 
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/ de ta ˙· . tͥ˙ 1. | 
dnn de an Mother's that bis Birth/r ow 
ſhould be the Fruit: of the Pains and lich are 


Labour of the ſaid Mother; that he e 


ſhould be born incapable of l preſerv ing 3 


this Life into which he enters; that he 
long time in a 
ſtare of Wenkneſs, and ſtand in need of 


Conſequence of łhis Divine Order, that the help of His Parents, in order to his 
the Marriage be preceded and accom- 


panied by Decency, by the reciprocal 


Choice of the Perſons who engage in it, the mutu: WI 
by the Conſent of Parents, who are in ſo ſtrictly him who by begetting his 
many reſpects in the 8 of God: and 1 


Union of the 


that ĩt be celebrated by the Miniſtry of 
the Church, where this Union ought to 


Thus the Huſband and Wife ef 
given the one to the other by the hand 
of God, who unites them in one com- 
pleat Being, that cannot be ſeparated. 
A Marriage which has been once law- 
fully contracted, can never be diſſol- 

: 1' Whoſoever ſhall: put away his Wife, except it 


be for Fornication. Matt. xix. 9. 
Thus this Union of. Perſons in Mar- 
riage is the Foundation of Civil Society, 
which unites them in the Uſe of their 
Goods, and of all other TOs 8 
Thus the Huſband being, by Divine 
Appointment, the Head of the Wife, 
he bas over her a Power proportionable 
to the rank he has in their Union: and 
this Power is the Foundation of the Au- 
thority which the Civil Laws give to 
the Haſband, and of the Effects of this 
Authority in the matters where it hath 
its uſe. | | 
Thus Marriage being inſtituted for 
the multiplying of Mankind, by the 
Huſband and Wife, link- 
ed together. in the manner in which 
God unites them; all manner of Con- 
junction beſides that of Marriage, is un- 
5 5 and cannot give other than an 
Illegitimate Birth. And this Truth is 
the Foundation of the Laws of Reli- 
gion, and of Civil Government, _— 
unlawful Conjunctions; and of the Laws 
which regulate the State of Children 
which iſſue from ſuch unlawful Con- 
junctions. | | 
The Tie of Marriage which unites 
the two Sexes, is followed by that of 
Birth, which unites to the Huſband and 
Wife the Children which are born of 
their Marriage. | | 
III. 


3. he Ie It is in order to form this Tie, that 


of Birth, 
and the 


God hath eſtabliſhed, that Man ſhould 


Principles of receive his Lite from his Parents, in the 


14 


receive the Divine Benedictioͤn. 


ſubſiſting, and being educated in it. 
And as it is by this Birth that God 


forms the mutual Love, Which unites 


5 gives = Life, with him 
Who TECelves it; lo he gives to the 
Love of Parents a Chand ſuited vi 
the condition of Children in their Birth. 
and to all the Wants Which are che 
Conſequences of this Life which they 
have given them; that he may engage 
them, by the ſaid Love, to the Duties 
of Education, Inſtruction, and all the 
other Paternal Duties. And he gives to 
the Love of Children a Character ſuited 
to the Duties of Dependance, Obedi- 
ence, Gratitude, and all the other Filial 
Duties, to which they are engaged by 
the Benefit of Life, which they hold in 
ſuch a manner of their Parents, of whom 
God makes them to be born, that he 
teaches us, that without them they 
would not have that Life n. And this 
obliges them to render to their Parents 
all manner of Aſſiſtance, and all manner 
of Service in their Wants; and eſpecially 
in thoſe of old Age, and other Weak- 
neſſes, Infirmities, and Neceſſities, which 
afford Children an occaſion of paying to 
their Parents Duties which anſwer the 
firſt Benefits which they received from 
Honour thy father with thy whole heart, and 
forget not the ſorrows of thy mother. Remem- 
: - mk 
done for = Ecclus. vii. - %: pF Hao 


It is this Order of Birth, which, by 
forming the Engagements between Pa- 
rents and Children, 'is the Foundation 
of all their Duties, the Extent whereof 
it is eaſy to diſcover by the Characters 
of theſe different Engagements. And 
on theſe very Principles depends all that 
the Civil Laws haye regulated touchin 
the Effects of the Paternal Power, 3 
of the mutual Duties of Parents towards 
Children, and of Children towards Pa- 
rents; according as they are Matters 
that are ſubject ro the Regulation of 
Policy; ſuch as the Rights which the 
Laws and Cuſtoms give to Fathers for 


the Government of their Children, for 


the Celebration of their Marriages, for 
the Adminiſtration and Enjoyment of 


I | their 


3 
3 


ma 
. 
14,58 
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"© theirEſtits, the Undutifulgeſs and DiC- 
| | obodienee'of Ohiiren to their Papen, 

the Thjuſfice of Patents, or of Children, 
to one another, | 


who refuſe Alimon 
and other Mat ters 
It is Hkewi 


the like nature. 
n this Order, which 
God has made ue ef for ving Life 
to Children by their Parents, that the 
Laws are founded. which convey to 
Children the Eſtates of their Parents 8 


_ their death * 45 tal Goot 


yen to Mien | the diff 

Yeceffities of Life T bein only 
a a Gn ene of chat Benefit; 
greeable to the Order of Nature, that 


after the death of the Patents, the Chil- neſſt 


dren ſhould inherit their Goods, as an 


Acceſſory to che Life whieh they have 


of thats 


= 


that it is the oppofiti 


received from them. 
The Tie of Birth, which unites Fa- 


thers and Mothers to their Children, 


unites them likewiſe to thoſe who are 
born and deſcended of their Children. 


And this Tie makes all the Deſcendants 
confidered as Children, and all 


to be 
the Aſcendants as being in the rank of 
* or Mothers. 


arackers Gf the Love which u- 
nites the Huſband and the Wife, and of 
that which unites Parents and Children, 
ton of theſe diffe. 
rent Characters, which is the Founda- 
tion of the Laws which prohibit Mar- 
riage between Aſcendants and Deſeen- 
dants in all degrees, 72 between Colla- 
terals in ſome and it is caſy to 
deive the reaſons of ſuch Prohibition, 
barely reflecting on what has been 
100 now — in reference to theſe 
Characters, on which it is not "neceſfary 
to enlarge here. 
| TV. | 
Marriage and Birth, which unite ſo 
the Holband and Wife, Patents 
ildren, form alſo two other forts 
_of Natural Ties, which are conſequen- 
ces of thetn. The firſt is, that of Col- 
lateral Relations, which is called Kin- 
dred; and the ſecond i is, that of Allies 
by M larriage, which is called Alliance, 
or Affinity. 

Kindred unites the Collateral Rela- 
tions, who are thoſe Perſons whoſe Birth 
hath its Origine from one and the fame 
common Aſcendant. They are called 
Collaterals, becaufe whereas the Aſcen- 
dants and Deſcendants are in a direct 
Line from Father to Son; the Collate- 
rals have every one their own Line, 
which terininates in that of the com- 
a Aſeendart. Thus they are at the 

OL. I. 


_ thoſe: which (forbid Marria 


IS a- 


be remarked on mY Aftereret Huf 


Kindred of her 


are allied 


% of EBA ZW. 


Ide of ohe another; und the oundatien 
of their Tie and Kindred is, their com- 
won Union te the fame from 
whom they deride their Birth. 


This is not che * 0 do eX- 
plain the Degrees 3 by is a 


matter bien ant a of that of 
Succeflions. And it fufficerh to remarł 
here, that this Union of Kindred is the 
Foundation of Teveral Laws; | ſuch: as 
between 
. who are near of Kin; thoſe 
which call them to Succeflions, and to 
Guardianſhipsz thoſe * bey Challenges 
of Jud agen and Except 
Sz W 


o are Relations to the Parties, 


— bed of the like nature. . | 
s the Tie and Relation which 


Affinity i 
is made between the Huſband and all 
the Kindred of the Wife; and between 
the Wife and all the Kindred of the 
Huſband. The Foundation of this Tic 
is Nog ſtrict 7 between 54 
years the V 121 which makes t * 
tie 181 8 to one 
of he 5 are of co 


ther of his Wi as P in Ta 1 
of Father and Mother to himſelf: an 
her Brothers, her Siſters, and her other 
ations, as being to him in the ſtead 
$ F Brothers, De. and, Elations : and 
je Wie looks. upon in the ſame man- 
No the Father a e and all the 
as having the 


ſame Relation to Hop If 

This Relation of Affinity is theFoun- 
dation of thoſe Laws which forbid Mar- 
ria between ie that are allied i in 

a ct e& Line of Aſoendants and Deſcen- 
. in all Degrees; and between Col- 
lateral Allies, within the ce of cer- 
tain Degrees: and! ewiſe of the Law 
Which call Allies to Tutorfhips, of he 
which reject Judges and W itnefles who 

to the Parties, and of gehe 

df the like nature. | 
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The CONTENTS. 


1. What theſe Engagements are, and how 
Coil puis tory one under whoſe that 
art peuuſtar to him.” 
2. 'Theſe Engugameuts ave of t ore; 


1 rh ate vblumary, aui We 


ich do not 4: ">, ook he Will. 
3. Voluntary Enga ; 


4. Engagements 
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under which God puts him without his 4 we 4- | 


5. Me Spirit of the ſecond Law in all Eu- 
6. The Order of Government for keeping 
men within their Engagements. | 
7. The Engagements are the Foundations of 
- the ene which relate to em. 


t. Wha: ( MEeing the Enquire of Marriage 
wee En- O and Birth, of Rindred and Affinity, 
abe, an! Are limited to certain Perſons, and that 
how God God hath placed Mankind in Society, 
purs every there to unite them by mutual Love, in 
= 4 ſuch a manner that every perſon may be 
diſpoſed to produce towards others the 
s of this Love, according as occa- 
ſion may oblige him to it; he hath made 
neceſſary in — a ſecond kind of 
Engagements, which approach and link 
Aiferent! together all manner of Per- 
ſons, and frequently even thoſe who are 
the greateſt Strangers to one another. 
It is to form this ſecond ſort of Engage- 
ments, that God multiplies the Wants of 

Men; and that he makes them neceſl: 
to one another for Serring all r > 
Wants ſupplied. And he makes uſe of 
two Ways to place every one in the 
Order of the Engagements for which 
J FITS 
The firſt of theſe two Ways is the 
ranging of Perſons in Society, where he 
aſſigns to every one his place, that he 
may point out to him by the ſituation 
of it, the Relations which tie him to 
others, and the Duties that are peculiar 
to the Rank which he holds; and he 
places every one in his proper Rank, by 
tis Birth, by his Education, by his In- 
clinations, and by the other Effects of 
his Conduct, which range and diſpoſe 
Men in their Places. It is this firſt 
Way, which produces to all Men the 
eneral Engagements ariſing from their 
nditions, their Profeſſions, their Im- 
ployments, and which places every Per- 
Pon in a certain condition of Lit, of 
which his particular Engagements are to 

be the Conſequences... 
The ſecond Way, is the ordering of 
the Events and Conjunctures, which de- 
termine every one to particular Engage- 
ments, according to the Occaſions and 


_ Circumſtances in which he happens to be. 


2. Theſe All theſe ſorts of Bay 7 of thi 
Engage- ſecond kind, are either Voluntary, or In- 
For ſeeing Man is a free 
ef rmoſorts; Agent, there are Engagements into 
thoſe which Pr 2 2 
are Polun- Which he enters willingly : and ſeeing 
zary, and he has a dependance on the Divine Pro- 
"hoſe which yidence, there are ſome Engagements 


> 


ments are voluntary. 


* * 1 . 
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own free choice. But whether 
gagements depend on the Will, or be 


altogether. independent on it · as to their 


the En- y_ on the 


one and the other; and his whole Con- 
duct implies always. theſe two Charac- 
ters; one of his Dependance upon God, 
whoſe Order he ought always to obey; 
and the other of his Liberty, which 
ought to move him to it. So that all 
theſe ſorts of Engagements are propor- 
tioned both to 1 of Man, anc 
to his Condition ER ſtate of Life. 
Voluntary Engagements are of two 3- Yolun- 
ſorts. Some are formed mutually. be- =» 


tween two or more Perſons, who bind gagements, 


and engage themſelves reciprocally to 
one another by their free Will: and o- 
thers are formed by the Will of one of 
the Parties alone, who engages himſelf 
to other Perſons, when the ad Perſons 
do not treat with: him ĩ 
It will be eaſy to diſtinguiſn theſe 
two ſorts of Engagements, by ſome Ex- 
_ Thus for Volun and Mu- 
tual Engagements, we ſee that becauſe 


of the ſeveral Occaſions which Men 


have to communicate to one another 


their Induſtry and their Labour, and for 
carrying on the different Commerces of 
all Things, they enter into Partnerſhip, 
they let and hire, they buyand ſell, the 

barter, / and make with one another a 

. of 5 | 
Thus, as to the Engagements which 
e. formed by the Will of one Party 
alone, we ſee that he who becomes 
Heir or Executor, obliges himſelf to the 


. Creditors of the Succeſſion : That he 


who takes upon himſelf the Manage- 
ment of the Affair of an abſent perſon 
without his knowledge, obliges himſelf 
for the Conſequences of the Aﬀair which 
he has begun: And in general, that all 
thoſe who voluntarily enter upon Im- 
ployments, oblige themſelves to the En- 
gagements which are the Conſequences 
of them. 1 3 
IV. 


The Involuntary Engagements, are 4. Engage- 


thoſe under which God puts Men with- s inde- 


Jah, C. pendent on 
out their own choice. Thus, thoſe 2% l, 


who are named to the Offices which are 
called Municipal, ſuch as thoſe of May- 
or, Sheriff, Conſul, and others of the 
like nature, and thoſe who are engag- 
ed in ſome Commiſſions of Juſtice, are 
obliged to execute them, and cannot a- 
void doing it, unleſs they have reaſona- 
ble Excuſes. Thus, he who is aſſigned 
Guardian to an Infant, is obliged inde- 

| pendently 
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O ibe ſecond bind of EN, MEN Ts 


pendemly of his Will a, to be inſtead of 


a Father to the Orphan who is committed 
to his Charge. Thus, he whoſe Affair hath 
been managed in his abſence, and with- 
out his knowledge, by a Friend, who 
hath taken care of it, is under an Obli- 
gation to that Friend, to reimburſe him 
of what he has reaſonably expended, 
and to ratify what he has well tranſacted. 
Thus he whoſe Goods have been fayed 
in a Shipwrack by lightening the Vel- 


_ fel, and rhrowing other Goods over 


board, is obliged to bear his Share of 


the Loſs of the Goods thrown into the 


Sea, in proportion. to the Value of what 
has been ſaved for his uſe. Thus, the 
condition of thoſe who are Members of 
the Society, who are deſtitute of the 
Means of Subſiſtence, and unable to 


work for their Livelihood, lays an Ob- 


ligation on all their Fellow Members 
to exerciſe towards them mutual 
Love, by imparting to them a Share 
of 8 which they have a right 


to. For every Man being a Member of 


the Society has a right to live in it: and 
that which is neceſſary to thoſe who 
have Nothing, and who are _ able to 

in their Livrlihood, is by conſequence 
D dhe hands. of the other Members; 


them. And it is becauſe of this Engage- 


ment, that in Publick Neceſſities pri- 


vate Perſons are obliged, even by Con- 
ſtraint, to aſſiſt the Poor according to 
their Wants. Thus the Condition of 
choſe who ſuffer any Injuſtice, and who 
are under Oppreſſion, is an Engagement 
to thoſe = have in their hands the 
Miniſtry and Authority of Juſtice, to 
imploy it for their Protection. 

* By the Roman Law the neareſt Relations were 
obliged ro aucefe the Office 8 
aſſgned rate. the LAWS of * 
— * 22 ro = 4 Office upan him, 


Inſtit. lib. 1. tit. 25. Cowel's Inſtit. lib. 1. tit. 25. 


* 


5. Lbe Sh. We ſee in all theſe ſorts of Engage- 
rt of che ments, and in all the others which we 
ſecond Law can imagine, that God forms them, and 
is all E. puts Me under th ro im. 

puts Men under them, meerly to im 


ploy them in the exerciſe of mutual 


preſcribed by Engagements, are nothing 
elſe but the ſeveral Effects which this 


Love ought to produce, according to 


the Conjanctures and the Circumſtances. 


Thus in general, the Rules which com- 
mand us to fender to every man what is 
his due, do wrong no man, to be always 
faithful and ſincere, and others of the 


Vo I. I. 


from whence it follows, that they can- 
not without Injuſtice detain it from 


like nature, enjoin only Effects of mu- 
tual Love. For to love, is to wiſh well, 
and to do good; and no man loves 
thoſe whom he injures, nor thoſe to 
whom he is unfaithful and unſincere. 
Thus in particular, the Rules which or- 
dain the Tutor to take care of the Per- 
ſon and Eſtate of the Minor who is 
committed to his Charge, command him 
only the Effects of that Love which he 
ought to have for this Orphan. Thus 


the Rules of the Dutics of thoſe who 


are in Offices, and in all other ſorts of 
Engagements, general or particular, pre- 
{cnbe unto them nothing but what the 
ſecond Law demands, as it is caſy to 
perceive in all the particular Engage- 
ments. And it is ſo true, that it is the 
Commandment of Loving, which is the 
Principle of all the Rules of Engage- 
ments, and that the Spirit of theſe 
Rules is nothing elſe but the Order of 
that Love which we owe reciprocally 
to one another; that if it happens chat 


one cannot, for example, reſtore to ano- 


ther what he has of his, withour break- 
ing in 1 this Order; this Duty is 
ſulpended until it may be performed ac- 


cording to this Spirit. Thus he who has 


the Sword of a Mad-man, or of an 

other Perſon, who demands it in a aid 
port of Paſſion, ought not to reſtore it 
to him, until he hè in a condition not 


to make a bad uſe of ir; for it would 


not be love to him, to give him his 
Sword in theſe circumſtances, _ 

It is after this manner, that the ſe- 
cond Law commands men to love one 
another. For. the intent of this Law 
is not to oblige every one to have for 
all other perſons that inclination which 
is produced by the qualities which ren- 
der an Object amiable ; but the Love 
which it commands, conſiſts in wiſhing 
to othets their true Good, and in pro- 
cuting it to them, as much as is in our 

ower. And it is for this reaſon, that 
ceing this Command is independent on 


the Merit of thoſe whom we ought to 


love, and that it excepts no body; it 
obliges us to Love thofe who are the 


leaſt amiable, and even thoſe who hate 


us. For the Law which they tranſ- 
greſs is nevertheleſs binding on us, and 


we ought to with their true Good, and 


to procure it®, as much out of hopes 


of reclaiming them to their Duty, as 


out of fear of tranſgreſſing our own. 


> Thou ſhalt not hate thy brother in thine 

heart. Levie. Xix. 17. Thou ſhalt not avenge, 
nor bear any againſt the children of th 

people, bid. 18. If thou meet thine enemy's ox, 

or his aſs, going rey: thou ſhalt ſurely "og - 
2 | c 
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back to him again. If thou ſee the aſs of him 
that hateth thee, lying under his burden, and 
wouldeſt forbear to help him, thou ſhalt ſurely help 
with him. Exod, xxiii. 4, 5. If I have rewarded 
evil unto him that was at uo with me. Palm 
vii. 4. If thine enemy be hungry, give him bread 
to cat; and if he be thirſty, give him water to 
drink. Prov. xxv. 21. Rom. Xil. 20. Matt. v. 24. 


Ve have made here theſe Reflections, 
to ſhew that ſeeing it is the ſecond Law 
which is the Principle and Spirit of all 
thoſe Laws relating to Engagements, it 
is not enough to know, as the moſt bar- 
barous People do, that we ought to 
render to every one their due, that we 

- ought to wrong no man, that we ought 
to * ſincere and faithful, and the other 
Rules of the like nature; but it is ne- 
ceſſary moreover to conſider the Spirit 
of theſe Rules, and the Source of their 
Truth in the ſecond Law, to give to 
them all the Extent which they ought 
to have. For we ſee often, that for 
want of this Principle, many Judges 
who conſider theſe Rules only as Poli- 
tick Laws, without penetrating into the 
Spirit of them, which obliges to a more 
abundant Juſtice, do not give them 
their juſt Extent, and tolerate Infideli- 
ties and Injuſtices which they would 
ſuppreſs, if the Spirit of the ſecond Law 
were the Principle by which they acted. 
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6. Tor. We muſt add to theſe Remarks on 
der of Go- what concerns Engagements, that they 
vernment demand the Uſe of a Government, to 
Jor „ ohn reſtrain every one within the Order of 
their En- thoſe that are peculiar to him. It is for 
gagements. this Government that God hath eſta- 

bliſned the Authority of the Powers 


that are neceſſary to maintain Society, 


as will appear in the tenth Chapter. 
And we ſhall only remark here, on the 
ſubje& of Government, and in relation 
to Engagements, that there are mam 
Engagements. which are formed by this 
Order of Government, as between 
Princes and Subjects, between thoſe 
who are placed in Dignities and Publick 
Offices, and private Perſons, and like- 
wiſe others which belong to this Order. 


VII. 

7. The En- It was neceſſary to give this general 
gagement: Idea of all theſe ſeveral forts of Engage- 
are the ments of which mention has been made 
38 hitherto. For ſince it is by theſe Ties 
iicularLaws that God engages Men to 1 diffe- 
whichrelate rent Duties, and that he hath put into 
to them. each Engagement the Foundations of 

the Duties which depend on it; it is 

in theſe Sources that we ought to find 
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the Principles and the Spirit of the 
Laws, according to the Engagements 
to which they have relation. e have 
ſeen in the En agements of Marriage 
and Birth, the Principles of the Laws 
which relate to them; and we muſt diſ- 
cover in the other Engagements which 
have been juſt now explained, the Prin- 
ciples of the Laws which are peculiar 
to them. OE Short e 
We ſhall confine our ſelves to ſuch as 
relate to the Civil Laws: And ſeeing 
the greateſt part of the Matters treated 
of in the Civil Law, are Conſequences 
of the Engagements that have been ſpo- 
ken of in this Chapter, we ſhall explain 
in the following Chapter ſome general 
Rules, which flow from the Nature of 
theſe Engagements, and which are at 


the ſame time the Principles of the par- 


ticular Rules concerning the Matters 
which ariſe from the ſaid Engagements. 


* 


CHAP. v. 
Of ſome General Rules which ariſe 
from the E e that have 
been mentioned in the preceding 
Chapter, and which are ſo many 
Principles of the Civil Law. 
The CONTENT S. 
1. Firſt Rule. © Engagements are inſtead 
Woo ey. He ona 
2. Second Rule. Submiſſion to the Pow- 
. ers. * = * i | S7$# £ 
3. Third Rule. To do nothing in his par- 
 tucular Station that may dliſturb the 
1! ĩ˙ —— 
4. Fourth Rule. To do wrong to no man, 
and to give every one his due. 


5. Fifth Rule. Sincerity aud Honeſty in 


voluntary and mutual Engagements. 

6. Sixth Rule. Fidelity in what inv0- 
luntary Engagements demand. 

7. Seventh Rule. All Deceit unlawful, 
in all forts of Engagements. | 

8. Erghth Rule. Engagements where Fuſ- 


. tice can conſtrain the Parties. 


* 


e | 
10. Tenth Rule. All Engagements con- 
trary to Law or Good Manners are 
unlawful. © OT. 


9. Ninth Rule. Liberty of all ſorts of 


11. Tranſition to the following Chapter. 
* general Rules which we have 


juſt now mentioned, and which 


are gathered from all that hath been ſaid 
in the preceding Chapter, and alſo in 


the others, are theſe which follow: 


Pa 


IF 


25s 


Of Jome General Rules, &&. \ * iii 


and which we ſhall explain in ſo many 
Articles, as Conſequences of the Prin- 
ciples which have been laid down. It 
follows then from theſe Principles. 


I. 
1. 16 le. That every Man being a Member of 
Engage- the Body of the Society, every one 
influad of ought to diſcharge in it his Duties, 
o_ and his Functions, according as he is 
determined to them by the Rank which 
he holds in it, and by his other Engage- 
ments. From whence it follows, that 
the Engagements of every Perſon, are 
to him as 1t were his proper Laws. 


II. | 


i 2 ul. That each particular Perſon being 
Submiſum linked to this Body of the Society of 
ro the Pow-hich he is a Member, he ought to 


„ undertake nothing that may diſturb the 


Order of it: And this implies the En- 


gagement of Submiſſion, and Obedience 


to the Powers which God hath eſta- 
bliſhed for maintaining this Order.“ 
Let every ſoul be ſubject unto the higher 


powers. For there is no power but of Gad. 
Rom. xiii. 1. Tir. iii. 1. 1 Pet. ii. 13. Wiſd. of 


Sol. vi. 4. 
57 og 3 


34 Rule. That the Engagement of each parti- 
To do no. Cular Perſon, as to what concerns the 
thing in his Order of the Society of which he is a 


Order. to contain himſelf within his Rank, in 
ſuch a manner as that he make no bad 
uſe either of himſelf, or of that which 
belongs to him. For he is in the Socie- 
ty, what a Member is in the Body. 
Thus thoſe who without doing Injur 
to others, fall into ſome Diſorder ch 

gives Offence to the Publick, whether 


in their Perſons, or as to their Goods, 


as thoſe do who fall into deſpair, thoſe 
who blaſpheme, or who ſwear, thoſe 
who ſquander away their Eſtates, and in 
a word, all thoſe who offend againſt 
Good Manners, Modeſty, or Decency, 
in ſuch a manner as to violate the ex- 
ternal Order of Behaviour, are juſtly 
puniſhed by the Civil Laws, according 
to the quality of the Diſorder b. | 
br Abide in thy Labour, Ecclus. xi. 21. Let all 
things be done decently, and in order. 1 Cor. xiv. 
40. Juris præcepta ſunt hæc, honeſte vivere, &c. 
J. 10. F. 1. F. de juſt. & jure. Expedit etiam 
Reipublicæ, ne ſud re quis male utatur. F. 2. inſtit. 
de las qui ſui vel al. juris ſunt. | 


i IV. 
4 4 Rule. That in all the Engagements of one 


hends the Rule of doing 


Perſon to another, whether Voluntary To do wrong 
or Involuntary, which may be the ſub- 7 79” 
n 4. and to give 
ject matter of Civil Laws, one owes re- everyone bee, 
ciprocally to one another that which is que; 
required by the two Precepts included 
in the ſecond Law: One, to do to o- 
thers what we would that they ſhould 
do to use; and the other, not to do 
to any body what we would not have 
others to do to us. And this compre- 
ing Wrong to no 
Man, and that of rendring to every one 


their due e. 


© Therefore all things whatſoever ye would that 
men ſhould do to you, do ye even ſo to them. 
Matth. vii. 12. And as ye would that Men ſhould - 
do to you, do ye alſo to them likewiſe, Lake, 
Vi. 31. | 5 
Do that to no Man which thou hateſt. Tobir 
iv. t--; LEES | 

Alterum non lædere, ſuum cuique tribuere. 

J. 10. F. 1. F. de juſt. & jure. H. 3. Inſtit. cod. 


— 8 « 
* 
- „ # 
4 * » 
— 


That in voluntary and mutual En- 5. 5 Rule. 
gagements, thoſe who treat together, Sincerity | 
owe to one another Sincerity in explain- and 3 
ing reciprocally what it is that they en- ee 
gage themſelves to, Fidelity in the Ex- Eugage- 
ecution of itt, and every thing which ment. 
the Conſequences of the Engagements 
into which they are entred may demand s. 

Thus the Seller ought to declare ſin- 
cerely the qualities of the Thing which, 
he ſells, he ought to take care of it un · 
til he deliver it, and he ought to war-, 


rant it after he has delivered it. 


t That ye may be ſincere. Phil, i. 10. Lying 
lips ate an abomination to the Lord; but they 
that deal truly are his delight. Prov. xii. 22. Keep 
thy word, and deal Ricky with bin. Ecclus 
xxix. 3. 5 | 

b Alter alteri obligatur, de eo, quod alterum al- 
teri, ex bono & æquo præſtare oportet. J. 2. f. alt. 
F. de obl, & ad. e e dl 


| nb, * | 3 


That in Involuntary Engagements, 6. 6" Rule. 
the Obligation is N the Fidelity in 
Nature and Conſequences of the En- what invo- 
gagement, whether it conſiſt in doing, na aj 
or giving, or in any other ſort of Ob- mand. 
ligation k. Thus, the Tutor is obliged | 
to govern the Perſon, and to adminiſter 

the Goods of the Orphan who is under 


his care, and to do every thing which 


the ſaid Government and Adminiſtration 


may render neceſſary, Thus, he who 
is called to a Publick Office, altho' it 
be againſt his will, ought to execute it. 
Thus, thoſe who without any Agree- 
ment happen to have any thing in com- 
mon together, ſuch as Co-heirs and o- 
| thers, 
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9 their Engagements may require. 


20 b Obbi ionum ſubſtantia non in eo conſiſlit, 
ut aliqu corpus noſtrum, aut ſervitutem noſtram 
faciat, ſell ur allum nobis obftiringat ad dandum ali- 


quid, u cr na} my 14.3. f. de obl. 
& * 5 ; 64 1 
VII. 
5. Rule, Tbat in all ſorts of Engagements 
All Deceit whether Voluntary or — Do 
unlamful, in forbidden to aſe any Infide — 


all forts & dealing; Deceit, Knavery, yi all other 


_ ways of doing Hurt and Wrong i. 


i That no man 
in any thiatter; 1 . 6. 
az dJolb malo fata eſſe dicuntur, ſi de his re- 
bus alia a&tio non mel & juſta cauſa eſſe videbi- 
1 1.1 . 


— F 4 1 
* 14 


ke: 4 - 1 ra 


gi Phat IRE all the 
8. 8" Rule. 
Exgage- compoſe together the 
ments where reſpects the Order of it, lays an En- 


Fuftice aß gagement on every one of them to do 
—_ we what the ſaid Order demands of him: 
en, Auch if he does not do it willingly, he 
| "py be compelled to it by the Auihes: 


icular dae 


of Juſtice: Thus, when perſons are 


— to Publick Offices in Towns and 
other places, ſuch" as thoſe of Mayor, 
She Sheng and other Offices or Commiſſi- 

ond of the like Batiircy” they are com- 
pelled to execute them i. Thus, by the 

Roman Law tlioſe who were affigned to 

be Tutors, were forced to accept the 

Tutorſhip, wand to act in it n. Thus, 

particular pkrſons are conſtrained to ſell 

what they chance to have that is heeeſ- 
lary for fome, Publick Uſe DET Thus, it 
to oblige private ns to 

50% and Sol for being the 

Publick Charge s 


Taulus reſpondit, euni qui in) jubctum eee 
A magiſfratibus fuſtipere pere poſſe conve- 
nire eo nomine, propter damnum reipublice J. 21, 
ff ad municip. 

» FGGerere atque admihiſtrare tutelam extra ordi- 

nem tutor cogi ſolet. J. 1. 1 de admin. & per tut. 
„ ran,” ag 
| incipali di V. J. 12. 
kacken g 1 uas pro Ecclefiis, aut domibus Eccle- 
ſiarum och, 2 Ke. See the Ordinance of 

| ry Far, in 1303 

ender therefore unto Cefar, the ehinges which 
ae Ceſars. Matth. Xxii. 21, Tribute to en 

tribute is due. Rm. xiii. 7. 


* 

o ful. That ſince Voluntary Engagements 
re, between private —— O to be 
all ſorts of proportioned to the different Wants 
Covenants: which render the uſe of them neceffary; 

it is free for all Perſons who are.capa- 
ble of Engagements, to bind themfelyes 


oy: 11 manner of Covenants, as they 
I 


A TREATISEof LAWS. 


i&rs, owe reciprocally to one another 


be ond and defraud his brother 


1ety, whatever 


verb. Poſſcfliones ex 


uſe in Society 


CHA P. V. 


think fit, and to diverſify them accords 
ing to the differences of Affairs of all 
kinds, and according to the infinite va- 
riety of Combinations that ariſe in AL 
fairs from the Conjunctures, and the 
Circumſtances p. Provided only that the 
Agreement have nothing in it condrary 
to the Rule which follows. | 


? Quid tam congruum fidei kiimzne, quam &a 
uz inter eos placuerunt —_ b. 1. F. de pat, 
it Prætor, 3 uz neque dolo malo, 

neque adverſus Leges, Senatuſconſulta, 
Edicta Principum, * — — Fg cut corum fiat, 
facta erunt, ſervabo. J. 7. H. 7 1 de pat 


X. 

That all Engagements are lawful only 10. 10* 
in ſo far as they are conformable to the feb AU 
Order of Society: And that thoſe which *#4* 
are contrary to it are unlawful, and, — 
puniſhable accordiny 2 the degree of or Good 
their oppoſition. Pen . 
which are contrary pr This is 8 bh are - 3 
Criminal Engagements. Thus, Promi-. 
ſes and Covenants which violate the 
Laws, or Good Manners, oblige the 
Parties ro nothing, except to the Penal- 

_ which their Miſdemeinor may de- : 
erve 4. 


Pacta quæ contra leges, conſtitutioneſ ue. vel 
contra bonos mores fiunt, nullam vim qu in- 
dubitati juris eſt. J. 6. Cod. Je pat?. Such was the 
Engagentent of that Prince, who, that he might kee 
his Whrd, pus St. Jon A hand. Marth. Mr. 


We ſhall ſe in the ſeveral Matten 


treated of in the Civil Laws, what is 


the uſe of all theſe, Principles; and it 
fufficeth to take notice of them here, 
as being general Rules, on which de- 


an infinite number of 
ales i in this whole Derail of omg erp. 


4 


Wedidnotthink pro er to mix among 11. THanſs- 
the Engagements proper been men ion 20 5 
inane hitherto, another kind of Lie, fois 
which unites Men more. cloſely together © 
than any one of all the nents, 
except it bethoſeof Marriage and Birth. 
It is the Tie of F riendſhip which prox 
duces in Society an infinite number of 
good effects, both by the Good Offices 
and Services which Friends render one 
to another, and the Aſſiſtance which 
2 one receives from the perfons who 

lied to his Friends. But although 
Friendſhips make a Chain of Ties and 
Relations of a large extent, and of great 
3 yet it was not proper to 
mix Friendſhips Nich Engagements, be- 
cauſe they are of a nature which is di- 
ſtinguiſhed from them by two Charac- 


ters: One, that there is no „ * 


—— 
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| / Of the) Nature FuIENDBSHI TS Os, | 


in which Love is not reciprocal; where- 
as in Engagements, Love which ought 
to be mutual in them, is not always ſo: 
And the other, that Friendſhips do not 
make a particular kind of Engagement; 
but are Conſequences which ariſe from 
Engagements. Thus, the Ties of Kin- 
| 4 of Affinity, of Offices, of Com- 
merce, of Buſineſs, and others, are the 
Occaſions and Cauſes of Friendſhips: 
And they preſuppoſe always ſome other 
Engagement, which brings thoſe per- 
ſons together who become Friends. 
It is this Uſe of Friendſhips, which 
is ſo natural and ſo neceſſary in Society, 
that does not allow us to pals them 
uite over in Silence: And it 1s this dif- 
rene between their Nature and that 
of Engagements, which hath rien 8 
us to diſtinguiſh them. And therefore 
we have made them the Subject of the 
following Chapter. | 


ox te A Fs 
Of the Nature of Friendſhips, and 
A their Uſe in Society. 


The CON TENTS. 


1. The Nature of Friendſhips, and their 
RINK roots ones To | | 
2. Difference between Friendſhip, and the 
Love enjoined by the ſecond Law. 
3. The Command of the ſecond Law leads 
Men to Friendſhips. _ 


4 Two Charatters of Friendſhip that it 


is mutual, and that it is free. 


The Conſequences of theſe Characters. 


5. Difference between Friendſhip and Con- 
VVV | 
6. Difference between Friendſhip, and the 
Love of Parents and Children. 

3 of of Friendſhips in Society. 

8. Tranſition to the following Chapters. 


I. 
1. The Na- LMiendſhip is an Union that is formed 
ture of between two Perſons, by the reci- 


* procal Love which the one bears to- 
pros wards the other. And as there are two 
Principles of Love, ſo there are two 


Kinds of Friendſhips. One, is of thoſe 


Friendſhips which have for their Princi- 
ple the Spirit of the firſt Laws: And 
the other, is of all thoſe which not be- 
ing founded on that Principle, can have 
none other, beſides that of Self-Love. 
For if Friendſhip wants that attractive 
quality which dire&s the Union of 


be moved | 
theſe ſorts of Friendſhips are adapted 


the Nature of Friendſhip, that ſince i 
is a reciprocal Tie between two Perſons, 


Friends to the Search after the Sove- 
reign Good, it can have no other view 
than a ſervile deſire of Riches, which 
no one can ſet his Affections on but out 
of a Principle of Self- Love. Thus; 
thoſe who without the Love of the So- 
vereign Good, ſeem to love their Friends, 
only for the eſteem they have of their 
Merit, or out of a deſire of doing them 
Good, and even thoſe who beſtow their 
Wealth, yea, even their Life, on their 
Friends, find in theſe Effects of their 
Friendſhip, either ſome Praiſe, or ſome 
Pleaſure, or ſome other Charm, in 
which they place their own peculiar 
Good, and which is always mixed with 
that benefit which their Friends receive 
from them. Whereas thoſe who love 
one another by the Spirit of their Union 
in the Sovereign Good, do not regard 
their own proper Good, but the common 
Good of both, and a Good whereof 
the Nature is in this different from that 
of all other Goods, that no one can 
have it to himſelf alone, unleſs he deſire 
it likewiſe for others, and unleſs he do 
ſincerely all that is in his power to help 
them to attain to it. Thus thoſe who 
are united to their Friends by this Tie, 


do really and in earneſt ſeek for the 


Goods and Advantage of thoſe whom 
they love; and ſeeing they deſpiſe all o- 
ther Good, beſides this alone, which 
they love ſolely and with all their heart; 
they are much more diſpoſed to give 
their Eſtates, and their Lives, for their 


Friends, if there be occaſion for it, than 
thoſe perſons can be who love only out 


of a Principle of Self- Love. 

This diſtinction between Friendſhips 
which are contracted out of a Spirit of 
the firſt Laws, and thoſe which are 
made only out of Self- Love, is not fo 


exact, as that it may be ſaid, that every 


Friendſhip is either entirely of the one, 


or entirely of the other of theſe two 


Kinds. For in the ſmall number of 
thoſe in which is found the Spirit of the 
primary Laws, there are few of them 
ſo perfect, as to be altogether free from 

Self-Love; and we ſee ſome Friendſhips, 

where one of the Friends contributes on 

his part only Self- Love, altho' the other 
by another Spirit: And all 


to the preſent State of Society, accord- 
ing to the different diſpoſitions of the 


Perſons whom they link together. 


II. 


** 


It is eaſy to judge by this account of 2.Difirecs 


there 


r between 
Friendſhip 
and the g 


wi A T EATESE: of LAWS! (D7F\ 


| "_ 
| cond La 


tonnes here! 1 gre great deal f ul fferende be- 
/e- twin Beibndſhi r 
*. ig Ei joined by 5 — For 
cho Duty of FG vr is ndependent 

en dle reciprocal*Love of the Perſon 
whom we arc cominanded to love: And 
altno! oh his part he do not love us, and 


thai he even hate us, yet the Law will 
havt᷑ us to love hin: But berauſe Friends 


ſhip:cannbr be formed but recipro- 
—— it is not —— 5 to any 1 


ſon in particular. For what depends 
two Perſons, Canes be the Colt of & 
Comment to onle of — Aid 
belides; ſeeing Friendſhip cannot be 
formed but by the Chari which — 
one of the Friends finds in his Frien 
no body is obliged to contract a Friend- 
ſhip where that Charm is not found. 
And likewiſe we ſee no Friendſhip but 1, 
what hath for its Foundation the Quali- 
ties Which Friends ſearch: for in one ano- 
cher; and which is kept up only by rhe 
Good Offices, the Services, tho Bene- 
fits and other Advantages which make 
ih each Friend the Merit which attracts 
and nouriſhes the Eſteem and Love of 
the other, 
It is'beckuſe of this neceſſary Oorre- 
f ondence between Friends, that Friend- 
8 * 8 ee Per- 
; who to be joi 
— in ſome d bie ao 
_— __ _ one roger fo chance to 
ave di $ proper for uniti: 
them's (ch as he B * ty of Cond 
rions, a Conformity 2 of Man- 
ners, of Ta:limkrious rote entirments, a 


reciprocal Difpofition to loye and ſerve 


one another, and others of the like na- 
ture. And we ſee on the contrar chat 
Friehdſhips are contracted and 4 
with difficulty, and but very rarely be- 
tween perſons whom their Conditions, 
their Age, and che other Qualities ai: 
tinguiſh in ſach a manner, xhat the na- 
rural State of Friendſhip is not to be 
found in them, for want of the Corte- 
Fro ng and of the Liberty which 
| den een to take with one Wnetier. 


ome 9 
3.TheCom- But Weber it be true, that Frie 
mand the are not commanded to any one in —1 


Faul 199 culan, yet they are nevertheleſs a Na- 


leads Men 
to Friend - dural Co 


ce of the ſecond Law. 


/vips, For that Law commanding every one to 


love his Neighbour, it includes the Com- 
mand of mutual Love: And when the 
particular Engagements link perſons to- 
gether who are animated by the Spirit 
| 85 that Law, there is formed immedi- 
My between them 'an Union proporti- 


5 neceſhry, and con 


up -5ther not to ek b 


1 it is free for ane to contract, 
free for him to break, 


F 


oed te the rediptocal Duties of the En- 
ehts' Which they ate under: And 
each of chem finds in the other Qua- 
2 ckem more cleſel 
I erg knelr Union becomes Fr 

Ip. . . 


3 e thi ye le on 


ohh xy, 12, 
4 21 

oo appears Pim chelk Remarks on . TwoCha- 

N ature of Friendſhips, that they have raders F. 

two eſſer harackers, one, that they 7 be _— q 


ht to be E 25 the other L, 
hy 145 Ting to be free. They a 22 it 


152 75 ocal, { ou cannot be formed is free. 
but by, the, ove of two Per- 
1908s. F 7 are free, becauſe one is 

=P to tie himſelf to thoſe who 
Fad 15 the ries that are proper to 
form a Friendit 


It follows from theſe two Characters The Corſe 
of Friendſhips, that ſeeing they ought 2 of of 
to be reciprocal and free, ID is al- * 
ways at liberty not to aach er in Frien x 
ſhips, and that he even to ſhun 
thoſe which may be —— with ond 
QDonſequenees. And it follows alfo, tha 
the moſt ſolid, and the ſtricteſt F - ber 
ſhips may be weakened and deſtroyed, if 
the Conduct of one of the Friends gives 
occaſion to it. And not only are cold- 
neſſes and ruptures in Priendhips not 
unlawful; but ſometimes they are even 

ently juſt, with 
relpe& to that Friend who on his part 
Fails in an Duty. Thus when one of 
the Friends violates the Friendſhip either 
by ſome at ef Infidelity, or by failing 
in ſome eſſèntial Duties, or b iring 
things chat are unjuſt; n i trot: for the 
Mm him any more as 
a Friend, who hath in reality ceaſed to 
be ſo ; nd gecording to the cauſes of 
the coldneſs nd rupture, dhe may either 
break off the Friendſhip altogether, or 
diſſolve it without an bel rupture; 
provided only, that he who has a juſt 
provocation given him by his Friend, 
do * 9 part give GARY, Cane 5 FI di: 


Ee c ay ea oy bread, th har 


other kind of Love which noi * em 
diſpenſe with. 


v. 

All theſe Chandcrs of: Vtiendſhip, 5. Diffe- 
und rence be- 
and whichſubfiſts 7, ih 
only by the mutual Correſpondence of 4 
the two Friends, ſnew 77 that we gal Love. 
cannot give the name of Friendſhip ro 

that 
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that Love. which, unites the Huſband nite, number of Good Offices and Ser- 
and he Wife, nor to lee which es) vices” which" keep up choſe very/ Ties, 
Parents to their Children, and Children and which" contribute a thouſand ways 
, to their Parents. For theſe Ties form to the Order and Uſes of Society, both 
a Love of another nature, very far dif- by the Union of Friends among:ithem-. | - 
ferent from that which makes Friend- ſelves, and by the Advantages which 


ſhip, and which is much ſtronger. And 
altho' it be true, that the Huſband and 
the Wife make choice of one another, 
and engage freely in Marriage; yer their 
Union being once formed, it becomes 
neceſſary, and they cannot diſſolve it. 
6. Dif- We ſee likewiſe, whar are the diffe - 
rence be- rences which diſtinguiſh Friendſhip from 
eweer the Love of Parents towards their Chil- 


perch dren, and of Children towards their Pa - 
of Parents rents. For beſides that this Love is not 


and Chil> reciprocal whilſt the Children remain, 
drew. incapable, of loving, there are other 
Characters which demonſtrate plainly 
enough, that it is of a nature altogether, 
different from that of Friendſhips. And 
altho* there be no choice of Perſons in 
this Love, yet it hath other Foundati- 
ons, much more ſolid than the firmeſt 
and ſtricteſt Friendſhips. > 
What has been juſt now remarked 
touching the diſtinctions between Friend- 
thips, and the Love that is formed by 
the Ties of Marriage and of Birth, does 
not extend to the Love of Brothers, 
and other Relations. For altho' Na- 
ture forms a Tie between them with- 
out their own choice, which obliges 
them naturally to the mutual Love of 
one another; yet this Engagement is 
not attended with Friendſhip, except 
when they find in one another qualities 
whereupon to ground it. But when 
Proximity of Blood happens to be ac- 
companied with the other qualities 


which make Friends, the Friendſhips of 


Brothers, and. of other near Relations, 
are much firmer than thoſe of other 
Perſons. | | 
| „„ 
It appears by theſe few general Re- 
« U/C 
05 marks. on Friendſhips, what their Na- 
in Society. ture 1s, and .what the Principles are 
| which depend on them but ſeeing this 
is not a matter treated of in the Civil 
Laws, it is not proper to enter upon the 
detail of the particular Rules of the 
Duties of Friends; it ſufficeth to have 
obſerved on the matter of Friendſhips, 
ſo much thereof as has any relation to 
the Order of Society. And we ſee that 
as Friendſhips ariſe from the ſeveral Ties 
which bring Men together, ſo they are 
at the ſame time the Sources of an infi- 


Vo L. I. 


Mains that we give an Idea of Succeſſi- 11, 
ons which perpetuate it, and alſo an. 


each perſon may find in the Ties which 
are between his Friends and other Per- 
ſons. '3 J f 
13393 31 10075 VIII. ot e e 
To finiſh the Plan of Society, it re- 8. D. 
\ on to the fol» 


Idea of the Troubles which diſturb its 
Order: And we ſhall ſee afterwards in 
what manner it is that God makes | it o 


ſübſiſt in the preſent State. 
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Of Succeſſions. 5 "gps 


The CONTENTS. 


1. The neceſſity of Succeſſions, and their 
1e. 8 n 
2. Two ways of ſucceeding. © 
3. Succeſſions are to be diſtinguiſhed from 
. 5 


E do not ſpeak of Succeſſions 
V here, with an intention to give 
the whole detail of that Matter in this 
place; but only to give a view of it in 
the Plan of Society, where it ought to 
be diſtinguiſhed, becauſe Succeſſions 
make a great part of that which paſſes 
in Society, and are one of the Matters 
which the Roman Laws treat of moſt 
copiouſſly. ee 


— o 


The Order of Succeſſions is founded «.7heneref 
on the neceſſity of continuing and tranſ-ſ of Sue. 
mitting the State of Society from the _ ne 
paſſing Generation, to that which fol- uſe 
oa and this is done inſenſibly, by 
making certain Perſons to ſucceed in the 
place of thoſe who die, that they may 
enter upon their Rights, their Offices, 
and their Relations and Engagements, 
which are capable of paſling to Poſte- 
rity. | | 


| „ | 
This is not the proper place to ex- ,,Twoway 
plain the different ways of ſucceeding, of ſucceed- 


whether by the Order of Nature, and ig. 


the Diſpoſition of the Laws, which call 
to Succeſhons, the Deſcendants, the A- 
ſcendants, and other Relations: Or by 
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Weſhall vely on Succeſ- « on Th - FEY lr: F the! | 

» guiſh. nour, et flon, or the Eftate, And 

| - the BR a of Cries 1s ITT * 
which 3 92 in bers Civil Laws, 
hich haye made proviſio to ſuppreſs 
| them, by rhr&e NN 998. "Ons: by Yy. 
to. ot Ig Sf 2 c arrettini thoſe that” Ni guilry ; the 4 
to bear M £2125. tl hes, by 7 1 FIRN as much as is poſſible, 
Debts, and to other Con Huences; yet 5 1 edel Which 190 0 hape done ; and 
it is not under the Idea of Sicc e third,” by 00 0 ning tlie Wikked by 
that we are to conſider Succeſſions; the. example of. un 7229055 | And it 1s 
but they out to, be; 289 6 idered under by. cheſe three Views, tha the Laws 
the View of the hich makes have proportioned. the Puniſhments to 


the Goods, the eg ide Burdens, the Crimes, and to the ſcveral Offences. 
the Engagements of thoſe who die, to 


yan to heir Succeſloxs. And this in- 4 5 wy IV. | 
Was are; an. ordinary. Cobleqeee 4. Wars. 
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cludes ſo great a variety of particular 


Matters, that they ſhall make One of of the differences which fall out be- 
| Ea eee The Go tween, the .Soycreigns of two Nations, 
in . ary 2 A being independent on 0 La another, 
I OTITIS — b —_ .L no 5 che udge, 5 
| ; ons, Juſtice, il 50 5 8 
when t 7 or will not have Me- 
0 * A P. vid. | 7150 i make Peace etween Yom: 

6 For they take in that cale-for Laws, an 
6, 7 rouble 5 ohh or Fo 88 of their Deron” the 


Alu, the - Ode of Society. Events Which God gives to Wars. „ 
13 here i is likewiſe another ſort of Wars, Y 
The 0 0 N Y E N T 8. which ae, oth bs Effect 5 15 
; | | ence, and of, the ttempts made by a 
x. . Troubles which difturh the Order of z 5 ce, Kay tate, 1 Ne A 
| Society, BY: And laſtly, there are ſome 
2. Law-Suits. | ich are 16A but Rebellions of 
. Crimes and Offences. Subjects, who revolt againſt their 
. Wars. 47 :>5þ | 


7. Tranſition to the following Chapter. Wars have * 2 - pe CET ESSE 
| Law of Nations; and there are Conſe- 
EY 2 quences of Wars which are decided by . 
TE e in Society, three ſorts of the Civil Law. : 
Troubles, which diſturb the V. | 2 
25 2 7 oe of it. Law-Suits, Crimes, and There remains only for finiſhing the, Baß. - 
— Plan of Society, to conſider how it Ub cab to the 
83 A ſiſts in the preſent State, where eee. 
„ Law. Law. Suits are of two ſorts, accord- Spirit of the firſt Laws, which ought© K 
Suits, ing to the two ways in which Men fall to be the only Cement of it, is ſo little 
out among e e , and encroach reg arded. 
. one upon another: Thoſe which reſpect 
only ſimple Intereſt, . which are called * 
Civil Cauſes; and thoſe which are con- ny 8 89 
ſequences of Quarrels, ſuch as Offences, 5 
Crimes; and theſe are termed Criminal 
Cauſes. It ſufficeth to obſerye here in 
general, that all ſorts of Law-Suits : = 
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Of the State of Society after the 
Fall of Man, and how God makes 
it to ſubſiſt. 1 55 


The CONTENTS. 


1. All the Diſorders in Society have been 
4 conſequence of Man's Diſobedience 
To the firſs Law. „ 
2. A diſorderly Love, the Source of Diſ- 
__ orders in Society. ; 
3. Of Self-Love, which is the Bane of 
Society, God hath made a Remedy to 
contribute towards its Sub ſiſtence. 
4. Four Foundations of the Order of So- 
.  ciety in the preſent ſlate. 
5. The Natural Knowledge of Equity. 
6. The Government of God over Society. 
7. The Authority which God gives to the 
Supreme Powers. 


6: Religion, 5 
1. All the : . 5 
Dileders in Hatever we ſee in Society that 


e e, VV 1 Conttary to Order, is a natu- 
2 ral conſequence o* the Diſobedience of 
ſequence of Man to the firſt Law, which commands 
Ms D/ him to love God. For this Law wp 
the fog the Foundation of the ſecond, whic 
Law, enjoins Men to love one another; Man 

could not violate the firſt of theſe two 
Laws, without falling at the ſame time 
into a ſtate which hath carried him to 
a breach alſo of the ſecond Law, and 
conſequently to diſturb the Order of So- 
City v0 Hit: 

The firſt Law. was to unite Men in 
the poſſeſſion of the Sovereign Good: 
and they. found in that Good two Per- 
fections which were to make their com- 


mon Happineſs : one, That it is capable 


of being poſſeſſed by all Perſons; and 
the other, That it may be the entire 
Happineſs of every one in particular. 
But Man having tranſgreſſed the firſt 
Law, and having gone aſtray from the 
true Happineſs, which he could find no 
where but in God alone, he hath ſought 
after it among ſenſible Goods, in which 
he found two Defects oppoſite to theſe 


two Characters of the Sovereign Good; 


one, that theſe Goods cannot be poſſeſ- 
ſed by all; and the other, that they 
cannot make the Happineſs of any one. 
And it is a natural effect of the Love 
and Purſuit of the Goods which have 
theſe two defects, that they create Di- 
viſions among thoſe who ſet their Hearts 


upon them. For ſeeing the Capacity of 


Von. 


the Mind and Heart of Man, which is 
formed for the Enjoyment of an infinite 
Good, cannot be ſatisfied with theſe 
finite Goods, which cannot belong to 
many, nor are they ſufficient to make 
4 one Man happy; it is a conſequence 
of this State into which Man has 
brought himſelf, that thoſe who place 
their Happineſs in the Poſſeſſion of 
Goods of this kind, happening to meet 
together in the purſuit of the ſame Ob- 
jects, fall out among themſelves, and 
break through all ſorts of Ties and En- 
pc ere. according to the contrary 

ngagements which they are led into 
by the Love of that Good which they 
ſeek after. | | 
IT. 


It is in this manner that Man having a. 4 4/- 
ſubſtituted other Goods in the place of 94 Love 
God, who ought to be his only Good, es 
and his only Happineſs ; he has made Society. 
of theſe apparent Goods his ſovereign 
Good, on which he has placed his Love, 
and on which he founds his Happi- 
neſs, which is in effect to make them bis 
God. And it is thus that by departing 
from this only true Good, which ought 
to unite Men, their going aſtray in the 
purſuit of other Goods has divided 
them b. 


With whoſe beauty, if they being delighted, 


took them to be Gods. Wiſd. of Sol. xiii, 3. 


> From whence come wars and fightings among 
you? Come they not hence, even of your luſts, 
that war in your members? Fames iv. 1. Ye luſt, 
and have not: ye kill, and deſire to have, and can- 
not obtain; ye fight and war. bid. 2. 


It is therefore the Diſorder of Love 
that hath diſordered the Society: in- 
ſtead of that mutual Love, the charac- 
ter of which is to unite Men 1n the 
purſuit of their common Good, we ſee 
another Love quite oppoſite to it pre- 
vail, whoſe character hath juſtly given 
it the name of Self- Love; becaule he in 
whom this Love reigns, ſeeks after only 


thoſe Goods which he makes intirely 


his own, and which he loves in others 
only in ſo far as he can draw advantage 
out of them to himſelf. 

It is the Poiſon of this Love which 
benums the Heart of Man, and makes it 
heavy : and which by depriving thoſe 
whom it poſſeſſes of the View and Love 


of their true Good, and by confining 


all their Views, and all their Deſires to 
the particular Good to which it engages 


them, is as it were an univerſal Plague, 


and the Source of all the Evils that in- 
felt Society. So that it would ſeem, 
that ſince Self-Love undermines the 
Foundations of Society, it ought to de- 
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ſtroy it; and this leads us to enquire in 
what manner it is that God ſupports So- 
ciety in the Deluge of Evils which are 
produced in it by Self- Love. 1 


5 A 
3. OS. We know that God hath. permitted 
Love, wbich Evil to happen in the World, only be- 
in the Bane cauſe, he foreſaw that my his Almighty 
22 Power and infinite Wiſdom he ſhould 
ver, i re. be able to draw Good out of it, and a 
mech tocon- much greater Good than a pure State 


rribure to- of Good, Things would have been, with- 


9.00 Tags out any mixture of Evil. Religion 
teaches us the infinite Good which God 
hath drawn out of ſo great an Exil as 


the State to which Sin hath reduced 


Mankind: and that the incomprehenſi- 
ble Remedy which God has made uſe of 
to draw him out of it, hath raiſed him 

to a ſtate of greater Happineſs than that 
which he enſoyed before his Fall. But 
Whereas God bath made this Change 


for a good Cauſe, and which proceeds 


only from himſelf, we ſee in his Govern- 


ment of Society, that from ſo bad a 


Cauſe as our Self-Love, and from a Poi- 
fon ſo contrary to Mutual Love, which 
ought. to be the Foundation of Society, 
God hath made uſe of it as one of the 
Reg for preſerving it in being. 
For it is of this Principle of Diviſion 
that he hath male a Tie which unites 
Men together in a | thouſand manners, 
and which ſupports the greateſt part of 
Engagements. One 'may be able to 
judge of this uſe of Self- Love in Socie- 
ty, and of the relation which ſuch a 
Guse -bath to ſuch. an Effect, by the 
Reflections which it will be eaſy to 
make on the following RemarKx. 
Ihe Fall of Man not having freed 
him from his Wants, and having on the 
contrary multiplied them, it hath alſo 
augmented the neceſſity of Labour and 
of Commerce, and at the ſame time 


the neceſſity of Engagements, and of 


Ties; for no dane ſufficient of 
himſelf to procure the Neceſſaries and 
Conveniencies of Life, the diverſity of 
Wants engages Men in an infinite num- 


-not e:! coder fri Led 
This State of Mankind induces thoſe 
who are govern'd only by a Principle 
of Self- Love, to ſubject themſelves to 
Labours, to Commerce, and to Ties 
Which their Wants render neceſſary. 
And that they may reap advantage from 
them, and preſerve in them both their 
Honour and their Intereſt, they obſerve 
in all theſe Intercourſes Integrity, Fide- 
lity, Sincerity: ſo that Self-Loyc ac- 
25 


commodates it ſelf to every thing that 


F _ FA 1 pans - ; Ts "EY l » — 5 . 
' - „ 2 1 1 r 1 2 1 * Fu A G —·˙· ¶ ¶ 4 *\ 
3 F 3 | 1 Y R 1 LAV. "Cy p. L 
4 | f w ' 0 *. 
; | | | E 
XX A TREA Ef L S. CHAT. IX. 
3 Y 4 IN f i j | * 14 1 . 33 3 
; ; 


it may reap advantage from all things. 
And it knows ſo well how to adapt its 
different Steps to all its views, that it 


complies with all Duties, and eyen 


counterfeits all Virtues. And every one 
3 in others, and, if he ſtudied 
imſelf, would diſcover in himſelf, thoſe 
refined ways which Self-. Love knows to 
imploy for hiding and diſguiſing itſelf 


under the appearances even of thoſe Vir- 


tues which are moſt oppoſite to it. 
We ſee then in SelicT;ove," that this 

Principle of all the Evils is, in the pre- 

ſent State of Society, a"Cauſe from 


' whence. it derives an infinite number of 


good. Effects, which in their nature be- 
ing true and real Goods, ought to have 
a better Principle. And thus we may 
conſider this Venom of Society, as a 
Remedy which God makes uſe of for 
ſupporting it; ſeeing that although it 
produces in thoſe Perſons whom it ani- 
mates, only corrupted Fruits, yet it im- 
parts all theſe Advantages to Society. 


| 192 5 Fy ag ee which God + 4 
makes ule of for preſerving Society, are * n 
different from SHE Lore in ren "that Cf 7 Wo 
whereas, Self-Love is a real Evil from a in the 
whence God draws good Effects, the preſens 
others are Natural Foundations of Or- Sate. 
der; and of them we may obſerve four 
different kinds which comprehend all 

that maintains Sociee ex. 
The firſt is Religion, which takes in 

every Fhing ber we can ſee in the 
World, which is governed by the Spi- 

rit of the firſt Laws. 

The ſecond is the ſecret: Government 

of God over Society in the whole Uni- 
. 1 9 

_ The third is the Authority which 

God gives to Sovereign Powers. 

The fourth is that Light which re- 


mains to Man after his Fall, and which 


diſcovers unto him the Natural Rules of 


Equity. And it is with this laſt that 
we ſhall begin, and aſcend gradually to 
the others. Hoc) en ant! nineh 

ber of Ties, without which they could god 


111 175 Wien 
It is this Light of Reaſon, which by 5. 7H us 


- diſcovering to all Men the common ral 
Rules of Juſtice and Equity, is inſtead 72 
of a Law to theme, Which hath re-7 75. 


mained in all heir Minds, amidſt the 


Darkneſs which Self- Love hath ſpread 
over them. Thus, all Men have on 
their Minds the Impreſſions of the 
Truth and Authority of theſe Natural 


Laws: That we muſt do Harm to no 
Man: 


. 


Of the State of Soc iH r after the Fall, &. 


"Man: That we muſt render to every 


one their due: That we mult be ſincere 


- ticular that others 
— Rules, the Multitude agree 


in our Engagements, and faithful in exe- 
buoy fv romiſes: and of other the 
like Rules of Juſtice and Equity. For 
the Knowledge of theſe Rules is inſepa- 
ble from Renten z or rather, Reaſon it 
ſelf is nothing elſe but the View and 


Uſe of all theſe Rules. | 
For when the Gentiles which have not the 
Law, do by nature the things contained in the Law, 

Theſe having not the Law, are a'Law unto them 

ſelves. Rom. ii. 14. 


Ratio naturalis, quaſi lex quædam tacita. I. 7. F. 


de bon. damn. 


And although this Light of Reaſon, 
which gives a View of theſe Truths 
even to thoſe Perſons who are ignorant 
of the Principles of them, does not ſo 
far previ in every one, as to be the 
Rule an 
reigns in all Perſons in ſuch, a manner 
as that the moſt unjuſt perſons. are fo 
far in love with Juſtice, as to condemn 
Injuſtice in others, and to hate it. And 
it being the intereſt of every one in par- 
ſhould obſerve theſe 
R ether to 
reduce thoſe to Obedience who tranſ- 


_ grels/the ſaid Rules, and who do harm 


6. The G This Ly 


wvernment 


to others. And this ſhews plainly, that 
God has engraven on the Minds of all 
Men this kind of Knowledge, and Love 
of Juſtice, without Which Speier could 
not laſt. And it is by the help of this 
Knowledge of the Natural Laws, that 
even the Nations which have had no 


1 . 


their Societies; to ſubſiſt. 


Knowledge of Religion, have made 


gives to all Men, and theſe good Effect 
Which, he draw from their Self-Love, 
are Cauſes which contribute to the ſup- 
ortin 97 Fhe, Society, of Mankind by 
Jun to be ſenſible, that it has a Foun- 
dat ion Which is much more cl 

and much me Pro 
ines of God over Mankind, and that 
Ain net preſerves 8 

All Res, 300 10; all. places. | 

mighty Power and Infinite Wiſdom. 
tis by. 


. > Wt 
mighty Powe! 
B as 3 


„ Behbld, the nations are 28 4 drop; of /a bucket, 
and are counted as, the ſmall duſt of the balance: 


Wifd. of Sol. viii. 1. 


other States: 
Bounds and Duration of them by the 


e and Guide of his Conduct, yet it 


ht of Reaſon which God 


behold he taketh up the iſles 2s a very little thing 


Ia. xl. 15. * | os 5. | 
reacheth from one end to another 


* Wiſdom or 
y doth ſhe order all things. 


mightily, and ſweet! 

It is by his univerſal. Providence over 
Mankind, that he divides the Earth a- 
mong Men, and that he diſtinguiſhes 
Nations by that diverſity / of Em- 
pires, Kingdoms, Republicks, and 
That he regulates the 


Events which give them their Riſe, 


their Increaſe, and their End: and that 


amidſt all theſe Changes he forms and 
maintains the Civil Society in every 
State, by the Diſtinctions which he 


makes of Perſons to fill all the Imploy- 


ments, and all che Places, and by thy 
other ways in which he regulates and 
A 

He that giveth breath unto the people. Tſai 


xlii. 5. 
e VII. 5 


XXI 


It is the ſame Proyidence which, for 7. Th Au- 
the maintaining of Society, eſtabliſhes * 


in it two forts of Powers that are pro- 


which God 
gives to the 


per to contain Men within the Order of Sreme 


their Engagements. Sy” wal Lou 10 

The firſt is, that of the Natural Pow- 
ers, which reſpe&: Natural Engage- 
ments; ſuch as the Power which Mar- 
riage gives to the Huſband over the 


Wife, and that which Birth gives to 


Parents over their Children h. But theſe 
Powers being confined; within Families, 
and reſtrained to the Order of theſe 
Natural Engagements, it was neceſſary 
that there thould be another ſort of 
Power, of a more general, and more 
extenſive Authority. And ſeeing Na- 
ture, which diſtinguiſhes the Huſband 


from the Wife, and Parents from the 


Children, doth not in the ſame manner 
make a diſtinction between other Men, 
but renders them all equal; God diſ- 


tinguiſhes ſome of them, that he may 


give unto them another ſort of Power, 


the Miniſtry of which extends to the 
univerſal Order of all kinds of Engage- 
ments, and to every thing that relates 
unto Society: and he gives the ſaid 
Power in different manners, in Kin 
doms, in Commonwealths, and in the 
other States, to Kings, to Princes, and 
to the other Perſons whom he ky: tn 
to that Dignity!, by Birth, by Election, 
and by the other Ways which he or- 
dains or permits, that thoſe whom he 
deſtines to that Rank ſhould be called 
to it. For it is always the Almig 
Providence of God, that diſpoſes of 
that Seri es and Chain of Events, which 
- precede 


ghty 


Powers. 
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Gen. iii. 16. 9 5 
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recede the Elevation of thoſe whom 
he calls to Government. Thus, it is 
always he who places them in the Seat 
of Authority: it is from him alone that 
they derive all the Power and Authority 
that they have; and it is the Miniſtry 
of his Juſtice that is committed to 


them n. And ſeeing it is God himſelf 


whom they repreſent in the Rank 
which raiſes them above others, he will 
have them to be conſidered as holding 
his Place in their Functions. And it is 


for this reaſon, that he himſelf ou the 


Name of Gods to thoſe to whom he 
communicates the Right of governing, 
and judging Men; | becaule it is a Right 
which is natural to him alone n. 
1 The husband is the head of the wife. Zph. v. 
22. 1 Cor. xi, 3. And he ſhall rule over thee: 
Children, obey your parents in the Lord. Epb, 
vi. 1, He that feareth the Lord, will honour his 
Father, and will do ſervice unto his parents, as to 
his maſters. Eccluſ. iii. | ke 


i Quod ad jus — attinet, omnes homines 


æquales ſunt. /. 32. f. de reg. jur. 


he ſet à Ruler over every people. Eccluſ. xvii. 
For power is given you of the Lord. iſd. 
f Sol. vi, 3. For there is no power but of God. 
Kom. xiii. 1. John xix. 11, For he is the mini- 
ſter of God, Nom. xiii, 4. The people come unto 


me to enquire of God. Exod. xviii. 15- Take 
heed what ye do: for ye judge not for man, but 
for the Lord. 2 Chron, xix. 6. oe | 

Thou ſhalt not revile the Gods, nor curſe the 
Ruler of thy people. Exod. xxii. 28. I faid, ye 
7 Gods. Ball xxx 6. John x. 35. Exod. xxii. 


: 


It is for the Exerciſe of this Power, 


chat God puts into the hands of thoſe 


who hold the firſt place in the Govern- 
ment, the Sovereign Authority, and the 
ſeveral Rights that are neceſſary for 


maintaining the Order of Society, ac- 
e to the Laws which he hath 
„ > ro 00 
Being Miniſters of his Kingdom. i. of Sol. 
vi. 4. That he may learn to fear the Lord his God, 
to keep all the words of this Law, and theſe Sta- 
tutes, to do them. Deut. xvii, i999. 


It is for the preſerving of this Order, 


that he gives them the Right to make 
the Laws 2, and Regulations; that are 
neceſſary for the Publick Good, accord- 
ing to different times and places: and 
the Power of inflicting Puniſhments; on 
Crimes d er er ee 
r By me Kings reign, and Princes decree Juſtice. 
ee 17, of VG | | 

1 For he beareth not the Sword in vain: for he 
is the Miniſter: of God, a reyenger to execute 
wrath upon him that doth evil. Rom. xiii. 4. 


It is on account of the ſame Order, 
that he gives them the Right to com- 
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municate, and to divide to ſeveral Per- 
ſons the Exerciſe of that Authority, 
which they themſelves are not able to 
exerciſe all alone in its ſeveral Branches: 
and that they have the Power of eſta- 
bliſhing the different ſorts of Magi- 
ſtrates, Judges, and Officers that are ne- 
ceſſary for the Adminiſtration of Juſtice, 
and for all the other Publick Functions r. 


Tbou ſhalt provide out of all the people, able 
men, ſuch as fear God, men of truth, hating cove- 
touſneſs, and place ſuch over them, to be rulers of 

thouſands, and rulers of hundreds, rulers of fifties, 
and rulers of tens. And let them judge the people 
it all ſeaſons And Moſes choſe able men out of 
all Iſrael, and made them heads over the people. 
%%% ͤũ tte 


It is becauſe of the ſame Order. for 
ſupplying the neceſſary Expences of the 
State within, and for defending it from 


without, againſt the Attempts of Stran- 
gers, that Sovereigns have the Right to 


raiſe the neceſſary Taxes, according to 
the Occaſions which may require them. 
Render unto Cæſar the things which are Cz- 
ſar s. Matth. xxii. 21. Tribute to whom tribute 
is due, cuſtom to whom cuſtom, Rom. xiii, 6, 7. 


It is to ſettle and confirm all theſe 
Uſes of the Authority of Temporal 
Powers, that God commands all Men to 
be ſubject to them*. : 


Let every ſoul be ſubject unto the higher pow- 
ers. Rom. xiii. 1. 1 Per. ii. 13. | 

Put them in mind to be ſubject to principalities 
and powers. Tit, iii. 1. % 


VIII. 


Latſtly, we ought to look upon Reli- 8, zetgin, 


gion as the moſt natural Foundation of 
the Order of Society. For it is the 
Spirit of Religion that is the Principle 
of the true Order that ought to be in 
Society. But there is this difference 
between Religion, and all the other 
Foundations of Society, that whereas 
the others are common to all Places, 
the true Religion is only known and re- 
ceived in ſome States: and even in thoſe 
where it is known, the 55 of it doth 
not ſo far prevail as to influence all Per- 
ſons to follow the Rules of it. But yet 
it is certain, that in the Places where 
Profeſſion is made of the true Religion, 
Society is in its moſt Natural State, and 
in the moſt proper for being maintain- 
ed in good Order, by a Concurrence of 
Religion and Civil Policy, and by an 
Union in the Miniſtry of the Spiritual 

and Temporal Powers. PEE 
Since therefore it is the Spirit of Re- 
ligion which is the Principle of the Or- 
der in-which Society ought to be, and 
| 0 l that 


. 1 : © — 8 1 F: 70 — 4 . 2 f 
* nnr rr 
* : 1 5 ; | * 0 ; 1 . va | 
4. UF WELIGT al ICI, & 
* N 4 * s K . 4 4, —_ * 1 0 a ; 2 p< 
Y . KS py 


that id ouglit to be ſubject by the Uni- 
om:of Religion and Civil Policy: Its: 


of importance to enquire how. Religion 


and Policy agret among theniſelves, and 
—— ve daſtinigui ed: far the form- 
ingtof : this Order; and what is the Mi- 
soft the Spiritual and Femiporal 


Powers. And berauſe this Matter as. 


an eſſential part of the Plan of Society, 
and hath a great Affinity with the Civil 
Laws, it ſhalb ba the Subject of the fol- 


a of LS. 4 4 * 3 
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init ee eee 
V - Religion, aud Polity : And of 
e Miniſtry of the Spiritual, aud 
Temporal Powers _ 


The CONTENT S. 
i. Religion. and Policy founded bn the 
Order and Appointment of God. | 
2. The Spirit of en 
3. The Spirit of Policy. _ 


* 1 < 
. 


4. Diftinftion between the Mini of the 
Spiritual Powers, and that of the Tem- 


F. Their Union for | the main/aining 0 f 


Order. 


ers is placed in different hands. 
7. The two Governments depend immedi- 
8. The Authority of the Powers of one 
Order, over thoſe of the other, in their 
roſpective Funtbions. | 
9. Example. | | 
10. Obedience to both the Governments. 
11. Laws of Spiritual Powers which re- 
late to Temporal Things. {= 
12. Laws of Tc 27 5 Powers, concern- 
ing Spiritual Thing. © 
13. Kings are the Protectors and Defend- 
ers of the Laws of the Church. 
14. Agreement between the Spiritual and 
Temporal Furiſdiction. 


Lawgiver, and our King, and that it is 
alſo he who is the Saviour of Mankind =. 
Thus, it is he who in the Spiritual Or- 
der of Religion eſtabliſhes the Miniſtry 


of the Eccleſiaſtical Powers b. Thus, 


it is he who in the Temporal Order of 


Policy makes Kings to reign e, and gives 
to Sovęteigns all the Power and Autho- 
rity which they have. From whence 
it follows, that ſeeing Religion and Po- 
ligy have only tlie ſame common Prin- 
ciple of the Divine Order; they ought. 


to _— together, and to ſupport. one 


anos Az won and in ſuch a manner 
as that, private Perſons may be able to 
— a punctual and faithful Obedience 

othꝭ to the one and the other: And 
that thoſe who are imployed in the Mi- 
ni ſtry both of the one and the other, 


— may exerciſe it according to the Spirit, 


fd the Rules which reconcile them to- 
gether. And it is likewiſe certain, that 
true Religion and good Policy are al- 
ways united together. Ae 


The Lord is our Judge, the Lord is our Law- 
giver, the Lord is our King, he will fave us. Jai. 
xxxiii. 22. | | 
As my Father hath ſent me, even ſo ſend I 
you. John xx. 21. Matth. x. 16. Let a man ſa 


account of us, as of the Miniſters of Chriſt, and 


. 


Stewards of the myſteries of God. 1 Cor. iv. 1. 


By me Kings reign, Prov. viii. 15. 


It is well known, that the Spirit of 2. Le Spi 


Religion is to bring back Men to God, I #9": 


by the Light of the Truths which it 


teaches them, and to draw them out of 
the By- paths of Self-Love, in order to 
unite them in the Exerciſe of the two 
firſt Laws; and that therefore the Eſ- 
ſence of Religion reſpects chiefly the 
inward part of the Mind and Heart of 
Man, the good Diſpoſitions of which 
ought to be the Principle of the Exter- 
nal Order of Society. 
III. | 

But becauſe all Men have not this Spirit 3. | 
of Religion, and that many even carry * 
themſelves ſo as to diſturb the ſaid external 
Order; the Spirit of Policy is to maintain 
the Publick Tranquillity among all Man- 
kind d, and to keep them in this Order, 
whether they have the inward diſpoſiti- 
ons to it or not, by imploying for that 
end even Force, and Pumiſhments, ac- 
cording as there is occaſion: And it is 


for theſe two different Uſes of 33 


and Policy, that God hath eſtabliſhed 
both in the one and the other, Powers 
whoſe Miniſtry he hath proportioned 
to their Spirit, and to their Ends. 


4 That we may lead a quiet and peaceable life. 
111... — — 
IV. 


Thus, ſeeing the End of Religion is 4. Dſinci- 


only to form good N in the, — 
inward part of Man, God gives to the % Sb. 
Powers al Powers, 


and that d Po wels Who cerciſe the Miniltty of it, 
che Tempo- a ſplritual Authority; Which tends only 

ral. 15> repulate” the Mind, and the Heart, 
and 10 inſinuate the Love of * Julkice, 
without the uſe of any Temporal Force 
upon the outward Parte. But the Mi- 
niſtry of the Temporal Powers of the 

Cioll Policy, Which tends only to regu- 
nu le Aare Order, is exerciſed 
with the Force that is neceſſary for re- 
ſtraining thoſe who, not being Lovers 
of Juſtice, commit ſuch Exceſſes as di- 
ſturb the ſaid Order.. 50 in 


1141 


J 
pPreach the word, be inſtant in ſeaſon, out of 
ſeaſon, reprove, rebuke, exbort with all long: ſuf- 
fering and docttine. 2 Lim., iv. 24. 
Net fbr that we have dominion over your faith. 
2 Cor. i. 24. onion iin van, 
t For he beareth not the ſword in vain: for he 
is tlie Miniſter). of God, à revenger to execute 
wrath upon him that doth evil, Rom, xiii. 4. 30 19 


Thus, the Spiritual Powers inſtruct, 
exhort, bind, and looſe the Inward 
Part of Man, and exerciſe the other 
Functions that are proper to this Mi- 
niſtry. And the Temporal Powers com- 
mand, and forbid in what relates to the 
Outward Man; maintain every one in 
his Rights, diſpoſſeſs Uſurpers; chaſtiſe 
the Guilty, and puniſh Crimes, by the 
Uſe of Penalties and Puniſhments, pro- 
portioned to what the Publick Peace 
JJ f 17 DIET G41f315 
M0 Thus, the Spiritual Powers of Reli- 
gion, the Spirit of which demands that 
the moſt wicked ſhould live in order to 
become better, have no other ways for 
puniſhing of Men, but by inflicting 
ſuch Penalties as may be proper to re- 
claim them to the Duties which they 
have violated : And the Temporal Pow- 
ers, whoſe buſineſs it is to preſerve the 
Publick Peace, ordain the Penalties that 
are neceſſary for 0 it, and 
puniſh even with Death, thoſe who di- 
ſturb the Order of the Society in ſuch 
a manner as may deſerve this Puniſh- 
ment. 1 | 


£* 35 
; 1 


„ 

5. Tei- U. But theſe differences between the Spi- 

nion for tie rit of Religion, and the Spirit of Poli- 

maintain- Cy, and between the Miniſtry of Spiri- 

2gof Order. tual Powers, and that of Temporal 
Powers, have nothing in them that 
may be any hindrance to their Union; 
and the ſame Powers Spiritual and Tem- 
poral, which are diſtinguiſhed in their 
Miniſtry, are united in their common 
End of maintaining Order in Society, 
and they mutually aſſiſt one another for 
that purpoſe. For it is a Law of Re- 
ligion, and a Duty incumbent on thoſe 


fliQ; but as an eſſential: 


Miniſtry of them, that the Spirit of Re- _ 


| _—_ 
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who.exetciſe the Miniſtry of it, to' re- 
commend and to enjoin to every one 
Obedience to the Temporal Powers, 
not only out of fear of their Authority, 


and of the Puniſſiments Which they in- 


fa Principle of Conſcience 8, 4 nd Aa 


Love of Order. And it is a Law of 


Temporal Policy, and a Duty of thoſe 
who are imployed in the Miniſtry of it, 
to maintain the Exerciſe of Religion, 
and to employ even the Temporal Au- 
thority and Force againſt thoſe who 
diſturb the Order of it. Thus theſe 
two Powers agree together, and mutu- 

lly ſupport. one another. And even 
when the Spirit of the ſpiritual Mini- 
ſtry ſeems to demand ſomerhing that is 
contrary to the Spirit of the Temporal | 
Policy, as when the Miniſters of the 
„ * Power intercede for the Life 
0 


© I 48% 


ſtry of Religion, which $y cen Prin- 


ſiaſtical Judges condemn only to Works 


of Charity, Faſting, - and other Pe- 


5 Let every ſoul be ſubjet unto the higher 
powers. For there is no power but of God: the 
powers that be, are ordained of God. Whoſoever 
therefore reſiſteth the power, reſiſteth the Ordi- 
nance of God. Rom. xiii. 1, 2. Wherefore ye 
muſt needs be ſubject, not only for wrath, but 
alſo for conſcience fake, Rom, xili. . 1 Per. ii. 13. 
Wiſd. of Sol. vi. 4. L 5 


It is becauſe of theſe Differences be- 6. y the 
tween the Spirit of Religion, and that Minty f 
of Policy, that God hath ſeparated the % 7e 


ers Is 


placed in 


ligion which governs the Inward Man, 47renc 
and which ought to inſinuate it ſelf in- hands. 
to the Hearts of Men by the Love of 


Juſtice, and by a Contempt of Tempo- 

ral Goods, ſhould be inſpired by other 
Miniſters than the Temporal Powers, 

who are armed with the Terror of 
Penalties and Puniſhments for main 
the External Order, and whoſe. 
Miniſtry chiefly relates to the uſe of 
Temporal Goods. And it was ſo eſ- 
ſential to the Order of theſe two Admi- 
niſtrations to have them diſtinct, and to 


have the Spiritual Power ſeparated from 


the Temporal, that altho' they be na- 


turally united in God, yet when he ap- 
peared upon Earth in order to eftablifh 


his 


+ 


his ſpiritual Kingdom, he abſtained 
from the Exerciſe. of his Power over 
- Temporal Things. And all the uſe 


which he made of his Greatneſs and 
Dover, was wholly oppoſite to the 
VBVerandeur and Power which ſuits with a 


Temporal Kingdom. For at the ſame 
time that hemanifeſted the Divine Gran- 


Light of the Truths which he taught, 
by the Glory of the Miracles which he 
wrought \, and by all the remarkable 
Circumſtances of his Coming, which 
he had cauſed to be foretold by his Pro- 
phets, and which were fit to accompa- 
ny the Reign of a Prince of Peacel, 
who came to give unto Men other 
things than thoſe that ſet them at vari- 
ance with one another n; he took not 
any one of the Marks of Temporal 
Power; he exerciſed no Function of it; 
nay, he refuſed to be Judge between 
two Brothers, when one of them in- 


treated him to do it n. And to ſhew 


that the Uſe of the Temporal Power 
was to be ſeparated from his Spiritual 
Kingdom, he left that Power to the 
_ Temporal Princes, and he himſelf paid 
Obedience to chem. Thus in his Birth, 
he made the Circumſtance of the Place 
where he was to be born, to depend on 
his Obedience to a Law of a Heathen 
Prince o. Thus during his Life, be 
taught his Diſciples to render unto 
Princes what is their due; and he him- 


ſelf paid Tribute, altho' none was due 


from him, for the reaſon which he gave 
at the ſame time; When he wrought a 
Miracle that he have wherowirths 
al to pa it P. And at the time of his 
Death, he told him who exerciſed the 


Temporal Power, and who employed 


it do fo unjuſt an uſe, that he couid not 
have had that Power, if it had not 
been given him Mee dq. And he 
pointed out to him likewiſe the Diſtinc· 
tion between his Spiritual Kingdom, 
and the Temporal Power of Princes r. 


I am the Light of the Jan vi. 12. 1 
will alſo give 
Hai. xlix. G. {| 141971 kl. Sky L 
And all the people rejoiced for all the glorious 
things that were, done by him. Lake xiii, 17. 
i The Prince of peace. Iſai. ix. 6. 

n High Prieft of good things to come. Hrs. 
IX. II. | 4 | a 142 
Lale xii. 13. 

Luke ii. 1. 5 

f Matth, xvii. 23. 
e 
Jun Rvitt. 36. 


It is true that on a certain Oocaſion 
he gave a viſible mark of his Dominion 
over Temporals , and of a Dominion 
Vo I. I. e, 


deur of his Spiritual Kingdom by the 


& for à light to the Gentiles. 


F [RET 1610N and Pỹ, e , xxy 


more abſolute. than that which he in- 
truſts to Princes, by working a Miracle, 
which did ſame damage to the Inhabi- 
tants of the Place where he wrought it. 
But that very Miracle, which plainly 
ſhewed his Omnipotent Power over 
Temporal Things, ſerved as a Proof 
that he abſtained from all other uſe of 


that Power, only that he might ſhew 


the Diſtinction between the Spiritual 
Kingdom which he came to eſtabliſh, 
and the Temporal Empire which he left 
unto Princes. 2 


r Math, viii. 28. Mk v. Lule viii. 32. 

Laſtly, we know that when he eſta- 
bliſhed the Miniſters of his Spiritual 
Kingdom, and when he gave them the 
Rules of their Conduct, and marked 
out to them the Bounds of the Power 
which he intruſted to chem; he gave 
them no Power over Temporals. And 
we fee likewiſe, that not ap Ser + es 
them took the leaſt ſhare in the Mini- 
{try of the Temporal Power: That on 
the contrary they ſubmitted themſelves 
to it: And that at the ſame time that 
they exerciſed their Spiritual Miniſtry, 
without any regard to the Authority of 
the Temporal Powers who oppoſed 
them in it, they taught their Diſciples 
Obedience, rr: f | ai it themſelves, to 
thoſe very Powers, in all things belong- 


ing to their Miniſtry. | | 


It follows from all theſe Truths, that 7. The two 
the Spiritual Powers have the Exerciſe Gr” | 
of their Miniſtry in Spiritual Things r: 1 © 
And that they do not intrude themſelves auh p- 
upon Temporals. And likewiſe that n G. 
the Temporal Powers have the Exerciſe 

of their Miniſtry in Temporal Things u, 

and do not encroach upon Spirituals: 

That the two Governments are eſtabliſh- 


edd immediately by the hand of God. 


And take unto thee Aaron thy brother, and his 
ſons with him, from among the children of Iſrael, 
that he may miniſter unto . in the Prieſts office. 
Exod. xxvili. 1. Amariah the chief prieſt is over 
you in all matters of the Lord. 2 Chron. xix. 11, 
For every high prleſt taken from among men, is 
ordained for men in things pertaining to God. 
Heb, v. 1. 5 | 

* And Zebadiah the ſon of Iſhmael, the Ruler 


of the houſe of Judah, fot ill the kings matters. 


2 Chron; xix. 11. | 


: 2 | 


Pe” that thoſe who exerciſe the 8. The Au 


Power in one of them, are ſubject to ih of the 
thoſe, who exerciſe the Power of the o- Powers of 


| 2 0 der 

ther, in all matters depending on it. n — f 
And likewiſe we ſee, that thoſe 9 4 
45 | have Heir reſpec- 
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„, penfi-hife been animated by che Spirit of 
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9. Example. "oper Ciel] God hats Gott of 
Nathan for the Spiritual Miniſtry of the 
Correction of David, the Temporal 
Power of this King did not withhold 
the Prophet from ſpeaking to him with 
a force ſuitable to the Authority of the 
Miniftry which he exerciſed; and that 
Prince received likewiſe the Correction 
with humility *:' But on the contrary, 
when the ſame Prophet had a mind to 
know'the intention of that Prince con- 
cerning the choice of his Succeſſor, 
and whether he meant that it ſhould be 
either Solomon, or Adonijah, he ap- 
proached' him with the greateſt Hu- 
mility and Reſpect, beſeeching him to 
let him know which of the two he 
would be pleaſed t to make choice of to 
N after m e V9 
| 4 Fe xi. 3 6 

She 1 LN i. 2 3. = 


3 I 0 be caly to bring aches Ex- 


ence to bothamples of the like * nature, to ſhew how 


che Govern-1t” is neceſſary to diſtinguiſh the Autho- 
ments. rity of the Spiritual Powers, from that 
of the Temporal Powers, and in what 
manner thoſe Perſons have exerciſed their 
Authority Who have zoverned them- 
ſelves EE, to the juſt Rules, by 
confining, thei ves to their own. pro- 
per Miniſtry, "without meddlin in 
5 The other. But it ſufficeth for the. De- 
ſign ropoſed, to Jt 1 this gene- 
oo 1 dea of the overnments of 
Religion, and of C 12 Policy; that we 
may diſcern. therein the Spirit and Uſe 
boch of the one and the other; that 
we may ſee in it che Principles which 
reconcile them, and which diſtingui iſh 
them; and that ye ma 15 able to judge 
by all theſe Views, 
which they concur to ſupport the Order 
of N % a 


I 


* 


the manner in 


Matters of Faith, and of Church- 
Diteipline. But what is in the Canon 
Law relating to Temporal Matters, 
cannot prove that the Eccleſiaſtical 
Powers regulate Temporal Concerns. 
It appears on the contrary, that at the 
beginning of the Canon Law, where 
diſtinction is made between the Divine 
Laws and Human Laws, it is ſaid, 
that the Human Laws are the Laws of 
Princes: That it is by theſe Laws that 


| on. God, have governed themſelves Aol 120 125 11. 
q ing to theſe very Rules, and have ob- And 0 we likewiſe fs Lav enat- ne 
; ſeryed the Submiſſion that is due to each ed by Temporal Powers in Matters Tempora! 
4 of the Powers of theſe two Orders. purely Spiritual: Such as ſome Conſti- 999% * 
Ni 9 eme 7:71 ftutions of the firſt Chriſtian Emperors, e ** 
Ii 10897 K 1 R. Wen _ Ordinances of our Princes touch- Things. 


the Rights to every thing which Man 


can poſſeſs are regulated. And that e- 
ven the Goods of the Church are pre- 


ſerved to it only by the Authority of 


theſe Laws; becauſe it is to Princes that 
God hath given * Miniſtry of the 
Government in Temporal Things 2. 
Since therefore there can be 4 —4 in 

the Canon Law which overturns this 
Rule, it follows that the Rules which 
we ſee in it concerni 2 75 poral Mat- 
ters, are capable of being reconciled 
with this Principle which it is no hard 
matter to do, it we make reflexion on 
the Uſe which the Rules relating to 
Temporal Affairs have in the Canon 
Law. For we ſhall find that, for Ex- 
ample, the Rules concerning the Order 
in Judicial Proceedings relate to the Ec- 
cleſiaſtical Juriſdiction: That thoſe a- 
bout Crimes, eſtabliſh there the Cano- 


nical Puniſhments; / that is to ſay, the 


Puniſhments which the Church enjoins 
for the Penance of Criminals: That 
the Rules which relate to Contracts, 
Teſtaments, Preſcriptions, and to other 
Matters of the like nature, relate to 
them only in reference to Spirituals; as 
becauſe of the Prohibition of certain 


Commerces to Eccleſiaſticks, becauſe of 


the Religion of an Oath, and becauſe 
of the Uſe of Covyenants for Churches, 
and particular Church-men, and becauſe 
of other Views of the like nature: That 


ö wy 2557 ſome of theſe Rules are only Anſwers of 
I 145 XI. the Popes to Conſultations: And laſtly, that 
. 11 yy It may per aps here occur to the whatever Rules there are there which re- 
. $piricual Reader's thought, that the Spiritual late purely to Temporal Things among 
. er |, Fowers have made. Rules concerning Lay-men, ought to be conſidered only 
TY e, Temporal Matters; ſuch as are in the as Rules binding the Subjects of the 
11 Things. Canon Law, thoſe relating to Contracts, Territories of the See of Rome, in 
1 a Teſtaments, Preſcriptions, ' Crimes, the which the Popes are Temporal Princes: 
| Order of Judicial Proceedings, the And without the faid Territories, th 

Rules of Law, and other Matter of have no other Authority, than what is 
the like nature. | given them by the Princes who receive 
: 4 dein 
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the ule of them among cheir Subjects. 
Concerning which it fflay be obſerved, 
that theſe ſorts of Conſtitutions in the 
Canon Law concerning Temporal Mat- 
ters, ſhew plainly enough that they are 
naturally derived from the Temporal 
Authority, ſeeing the greatelt' part of 
them, haye been taken out of the Roman 
Law, Atho' it be true that ſome of them 
are'cotitrary to it. But it is not neceſ- 
ſary that we ſhould treat of that mat- 
„„ 7 in 


Quo jure:defendit villas Eccleſiz? divino, an 
humano? divinum jus in ſcripturis divinis habe- 
mus: humanum in Bas Regum. Unde quiſ- 

que poſſidet quod poſſidet? nonne jure hutnano ? 
Diſtinet. 8. can 2. Jura àutem humana, jura Im- 
peratorum ſunt: quare * na ipſu jura humana per 
Imperatores & Rectores ſæculi Deus diſtribuit hu- 
mano generi. Lid. . Fe, 


© As to the Regilitions, Which Tem- 
poral Princes may have made touching 
Spiritual Matters; rhey have \not ex- 
tended their Authority to the Spiritual 
Miniſtry that is referved to the Ecele- 
ſiaſtical Powers, but they have only im- 
ployed their Temporal Authority, to 
put the Laws of the Church in Execu- 
tion, in the External Order of the Go- 
vernment of the Church. And even 
thoſe very Ordinances Which bout Kings 
thetmſelves call Political Laws, tend on- 


ly to maintain the External Policy of 


che Church, and to reſtrain thoſe who 


diſturb it by tranlgreſſing the Eccleſi- 


aſtical Laws. | 
Charles IX. Jan. 17. 1761. 
1 And likewiſe it appears from the Or- 
3. Rings | | | i 
are the Pro-dinances themſelves, that the Princes 


tedtors and ordain nothing in them, but what pro- 


1 . rly belongs to their Temporal Power, 
ie church, and call themſelves therein the Protec- 

tors, Guardians, and Defenders of the 
daith, and Executors of what the Church 


teaches and ordains b. 
v Frantic I. in July, 1543. 
5 5227 ADV; - | 

ment be. TClation to ſome Matters, where it would 

rween the ſeem as if the” Spiritual and Temporal 

22 Juriſdiction encroached one upon the o- 

= Fur, ther; As for Example, when the Tem- 

dim, poral Juriſdiction rakes Cognizance of 
the Right of Poſſeſſion in Benefices : 
And when the Eccleſiaſtical Juriſdicti- 
on Judges of Temporal Concerns be- 
tween Eccleſiaſtical Perſons. But as to 


what concerns the Poſſeſſion of Bene- 
fices, it is a Matter purely of Temporal 
Vor. I. 


cover the Foundations of man 


- 
, 
x 
* 


Juriſdickton, which alone has the Right 
of joining Force to Authority, for pre- 
venting Acts of Violence, and for re- 
8 And as to the Right 
which, Eccleſiaſtical. Perſons haye to 
judge of Temporal Matters in Cauſes 
crwween Ferlellalticks, it i a Phivitege 
which Princes have granted to the Spi- 
ritual Juriſdiction, in favour 'of the 
TR: e 
We have endeavoured by what has 


been faid in this and tlie preceding Chap- 


ters, to give a General Idea of the Plan 
of the Society of Mankind upon the 
N atural Foundations of the Order which 
God harh eſtabliſhed in it: And to ſhew 
that the firſt Principles of that Order 
are the two primary Laws: That the 
Engagements which link Men together 
in Society are Conſequences, of theſe 
two primary Laws; and that the. 

are likewiſe the Sources of all Duties, 
and the Foundations of the different 
Kinds of Laws: and we have begun 
to deſcend from thole General Princi- 


XVII 


ples, to the Principles which are pe- 


culiar to the Civil Laws. It remains at 

reſent, before we proceed to enquire 
intd the detail of theſe Laws, and of 
the matters of which they treat, that 
we examine more minutely the Nature 


and Spirit of Laws in general, and the 


Characters which diſtinguiſh their dif- 
ferent Kinds; that we may thereby diſ- 

Rilles 
that are eſſential to the Knowledge and 
right Ule of the Civil Laws: and this 
ſhall be the Subject Matter of the two 
following Chapters. 5 


& < * * 


T 
Of the Nature and Spirit of Latus, 
and their different Kinds. 
The CONTENTS. 
1. Two forts of Laws; Laws Immutable, 
and Arbitrary Laws. The Nature of 
theſe Laws. : 5 
Example of Immutable Laws. 
Example of Arbitrary Laws. 
Origine of the Immutable Laws. 
Origine of the Arbitrary Laws. 
The firſt Canſe of Arbitrary. Laws, the 
difficulties which ariſe from the Immu- 
table Laws. | 
7. Firſt Example. 
8. Another Example. 
9. A third Example. 


10. Fourth Example. 
d 2 41. The 
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117 7 he Immutable Laws implied i in theſe 
"ſorts of Arbitrary Laus. 
1 2. Second Cauſe 55 Arbitrary, Hat ' 

Matters of which the Uſe has been in- 

" vented.” 

15 The Natural Matters have UT KA 

Laws, and the e Mf, 2 

Natural Laus. 5 88 
2 Examples. W 

Feu rd 2 Tae in Nate 

N 7 
16. Many Arbitrary / Laws in Arbitrary 

Mattern. 

17. Two ſorts of Arbitrary Laws; thoſe 
' evhich are Conſequences of the Natural 
Laus; thoſe which regulate Matters 
that are invented. 

I 18. Four ſorts of Books which contain the 
Arbitrary Laws obſerved in this Ring- 
dom: The Roman Law, the Canon 
Law, the Ordinances, the Cuſtoms. - 
19. The particular Rules of the Law + 
' Nature, are no where collected but i in 
the Body of the Roman Law. 
20. The Ful ice and © Authority of all 
Laws: The Difference between that of 
Natural Laws, and that of ae 


Laws. 


Na 


G. XI. | 


| Policy, have their 8 Fer ent Ends in ta 


7 8 75 in the biber. 
erence. between the , Arbitrary 
2 of Religion, and the. Fahrern 
of. Human Policy. _ MIR 
k 72 Temporal Policy. "Fang 
The Law of Nations... 


40. The Publick Law. ENT ons 


155 Private. Law, or that which regu- 
lates the Mair, Won a Per- 
_ ſons, - 4 b e 


42. The Croll Law. 


43. Divers ways of TY the Laws 
which compoſe the Civil Law. 


44- Diviſion of Laws in the Roman 


Law. 


47. Divers ways of dividing the Laws, 


under divers Views. 


46. Written Law, Cuſtoms. - 


47. Two ſorts of Principles; one, of thoſe 
which may be reduced into Rules, and 
. the other of thoſe which cannot be fixed 
into Rules. 
48. Remark on theſe tO Pn of Princi- 
_ ples: Tranſi tion to the e cher 
Fe er. 


* 
Rog? y 
. 8 of 
* 1 + - 
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L L the different Ideas BE it is 1. Two ſores 
poſſible to conceive of the ſeve- of Law: ; | 1 

ral ſorts of Laws that are expreſſed by — 4A 
the Names of Divine and Human Laws, 2 BP 
Natural and Poſitive, Spiritual and Tem- ran Laws. 
poral, Law of Nations, Civil Laws, The Nature 


21. Remarks on the Dillin jou of Inmu- 
table Laus, which admit neither of 
| | Diſpenſation, nor Exception, and of 
#hoſe which do admit of them, _ 
55 7 Foundation of Exceptions and 
nſations, and their Nature. 


2 b e importance of diſtinguiſhing the 
Characters, and the Spirit of the Laws. 

24. Example of the conſequence of diſtin- 
guiſhing between Immutable Laws, and 
Arbitrary Laws. 

25. The danger of violating a Natural 
Law, under pretext of ak cakes it to 
an Arbitrary Law. 

26. Example. 

27. Diſcernment of the Sir it of the Laws 

neceſſary for deciding Queſtions. 
The Neceſſity of ſtudying the Laws of 
ds: * The Cauſes of this Neceſſity. 

29. Two ſorts of Natural Rules: Ex- 
amples both of one. and the other ſort. 

o. Natural Laws which ſeem ſometimes 
1 if they were aboliſhed. 

1. Different Effects of ſome Natural 
1 | 

32. Laws Divine and Human, Natural 
and Poſitive. | 

. Remark on the words, Divine Laws. 

34 Diſtinction of Laws of Religion, and 
of Laws of Policy. 

357. Religion and Policy have Laws in 
common, and each of them hath its pro- 
per Laws : Examples of zheſe three 
ſorts. | 

36. The Laws common to Religion and 


and by all the other Names that can be mw 
£7 them, may 


be reduced to two 
inds, which comprehend all Laws of 
what nature ſoever; One is, of the 
Laws which are Immutable ; ; and the 
other, of the Laws that are Arbitrary. 
For there is not any one Law but what 
has one or other of theſe Characters; 
which it is of moment to conſider, not 
only for apprehending aright this firſt | 
general Diſtindtion of Laws into theſe 
two Kinds, which ought to precede the 
other ways of diſtinguiſhing them; but 
becaule it is theſe two Characters which 
are the moſt eſſential part in the Na- 
ture of all Laws: And therefore the 
Knowledge of them is neceſſary, and of 
great uſe in the Study of the Civil Law. 

The Immutable . are ſo called, 
becauſe they are Natural, and ſo juſt at 
all times, and in all places, that no Au- 
thority can either change, or aboliſh 
them: And the Arbitrary Laws are 
thoſe which a Lawful Authority may 
enact, change, and aboliſh, as there is 
occaſion. 

Theſe Immutable, or Natural 8 
are all of them ſuch as are neceſſary Con- 
ſequences of the two Fundamental Laws, 

i 1 and 
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ide Nature aud Shirit 


and which are ſo eſſential to the En- 
gagements which form the Order of So- 
5704 that it is impoſſible to alter them, 
without deſtroying the Foundations of 
the ſaid Order: And the Arbitrary Laws 
are thoſe which may be differently eſta- 
bliſhed, changed, and even quite abo- 
liſhed, without violating the Spirit and 
Intent of the Fundamental Laws, and 
without deſtroying the Principles of the 
Order of Society. i; N 


2. Exam. Thus, ſeeing it is a conſequence of 
= of Im-the firſt Fundamental Law, that we 


utable 


Laws, Ought to obey the Higher Powers, be- 


cauſe it is God that hath eftabliſhed 
them; and becauſe it is a conſequence 
of the ſecond Fundamental Law, that 


we ought to do Harm to no Man, and 


that we ought to render to every one 
his Due; and becauſe all theſe Laws 
are eſſential to the Order of Society 
they are for this reaſon Immutable Laws. 
And it is the fame thing with reſpect to 
all the particular Rules, which are eſ- 
ſential to this Order, and- to the En- 
agements which follow from the firſt 
Few Thus, it is a Rule eſſential to 
the Engagement of a Tutor, that he 
being in the place of a Father to the 
Orphan who is committed to his charge, 
he ought to be careful in looking after 
the Perſon. and the Eſtate of the ſaid Or- 
phan; and it is likewiſe an Immutable 
Law, that the Tutor ought to take this 
care. Thus, it is a Rule eſſential to the 
Engagement of the Perſon who borrows 
ſomething belonging to another, that 
he ought to preſerve it; and it is alſo 
an Immutable Law, that he ought to 
be anſwerable for the Faults which he 
commits contrary to this Duty. 


III. 


3. Example, But the Laws concerning Matters 
of 4rbitra- which are left indifferent by the two 
Tann primary Laws, and the Engagements 
which are conſequences of them, are 
Arbitrary Laws. Thus, ſeeing it is in- 
different with reſpect to the two Pri- 
mary Laws, and the Order of Engage- 
ments, whether there be five, ſix, or 
ſeven Witneſſes to a Teſtament : whe- 
ther Preſcription be acquired in twenty, 
thirty, or forty years: whether Mone 
be of a higher or a leſſer Value: Theſe 
are only Arbitrary Laws, which regu- 
late theſe ſorts of things, and they regu- 
late them differently according to the 
Times and Places. | 


3 
: Origme It appears from this firſt Idea of the 
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Laws, of whic 


Laws, &c. XXIX 


derive ie from the two prime *.. 
they are only an Ex- 
tenſion: and that, for Example, the 
Natural Rules of Equity which have 
been obſerved, and the others of the 
like nature, are nothing elſe but what 
the Spirit of the ſecond Law demands 
in every Engagement, and what it points 
out to be eſſential and neceſſary to it. 

As for the Arbitrary Laws, we may 5. Origine 
remark two different Cauſes which have of Ae Arbi- 
rendred the uſe of them neceſſary in So- Lans 
ciety, and which have been the Sources 
of that infinite multitude of. Arbitrary 
Laws which we ſee in the World. 


The firſt of theſe two Cauſes is the 6. Ie ff 


neceſlity of regulating certain Difficul- Cauſe of 
ties which ariſe in the Application 1 
| (--d | Laws, the 
the Immutable Laws, when the faid 7;.,,;., 
Difficulties are ſuch as that they cannot wh arje 
be provided againſt but by Laws, and -m tr 
when the Immutable Laws do not re- 1 
gulate them. We ſhall be able to judge 


of this ſort of Difficulties by ſome Ex- 
amples. RS | 
5 * 1. 


Thus, for a firſt Example of the Ne- 5. ft Ex · 
ceſſity of arbitrary Laws; it is a Natu- ample. 
ral and Immutable Law, that Fathers 
ought to leave their Eſtates to their 
Children after their Death: and it is al- 
ſo another Law which is commonly pla- 
ced in the number of the Natural Laws, 
that one may diſpoſe of his Goods by a 
Teſtament. If we give to the firſt of 
theſe two Laws an Extent without any 
Bounds; a Father may diſpoſe of no- 
rhing by Teſtament: and it we extend 
the ſecond Law to an indefinite Liberty 
of diſpoſing of all by Will, as did the 
antient Roman Law; a Father may ex- 
clude his Children from having any 
Share in his Inheritance; and may give 
all his Goods to Strangers. 

We ſee by thele Conſequences, which 
are ſo oppoſite ro one another, and 
which would follow from theſe two 
Laws taken in an indefinite Extent, that 
it is neceſſary to ſet ſome bounds both 
to the one and the other, which 
may reconcile them together, And if 
all Men did govern themſelves by Pru- 
dence, and by the Spirit of the firit 
Laws, every one would be a juſt Inter- 
preter of what the Law, by which 
Children ſucceed to their Parents, de- 
mands of him in particular, and like- 
wiſe of what he is obliged to by vertue 

| of 


Nature of Immutable Laws, that tliey mutable 
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of that Law 'which allows cyery one 
to diſpoſe of his Effekts hy Teftanient. 


For he might proportion the Diſpoſi- the lard Eſtate, and tu! 0 
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tions of his Teſtament to the Oonditio 
of his Eſtate, and of his Family, and te 
the Duties which he may owe to bis 
Children, and to other Perſons, accord- 
ing as he may be under Obligations ei- 
ther to make ſome grateful Requital, or 
to do ſome Ac of F iberality.. But be- 
cauſe all Perſons do not govern them- 
ſelves according to the, Spirit of the 
firſt Laws, nor according to Prudence, 
and that ſome Perſ6ns abhuſing the Li- 


- 


o 


berty of diſpoſing of their Goods b: 


8. Another Thus, for another Example, it is a Na- 


Example. 


might reſtrain the liberty of diſpoſing 


Will, or being even ignorant of the 
State of their Goods, and of their Af: 
fairs, violate the Duty which they owe 
to their Children; {ecing it is not juſt 
to leave an indefinite Liberty to thoſe 
who way abuſe it, and that it is not 


poſſible to make a 0 J Rule for 
bre Ge it was neceſſary for recon- 
ciling theſe two Laws, and for 1155 ing 


them into Rules common to all Men, 
to make an Atbittaty Law, Which 
© r ; ＋ | 
by Will to the prejudice. of Children, 
and which. might / preſerve to them a 


certain Portion of the Goods of their 
Parents, which it ſhould not be in the 

power of their Parents to deprive them 
of: and it is this Portion, fixed by an 


Arbitrary Law, which is termed the 
Legitime, or Filial Portion. 


VIII., | 
tural and Immutable Law, that he who 
is the Owner of a Thing, ſhould always 
continue to have the Property of it, until 
he has diveſted himſelf of it voluntarily, 
or that he be diveſted of it by ſome juſt 
and legal way: and it is likewiſe ano- 
ther Natural and Immutable Law, that 


Poſſeſſors ought not always to be in 


danger of being moleſted in their Poſ- 
ſeſſion for ever; and that he who has 
been in Poſſeſſion of a thing for a long 
time, ſhould be looked upon as the 
Owner of it; becauſe Men are natural- 
ly careful not to abandon to others 
what bclongs to them, and becaufe we 
ought: not to preſume without Proof, 
that a Poſſeſſor is an Uſurper. 8 

If we extend too far the firſt of theſe 
two Laws, which declares that the 
Owner of a Thing cannot be deprived 
of it but by juſt Titles and Conveyan- 
ances; it will follow, that whoſoever 
can ſhew that either he himſelf, or they 
from whom he derives his Right, have 
been Owners of an Eſtate, altho' they 


tb. 
1 


— TX 


Ir is evident, that the Contraritty to 


which theſe two Laws might lead tis 


they who are not in Poſſeſſion; and 
who ſhould notwithſtanding claim the 
Right of Propei ty, ſhould be bound to 


aſſert and prove their Right within a 


certain time: and that after that time 
the Poſſeſſors, who had not been mo- 
leſted in their Polen d by 
maintained in ir. And this is what has 


been done by the Arbitrary Laws, 
which ſettle the Times of Preſcriptions. 


IX. | a, 


Thus, for a third Example, it is 49. 4 chid 
Natural and Immutable Law, that Per- Example. 


ſons who have not as yet attained to a 
firm and ſteddy uſe of their Reaſon, 
for want of Age, Inſtruction, and Ex- 


3 


perience, ſhould not have the Manage- 
Per 5 age 


ment of their Eſtates and Affairs: ane 
that they may have it after they ſhall 
have acquired Reaſon and Experience 
enough. But ſeeing Nature doth not 
produce in all Men, at the fame Age 
that ripeneſs of Reaſon which is neeeſ- 
ſary for the Management of Affairs, and 
that it comes ſooner in ſome, and later 
in others; in order to apply this Law 
to Uſe, it has been found neceſſary to 
make an Arbitrary Law, for ſettling a 
Rule that might be common to all Men, 
Thus, the Civil Laws of ſome Countries 
have left it to the Fathers, to regulate 
to what Age their Children hoc re- 
main under the Conduct of a Tutor *: 
and in other Countries they have fixed a 
certain Period of Age, under which 

rſons were to be in that State which 
is called Minority, and above which 
they were to be reputed Majors. 


* Is under. Tutors and Governors until the tim 
appointed of the Father. Gal. iv. 2. £ 


4 X. Thus 


ſhould be 
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plied in 


10. Foweh Thus, for a laſt Example, it is a Na- 
Kraml. tural Law, that he 4 buys ſhould 
not. take advantage of the Neceflity of 


the perſon who ſells, and that he ſhould 


not buy at too low a Price>. But be- 
cauſe it would be a thing of troubleſome 
conſequence in 'Trade, to annul all the 
Sales where a Thing is ſold under its 
true Value; it has been regulated by 
an Arbitrary Law, that Sales ſhould not 
be diſſolved on the account of the low- 
neſs of the Price, except in the caſe 
where Lands and Tenements are ſold for 
leſs than -the half of the juſt Value. 
And the Laws connive, for the Pub- 
lick Good, at the Injuſtice of Buyers, 
where the Damage done is leſs than the 
half of the Value, unleſs there be other 
particular circumſtances in the Sale 
which may make it neceſſary to reſcind 
It. | | 

o And if thou ſell ought unto thy neighbour, or 


buyeſt ought of thy neighbour's hand, ye ſhall not 
oppreſs one another. Lev, xxv. 14. 


XI. | 
11. Te We muſt obſerve in all theſe Exam- 
2 les, and others of the like kind of Ar- 

% bitrary Laws, which are Conſequences 
theſe ſorts Of the Immutable Laws, that every one 


_ of 4viirra-of theſe Arbitrary Laws hath two Cha- 
Lam. rafters, which it is of importance to diſ- 


cern, and to. diftingniſh in them, and 

which make as it were two Laws in 

one. For in theſe, Laws, there is one 

part of what they ordain which is 

of the Law of Nature, and there is a- 

nother part of them which is Arbitrary. 

Thus, the Law which regulates. the Fi- 

1ial Portion of Children includes two 
Diſpoſitions; one which enacts, that 
Children ſhould have a Share in the In- 
heritance of their Fathers, and this is 

an Immutable Law : and the other, 
which regulates this Portion to a'Third, 
or a Moiety, or more, or leſs; and this 
„ is an Arbitrary Rule. For it might have 
been either two Thirds, or e eee 
if the Lawgiver had thought fit to ſet- 

| 1 BL. 


12. Second The ſecond. Cauſe of the Arbitrary 
i * Laws, was the Invention of certain 


In, Ulages, which were thought to be uſe- 
Matters of ful in Society. Thus, for Example, 
which the Fiefs have been invented, Quit-Rents, 
7% Annuities, the Right of Redemption, 

FSGubſtitutions, and other Uſages of the 
like Nature, the Eſtablihment of which 
was Arbitrary. And theſe Matters, 


which are the Invention of Man, and 


vente d. 


Of the Nature and Spirit of Laws, &c. 


XXXI 


which may be termed. for that reaſon 
Arbitrary Matters, are regulated by a 

vaſt number of Laws of the ſame na- 

ture. 

Thus, we ſee in Society the Uſe of 
two forts of Matters. For there are 
ſome which are ſo Natural, and fo Eſ- 

ſential to our moſt common Wants, 

that they have been always in uſe, in all 

Places, ſuch as Exchange, Letting and 

Hiring, a Depoſitum, the Contract of 
Loan, and many other Covenants; Guar- 

dianſhips, Succeſſions, and many other 

Matters: and there is alſo the Uſe of 


Matters that are invented. But it is to 


be obſerved, that even thoſe Matters, 
of which Men have invented the Uſe, 
have always their Foundation in ſome 
Principle of the Order of Society. 
Thus, for Example, Fiefs have their 
Foundation, not only in the General 
Liberty of making all forts of Cove- 
nants, but alſo in the Advantage which 
redounds to the Publick, by engaging 


in the Service of the Prince, in the 


time of War, thoſe to whom Capital 


Fees and Meſne Fees have been given, 


and their Succeſſors. - 
Thus, -Subſtitutions, or Entails, are 


founded upon the General Liberty 


which every one has to diſpoſe of his 
Eſtate, on the view of preſerving the 
Eſtate in Families, the Conveniency of 
taking away from certain Heirs, Exe- 
cutors, or Legataries, the Liberty of 
diſpoſing by Will, of which they might 
make a bad uſe, and other Motives of 


the like nature. 
Tits bn XIII. 
It is to be obſerved likewiſe on the 13. The 
ſubject of theſe matters which have Natwal 
been invented by Men, that although it 4, as 
would ſeem, that they ought to be re- -a,y Laws, 
gulated wholly by Arbitrary Laws, yet and the In- 
nevertheleſs they have many Immutable /e 
Laws relating to them: in the ſame g 
manner as we ſee that the other Mat- Laws. 
ters, which may be called Natural, are 
not only regulated by Natural and Im- 
mutable Laws, but that they have alſo 


PR 


Arbitrary Laws. 
Thus, it is an Immutable Law in the 14. Exam- 
Matter of Fees, that we ought to ob-. 
ſerve in them the Conditions regulated 


by the Title which contains the Grant 
of the Fee. Thus, in the Natural Mat- 
ter of Tutorſhips, it is an Arbitrary 
Law that hath, fixed the Number of 


Children which exempts from that Of- 


fice. So that it appears by theſe Exam- 


ples, 
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e Fu. ſorts, according 


xxxii 4 TREATISE of Lans. 


ples, and by others which have been al- 
ready taken notice of, that in all Mat- 


ters, both Natural and others, there is 
a Mixture of Immutable Laws, and of 


Atbitrary Laws: 
15. Few But with this difference, that in the 
Arbicrary Natural Matters there are tew Arbitrary 
Am = Laws, and that the 8 part of the 
2 Laws relating to ſuch Matters are Im- 
mutable: and that on the contrary, 
there is an infinite Number of Arbit 
Laws in thoſe Matters which have been 
i : fore! 4 | 
FW 
16. Many Thus, we ſee in the Roman Law, that 
Arbitrary as the greateſt part of the Matters con- 


— tained in it which are of uſe now a- days, 


Matters, are Natural Matters, fo the Rules con 


cerning them are almoſt all of them Na- 
tural Laws: and that on the contrary, 
the greateſt of the Matters of our 
Cuſtoms, bein 
greateſt part of their Rules are Arbitra- 
ry alſo, and different in divers Places: 
and we fee likewiſe in the Arbitrary 
Matters which are regulated by the Or- 
dinances, that almoſt all their Rules are 
alſo Arbitrary. 2 MT 1h 56 175 
F 


Arbitrary Laws are therefore of two 
ran to the two Cauſes 
Law, theſe Which: have given riſe to them. The 
which are firſt is, of thoſe Arbitrary Laws which 
Conſequen- have been Conſequences of the Natural 
ces of the Laws; ſuch as thoſe which regulate the 


17. Two 


Lon, 1, Filial Portion of Children, the Age of 
_ whichregu- Majority, and other Matters of the like 


late Mat- nature. And the ſecond is, of thoſe 
zers that Laws that have been invented for the 
„ Regulation of Arbitrary Matters; ſuch 
2s dhe Laws which ſettle the Degrees of 
Subſtitutiom, and the Rights of Relief 
in Fees, and other the like matters. 


i ee ju 
18. 0 All the Arbitrary Laws of theſe two 


ſorts of Kinds are contained in four ſorts of 
_ Books which Books, which are made uſe of in 
_ contain the France; and that is, the Books of the 


Arbit : 
Lan ab, RomanLaw, the Canon Law, the Ordi- 


ſerved in nances, and the Cuſtoms. From whence 


this King- we may diſtinguiſh under another View, 
Koma“ Four kinds of Arbitrary Laws that are in 
Law, the Uſe in this Kingdom. ek 

Canon Law, The firſt comprehends ſome Arbitra- 
the Ord ry Laws of the Body of the Roman 


Galen. Law which have been received in this 
* Kingdom, and which derive their Au- 


thority with us from the uſe which we 
give them: ſuch as, for inſtance, that 
aw which has been already taken no- 


us. Such are many Rules 1 N to 
E 


2 Matters, che 


tice of, touching the Reſciſſion of Sales 
on account of Loſs ſuſtained by the Sale 
in more than the half of the real Value; 
the Laws which regulate the Fortnali- 
ties of Wills and Teſtaments, the Time 


of Preferiptions, and the other Laws of 


that kind which are received either 
throughout the whole Kingdom, or on- 
ly in ſome Provinces. N 8 

The ſecond fort is, that of the Arbi- 
trary Laws which are raken out of the 
Canon Law, and received in uſe with 


Church Benefices, and other Ecclefia- 
ſtical Matters: and ſome of them even 
in Matters of the Civil La. 
The third is, of the Arbitrary Laws 
which are eſtabliſhed by the Ordinan- 
ces of our Kings. Such as thoſe which 
regulate the Rights of the Prince's De- 
meſnes, the Puniſhments of Crimes, the 
Order of Judicial Proceedings, and ma- 
ny other Matters of ſeveral . 9 
The fourth ſort of Arbitrary Laws, 
conſiſts of thoſe which we call Cuſtoms, 
ſuch as we ſee in moſt of the Provinces, 
and which regulate ſeveral Matters ; 
ſuch as Fiefs, the Community of Goods 
between Huſband and Wife, Dowers, 
the Filial Portions of Children, the 
Right of Redemption by one of the 
Family, the Right of Redemption of 
Fiefs, and many others. And all theſe 
Cuſtotns 'are fo many arbitrary Laws, 
which, in relation to the ſame matters, 
are different in divers Places. And be- 
cauſe theſe Cuſtoms were a kind of 
Laws, which not being written, were 
referved only by Oſe; and that this 
ſe was often uncertain, our Kings have 
cauſed to be collected together, and re- 
duced into Writing, in each Province 
and in each Place, the Caſtoms whict 
were there received; and have given 
chem the Sanction of Laws and Ruks. | 


We have then in Frunc, as there is 19, 27. 
in all other Countries, the uſe of Natu- particulaa 


ral Laws, and of Arbitraty Laws. But Nes of che 
with this difference between theſe two Lr N 


ture are 


ſorts of Laws, that all the Arbi 8 


Laws which we have, being contained colleted 
in the Ordinances, and in 'rhe Cuſtoms, dr in n 


and in ſuch Arbitrary Laws taken out of —— 4 by 


the Body of the an Law, and of Law": 

the Canon Law, as we obſerve as Cu. 
' toms; all thefe Laws have a certain and 
fixed Authority. Bur as for the Laws 
of Nature, ſeting we have no where 
the Detail of them except in the Books 
of the Roman Law, and that they are 
placed there not in the beft Order, and 
I mixe 


1 
8 


— * oe 23% 3 0 Gabby 16% 4354-22 S ia 
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1 
Fuftice and tinction of Natural Laws and Fang 


Lam,, and 


bitrary 


their Authority is ſo weakened by this 


that which is certainly Juſt and Natu- 
ral, from that which Reaſon and our 
Practice do not admit of. Concerning 
which Matter, the Reader may obſerve 


face to this Book. # 


It is eaſy to perceive from this Diſ- 


tho. 


ANT I d fi he Remarks. whi 
s, and from the Remarks whict 
te ae have been made on theſe two kinds of 


rence be. Laws, what are the different Characters 
ziveen that of their Juſtice and of their Authority. 
of Natural And ſeeing it is the Juſtice, and the 
that of Av. Authority of Laws, which gives them 
of Ar y OT 4 8 

the Force which they ought to have 
upon our Reaſon; it is of moment to 
conſider, and to diſtinguiſh what is the 
Juſtice and Authority of Natural Laws, 
and what is the Juſtice and Authority of 
Arbitrary Laws. Fn io 

The Univerſal Juſtice of all Laws, 


Laws. 


conſiſts in the relation which they have 


to the Order of Society, of which they 
are the Rules. But there is this diffe- 
rence between the Juſtice of the Laws 
of Nature, and the Juſtice of Arbitrary, 
Laws, that the Laws of Nature being 
eſſential to the two Primary Laws, an 

to the Engagements which are Conſe- 
quences of them, they are eſſentially 
Jaſt: and that their fulice is always 
the ſame, at all times, and in all places. 


But the Arbitrary Laws being indiffe- 


rent to theſe Foundations of the Order 
of Society, ſo that there is not any one 
of them which may not be altered, or 
aboliſhed, without overturning the ſaid 


Foundations; the Juſtice of theſe Laws 
conſiſts in the particular Advantage that 


is found by enacting them, accordin 
as the Times and 5 < 
„„ 1 
The Univerſal Authority of all Laws 
conſiſts in the Divine Appointment, 
which commands all Men to obey them. 
But as there is a difference between the 
Juſtice of Natural Laws, and the Juſ- 
tice of Arbitrary Laws; ſo likewiſe 
their Authority is diſtinguiſhed in a 
manner ſuited to the difference of their 
Juſtice. by 
The Laws of Nature being Juſtice 
it ſelf, they have a Natural 8 
over our Reaſon. For it is given us for 
no other end but that we may diſcern 
J 175 mal Truth, and may ſubmit to 
"7 es | 


Of the Nature and Sperit of Laws, &c. 


mixed with many other Laws which 
are neither Natural nor in uſe with us; 


Mixture, that many perſons either are 
not willing, or not capable to diſcern 


what hath been ſaid of it in the Pre- 


e Places may re- 


5 
xXXxXIii | 
it. But becauſe all Men have fot als 
ways their Reaſon clear enough for diſ 
cerning this Juſtice, or their Heart up- 
right enough for obeying it, Civil Po- 
licy gives to theſe Laws another Em- 
pire over Men, independent on their 
8 of them, by the Authority 
of the Temporal Powers, who compel 
Men to obey them. But the Authos 
rity of the Arbitrary Laws conſiſts pure- 
ly in the Force which they derive from 
the Power of thoſe who have a Right 
to make Laws, and in the Appointment 
of God who eommands Obedience to 
be pe t ner 
This difference between the Juſtice 
and Authority of Natural Laws, and 
that of Arbitrary Laws, hath this ef- 
fect; that whereas Arbitrary Laws can- 
not be naturally known unto Men, they 
are Facts which Men may be ignorant 
of: but the Laws of Nature being eſ- 
ſentially juſt, and the Natural Odier of 
Reaſon; no man can ſay, that he wants 
the Light of Reaſon which teaches us 
them. For which reaſon, Arbitrary 
Laws do not begin to have their effect, 
till after they Fave been promulged. 
But the Laws of Nature have always 
their effect, without any Promulgation. 
And ſeeing they can neither be chang- 
ed, nor aboliſhed, and that they have 
their Authority from themſelves, they 
are always binding upon Men, and no 


one can pretend Ignorance of them. 


eee 
But although the Natural, Or Immu⸗- 21. Ro- 


table Laws be eſſentially juſt, and that r% o# 


they cannot be changed; yet we muſt * yr 
take care not to imagine from this Idea a- 
of Natural Laws, that becauſe they are Laws, 
Immutable, and ſuffer no Change, that wie- ad- 
therefore they are ſuch; as that there 5 
can be no Exception to any one of the K nor 
Laws which have this Character. For Exceprion, 
there are many Immutable Laws which 24 of fe 
admit of Exceptions' and Diſpenſations, m_ 
and yet do not loſe the Character of hn. 
Immutable Laws; as on the contrary, 
there are many of them which admit of 
no Diſpenſation, nor Exception. 

This Difference, which diſtinguiſhes 
theſe two ſorts of Laws, hath its Foun- 
dation in this, that Laws have their 
Juſtice and Authority, only becauſe of 
the relation which they bear to the Or- 
der of Society, and to the Spirit of the 
two Fundamental Laws: So that if it 
happen, that the Order of Society, and 
the Spirit of thoſe Fundamental Laws, 
require that ſome of the Immutable 
Lays be reſtrained either by Exceptions 

e or 
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WI. Piſpenſation in the cale of à Judicial 

—— Oath; When it is neceſſary to give Teſ- 

V | 5 timony to the Truth? and an Oath is 
1 El alſo made ' uſe of as 4 Corroboration of 
100 . the Engagement of thoſe who are ad- 

„ mitted into Offices. 

"Hin Thus the Law which commands the 

. Performance of Covenants, ſuffers an 

0 Exception and Diſpenſation in the "caſe 
„ : of a Minor, who engages himſelf raſhly 

1 to his on prejudice. ieh hoy = 

0 Thus the Law which ordains the Sel- 

08M ler to warrant what he has ſold againſt 

11 the Pretenſions of all others who may 

1 claim a Right to it, allows the Parties 

. i to derogate from this Warranty, by an 

Wk - expreſs Agreement to diſcharge the Sel- 

„ . ler from A other Warranty beſides that 

1 | , "againſt his own Fact and Deed : either 

WT: | beecauſe he ſells on this conſideration at 

18-08 a lower Price, or for other Motives, 

„ which make it juſt that he ſhould be 

| ji | freed from the Warranty ee 

1 0 ff * ue; 1 : SRL 

. 22. The It is eaſy to perceive by theſe few 

$200 2 Inſtances, that tlieſe Exceptions and 
. 4e Dilpenſations have their Foundation in 

"MON Diſpenſa- the _ of the 'Laws: and that they 

1 tions, and themſelves are other Laws, which do 

[91 _ Na. not alter the Character of the Immuta- 

71 : ble Laws to which they are Exceptions. 

ii And that thus all the Laws ate recon- 

$0 ciled one with another, and agree among 
| ll themſelves by the means of that com- 

7 mon Spirit which is the Juſtice of every 

% one of them. For the Juſtice of every 

Bin Law is included within its proper 

Fi Bounds, and none of them extends to 
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XXX1 ie 
or by Diſpenſations, they admit of Ahoſe 
Mitigation : and if nothing em be 
changed withoin violating the ſaid" Spi- 


tion. But even the Eaws which do ad- 
mit of theſe Reſtrictions, I do not for f 
that reaſon ceaſe to be Immutable; for 
it is ſtill true that they cannot be abo- 
and irrevocahle Rules, although they 


tions and Diſp tons. All theſe Truths 
will better appear by forme —— 10 
Thus the Laws which enjoin Hofieſ- 
ty, Fidelity, Sineerity; and which for- 
bid Deceit, Fraud, and all manner of 
Tricking; are Laws which can admit of 
no Diſpenſation, or Exceptionnt: 
Thus, on the contrary, the Law 
which: forbids Swearing, admits of a 
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what is otherwiſe regulated 'by another 
Law. And it will appear in all forts of 
Exceptions and Diſpenſations, 'which 
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rit; and the ſaid Order they do not ad. 
mit either of Diſpenſation, or Excep- 


be leſs general becauſe of theſe Excep- 


art; reaſonable, thut they are founded 
upon fome Law. So that we muſt con- 
ſider tlie Laws which admit of Excep- 
tions, as General Laws, which regulate 
every thing that commonly happens; 
and the Laws: which make the Excep- 
tions and Diſpenſations, as Particular 
Laws; which are peculiar to certain 
Cafes: but both the one and the other” 
are Laws and Rules 1 1 juſt, ac- 
cording to their Uſe and their Extent. 


Laws,” on their Nature, their Juſtice, J. f , 
cheit authority, ew plaitily of what Gehe. 
importance it is to confider, under M 
theſe Views, what is the Spirit and De-!# of * 


BA. 8 
"50 


ſaid of the Diſtinctions which ſhall be 
mentioned hereafter.' Nevertheleſs, it 
appears plainly enough by Experience, 
that althotigh there be nothing more _ = 
natural and more real, than the Founda- 1 
tions of all theſe Remarks, many ſeem VP 


either to be ignorant of them, or to de- 


ſpiſe them; and do not ſo much as per- 
ceive the bare difference between the 
Immutable Laws, and the Arbitrary 
Laws. So that they confider them all 
without diſtinction, as having the ſame 
Nature, the fame Juſtice, the fame Au- 
thority, and the fame Effect. For ſee- 
ing they compoſe all of them together 
an infinite Medley of Rules concerning : 
all Matters, both Nattiral and Invented, = 
and that they have only one common 2 
Name of Laws, they miſtake in this 
Medley the Characters which diſtinguiſh 
them, and often take Natural Rules for 
bare Arbitrary Laws, eſpecially when 
the ſaid Rules have not the Evidence of 
the firſt Principles on which they de- 3 
pend, and that they are only remote =_ 
Conſequences of them. For not per- | 2 
ceiving in that caſe the Connection 
which the ſaid Rules have to their Prin- 
ciples, they do not diſcover the Foun- 
dation, and the Certainty of their Truth. 
And ſince on the contrary, Arbitrary 
Laws are always clear and evident, be- 
cauſe they are written, and contain only 
ſenſible Diſpoſitions, which for the 
moſt part are comprehended without 
reaſoning, moſt men receive a much 
ſtronger Impreſſion from the Authority 
of 
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of Arbitrary 
Rules, which do not ſo ſenſibly affect 
the Mind. And when it happens that 
Perſons, whoſe Judgment is not ſo ex- 


act, and whoſe Memories are ſtuffed 


with a great number of Laws of all 
kinds, want this View, and do not 
make the Reflections that are neceſſary 
for a right Uſe of the Laws, and for 
giving to every one of them its juſt ef- 
ect, there is great hazard of their con- 
ſidering them under falſe Views, and 
of making wrong Applications of them; 


eſpecially when they endeavour, as molt 
people do, to find out Laws, not for 


the ſupport of Reaſon, but of the Par- 

Thee Cauſe they have eſpouſed; and 
then they have no other View but to 
give to the Rules an Extent ſuited to 
the Senſe which may molt ſerve their 
Intereſt. 


It is eaſy to ſee by Experience the 


ways in which perſons go aſtray who 


thus confound the Laws: And we may 


erceive by barely reflecting on the dif- 

_ ferent Sentiments of People touching 
Queſtions of all kinds, that thoſe who 
fall into an Error, are engaged in 
it for want of ſome one of thels Views: 
And that thoſe who reaſon juſtly, dif- 


cover the Truth, only becauſe they diſ- 
cern the Ways of og ng; | of 
u 


chuſing, and of applying the Rules, 
and that even when 1 —— . — reflect 


1 


on the Natural Principles which enable 


them to make this Judgment. 
XXIV. 


1 But altho' it be eaſy to conceive, 


ple of the without the help of any particular Ex- 


conſequence ample, of what great importance it is 


of An-, in the Application of the Rules, to 
aching * know their Nature, their Spirit, and 


mutable their Uſe; 25 ſince ſome people may 


Laws, and be apt to fancy, that of all the things 

Arbitray nece ary to be conſidered in Laws, there 

enn. is nothing more eaſy to be perceived 

than the diſtinction of thoſe which are 

Natural and Immutable, and of thoſe 

which are Arbitrary; and that it may 

ſeem impoſſible to miſtake for the want 

of this View: It is of moment to ſhew, 

by a very remarkable Example,” that 

there is often danger of people's erring, 

by reaſon of their not FT the 
matters, although ſo eaſy to be done. 

All thoſe who have any knowledge 

of the Roman Law, may remember that 

Law that is taken out of one of Papi- 


nian's Deciſions, which ſays, that the 


Pupillary Subſtitution excludes the Mo- 
ther from her Lepal Portion of the In- 


heritance. That is to ſay, that if a Fa- 
Vo L. I. | | 


Laws, than from Natural 


Of the Nature and Spirit Laws, &c. XXV 


ther ſubſtitutes either a Relation, or a 


Stranger, to his Son, to ſucceed him 


in caſe he dies before he arrives at the 


Age of Puberty; the Perſon ſo ſubſti- 
tured ſhall ſucceed him, even altho' the 
Mother of this Child had ſurvived him: 
And by this Subſtitution, ſhe will be 
deprived of her Legal Portion of her 
Child's Inheritance e. | 1405 


© Sed nec impuberis filii mater,  inofficioſum 
teſtamentum dicit, quia 2 hoc ei fecit, & ita 
Papinianus reſpondit. J. 8. f. 5. F. de inoff. teſt. 


This Deciſion is founded upon this 
Reaſoning of Papinian; that it is not 
the Son who deprives his Mother of his 
Goods; but that it is the Father, who 


by vertue of the Liberty which he had 


to diſpoſe of them, has made them go 
to the Subſtitute. 40 006.8 8; 

If we examine this Deciſion, | it will 
appear that the ground of the Queſtion 
was the apparent Oppoſition. betwe ena 
Natural Law, and an Arbitrary Law : 
And that the Arbitrary Law, which 


= leave to the Father to ſubſtitute, 


y an extenſion of that Liberty even to 
deprive the Mother of her Legal Por- 
tion, and to tranſmit the Goods to the 
Subſtitute, was preferred before the 
Natural Law, which calls the Mother 


to the Inheritance of her Son 


Ido not here quote this Example, 


with: deſign to leſſen the juſt Eſteem 
that is due to ſo celebrated a Lawyer. 
But it is known that he gave this Judg- 
ment, according to the Principles of 


that ancient Law of the Romans, which 
favoured the Liberty of diſpoſing by 
Teſtament, and which at firſt went to 
that Exceſs, that Fathers could diſinhe- 
rit their Children without cauſe. It 
was by the Spirit of this Principle, that 
he invented that Subtilty, that it was not 
the Son who did this wrong to his Mo- 


ther, but that it was the Father; quia 


pater Bo ei fecit. 

Thus, this Deciſion being founded 
only on the Principle of this unbound- 
ed Liberty of diſpoſing of one's Eſtate 
by Teſtament, even to the depriving 
Children of their Filial Portion, which 
is a Principle that is neither natural, nor 
in uſe with us; we ought not to take 
for a Rule a Subtilty, which to. favour 


this Principle, deprived the Son of his 


Legal Portion of the Goods of his Fa- 
ther, and the Mother of her Legal 
Portion of the Goods of her Son: For 
this Deciſion made all the Goods of the 
Teſtator'to go to the Subſtitute, with- 
out allowing the Son to tranſmit” any 
part of it to his Heirs. b ee 
e 2 We 


eg | rr — 
r oaes wy n 7 Se 2 1 — — . 
— — k + 2 es ——— — hon Foy 2 > — —— 
22 — — ee — = 3 
- — % 


— 3" = r 
— — . — wow Ws "x 
— — — — — 
** EPP 
CLI CIC - 
——— — — — US 
2 4 —— W — — — 
EY A = — — 
- m4 — 


i 


25. be 


* RT? N * 
7 5 1 v mo 
A CES 4 0 
\ S 6 "7 
, = 


We may therefore 725 this Subtilty 
among many others of the Roman Law 
which we feject, becauſe it is received 
with us only as written Reaſon, and 
becauſe Subtilties being contrary to Na- 
tural Right, are contrary to Reaſon.” 
And altho there be no occaſion to quote 
any Authority, to wore that we ought / 
to prefer Natural Right to theſe Sub- 
tilties, yet we may found this Truth 
on the Authority of the ſame Lawyer, 
who in another Queſtion, much of the 
ſame nature, has decided in favour of 
Natural Right. It was in the Caſe of 
another Subſtitution, made by a Grand- 
father to his Grand- ſon, in caſe he 
ſhould die before he attained to the Age 
of thirty years, in which caſe he order- 
ed, that the Goods ſhould be reſtored 
to a Son of this Teſtator, Uncle to the 
Grand- child. The caſe happened, he 
died befbre the Age of thirty, but left 
Children. And from this circumſtance 
Papuipn decided in favour of theſe Chil- 
dren, that the Subſtitution was annul- 
led z for this reaſon, that it was equita- 
ble to conjecture, that the Teſtator had 
not ſufficiently explained his Intention, 
and that altho he had made no mention 
of the Cale of his Grand -· ſon having any 
Children, »;yet he did not intend to de- 
po thoſe; Children of their Father's 
plieritanee 4. Such a Conjecture as this, 
in the firſt Caſe of the Pupillary Sub- 
ſtitution, might have made it to bei pre- 
ſumed that the Father did not foreſec 
that the Son might die before his Mo- 
ther: And it Was much eaſier for the 
Grand- father in the ſecond caſe, to fore- 
ſee; that his Grand- ſon might, before he 
was thirty years old, have Children, than 
for the Father in the firſt caſe to foreſee, 
that the Grandſon might not ſurvive” 
his Mother. So that it might have 
been preſumed, that his Intention Was 
not to call the Subſtitutes to the Succeſ- 
ſion, but in caſe the Mother ſhould not 
be living at the time of the Son's death. 
Cum avus flium, ac nepotem ex altero filio, 
hæredes inſtituiſſet, a nepote petit, ut, fi intra an- 
num trigeſimum moreretur; hæreditatem patruo 
25 reſtitueret. Nepbs liber relictis, intra ætatem 
upraſcriptam, vita deceſſit. Fideicommiſſi condi- 
tionem, conjettura pietatis, reſpondi_defeciſle, 


quod minus ſeriptum, quum dictum fuerat, inve- 
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But if it is of importance not to de- 


darger of ſtroy Natural Equity by Subtilties, and 
ling ule Conſequences dr 1 
Law, under V Laws, as 1 PP ears by this Example, 
pretext of and as it wou be eaſy to ſhew from 
preferring it others; it behe veth Iikewiſe to take 


1 
1 


wn from Arbitra- 
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heed, that under the pretext of prefer - f) an 46- 


ring Natural Laws to Arbitrary Laws, hn Law. 
we do not extend a Natural Law be- 
yond the juſt Bounds which are ſet to 
it by an Arbitrary Law, which recon- 
ciles it with another Natural Law, and 
which gives to the one and to the other 
their juſt Effect each: And that we do 
not thus violate that other Natural Law, 
while we think of touching only the 
Arbitrary Law. „ 
1 6 XXV. 9 
Thus, for Example, it is a Natural 26. Eram- 
Law, that he who has been the Author ple. 
of any Damage, ought to repair it. But 
if we ſhould extend this Law ſo far, as 
to oblige the Debtor who had not paid 
at the Term, to make good all the 
Damage which the Creditor may have 
ſuffered for want of his Payment; as if 
an Eſtate had been ſeized and ſold, or 
if his Houſe had fallen down, becauſe 
he had not that Money, which he 
would have laid out in repairing it; 
ſuch an Application of this Law, which 
is highly juſt, and altogether natural, in 
obliging one to repair the Damage 
which be has done, would be unjuſt, 
becauſe it would violate an Arbitrary 
Law which regulates all Damages, to 
which the Debtor may be made liable 
for default of Payment, to that Repa- 
ration of Damages. which is called Inte- 
reſt, and which is fixed to a certain 
Portion of the Sum that is due, which 
at preſent is about the twentieth Part: 
And that by violating this Arbitrary 
Law, one would infringe two Natural 
Laws which are the Foundation of it. 
One, which does not allow that Men 
ſhould be made accountable for unfore- 
ſeen Events, which are rather Effects of 
the Divine Providence, and Accidents, 
than Conſequences that can reaſonably 
be imputed to them. And the other, 
which will have the infinite Variety of 
the different Damages which Creditors 
ſuffer for want of payment of what is 
due to them, to be fixed to a certain and 
uniform Reparation of Fache which 
may be common to all the Caſes which 
have the ſame common Cauſe of the de- 
fault of Payment at the Term, without 
diſtinguiſhing the Events which cauſe 
different ſorts of Loſſes. For beſides 
that the difference of the Loſſes is an 
effect of the difference of the Accidents, 
which no body is 0 55 to anſwer for; 
the diverſity of the Reparations would 
be a Source of as many Law-ſuits, as 
there would be Creditors, who ſhould 
pretend to diſtinguiſh themſelves by the 
quality 
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caſioned by the Default of Payment e. 


27. D/ 


cernment of 
the Spirit of 


the Laws, 


neceſſary for 


deciding 
Dueftions, 


| Of the Nature and Spirit oft Laws, &c. xxxvii 


quality ot the Loſs which had been oc- 


© See i | hs to all this, the eighteenth Article of 
the ſecond Colton the Contrad of Sale; and the be- 
ginning of the Title of Intereſt, Coſts, and Damages. 


1 XXVII. 

Me ſee again in this Example, as we 
have already ſeen in the others which 
have been mentioned to ſhew the Ne- 
ceſſity of Arbitrary Laws, that there 
are Difficulties which make it neceſſary 
to fix a General Regulation by an Ar- 
bitrary Law. But there is an infinite 
number of other ſorts of Difficulties 


which ariſe every day in the Application 


of the Laws to Differences between 
particular Perſons, where it is neither 
neceſſary, nor poſhble, to eſtabliſh pre- 
ciſe Rules: And the Deciſions of theſe 
kind of Difficulties depend on thoſc 


who are to judge of them; which re- 


quires on one part an exact Judgment 
and Underſtanding; and on the other, 
a Knowledge of the Principles, and par- 
ticular Rules, that they may be able to 
judge of the apparent Oppoſition be- 
tween the Rules on which the contra- 


ry Opinions are founded, and thoſe 


which give riſe to the Difficulty; and 
to diſcern by the Spirit of theſe Rules, 
the Bounds and Extent that ought to be 
given to them, and the Conſequences 
which will follow from the reſtraining 


too much cither the one or the other, 


or from extending ir too far. It is by 
theſe, and the other Views of the Prin- 


W 


2 of the Interpretation of Laws, 


the Object of the Underſtanding. 80 


that there are two Cauſes which make 


it neceſſary to ſtudy theſe Natural Laws 
with exactneſs and application. 
The firſt of theſe Cauſes is, that theſe 
Natural Rules being very numerous, 
their Variety and their Multitude is the 
reaſon why they do not preſent them- 
ſelves all to the View of every one: 
And Reaſon alone is not ſufficient to 


enable any one to find them out, and to 


apply them to all Occaſions, as will ap 
peer by the bare reading of all theſe 
Rules in the Detail of Matters. 

The ſecond Cauſe of the Neceſſity 
of knowing exactly the Natural Laws, 


is that theſe Laws are the Foundations 


of the whole Science of Law: And it 
is always by Arguments drawn from the 
Natural Laws, that we examine and re- 
ſolve —— of all kinds, whether 
they arite from the apparent Oppoſition 
of two Natural Laws, or from that of 
a Natural Law to an Arbitrary Law, 
or only from the Oppoſition between 
two Arbitrary Laws; for from thence 


ariſes an infinite number of all theſe ſorts. 


And it is eaſy to perceive, that as it is 
neceſſary, for deciding of Queſtions, to 
reaſon' from the Nature and Spirit of 


the Rules, from their Uſe, their Bounds, 


their Extent, and from other the like 
Views; ſo we cannot found our Rea- 
ſonings, nor form our Deciſions, but 
upon the Natural Principles of Juſtice 


XXIX. 


f We muſt likewiſe obſerve concerning 29. Two 
this Neceſſity of the Study of the Nu I Na: 
tural Laws, that they are of two ſorts. 2%, 
. . Ka. is © P es 
One is, of thoſe of which the Mind is 4,5 of one 
convinced without any Reaſoning; by and the o- 


ich have been already mentioned, and 
of thoſe which ſhall be . mr in 
their proper places, that we are enabled 
to make a true and juſt Application of 


28. The 
Neceſſity of 


the Rules. 
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What is here remarked touching the 


Neceſſity of knowing all the particular 


ſtudying the T,aws, reſpects chiefly the Laws of Na- 


Laws of 
Nature. 
Tye cauſes 
of this Ne- 
ceſſity. 


ture. For altho' it may ſeem that Rea- 
fon teaches us the ara of Nature, and 
that it is much eaſier to underſtand them 
well, than the Arbitrary Laws which 
are naturally unknown; yet it is much 
more difficult, and alſo af greater im- 
portance, to know thoroughly the Laws 
of Nature, than to know'the Arbitrary 
Laws: Becauſe whereas theſe are witli- 
in 2 narrower compaſs, and require ons 
ly a Memory to retain them; the Na- 
tural Laws, which regulate the Matters 
that are of "moſt common uſt, and of 


greateſt importance, are in a much 


greater number; and they are properly 


the Evidence of their Truth; ſuch as er ſort. 


theſe Rules, That Covenants are in the 
place of Laws to thoſe who make them; 
That the Seller ought to warrant Pot 
he ſells; That the Depoſitary ought to 
reſtore the Thing depoſited, And the 
other is, of thoſe Rulss which haye nor 


this Eyidence, and of which the Cer- 


tainty is not diſcovered except by ſome 

Bahia which ſhews their Connec- 

tion with the Principles on which they 

depend. We ſhall ſee by Examples 

this ſecond. ſort, of Rules, and the Ne- 

an of Study for the Knowing of 
em: p 


If a Man who, has no Children makes 
a Donation of his Goods, and after- 
wards. has Children; it is a Rule that 
the Donation doth not any ge ſub- 
fiſt : And the Equity of this Rule is very 

I evident: 
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evident. For Nature deſtines to the 
Children the Goods of their Fathers*: 
And it was underſtood, that he who 
made the Giſt when he had no Chil- 
dren, would not have given if he had 
had any, or been in hopes to have any: 
And this made a. tacit condition in his 
Donation, that it ſhould not ſubſiſt but 
in caſe he had no Children. But if it 
fo falls out, that the Children born af- 
ter the Donation, die before the Donor 
has done any thing to revoke it; there 
ariſes a doubt, to know if the Donation 
is confirmed by this Death of the Chil- 
dren, or if it remains null. And it is 


not ſo clear that the Donation is null in 


this caſe, as it is clear that it is null 
when the Children live. For ſeeing the 
Donation was revoked only in favour of 
the Children, it may be doubted whe- 
ther this Motive ceaſing when the Chil- 
dren. are no longer in being, the Law, 
which annulled the Donation, ought 


to ceaſe alſo, and if the Donation ought 
not to reaſſume its force: Or whether, 


on the contrary, . the Donation bein 

once annulled by the Birth of the Chil- 
dren, . is not ſo for ever; ſo that the ſaid 
Birth. of the Children brings back the 
Goods into the Family, to remain 
therein, according to the Expreſſion of 


the Law of the Romans which hath e- 
ſtabliſhed the Rule of the Revocation 


of Donations by the Birth of Children. 
For it is ſaid in that Law, that the 
Goods return to the Donor, that he 
may remain Maſter of them, and diſ- 
— of them at his pleaſures. Which 
ſeems to decide tacitly that the Donation 
remains null: And this Rule is of the 
number of thoſe whoſe Evidence is not 


ſo clear. 


r If Children, then Heirs, Nom. viii. 17. E/d. i. 
9, 12. p 5 
© See the fourth Article of the third Section of Do- 


We ſhall add only a ſecond Example, 
out of a thouſand which we meet with 


in the Body of the Laws. If two per- 
| ſons who are at Law together, accom- 


modate. their Difference by a friendly 
Agreement, no body doubts of the ne- 
ceflity of executing the ſaid Agreement. 
And this is a Rule that is under- 
ſtood, . without any reaſoning upon it. 
But if it happens that the Cauſe being 
ripe for Judgment, Sentence is give 

before the Parties have tranſacted, an 

that they afterwards do tranſact, know - 
ing nothing of the Sentence; it does 
not appear ſo clear as in the firſt caſe, 


whether the Agreement annuls the Sen- 
'Y | 88 „ 1 * N ; 
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tence, or the Sentence the Agreement. 
For the Rule in general is, that Tranſac- 
tions ought to be executed; but in the 
caſe of a Tranſaction about a Law- ſuit 
which was already ended by a Sentenc 
this Rule ceaſes; becauſe people tranſ- 
act only about Differences which are 
not decided; and no Man departs from 
his Right, except out of fear, and 
when there is danger of being unſuc- 
ceſsful in the event. Thus in the caſe 
where the difference does not remain a- 
ny longer undecided, and where there is 
no more uncertainty, nor danger, the 
Ignorance under which the Perſon lay, 
in whoſe favour Sentence was given, 
ought not to hinder the Effect which 
the Authority of a Judgment gives to 
Truth and to Juſtice. And thus it is 
that the Law doth determine it in the 
caſe of Sentences from which there lies 
no Appeal. And this Rule is likewiſe 
of the number of thoſe which in them- 
ſelves have not ſuch an Evidence as re- 
moves all manner of doubt b. 
„See the ſevemh Article of the Section 

. fe of the rage | Seion of 


Theſe two Examples ſhew plainly e- 
nough the difference between the Rules 
whoſe Equity appears at firſt view with- 
out any reaſoning, and thoſe of which 
the Equity is diſcoyered only by ſome 
Reflections. But altho' it A true in 
theſe Examples, and in an infinite num- 


ber of the like nature, that in the caſes 


where Natural Equity doth not form ſo 
evidently the Deciſion, it would ſeem 
as if one might take indifferently for the 
Rule either the one or the other of the 
contrary Opinions, and that therefore 
the Rule which is preferred ought not 
to be looked upon as a Natural Law, 


but only as an Arbitrary Law; yet it is 


moſt certain, that all the Rules of this 
kind, of which there is ſo great a num- 


ber in the Roman Law, and which de- 


termine to one of the oppoſite Opinions 
by ſome Principle of Natural Equity, 
are conſidered not as Laws purely Arbi- 
trary, but as Natural Laws, and ſuch in 
which the Reaſon of Equity hath pre- 
vailed, and formed the Deciſion. And 
thus we look upon all theſe Laws as 
written Reaſon, that is to ſay, that 
which Reaſon makes choice of among 
the oppoſite Sentiments. And we rec- 
kon * thoſe to be pure Arbitrary 
Laws, whoſe Diſpoſitions are ſuch, that 
it cannot be ſaid, that a Law different 
from them, would be contrary to the 


Principles of Equity. Thus, for Ex- 
ample, it is altogether indifferent to 
I ot Natural 
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30. Natu-. It is likewiſe neceſſary to be obſerved 


ral Laws 


Natural Equity, whether for the Entry 
of new. Vaſſals any thing be due to the 
-Lord-of' the Fee under the Name of 
Relief, or any other Right of the like 
nature or that there be hothing due to 
him beſides bare Homage: that the Fines 
for Alienations be due only in Sales, ar 
that they be due for all ſorts of Acqui- 
ſitions: that there be a Dower ſettled 
by Cuſtom, without any Contract, or 
that there be none, unleſs it be agreed 
upon. And. likewiſe theſe forts of things} 
and others of the like nature, are diffe- 
rently regulated in divers Countries, and 
it cannot be pretended in any one of 
them, that theſe Rules are Natural 
Laws: and they are received only . 
the bare Authority of Uſage, and as 


Laws purely Arbitrary. But the Rules 


which are drawn from the Deciſions 
collected in the Body of the Roman 
Laws, ſuch as thoſe which we have 
juſt now taken notice of, have the Cha- 
racter of Natural Laws, by reaſon of 
the Principles of Natural Equity from 
whence they are deduceeee. 


; 4. LH 


in relation to the Diſtinction between 


which ſeem Natural Laws, and Poſitive, or Arbi- 


ometimes 
As if they 
were abo- 
liſhed. 


trary Laws, that there are ſome Rules 
of the Natural Law which ſeem to be 


| ſometimes aboliſhed by contrary Laws, 


as if they were only Arbitrary Laws. 
Thus, the Law which calls to the Suc- 
ceſſion of a Father the Daughters in 
con-unction with the Sons, is a Law en- 
tirely Natural, and yet it was not ob- 
ſerved in the Law which God himſelf 
oh to the Jews; for by it Daughters 
id not ſucceed to their Fathers, when 
there were Males. And it was a Queſ- 
tion worthy of being decided by God 
himſelf, whether Daughters who had no 
Brothers might ſucceed to the Eſtate of 
their Fathers. And God commanded, 
that in this caſe they ſhould ſucceeds, 


Numb. xxvii. 


But altho' it would ſeem by this Law 
which thus excluded Daughters, that it 
may be ſaid, either that the Law of 
Nature docs not require that Daughters 
ſhould ſucceed, or that the Law of Na- 
ture may be aboliſhed ; it is-nevertheleſs 
true, that it always has been, and al- 
ways will be a Natural Law, that 
Daughters, who are of the number of 
Children, ſhould ſucceed to their Fa- 
thers: and likewile always true, that the 
Natural Law cannot be aboliſhed. But 
another Principle of Natural Equity 


* 


did exclude the Daughters from ſuc+ 
cecding with their Brothers, and that 
without any Injuſtice to the Daughters. 
For in lieu of the Right of Succeſſion, 
the Law gave them a Portion for mar- 

ing them , and this Condition of the 

aughters had nothing in it but what 
was juſt, and even natural, becauſe that 
with their Portion they were able to 
match with a Family in which th 
might find the Advantages which they 
left to their Brothers. And in the King- 
dom of France there are ſome Cuſtoms, 
where the Daughters who are married 
by their Fathers, even without a Mar- 
riage Portion, are deprived of all man- 
ner of Right to Succeſſion, altho' they 
do not renounce it, unleſs the Right of 
Succeſſion be expreſly reſerved to them; 
becauſe the Fathers having ſettled their 
Daughters in other Families by Marriage, 
this Eftabliſhment is to them inſtead of 
all Patrimony, and of all Share in the 
Succeſſions. Thus, the Laws which 
exclude the Daugbters when there are 
Sons, do not derogate from the Natural 
Law, which calls the Daughters to Suc- 
ceſſions; becauſe they give them in lieu 
of the Right of Succeſſion, another 
Advantage which is equivalent to it. 
1 Exod; xxi. 9. Xii. 17. 5 

(1 e | 

Me mult in the laſt place, make this 31. Dife- 
Remark on the Subject of the Laws of! Hed 
Nature, that there are ſome of them, aue. 
which, altho' they be owned for ſuch 
in all Governments, have not however, 
every where the ſame Extent, and the 
fame Uſe. Thus there is. no Govern- 
ment, wherein it is not owned to be a- 

reeable to the Law of Nature, that 
When and other Collateral Relati- 
ons, ſhould ſucceed to thoſe who leave 
behind them neither Deſcendants, nor 


Aſcendants: but this Right is very dif- 


ferently conſidered in divers Places. For 
in the Provinces of the Kingdom of 
France which are governed by their own 
Cuſtoms, the Right of rhe Heirs of 
Blood is fo much conſidered as a Natu- 
ral Law, that the ſaid Cuſtoms do not 
own any other Heirs, and they appro- 
priate to them a part of the Eſtate, 
Hour in ſome places, and leſſer in others, 
but which in all theſe Cuſtoms is called 
the Inheritance which cannot be taken 
from them; ſo that only the Remainder 
of the Eſtate, which is over and above 
the Portion reſerved to them by Cuſtom, 
can be diſpoſed of to their prejudice. 
But in the other Provinces, which have 
for their Cuſtom the Written Law, 

that 
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power to deprive his Collateral Rela- 3111 6 10 464 XXXII. 5 27 115 4 We © (» 
tions and even his Brothers, of all his To finiſh this Diſtinction of Immuta- 32. Laws 
Goods, and to give them to Strangers. ble Laws, and of Arbitrary or Mutable Divine and 
So. that the Law of Nature, Which calls Laws, it remains only to be "obſerved, 77%”; 
che Heis of Blood to Succeſſions, loſeth That this Diſtinction includes that Of and Poſe 
its uſe in theſe Provinces, when they are Divine and Humane Laws, and like wiſe tive. 
excluded by a Teſtament, and hath its that of Natural and Poſitive Laws; or 

effect only in the Succeſſions of Perſons rather, that theſe three Diſtinctions make 

who die Inteſtatee but one, for there are no Natural and 

It appears by the Extent which theſe Immutable Laws but what come from 
Cuſtoms give to the Natural Law, God: and the Human Laws are Poſitive 

which calls the Collateral Relations to and Arbitrary Laws, becauſe Men may 
Inheritances, and by the Bounds which enact them, change them, and aboliſh 

are ſet to it by the Written Law, that them. OOO 

they have not in all Places the fame Iden 
rals to Succeſſions; whereas People have Some may perhaps think, that the 33.Remark 
every where the ſame Idea almoſt of all Divine Laws are not all of them Immu- 92 the words | 
the other Rules of the Law of Nature, table: ſeeing God himſelf hath aboliſh- 3 


and attribute to them the ſame Effect. 
As for Inſtance, all Governments receive 
alike the Natural Rules of Equity, 
which oblige the Heirs to acquit the 
Burdens of the Succeſſion, and Con- 


tracters to perform their Covenants, and 
others of the like nature. 
This difference between the uniform 
Uſe in all Places of almoſt all the Natu- 
ral Rules of Equity, and the divers ways 
of extending or limiting that Natural 
Rule which calls Collaterals to Succeſ- 
ſions, proceeds from this, That there is 
no Rule which leads to any thing con- 
trary to thoſe ſorts of Rules which are 
obſerved alike in all Places; whereas 
there is a Rule which leads to the re- 
ſtraining of that which calls the Colla- 
terals to Succeſſions. For the Laws per- 
mit People to make Diſpoſitions of their 
Goods by a Teſtament; and the uſe of 
this Liberty doth neceſſarily diminiſh 
the Right of the Heirs of Blood. And 
ſince Nature doth not fix this Liberty 
to a certain Point, the Written Law 
hath extended it to the Power of diſpoſ- 
ing of all one's Goods, to the prejudice 
of his Collateral Relations : And the 
Cuſtoms have reſtrained it to a certain 
Portion of the Goods; altho* the ſame 
Cuſtoms allow the depriving of the Col- 
lateral Relations of all Share in the In- 
heritance, by Deeds of Gift executed in 
the Life- time of the Donor : becauſe 


ed many of thoſe which he gave to the 
Jews, becauſe they were not agreeable 


to the State of the new Law. But it 


is ſtill true, that thoſe very Laws were 


Immutable by Man, and that 'the Di- 


vine Laws which regulate our preſent 
State, are no more ſuſceptible of any 
Change. Concerning which it is to 


be remarked; that the Dignity of this 


name of Divine Laws is reſerved to thoſe 


which concern the Duties of Religion, 


ſuch as the two Fundamental Laws, the 
Decalogue, and all the Precepts con- 
tained in the Holy Scriptures about 
Faith and Manners: And as to the De- 
tail of the Immurable Rules of Equity, 
which relate to Matters of Contracts, 
Teſtaments, Preſcriptions, and other 
Matters treated of in the Civil Laws; 
altho' theſe Rules derive their Juſtice 
from the Divine Law, which is the 
Fountain of them, yet they have only 
the Name of Natural Laws, or of the 
Law of Nature; becauſe God has en- 
graven them on our Nature, and hath 
made them ſo inſeparable from Reaſon, 
that it alone is efficient for underſtand- 
ing them, and that even thoſe perſons 
wie are ignorant of the firſt Precepts, 
and of the Spirit of the Divine Law, 
know theſe Natural Rules, and make 
Laws of them to themſelves. 


XXXIV. 


there is this difference between Dona- After this firſt Diſtinction of Laws 34. Difinc- 
tions executed in the Life-time of the Immutable, and of Arbitrary Laws, we % Laws 
Donor, and Diſpoſitions made in view mutt obſerve a ſecond, which compre- e 
of Death, that in theſe the Heir is only hends likewiſe all the Laws under two ꝶ polig. 
diveſted of the Goods diſpoſed of, and other Ideas: one of the Laws of Reli- 
not the Teſtator; whereas in the for- gion, and the other of the Laws of Ci- 3 
mer, the Donor ſtrips himſelf of what vil Policy: And theſe are two Diſtinc- 
he gives away. tions which muſt not be confounded; 

* as 


wor 


07 the Nature and Spirit of Laws, &c. xli 


as if all the Laws of Religion were Im- 
mutable, and all the Laws of Policy 
were only Arbitrary Laws. For there is 
in Religion many Arbitrary Laws, and 
in Policy many Laws that are Immuta- 
ble. Thus, there are in Religion Laws 
which regulate certain Ceremonies rela- 


ting to the External Part of Divine 


Worſhip, or ſome Points of Church- 
Diſcipline, which are Arbitrary Laws, 
enacted by the Authority of the Spiri- 
tual Powers: And there are in e 
Immutable Laws, ſuch as thoſe whic 
enjoin Obedience to the Supreme Pow- 
ers; thoſe which command to give to 
every one his due, and to do hurt to no 
Man ; thoſe which command Honeſty, 
Sincerity, Fidelity, and which condemn 
Deceit and Cheating : and an infinite 
number of particular Rules, which de- 
end on the firſt Fundamental Laws. 
50 that it is common both to Religion, 
and to Policy, to have both the Uſe of 
Immutable Laws, and that of Arbitrary 
Laws; and we muſt therefore diſtin- 
guiſh by other Views the Laws of Reli- 
gion, and thoſe of Policy. 

The Laws of Religion are thoſe 
which regulate the Conduct of Man by 
the Spirit of the two firſt Laws, and by 

the inward diſpoſitions which incline 
him to all his Duties both towards God, 
and towards himſelf, and towards others, 
either in private Affairs, or in what 
concerns the Publick Order. And this 
takes in all the Rules of Faith and Man- 
ners, and alſo all thoſe relating to the 
External Part of Divine Worſhip, and 
to Church-Diſcipline. 

The Laws of Policy are thoſe which 
regulate the External Order of Society 
among all Men, whether they know, or 
are ignorant of Religion: whether they 


obſerve the Laws thereof, or have them 


in contempt. 
XXXV. 


35. Religion We may be able to judge by theſe 


Fo firſt Remarks about Laws of Religion, 
in common, and Laws of Policy, that they have 
and each of Rules which are common to them both, 
them hath and that both the one and the other have 
is proper ſome Rules that are peculiar to each of 
Laws. Ex- them. 


4 40 Thus the Laws which command Obe- 
forts. dience to the Natural Power of Parents, 
and to the Authority of the Spiritual 

and Temporal Powers, according to the 

Extent of their Miniſtry : thoſe which 

enjoin Sincerity and Fidelity in Com- 

merce : | thoſe which forbid Murder, 

Theft, Uſury, Fraud, and other Laws 

of _y * nature, are Laws of Religi- 

o L. I. 
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on, becauſe they are eſſential to the 
two primary Laws; and they are alſo 
Laws of Policy, becauſe they are eſſen- 
tial to the Order of Society; ſo that 
they are common both to Religion and 
to Policy. But the Laws which concern 
Faith, and the inward diſpoſition of the 


Mind, and thoſe which regulate the 


Ceremonies of Divine Worſhip, and the 
Diſcipline of the Church, are Laws pe- 
culiar to 755. And the Laws which 
regulate the Formalities of Teſtaments, 


the Time of Preſcriptions, the Value of 


the Publick Money, and others of the 
like nature, are Laws proper to Policy. 


XXXVI. 


But it is to be remarked in relation 36. The 
to the Laws which are common to Re- Laus com- 


ge ; * Nion to Re- 
ligion, and to Policy, that they have in hes and 


every one of theſe States a different Uſe Policy, have 


from what they have in the other. For heir dige- 

in Religion theſe Laws oblige to an up- 79% Ends in 

right Intention in the Heart, which may _ een 

not only fulfil the Letter of the Law ; 

outwardly, but which may obſerve the 

Spirit and Deſign of it inwardly : and in 

Policy, one ſatisfies the Laws by ob- 

ſerving them outwardly, and attempting 

nothing againſt their Prohibitions. So 

that although Religion and Policy have 

their common Principle in the Divine 

ee eee and their common End 
regulating and governing Men; yet 

they are „ e by the means 

which they uſe for accompliſhing their 

End, in that Religion regulates the In- 

ward Diſpoſition of the Mind, and the 

Manners of Men, in order to move them 

to their Duties; and Policy exerciſeth its 

Miniſtry only over the External Actions 

of Men, without meddling with the In- 


ternal Diſpoſition of the Mind. 


XXXVII. 


We muſt alſo obſerve this difference 35. Diße- 
between the Arbitrary Laws of Religi- rence be- 
on, and the Arbitrary Laws of Civil Po- e 
licy, that theſe are commonly called Zn 
Humane Laws, becauſe they are Laws Religion, 
which Men have eſtabliſhed, and be- and the Ar. 
cauſe it is Human Reaſon that is the 20 
Principle of them. But although the L. 
Arbitrary Laws of Religion be allo eſta- yi. 
bliſhed by Men, yet they are not called 
Human Laws, but Canons and Eccleſia- 


ſtical Conſtitutions, or Laws of the 


Church, becauſe they are grounded on 


the direction of the Holy Spirit which 
governs the Church. 

It is not neceſſary to enlarge farther 
here on this diſtinction of the Laws of 
Religion, and of the Laws of Civil Po- 

f licy. 
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ii A TREATISE of LAWS. Cnr. XI. 


licy. It remains only that we conſider 
the General Order of the Laws of Tem- 
oral Policy, that we may fee what 
Rank the Civil Laws have therein. 


XXXVIII. 
38. Laws The Laws of Temporal Policy are of 
of Amte. many forts, according to the different 
ral Poli 


parts of the Order of Society, of which 
they are the Rules. 


$4 4% 42 4 


39. Te Seeing all Mankind makes one Uni- 
Lawof Nt verſal Society, Which is divided into di- 
ions. 


vers Nations which have their ſeparate 
Governments, and ſeeing Nations have 


with one another different Intercourſes 


and Communications; it was neceſſary 
that there ſhould be Laws to regulate 
the Order of theſe Communications, 
both for the Princes among themſelves, 
and for their Subjects; which takes in 
the Uſe of Embaſſies, Negotiations, 
Treaties of Peace, and all the ways in 
which Princes and their Subjects carry 
on their Intercourſes, and keep up their 

Engagements with their Neighbours. 

And even in Wars, there are Laws 
which regulate the manner of declaring 
War, which moderate Acts of Hoſtili- 
ty, which maintain the Uſe of Media- 
tions, of Truces, of Suſpenſions of Arms, 
of Capitulations, of the Safety of Hoſta- 
ges, and other the like matters. 

All theſe things could not be regu- 
lated but by ſome Laws: and ſeein 
Nations have no Authority to 15901 
Laws one upon another; there are two 
ſorts of Laws, which ſerve as Rules to 
them. One is of the Natural Laws of 
Humanity, Hoſpitality, 3 and all 
thoſe which depend on theſe firſt Laws, 
and which regulate the manner of Beha- 
viour which the People of different Na- 
tions are to uſe towards one another in 


Times of Peace, and of War. And the 


other is that of the Regulations which 
Nations agree on by Treaties, or b 

U ages which they eſtabliſh, and which 
they mutually obſerve. And the Infrac- 
tions of theſe Natural Laws, of theſe 
Treaties, and of theſe Uſages, are re- 
ſtrained by open Wars, by Repriſals, 
and by other Ways ſuited to the Rup- 
tures, and to the Attempts. 

Theſe are the Laws that are common 
between Nations, which may be called, 
and to which we commonly give the 
name of the Law of Nations; although 
this Word is taken in another ſenſe in 
the Roman Law, where they compre- 
hend under the Law of Nations alſo 


Partnerſhip, a Depoſit, and others; 


9: 


ment, ſuch as the Laws which are call- Lw. 


Contracts, ſuch as Sales, Letting 10 Hire, 


and that for this reaſon, becauſe they 
are in uſe in all Nations m. 

The Univerſal Policy of Society 
which regulates the Ties and Engage- 
ments berween Nations by the Law of 
Nations, regulates every Nation by two 
ſorts of Laws. 


T. 5. F de Fuſs. G& jur. F. 2. in fine inf. de 


jur. nat. gent. & ctv. 


XL. 


The firſt is, of thoſe Laws which re- yo, 24. 
late to the Publick Order of the Govern- P«lick 


ed State-Laws, which regulate the man- 
ner in which Sovereign Princes are call- 
ed to the Government, whether it be by 
Succeſſion, or Election: thoſe which re- 
gulate the Diſtinctions, and the Functions 
of the Publick Offices for the Admini- 
ſtration of Juſtice, for the Government 
of the Army, for the Management of 
the Publick Revenue, and of thoſe Of- 
fices which are called Municipal Offices: 
thoſe which concern the Rights of the 
Prince, his Demeſnes, his Revenues: 
the Government of Cities, and all the 
other Publick Regulations. - 
l | Y 
The ſecond is, of thoſe Laws which 41. Private 
concern the private Property of Per-7% 7, 
ſons, and to which we give the name regler, 
of Private Law: It comprehends the ;he Affairs 
Laws which regulate between private between 
Perſons Covenants, Contracts of all Private 
kinds, Guardianſhips, Preſcriptions, *'* * 
Mortgages, Succeſſions, Teſtaments, 

and other matters of the like nature. 


XIII. 


It is to theſe Laws which regu- 42. The Ci- 
late Matters between private Perſons , vil Law. 
and the Differences which may ariſe 


from them, that moſt prope appro- 1 
N the Name of the Civil Law. 4 
ut this Idea would take in alſo under 1 


the Name of the Civil Law many Mat- 


ters as, 7, the Publick Law, to 


the Law of Nations, and even to the E 
Canon Law ; fince it often happens that 5 
there ariſes Differences and Diſputes be- _ 


tween private Perſons in Matters of the 
Publick Law; as, for Example, in the 
Execution of Offices, in the Levying of 
the Publick Taxes, and in other the 
like Matters: and that ſuch Diſputes 
between private Perſons happen alſo in : 
Matters belonging to the Law of Na- L 
tions, by the Conſequences of Wars, 7 

I Kepriſals, 
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| | Of the Nature and Sp 


Repriſals, 'Treaties of Peace: and even 
in Eccleſiaſtical Matters, as touching 
Church Benefices, and others. And in 
fine, the Diſtribution of Juſtice to pri- 
vate Perſons, implies the Uſe of many 
Laws, which are general Regulations of 
the Publick Order, ſuch as thoſe which 
eſtabliſh Puniſhments for Crimes, thoſe 
regulate the Order of Judicial 
Proceedings, the Duties of Judges, and 
their different Juriſdictions. So that it 
is a difficult matter to frame a juſt Idea, 
which may diſtinguiſn nicely and pre- 
ciſely the Civil Laws from the Publick 


Law, and the other kinds of Laws. 


XLIII. 


43. Divers It is this Mixture of all theſe ſeveral 
wa of erh, ſorts of Laws which diverſifies the ways 
ee. of diſtinguiſhing thein: and which ren- 
compoſe the ders it difficult to reconcile the ſenſe 


Civil Law. which is =”m in the Roman Law to 


44: Divif The Romas Law diſtin 


theſe Words Civil Law, with the mean- 
ing which we aſcribe to them: as it is 
alſo difficult to reconcile the Ideas which 
we commonly have of the Law of Na- 
ture, and of the Law of Nations, with 
thoſe Ideas which the diſtinctions in the 
Roman Law give us of them. 


XLIV. | 
guiſhed Laws 


” Cho into the Publick Law, which concern- 
Jed the State of the Republick; and Pri- 


man Law. 


vate Law, which related to the Rights 
of private Perſons n: This Private = 
they divided into three parts; the firſt 
was of the Law of Nature, the ſecond 
of the Law of Nations, and the third 
of the Civil Law 9. The Law of Na- 
ture they reduced to that which is com- 
mon to Men and to Beaſts?. | They ex- 
tended the Law of Nations to all the 
Laws that are common to all People, 
and under it they comprehended the 
Contracts which are in uſe in all Na- 
tions 1: and they reſtrained the Civil 
Law to the Laws which are peculiar to 
one People, which muſt exclude from 
the Civil Law, Contracts, and the o- 
ther Matters which are common to all 
1 and which were comprized in 
the | | 


aw of Nations. 1251 


P L. 1. F. 3. F. de juſt. & jur. inſt. de jure nat. 
gent. & civ. a 5 

1 T. 5. F. de juſt. & jure. F. 2. inſt. de jure nat. 
gent. C cv. 
. 1 & 2. inſt. de jure nat. gent. & civ, l. 9. 


F de juſt. & jure. 


Jul and mol 


ri of Laws, &c. x 


. 


11 


It appears that this Diſtinction, in the 45. Divers” 
manner it is explained in the Roman 49s of di 


Law, ſeems different from our Uſage, 


viding the 
Laws under 


which does not place in the number of Aver 
the Laws to which we give the name view,. 


of the Law of Nations, thoſe which re- 
gulate the Matters of Covenants; and 
which does not reſtrain the Law of Na- 


ture to that Idea which is given of it in 


the Roman Law. Burt ſince there is no- 


thing more arbitrary than the ways of 


dividing, and diſtinguiſhing Things 
which may be er ue * divers 


Views, and ſince the different Diſtinc- 


tions may have their ſeveral Uſes, pro- 
vided we do not conceive falſe Ideas of 
that which is eſſential ro the Nature of 
the Things; it is of no great moment 
to take up time in making the Reflec- 
tions which might be made on theſe 
different Ways of diſtinguiſhing the 
Laws; and it ſufficeth to have made 
the Remarks which are molt material 
on their Nature, and their Characters, 
and to have given theſe general Ideas of 


them: by which every one may be able 


to form unto himſelf the Diſtinctions 


which ſhall 22 to him to be moſt 
| And as to the 


natural. 

dea which we ought to form of the 
Civil Law, it ſufficeth to obſerve, that 
we never reſtrain the meaning of this 
word to the Laws peculiar to one City, 


or to one People; neither do we extend 


it to all the Laws which regulate the 
Matters from which there may ariſe dif- 
ferences between private Perſons. As 
for inſtance, we diſtinguiſh the Civil 
Law from the Canon Law, and even 
from the Cuſtoms and Ordinances: and 
the ſignification of this word ſeems to 
be fixed to the Laws which are collect- 
ed in the Body of the Roman Law, to 


diſtinguiſh them from our other Laws. 


And we likewiſe give ſimply the name 


of Civil Law to the Books of the Ro- 


man Law: and it is by this name that 
they are entitled, altho' this Word is 
reſtrained in the ſame Books to another 
ſenſe, as has been juſt now remarked. 
Thus, the Civil Law in this ſenſe will 
comprehend many Matters of the Pub- 
lick Law, and even Matters Eccleſiaſti- 


cal, which are collected in the Books of 


the Roman Law: and it will likewiſe 
include every thing contained in thoſe 
Books which is not in uſe with us, and 
which nevertheleſs is a Subject proper 
to be ſtudied by thoſe who apply them- 
ſelves to the Study of the Roman Law, 
becauſe of the Application that may be 
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wal of ſuch Matters to thoſe which 
are in uſe with us. 


XI. VI. 


e It remains only that we take notice of 
2 one more Diindion of Laws, which is 
that which is commonly made into Wirit- 
ten Laws, and Cuſtoms. By the Written 

Law is meant the Laws that are ſet down 

in Writing; and in France they give this 

Name particularly to the Laws that are 


written in the Body of the Roman Law. 


Cuſtoms art the Laws which were not 


originally written, but which have been 
eſtabliſhed, either by the Conſent of a 
People, and by a ſort of Agreement to 
obſerve them, or by an inſenſible Ulage 
which has given them the Authority of 
Laws. W/ 

We ſhall fee in the thirteenth Capter 
what, are the Subject Matters of all the 
Kinds of Laws, in what manner ſoever 
they are diſtinguiſhed, and what are the 
Matters which we have choſen out from 

among them to explain in this Book: 
and We ſhall lay down a Plan of them in 
the ſaurtecnth Chapter. 


XLVII. 


47. 1 Befote we make an end of this Sub- 


2 75 ject of the Nature and Spirit of Laws, 
inthe BY muſt obſerve one Difference which 
which may "diſting uiſhes the uſe of ſome. of the 
be reduced Finch les that have been explained, 
dete from that of others, and which conſiſts 
"ber. of in this, that there are many of theſe 
hoſe which Principles which are of ſuch a nature, 
cannot be that it is ealy and neceſſary to reduce 
4 — ys into fixed Rules, which may be 
ly applied; whereas the others can- 

e reduced into ſuch Rules. 
"Theſe Principles, for inſtance, That 
Arbitrary Laws are as Facts which peo- 
ple are naturally ignorant of, and that 
it is nat nd to any ont to be 
ignorant of the Natural Laws, are two 
Truths which may be reduced into two 
fixed Rules, whith may be eaſily appli- 
ed. One, that Arbitrary Laws are not 
binding, and baue not cheir effect, rill 
after they have been promulged: and 
the other, that Natural Laws have their 
effect without any promulgation. 
But there are other Principles, which 
carmot be reduced in the ſame manner 
into fixed Rules, that may be eaſy of 
application. Thus, for Kaka le, theſe 
Principles, That we muft fake i in 
Queſtions, what are the Cauſes from 
whence the Difficulties ariſe; That we 
ought to diſcern the Rules by which 
the Deciſions are to be formed, to 
3 conſider in every one of 


* 
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them its Uſe, and the Bounds or Ex- 
tent which it ought to have, cannot be 


reduced into certain Rules, which may 


fix and determine the Deciſions that 
are to be given And there are 


other Principles of ſeveral ſorts, w 


it is not eaſy to reduce into Res na 

x fix the Uſe of them, as it will be ea- 
iy to perceive by the bare reading of 

rheſe Principles in the places where they 
have been mentioned. But they have 


nevertheleſs their Uſe, by the different 


Views which they may give in the par- 
ticular A NIE of all the 1 


XLVIII. 


This difference between the Princi- 48. Remark 
ples from 'wherice we may gather cer- 2 two 


tain Rules, and thoſe which cannot be 


fixed in the ſame matmer, hath made i it nn 
neceſſary to add here fore Reflections on o 


5 


a part of the Principles which have been ing 


eſtabliſhed, in order to diſcoyer in them 
Truths, from which may be formed 
many Rules neceſſary for the right un- 
derſtanding of the Roman Laws, and for 
making a juſt Application of them. And 
becauſe theſe Rules are an important 
part of the Civil Law, and ate placed 
in the firſt Title of the Preliminary 


Book, where they ought to be free 
from theſe Reflections which ſhew their 

Connection with the Principles on 
which they depend, theſe Refleions | 
ſhall be made the Subject of the follow- - 


ing Chapter. 

And as to what concerns hat other 
kind of Principles, which' cannot be te- 
duced into Rules, it ſuffieeth to remark 
in general, that the right uſe of rheſe 
ſorts of Truths on be to depend on 
good Senſe and Une rene and on 


the ſeveral Views which may be had 


from Study from Experience, A from 
the different Reflections on the Facts 
and Circumſtances from whence the 
Difficulties that are to be regulated do 
ariſe. And it is in this uſe of the Judg- 
ment, and in the clearneſs of the Un- 
derſtanding, enlightened by all theſe 
Views, that the moſt eſſential Part of 
the Science of Law doth conſiſt; which 
Science 8 norhing elſe but the Art of 
diſcerning Juſtice and Equity. 


f _"_ Gy e We ye jute. 


CHAP. 


Chapter. 


FNeeffecliant on ſame REMARKS, &c. 


22. Advice concerning the Uſe of the 


„ * WE 22 1 — * 5 „ b 1 * 24 4 * 1 1 5 A bY" 


Reflections on ſome Remarks in the 
preceding Chapter, which are 4 

Foundation of ſeveral Rules touch- 
mg the Uſe and Interpretation of 


r 
The CONTENTS. 


1. Natural Laws regulate both the time 


paſt, and the time to tome, although 
never promuleed ; and the Arbitrary 
Laws regulate only the time to come, 
after publication. | A 
2. When new Laws have a relation to 
did ones, they are to be interpreted one 
by another. © 
3: Preſumption for the uſefulneſs of a 
Law, notwithſtanding the inconvenien- 
- ences of it. | 
4: Cuftoms and Uſages are the interpreters 
{1 of Lawvs. FL Gs © | | | 
F. Diſuſe aboliſhes Laws and Cuſtoms. 
6. The Laws and Cuſtoms of the Neigh- 
. bouring Places, ſerve as Examples and 
-. Rules. © [ na 
7. We mnſt judge of the meaning and in- 
tent of a Law by its whole Tenor. 


8. We muſt athere rather to the ſenſe of 


-. the Law, than to what the terms of it 
may ſeem th carry contrary to it. 

9. To ſupply the defect of Expreſſion, by 
the Intendment of the Law. 

10. Laws which. art interpreted favoura- 
1 5335 


SOS 1 . Laws which are ftriftly interpreted. 
12. Equity, Rigour of the Law. 
13. Interpretation of the Benefits. of Prin- 


i . 1711 CET 2501 A LOL GD 
W Divers Effects, or Uſes, of Laus; 10 
or dain, to prohibit, to permit, tu pu- 


"15. Laws reftrain not only what is di- 


ww 4.4 


tention. . = 
16. Laws are made for what 1 1 
commonly, and not 1 one ſingle Caſe. 
17. Extent of the Laws according to their 
De ſign. | 
18. There are Rults which are general 


Aud common to all Matters, others com- 

mon to ſeveral Mattets, and others pe- 
ar 10 . 

19. The importance of diſtinguiſbing theſe 


three ſorts of Laws. | 

20. Diſcerument of the Exceptions. 

21. Two ſorts of Exceptions, Natural and 
Arbitrary. - Examples, 


£ & 5 


- Seftion of the ſame Ile. 


Rules. 
x | 
E have ſeen that the Natural 1. NI 

Laws are Truths which Nature % 
and Reaſon reach Men, that they have 2 , 
of themſelves the Juſtice and Authori- pap, and 
ty which oblige People to obey them, the me 1 
and that no body can pretend Ignorance 9% all 
of them : That on the contrary, the Ar- — gh 1 
bitrary Laws are as Facts naturally un- and the 
known to Men, and which are not Abirary 
binding till after they have been pro- 7 reel 
mulged. From whence it follows, that % 5 
Natural Laws regulate both the time to me, after 
come, and the time paſt.. But Arbi- Fubliaition. 
trary Laws do not meddle with the time 
paſt, which is regulated by the preced- 
ing Laws, and have their Effect only 
for the time to come®: and it is to give 
them this Effe& that they are put 
down in Writing, that they are pro- 
mulged, that they are 1 to the 
end that no body may pretend Ignorance 
of theme. And becauſe it is not poſſi- 


ble to make them known to every one 


in particular, it ſufficeth to give them 
the force of Laws, that they be made 
known to the Publick. For then they 
become Publick Rules, which every 
body is bound to obſerve. And the in- 
conveniences which may happen to ſome 

articular Perſons by reaſon of their 
not knowing them, do not balance their 

2 See the twelfth Article of F. 1. of the Rules of Law. 

o See the thirteemth ani fourteenth Articles of the 


See the ninth Article F the ſame Section: 
Bur although Arbitrary Laws have a. e, 
nod their Effect except for the time to 7” £47 


code, yet if what klley command ap- e , 


pears to be conformable to the Law of old mes, 
fatnte, or to ſome Arbitrary Law, that he) are to 

is in force, they have, with reſpect to e. 

the time paſt, the effect which their * 

conformity and agreement with the Law 

of Nature, and the antient Arbitrary 

Laws, can give them d. And they ſerve 

likewiſe to interpret them, in the ſame 

manner as antient Rules are uſeful in the 


Interpretation of ſuch as are newly eſta- 
bliſhed. And it is after this manner that 


the Laws mutually ſupport and explain 
one another e. 
4 See. the fourteenth Article of the ſame Section. 
Ser the ninth and eighteenth Ariicle of the ſecond 


- 


III. We 


— 


12 
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3. Preſump- We have ſeen that Arbitrary Laws, 

tion for the hether they be eſtabliſhed by thoſe 

who have the Right to make Laws, or 

33 :Ufage, and Cuſtom, are al- 
withſtand. by ſome U ages, and Cuſtom, are a 

ing the in. ways founded upon ſome Ulefulneſs, 

conveniences either to prevent, or put a ſtop to In- 

of #. conveniences, ot upon ſome other View 

d of the Publick Good: From whence it 

follows, that altho' the ſaid Laws may 

cCauſe other Inconveniences, in the place 

of thoſe which they have removed, and 

that ſometimes we are ignorant what 

were the Motives of enacting theſe ſorts 

of Laws, and wherein their Uſefulneſs 

conſiſts, yet we. ought {till to preſume 

that. the Lov which is in force is uſeful 

and. juſt i, until it be repealed by another 

Law; or aboliſhed by Diſuſe. 


: 


ses the thirteenth Article F the ſame Sefton, 
| IV. | 


4 
. 


x 
IS \ 
4 


4. cum. We have ſeen that Cuſtoms and U- 


and 2 ſerve as Laws s: From whence it 
nee, flows, that if Ouſtoms and Uſages 
L. Have the force of Laws, with much 
more reaſon are they to be uſed as Rules 
in the Interpretation of other Laws. 
And there is no better Rule for explain- 

ing obſcure and ambiguous Laws, than 
the manner in which they have been in- 
terpreted by Cuſtom and Uſage n. 
.. # Sre_ the teh, and_Alrvmnth,vtics of "th fr 

eckion. ; r 
See the eighteenth Article of the ſecond Seftion. 


1 * ** ; ; 4 1 
\5 1 0 „ 


Di: We have ſhewn that the Authority 
aboliſhes of Cuſtoms and Ufages is founded on 
Laws and this reaſon, that it ought to be pre- 

** ſumed, that what has been obſerved for 
a long time, is uſeful and jufti; from 
Whence it follows, that if any Law, or 
Cuſtom, hath been a long time in diſ- 


uſe, it is aboliſhed)... And as its Autho- 
rity was founded upon the long Uſage, 
\ ſo the ſame cauſe can take it awa 1 5 
it ſhews that what has ceaſed to be ob- 
ſerved, is no longer uſeful. 15 


See the renth Article of the firſl Section. 
See the ſeventeenth Article of the firſt Section. 


view, | VI. FO 3 IFC 
6.The Laws It follows alſo from the ſame Pre- 
and Cuſ- ſumption, which makes us judge that 
roms of the What has been long obſerved is-uſeful 


Net 12 * F - » I. | 
Fo. | Places and juſt, chat if in ſome Provinces, or 


ſerve as Ex- other Places, they want Rules. for cer- 


amples and tain Difficulties in Matters which are 
Rules. there in uſe, but which are not ſo mi- 
nutely regulated there as to determine 


©, theſe ſorts of Difficulties, and it appear 
that the faid Difficulties are regulated in 


other Places, where the ſame Matters 
are likewiſe in uſe; it is natural to fol- 
low the Example of thoſe Places, and 
eſpecially that of the chief Towns. 


Thus, we ſee in the Roman Law, that 


the Provinces conformed themſelves to 
the Ulage of Rome Ww. 


| n See the twentieth Article of the ſecond Section. 
e 
We have ſeen that it is by the Spirit 7. 1% m 

and Intendment of the Laws that we fue . 

are to underſtand, and apply them: 1 


and intent of 


that in ö order 10 judge aright of the, Law, by 


meaning of a Law, we ought to conſi- irs whole te- 


der what its Motive is, what are the wr. 
Inconveniences againſt which it pro- 
vides, and what is the Uſefulneſs which 
may redound from it; the Relation it 
hath to ancient Laws, the Changes it 
makes in them, and to make the other 
Reflections, whereby we may be able 
to apprehend rightly its meaning: from 
whence it follows in the firſt place, that 
in order to find out by all theſe Views 
the Intention and Spirit of the Laws, 
we muſt examine in them what it is 
they ſet forth, and what it is vey de- 
cree, and always judge of the ſenſe and 
meaning of the Law, by the whole 
Series and Tenor of all its parts, with- 
out curtailing any thing in it n. 


Sr rhe tenth Article of the ſame ſecond Seftion. 
E VIII. 


It follows alſo from this Remark on g. we muſt 


the Deſign and Motive of the Law, adhere ra- 
that if it happens that ſome Terms, or % * 11 
ſome Expreſſions of a Law, appear to ee 
have a different ſenſe from what is o- 4 what the 
the*wiſe evidently marked by the tenor term of ir 
of the whole Law; we muſt adhere to 9 ſeem to 
this true ſenſe, and reje& the other, 2% 7, 
which appears from the terms, and "_ 
which is found to be contrary to the 

intent of the La wo. 


* See the_ third and twelfth Articles of the ſecond 
Section. See in that twelfth Article the Caſes where 
it ts neceſſary to have recourſe to the Prince for the In- 
rerpretation of the Lw. = 

It follows likewiſe from the ſame Re- 9. Tv ſupph 


mark, that when the Expreſſions of ed of 


Laws are defective, we muſt fupply — 85 


them, ſo as to make up the Senſe of the nen of 


Law according to its Spirit and Intend- the Law. 
ment p. RO 


r See the eleventh Article of the ſecond Section. 
X. This 


1 


10. Laws 
which 4 
interprete 
favourably. 


to be interpreted with all the 


wes Reflections on ſome 


X. 

This is likewiſe another conſequence 
of the ſame Remark on the Spirit of 
Laws, that ſome of them are to be in- 
terpreted in ſuch a manner, as to give 
them the whole extent they are capable 
of, without violating Juſtice and Equi- 
ty: and others, on the contrary, are to 


be reſtrained to a more limited Senſe. 


Thus, the Laws which relate in gene- 
ral to what is of Natural Liberty, thoſe 
which permit all ſorts of Covenants, 
and all thoſe which favour Equity; are 
| Extent 
that can be given them, without en- 
croaching upon other Laws, and Good 
Manners 4. For which reaſon, the 
Cauſes which the Laws favour in this 
manner, are called Fayourable Cauſes. 


1 Fee the fourteenth Article of the ſecond Section. 
Prætor fayet naturali æquitati. J. 1. F. de conſt. 


pecun. 


which are 


ſtrictiy in- 


terpreted. 


12. Equity, 


Rigour of 
the Law. 


XI. 


But the Laws which derogate from 
this Liberty, thoſe which prohibit what 
of it ſelf is not unlawful, thoſe which 
derogate from common Right, thoſe 
which make Exceptions, which grant 
Diſpenſations, and others of the like 


nature, ought to be reſtrained to the 


particular Caſes which they regulate, 
and to what is expreſly included in their 
Diſpoſitions r. 


* See the fifteenth Article of the ſecond Section. 


XII. 


We may place among theſe different 
Interpretations, which give ſome ex- 
tent ro Laws, or which reſtrain them, 


the Rules which concern the Tempera- 


ments of Equity, which may be uſed 
on ſome Occaſions, and the 
the Law which muſt be followed on o- 
thers. 

But we ſhall not ſtop here to give Ex- 
amples of theſe ſeveral Interpretations, 
nor to explain the difference between 
Equity and the Rigour of the Law, and 
that which concerns the Uſe of the one 
and the other. This Detail ſhall be ex- 
plained in its proper placeſ. We ſhall 
only obſerve touching theſe ſorts of 
Cauſes which ae commonly called Fa- 
vourable Cauſes, ſuch as thoſe of Wi- 
dows, Orphans, Churches, Marriage 
Portions, Teſtaments, and others of the 
like nature; that this Favour ought al- 
ways ſo to be underſtood, as not in the 
leaſt to prejudice the Intereſt of Third 
Perſons, and that the Fayour of theſe 


REMARKS, &c. 


igour of 


ſorts of Cauſes is not to be extended 
beyond the Bounds of Juſtice and E- 


quity. 


See the fourth, fifth, ſixth, ſeventh and eighth Ar- 
ticles of the ſecond Section. 


XIII. 


Upon the fame Principle of the fa- 13. Inter- 


vourable Interpretation of ſome Laws, freation of 
the Benef.ts 


of Princes. 


and the ſtrict Interpretation of others, 
doth depend the Rule of two different 
Interpretations of the Will of Princes, 
in the Gifts and Privileges which they 
py to ſome Perſons. For when the 
aid Gifts are ſuch, as that we may give 


to them a full and intire Extent, with- 


out any Prejudice to other Perſons ; they 
are always interpreted in favour of the 
Perſon whom the Prince had a mind to 
honour with this Benefit, and an Ex- 


tent is given to it ſuitable to what the 


Liberality that is natural to Princes does 
demand. But if it be ſuch a Gift and 
Privilege as cannot be interpreted in this 
manner, without prejudice to other per- 
ſons, it muſt be reſtrained to what may 


be granted them without prejudice to 


others. | 
© See the ſeventeemh Article of the ſecond Section. 


XIV. 


We have ſeen what are the Founda- 14. Divers 


of Effects, or 
Uſes, of 
of the Order of Society, they ought to 3 


diverſify the Effects of that Authority, hivir, fo per- 
according to the ſeveral Uſes that are mit, t pu- 
neceſſary for forming that Order, and *. 


tions of the Juſtice and Authority 
Laws, and that ſeeing they are the Rules 


for maintaining it. This is the reaſon 
why many Laws ordain, ſome prohibit: 
why others permit, and why all puniſh 
and reſtrain thoſe who tranſgreſs their 
different Diſpoſitions; whether it be 
that they do not accompliſh what the 
Laws preſcribe; or that they do what 
the Laws forbid ; or that they tranſ- 
greſs the Bounds of what they permit. 
And according to the ways in which 
their Diſpoſitions, and their Deſign, 
are violated, they deprive thoſe of their 
Effects who do not fulfil what they en- 
Join: they puniſh thoſe who do what 
they forbid, or who do not that which 
they command: they annul that which 
is 3 contrary to the Order which 
they preſcribe: 2 repair the Conſe- 
quences of their Infractions: they take 
vengeance for every thing that violates 
their Diſpoſitions : and, in fine, they 
maintain their Authority by all the ways 
that are neceſſary for preſerving Order u. 


u See the eighteemth and twentieth Articles of the 
firſt Section. 
XV. Ir 
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15. Laws It follows likewiſe from the ſame Re- 
reflrain nt mark on the Juſtice and Authority of 
ny 3 Laws, that they reſtrain not only 
— 2 what is directly oppoſite to their ex- 
Difpoſitions, preſs Diſpoſitions, but alſo what is indi- 
bur alſo rectly contrary to their Intention. And 
_ „ whether it appear that both the Sparir 
a and Letter of the Law be violated, or 
Intentim. that only the Spirit of the Law be tranſ- 
greſſed, and the Letter of it ſeemingly 
obſerved, the Tranſgreſſor does never- 


theleſs incur thereby the Puniſhment *. 
* See the nineteenth Article of the firſt Section. | 


XVI. | 


16. Laws It is alſo another Conſequence of 
are made Laws being the Rules of the Univerſal 


for what Order of Society, that no Law is made 


_— þ, £9 ſerve only for one Perſon, or for one 


and not for Caſe, or for one ſingular and particular 


one ſingle Fact; but they provide in general for 
Caſe. what may happen: and their Diſpoſiti- 
ons reſpect all the Perſons, and all the 
Caſes to which they extend y. And 
therefore the Wills of Princes, which 
are limited to particular Perſons, and to 
ſingular Facts, ſuch as a Pardon, a Gift, 
an 3 and others of the like 
nature, are Favours, Conceſſions, Privi- 
leges, but not Laws. And altho' very 
often they be ſingular Caſes, which are 
the Motives of new Laws; yet they do 


not regulate even thoſe very Caſes which 


have given Occaſion to the ſaid Laws, 


and which were otherwiſe regulated by 


preceding Laws; but they only take 
care to regulate for the future Caſes 
like unto thoſe which gave riſe to them. 
Thus, in France, the Edict about Mo- 
thers, and that about ſecond Marriages, 


have provided againſt the Inconvenien- 


ces to come, and the preceding Caſes 

have been regulated according to the 

Diſpoſitions of the Laws that were in 
force before that?. 


v Ste the rwenty firſt and twenty ſecond Articles of 
the firſt Sectiun. | 


* See the thirteenth aud fourteenth Articles of the 


Section. 
A XVII. 


Laſtly, it is another Conſequence of 

Rr the mares Remark, that 5 Laws 
according to are general Rules, they cannot regulate 
theirDY87- the time to come, ſo as to make expreſs 
Proviſion againſt all Inconveniences, 

which are infinite in number, and that 

their Diſpoſitions ſhould expreſs all the 

Caſes that may poſſibly happen; but it 

is only the Prudence and Duty of a 
Lawgiver, to foreſee the moſt natural, 


xvii A TREATISE of LAWS. CAE XII 


and moſt ordinary Events, and to form 
his Diſpoſitions in ſuch a manner, as 
without entring into the Detail of the 
ſingular Caſes, he may eſtabliſh Rules 
common to them all, by diſcerning that 
which may deſerve either Exceptions, 
or particular Diſpoſitions . And next it 
is the Duty of the Judges, to apply the 
Laws not only to what appears to be 
regulated by their expreſs Diſpoſitions, 
but to all the Caſes where a juſt Appli- 


cation of them may be made, and which 


appear to be comprehended either with- 
in the expreſs Senſe of the Law, or 
within the Conſequences that may be 
gathered from it. ” 


* See the twenty firſt and twenty ſecond Articles of 
the firſt Section. 5 4 | 4 


XVIII. 


We have ſeen that all the Laws de- 18. There 
rive their Source from the two Primary are Rules 
Laws, that many depend on others of w are 

a | general, and 
which they are e re Tak and that n 70 
all of them regulate either in general, all carers, 
or in particular, the different parts of others com- 
the Order of Society, and Matters of %% fe- 
all kinds. From whence it follows, that , _— 
the Laws are the more general the near- hers peculi- 
er they approach to the two firſt Fun- ar to one. 
damental Laws, and the more they de- 
ſcend to particulars, they are the leſs ge- 
neral. Thus, ſome Laws are common 
to all ſorts of Matters, ſuch as thoſe 
which enjoin Honeſty and Sincerity, 
and which forbid Deceit and Fraud, and 
others of the like nature. Others are 
common to many Matters, but not un- 
to all: Thus, this Rule, That Cove- 
nants are in place of a Law to thoſe 


that make them, agrees to Sales, Ex- 


changes, Letting and Hiring, Tranſ- 


actions, and to all the other kinds of 
Covenants; but has no relation to the 

matter of Guardianſhips, nor to that of 
Preſcriptions. Thus, the Rule of Reſ- 

ciſſion, upon account of the py. be- 

ing damaged in more than the half of 

the juſt price, which takes place in the 

Alienation of Lands by a Sale, doth not 

take place in an Alienation made by a 

Tranſaction b. | 


o See that diſtintion of the Laws in the fifth Arti- 
cle of the firſt Section. | 


XIX. 


It follows from this Remark, that it 1g Theim- 
is of importance in the Study and Ap- Portance of 


plication of the Laws, to obſerve, and 1p of 


to diſtinguiſh the Rules which are com- ſorts of 


mon to all Matters without diſtinction, Laws. 
thoſe which extend to ſeveral Matters, 
I but 


r ET, TO TT ENTS 
de ett ORIG be oa nnd 
ee es be Ee eh as. Fi 
* * 


E 


W 


but not unto all, and thoſe which are 
peculiar only to one; that we may a- 
void falling into the Error, to which 
many perſons are liable, of extending a 
Rule that is peculiar to one Matter, to 
another where it has no uſe, and even 
where it would be falſe. Thus; for Ex- 
ample, we find this Rule in the Roman 
Law, that in ambiguous Expreſſions 
we muſt chiefly conſider the Intention 


| of the Perſon who ſpeaks e; this inde- 


finite Rule being found in a Title of 


ſeveral Rules concerning all Matters, 


and it not pointing out what Matter it 


properly belongs to; it ſeems to be ge- 


neral and common to all: and if we ap- 
ply it indifferently to all Matters, we 
ſhall draw the ſame inference from it in 
Contracts, as in Teſtaments, where we 


are to interpret the ambiguous Expreſ- 


ſion by the Intention of the Perſon 
whoſe Will it is intended to explain. 
However, this Application, which will 
be always juſt in Teſtaments d, will be 
often found falſe in Contracts; for in 
Teſtaments, it is only one Perſon alone 
who ſpeaks, and his Will ought to ſerve 
as a Law. But in Covenants, it is the 


Intention both of the one and the o- 


ther Party, which is the Law common 


to both. Thus, the Intention of the 


one Party, 7 to anſwer to that of 
the other, and it is neceſſary that they 
underſtand one another, and that they 

> together. And according to this 
Principle, it often happens that it is not 
by the Intention of the Perſon who 
ſpeaks that the ambiguous clauſe is to 


be interpreted; but father by the rea- 
ſonable Intention of the other Partv. 


Thus in a Sale, if the Seller hath made 
uſe of an ambiguous Expreſſion con- 
cerning the qualities of the Thing ſold; 


as if in ſelling a Houſe, he ſaid that he 


fold it with its Services, without diſ- 
tinguiſhing whether they be Services 
which the Hquſe owes, or which are 
due to it; and the Houſe is found to be 
ſubject to a Service which was not 


| known, ſuch as a Right of Paſſage, a 


Seryice of not raiſing a Building higher, 
or other of the like nature, the great 
inconyeniency of which would have 
either prevented the Buyer from buy- 
ing at all, or from giving ſo great a 


- 
. 


Price for it, if he had known of the 


Service; this ambiguity of the Expreſ- 


ſion, of the Seller will not be interpret- 


ed by his intention, but by the inten- 


tion of the Buyer, who had no reaſon 


to imagine that the Houſe was ſubje& 


to wy ſuch” Service. And this Seller 
ſhall be bound for all the Effects of 


VOI. I. 


. * 6 — * 4 « 22 2 88 ES.” 


bitrary Law in the Reman Law, which 


Warranty, purſuant to the Rules of 
ien 
e eee T. 96... 


on 1 is remarkable, that this gi Law, ff. de reg. 
jur. is taben out of the Treatiſe of Mecian about De- 
* See the fourteenth Article of the ſecond Seftiou of 
Covenants; the fourteenth Article of the eleventh Sec- 
tion of the Contract of Sale; the tenth Artidle of the 
third Section of Letting and Hiring. 2 Ha 


XX. pork 


We have ſeen that ſome Laws are fo 20. D 
general, and ſo certain every where, cent © 
5 N the Excep- 

tions. 


that they do not admit of any Excep- 
tion: and that, on the contrary; there 
are many Laws to which there are Ex- 
ceptions. It follows from this Rule, 
that we muſt not indifferently apply the 
general Rules to all the Caſes that ſeem 
to be comprehended within their Diſ- 
poſitions, for fear we ſhould extend 
them to Caſes which are excepted from 
the Rule. And this makes it neceſſary 
to know the Exceptions. | 


XXI. 


It is material to obſerve in reference , , 155 
to Exceptions, that there are two ſorts ſorts of Ex* 
of them: Thofe which are made by Ar- ceptions, | 


r * je Natural 
bitrary Laws, and thoſe which are made 1 


by Natural Laws f. Thus, it is an Ar- 


excepts Military Teſtaments from the 


General Rules concerning the Formali- 


ties of Teſtaments; and it is alſo anos 
ther Arbitrary Rule according to the 
Uſage of France, that the Reſciſſion of 
a Sale on account of Lands being ſold 
for leſs than half of the true Value, does 
not take place in Sales made publickly 
by Order of a Court of Juſtice. Thus, it 
is a Natural Law, that we cannot enter 
into Covenants that are contrary to the 
Laws, and to Good Manners; and this 
Law makes an Exception * 
Rule, that we may make all ſorts of 
Covenants. And it is by another Na- 
tural Law, that an Exception is made 
to the Rule of the Reſtitution of Mi- 
nors, in the caſe of ſuch Engagements 
as were reaſonable för them to enter in- 
to, and where any prudent diſcreet Man 
would have done the ſame. 

f See the ſixth, ſeventh, and eighth Articles of the 
feſt Sim of ths Lala Law note 


It is eaſy to perceive, that the Ex- 
ceptions which are made by Arbitrary 
Laws, are obſerved, and learnt by bare 
Reading, and by Memory, and that it 
is by Study that we mult learn them. 
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But che diſcerning the Exceptions which 


are of the Natural Law, does not al- 
ways depend on bare Reading, and it 


recquires Reaſoning. For there are Na- 


tural Exceptions which we do not find 
written down in Laws: And even thoſe 
which are written, are not always join- 


ed to the Rules which they reſtrain. 
So that the Knowledge of Exceptions, 


which is ſo neceſſary, demands equally 
both Study in general, and a particular 
Attention to the Spirit and Deſign of 
the Laws which are to be applied; to 


the end we may not encroach upon the 


Exceptions, by giving too large an Ex- 


tent to the general Rules. 


+ Wt. © 


+. Advice We may add as a laſt Remark, and 


— which is a Conſequence of all the others, 
the Rules 


that all the different Views which are 


ſo neceſſary in the Application of Laws, 


demand a Knowledge of their Princi- 
ples, and of their Detail; and this im- 
plies the Light of Good Senſe, accom- 


panied with Study and Experience. For 
without this Foundation one is in dan- 


er of making falſe Applications of the 
aws: either by miſapplying them to 


other Matters than thoſe to which they 


have a relation: or by not diſcerning 
the Bounds which are ſet to them by 
Exceptions: or by giving too large an 


Extent to Equity againſt the Rigour of 


the Law, or to the Rigour againſt E- 
Fir: or for the want of the other 


PF” 


iews which are to regulate the Uſe of 


„ | 
8 See the laft Article of the ſecond Seftion of the 


Rules of Law. 
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A General Idea of the & ubject Mat. 
ters of all the Laws : Reaſons 
for making Choice of theſe which 


ball be treated of in this Book. 


"C8 CONTENTS. 


1. All the Subject Matters of Laws, are 
either of Religion, or of Temporal Po- 
Mer. e ee | | 

2. Matters peculiar to Religion. 

3. Matters peculiar to Civil Policy. 

4. Matters common to Religion, and to 
Policy. ern e 

5. Three ſorts of Matters of Temporal 
Per. 


6. Thoſe of ile Law, o. Nation. 


« # 


8 Thoſe of. the Publick e 
- Thoſe of Private La. 


9. Remark on the "Ordinances, the Guſ- 


tome, . the Roman Lau, and the Ca- 
non Law . to ſhew what are the Mat- 
ters that come within the defign of this 
© Mod on; lid ads bat ow e 
10. What theſe Matters are Reaſons 
for the Choice that has been made of 
0 S 41g. e l n . 
S we have alr dy ſeen that all the 1. Al ne 
1 different forts of Laws are re- ſubject Mat- 
duced to two Kinds, which compre- π 


hend them all; one of the Laws of e- Relieion, 5 


: 


F304 5 


ligion; and the other, of the Laws of of Twmporal 


Temporal Policy; and that of theſe Pdliy. 
laſt, ſome are common both to the one 


and the other kind: ſo we ought like- 


wiſe to diſtinguiſh all the Matters of 
Laws into two Kinds, one of the Mat- 
ters of the Laws of Religion, and the 
other. of the Matters of the Laws of 
Policy, ſuppoſing that among all theſe 
Matters, there are ſome of them tha 
are common to both the Kindes. 
| By © 


Thus, the Matters which concern 2. Masters 
the Myſteries of Faith, the Sacraments, peculiar to 
the inward Diſpoſition of the Mind, Religion. 
the Diſcipline of the Church, are * | 

Re- 


ritual Matters, which are proper to 


ligion. 
And the Matters which relate to the 3. Marrws 
Formalities of Teſtaments, to the di- peculiar to 


ſtinctions of Goods into Paternal and Ci Polch. 


Maternal, Eſtates of Inheritance and 
by Purchaſe, to Preſcriptions, to the 


Right of Redemption, to Fees, to the 
Community of Goods between Huſband 


and Wife, and others of the like nature, 

are Temporal Matters proper to Civil 

Policy. 1 oily Bae. TY 

5 — to Princes, N in all ſorts 2 

O Enga ements, Honeſty and Fair- Rlg'”, 

dealin ofen and in Commerce, 1 ce 

are Matters common to Religion and to 

Policy; in which both the one and the 

other eſtabliſh Laws. according to their 

Ends; as has been already obſerved. 

1! ſhall not here enter upon a fuller 

Explanation of the Matters which be- 

long properly to the Laws. of Religion; 

bur ſhall proceed to conſider chole of 

the Laws of Temporal Policy, and to 
5 l 
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it out thoſe: that are to be treated of 


this Book: : 265 pls 1 
t 15 | 8 4 00 © 2 J 
7. Three The 7 2 of Temporal Policy a ae 
pre wk oe of three ſorts, accordit to [the three 
Tempor kinds of 8 of this Policy, which 
Policy. have been nth eady mentioned; vis. the 
Law of Nations, ee and 
the PRIN % i 0 2 
oft Ol ot ahn. 192 0 Flu s 
6. Thoſe "The Matters of the Law of Nations, 
#heLawof in the ſenſe which this word has with 
TO us, as has been already remarked, are 
the Ways by which * erent In- 
tercourſes ad Correſpo ndits are car- 


ried on between one See and ano- 
ther, ſuch as Treaties of Truces, 
| Suſpenſions of Artns, Since 10 in Ne- 
gotiations, the Safety of "At aſſadors, 
the Engagements of Hoſtages, the man- 
ner of declaring and making War, the 
Liberty of Trade, and other Matters of 
the like nature. 
7. Theſe of The Matters of the Pablick How! ate 
the Pulick choſe which concern the Order of the 
Government of every State, the ways 
of calling to the Sovereign Power 
Kings, Princes, and other Potentates, 
by Succeſſion, by Election the Rights 
of the Sov 
Juſtice, the Militia, the Treaſury, the 
different Functions of Magiſtrates, and 
other Officers, the Government of 
Towns, and others of the, ARE nature. 


VIII. 


8. Thoſe of) The Matters of Private Lb: are thi 
— ents between private Perſons, 
wy mmerces, and whatever may be 
neceſſary to be regulated among them, 

rde g, preventing of diſputes, or for 

ending them; ſuch as Contracts and Co- 

venants of all kinds, Mortgages, Pre- 

2 tions, Guardianthips, eſſions, 2 

eſtaments, and other Mans. | 


IX. 


9. Remark In order to explain what are all the 
on the Ordi- Matters that thall be treated of in this 
— he Book, and the reaſons of the Choice 
js, pi which has been made of them, it is ne- 
Law, and ceſſary to make firſt of all a Remark on 
22 the ſeveral Laws that are in uſe in the 
ingdom of France.  - 

33 by France there are four different 
Matters kinds of Laws, the Ordinances, and the 
that come Cuſtoms, which are the Laws peculiar 
5 7 to that Kingdom; and ſuch A ee the 
hi; Bok, Roman Law, and of the Cation Law 

1 

as are there obſerved. 


Vet. J. 


IS 


A general Idea of ile Sv eer Marie ; Ac & 


ercign, the Adminiſtration of the 
Law, 


. ee 


„ * ww 
7 
7 


Theſe four ſorts of Law's regulate in in 
8 all Matters, of what nuture ſo- 
-ever; but their Authority is very diffe- 
rent. OT 

The Ordinances have an univerſal Au- 
morty over all the Kin N and are 
all of them obſerved in all parts of the 


ngdom, ex gen! ſome of ed whoſe 
E reſpect only ſome of the 
Provinces. 


The Cuftoms have their particular 


Authority; and each Cuſtom is confined 


to the Limits of the Province, or Place 
-Where it is obſerved. 

The Roman Law hath in the King- 
"With of France two different. Uſes; and 
Hath for cach aft them its Proper Aurho- 


Yit 

- of theſe Uſes is, that it is oh 
ſerved as a Cuſtom in many Provinces, 
and is there in the place of Laws in ſe- 
veral marters. Theſe are the Provitices 
of Which it is fald, that they are 
vetted by the Written! Law; and for 
the Us of thoſe Provindes, the Ko. 
Man Law has the fame Authority, as in 


the other Provinces cheit Peculiar Cul- 


toms have. 

The other Uk of. the Roman Law i in | 
Eves; extends to all the Pfovinces, and 
omprehends all Matters: and it Con- 
Wiſts in this, that they obſerve over all 
Kingdom 1 ofe Rules of Juſtice and 
E. tiity which art termed the Written 
becaũſe they are Written ip, 118 
Noman Law: Thũs for che Tecond | 
8 has the ime Authority ale 105 

. have over our Reaſon. 
: Candn' "Faw contains a 5 ore at 
ip bf Rites Which are obſerved in 
Pe but it 1210 reg lame Which 


rhey rejot obſerve all the 
Canon which cons Nec Oy ith and Man- 
s, and v 


en from Serip- 

ane from t bbc and from the 
teceive of i it likewiſe 

oy Cos which re- 

LA + the 1 of the Church. 0 

T0 by . 15855 Have received like- 
wile ne Ru Fit which relate only 
to Tempo Policy But other Dil- 
poſitions of ir the 1999 15 either becauſe 
they are not re in uſe there, or 
that even fome of them are contrary to 
the Rights and Liberties of the Gallican 
Church. 


Having made thele Remarks, it is 10. hat 
now eaſy to ſhew, what View the Au- ße Mat- 
thor propoſed to himſelf in the Choice r i 
of the Matters which he thought pro- e Rk 
per to comprehend in this Book, and hat has 
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a Depoſit, and 
Of r Preſcriptions, Mort- 
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been made to diſtinguiſh them from thoſe which | 
of them. he thought fit to exclude. 


Among all the . which. are. re- 
gulated 57 theſe four ſorts of Laws 
S hich = in uſe in France, viz. The 


Ordinances, the Cuſtoms, the Canon 


Law, and the Roman Law, there is a 
great number of them which are diſtin- 
guiſhed from all the others, in a manner 
which has been the reaſon of the Choice 
hat has been made of the. 
The Matters which are thus diſtin- 
ed from the others, are thoſe of 
-ontra&ts, ſuch as Sales, Exchanges, 
5 * and Firing Loan, Partnerſhip, 
1 other Covenants : 


ages: Of Succeſſions, Teſtaments, Le- 
acies, Subſtitutions: Of Proofs and 
reſumptions: Of the State of Perſons: 
Of the Diſtinctions of Things: Of the 
Sages of interpreting Laws; and ma- 
other Matters, which have all of 

8 em this belon * to them in com- 


mon, that the Uſe of them is more fre- 


quent, and more neceſſary than that of 


other Matters. 
The Author conſidered that theſe | 


Matters are diſtinguiſhed from all the 
others, not only in that the Uſe of them 
is more frequent, but particularly in 
that their Principles and their Rules are 
almoſt all of them N atural Rules of E- 

quity; which are the Foundations of 

the Rules of the Matters regulated by 


the Ordinancesand Cuſtoms, and eyen of 


ſuch Matters as are not known in the 
Roman Law: for all the Matters re 


| lated by the Ordinances and Cuſtoms, have 


therein no other Laws, beſides ſome Ar- 
bitrary Rules; ſo that it is upon the 
Natural Rules of Equity. that the Prin- 
cipal Law and 3. ion of ſuch matters 
does depend. 
the matter of Fees, . the Cuſtoms have 
only regulated the different Conditions 
of them in divers Places: but it is b Fu 
Natural Rules of Covenants, and 


ther Rules of Equityy that Queſtions 


touching theſe Matters are decided. 
Thus, in the matter of Teſtaments, the 
Cuſtoms regulate the Formalities of 
them, and what Diſpoſitions Teſtators 
may, or may not make; but it is b 
the Rules of Equity, that the Queſts 
ons are decided, touching the Engage 
ments of Heirs, or Executors, the In- 
terpretation of the Wills of Teſtators, 
and all the other Matters in which there 
may be any difficulty. For, as has been 
already obſerved in another place, it is 
always by theſe Rules that Queſtions of 
all kinds are diſcuſſed and decided. 


? ö bo 
* 
o * 
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£ 
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Thus, for Example, in 


. on AP. 


, Since, therefore it is in che Ss 
Law, that theſe Natural Rules of Equi- 
ty have been collected together, and 
that they are there collected in the man- 


her which' has been obſerved in che Fr. 
lexed 7 it is 


their ſo difficult and perp 
this that en gaged the Author in the 
Deſign of this Book, and to make 
Choice of theſe Matters, of which the 


Plan may be ſeen in Ne em . 


ter. „ 4 Fd 
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"CHAP. AN. 


A Plan 6 F the Matters ANT in 
his Book the Civil Tau in 
its N atural Order. 


m The. CONTENTS. 


T. A the Masters of Law have a Na- 
tural Order. = 
2. The Foundation of this Order. 


3- The general Diviſion of the Matters of 
this Deſign, into two Parts: The firſt of 


Engagements, and the ſecond of Succeſ⸗ 
. (15.15 
4. Theſe two Parts are preceded by a 
Preliminary Book, of the Rules of Law 


in general, f Perſons, and of Things. 


v0 Drvifion of the Matters of the Firſt 
Part into four Books. 

'6. Fire Book, of e by Cove- 

7. Second Boot, of E ngagements without 
a Covenant. 

8: Third Book, of the Conſequences of 
Engagements which add to them, or 

. corroborate them. 

9. Fourth Book, of the Conſequences of 

Engagements which diminiſh them, or 
annul them. | 

o. Matters of the Firſt Bool. 

; 4 Matters of the Second Book. 

12. Matters of the Third Book. 

13. Matters of the Fourth Book. 


14. The Second Part, which is of Suc- 


ceſſions. 
157. Diviſion of the Matters of id 2 
Part into Five Boos. 
16. Firſt Book, of Matters common to 
Legal and Teftamentary Succeſſions. 
17. Second Book, of Legal Succeſſions. 
18. Third Book, "of Teffamentary Succeſ- 
ons. 
1 15 Fourth Book, of Legacies and Dona- 
tions in proſpect o Death. 
20. Fifth Book, of Subſtitutions and Le- 
gacies in Truft. 
21. Matters of the Firſt Book. 
22. Matters 
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22. Matters of the Second Book. 
23. Matters of the Third Book. 
24. Matters of the Fourth Book. 
25. Matters of. the fo Book. 

26. The Concluſion of 


ſerved in it. 5 
27. Remark on the Matters which belong 
to the Publick Law. 


I 


1. All Mar- LE the Matters of the Civil Law 
2 1 bave among themſelves a ſimple 
— and a natural Order, which forms them 
into one Body, in which it is eaſy to 
ſee them all, and to perceive with one 


view in what Part every one hath its 


Rank. And this Order is founded on 


the Plan of Society which has been al- 


ready explainet. 
| q ot 02 


2. The | We have ſeen in that Plan, that the 


Fondation Order of Society is preſerved in all Pla- 
4 Ad is ces by the Engagements with which 
God links Men together, and that it is 
tuated in all Times by Succeſſions, 

which call certain Perſons to ſucceed in 

the place of thoſe who die, to every 


thing that may paſs to Succeſſors. And 


this firſt Idea makes a firſt general Diſ- 
tinction of all Matters into two Kinds: 
One is of Engagements; and the other 
of Succeſſions. | 
All the Matters of theſe two Kinds 
ought to. be preceded by three ſorts 
of General Matters, which are common 
to all the others, and neceſſary for un- 
derſtanding the whole Detail of the 
Laws. 1 OT 
The firſt comprehends certain Gene- 
ral Rules which reſpe& the Nature, 


Uſe, and Interpretation of Laws; ſuch 


as thoſe which have been mention- 
ed in the twelfth Chapter. 

The ſecond concerns the ways in 
which the Civil Laws conſider and diſ- 
tinguiſn Perſons by certain Qualities 
which have relation to Engagements, 
or Succeſſions; as for Example, the 
qualities of a Father of a Family, or of 


a Son 3 the Father's Juriſdic- 


tion, of a Major, or a Minor, the qua- 
lities of a Child lawfully begotten, or 
of a Baſtard, and others of the like 
nature, which make that which is call- 
ed the State of Perſons. 

The third comprehends the ways in 
which the Civil Laws diſtinguiſh the 
Things which are for the uſe of Men, 
with reſpe& to Engagements and Suc- 
ceſſions. Thus, with reſpect to Engage- 
ments, the Laws diſtinguiſn the Things 

| i 


the M 


this Plan of the 
| Matters: Reaſons for the Order ob- 


the 


ATT ERS, &c. lin 
which enter into Commerce, from thoſe 
which do not enter into it; ſuch as 
Things Publick and Things Sacred: 
And with reſpect to Succeſſions a Diſ- 
tinction is made of Goods Paternal and 
Maternal, of Eſtates of Inheritance, and 
thoſe of Purchaſe. . 


III. | 
According to this Order, we ſhall 3. The ge- 
divide all the Matters of this Book into 7 Ry: 
two Parts. The firſt ſhall be of En-ag,,,”; 
ements, and the ſecond of Succeſ- ethic Deſign, 
yan 185 And bo rap _ and the other = m_ 
I rec a Preliminary Book; 7.***- 
the rſt Title of which ſhall pag 23 
General Rules concerning the Nature and che fe- 
and Interpretation of Laws; the ſecond condof Suc- 
ſhall be of Perſons ; and the third of .. 


Things. 0 


As to the Diſtinction of the Matters 4. The/e 
of the firſt Part, which is of Engage- 9 Parts 
ments, it is to be remarked, as has al- ri N 
ready been ſhewn in the Plan of So- n 
ciety, that Engagements are of two Book, of the 
Kinds. | „ 

The firſt is, of thoſe which are form- Et bw 
ed mutually between two or more Per- ſam, and of 
ſons, by their Will and Conſent ; and Things. 
this is done by Covenants, when Men 
engage themſelves mutually and volun- 
tarily in Sales, Exchanges, in Letting 
and Hiring, in Tranſactions, Compro- 
miſes, and other Contracts and Cove 
nants of all ſorts. | 

The ſecond is of ſuch Engagements 
as are formed otherwiſe than by mutual 
Conſent ; ſuch are all thoſe which are 
made either by the Will of one Perſon 
alone, or without the will of either of 
the Parties. Thus, he who undertakes 
to manage the Affair of his abſent Friend, 
engages himſelf by his Will, withour 

onſent of the abſent perſon. Thus 
the Tutor is engaged to his Pupil, in- 
dependently of the will of the one or 
the other. And there are divers other. 
Engagements which are formed with- 
out the mutual Will of thoſe who are 
bound by them. | | 

All theſe forts of Engagements, whe- 
ther they be Voluntary or Involuntary, 
have divers Conſequences, which are re- 
duced to two Kinds. The firſt is of thoſe 
ſorts of Conſequences which add to En- 
gagements, or which ſtrengthen them; 
uch as Mortgages, the Privileges of Cre- 
ditors, Obligations in which ſeveral per- 
ſons are bound each for the whole, 
Suretiſhips, and others which have this 
Character of adding to Engagements, 
or of ſtrengthening them. 

| The 
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The Gaul Kind * the Conſequences 


of Engagements, is of 2 Which an- 


nil them, or Which change them, or 
iminiſh them; ſuch are , Payments, 
oinpenſations, Jovations, Re cilhons, 
eſtitutions of Matters to the 4k State 


they were 1n. 
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Books. " ſhall be ranked tire into Four Books. 
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227 Nr, ag ru IN be, of: Chee 


Engagr- oy 
—_ which are oluntaty and mutu En. 


Covenant. 9 * 
„ nd. A ended. of En Were which 

Hook, ale formed without a ovenant. f 

dene. III. A Jarl! 


The Third, of the Conſequences 
TK which :add 'to Enpage ments,” or which 
ſtrengthen and 9 ene, i 


ON 


IX 


9. Fourth 
Book, of the Which annul, Tint 


> or = the 
. Engagements. 


gagement. * TO hows » or amul then. 
X. 
10. Mar- This Firſt Book, of Oelz, man 
ters of the have in the beginning thereof a Title of 
Fnſt Book. * Covenatts i in general. For ſeeing there 
are many Principles, and many Rules 
which are common to all the Rin of 
| Covenants z Order requires that we 
ſhould not repeat thoſe common Rules 
in every Covenant to which they belong, 
but that we ſhould gather them all to- 
er in one placc. 
wards rank under ,articutar Titles the 
different Kinds of Covenants: And we 
ſhall add at the end of the Firſt Book, 
a laſt Title, of the Vices of Covenants, 
ſuch as Fraud, Stellionate, and others: 
in which we ſhall treat of the Effect 
which 'Error and Ignorance, whether it 
be of Fact or of Law, Force and Fear, 
and other Vices, have in the Covenants 
wherem they happen to be. | 
We have Werten in this Firſt Book 
of Covenants, the Matter of Uſufruct, 
and that of Services, becaule Uſufruct 
I 
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We fall after- 


where it comes in naturally. 


and Services an Ser FN 


venants, as onations,: . F 
alen Dy Delta ty and by - 
ther * 71 Thus, 5 8 an Nth. 
5 and a Service [in quired 
Teſtament, yet WS 5 oa 7 — 

cet Matters w N ought to be 
in one place, ſho nh pu - in 
the firſt place to w OR they have re- 
lation. 
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is wy Book: which hal LRN 


En ments 98 50 a Coycnant, ſhall ers of the 
n ole. wh ich 1 Are formed with Second 
oe 3 conſent; fugh as the Eu- Bl 
* of Tutors, thoſe of Curttors 
10, are named either to Perſons, Tuck 
2 Ilie Prodigals, Mad-men, and 
others; or to Goods, as to a vacant 
oh the E gene of Perſons 
irs. of others in 


their abſt, anc eee fer ir know- 
rſons wheſe 


Affairs ave been 1 gh the En- cok 


Ts of Perſo chance to 
ave ſomething in D on togerher 
without a 38 5 7 are divers 
other ſorts of Involuntar ys agements, 
and ſome which are 1 en ms 
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The Third Bodk hall rfeat of the 12. Matters 
13 of ents, whether the Third 
they be Voluntary or Iavo btary, which Bool. 
add to them, or corroborate them, and 
ſhall contain the ſeveral Matters which 
have this Character; ſuch as Mort- 
gages, the Privileges of Creditors, the 
Obligations of Perſons bound Joint - 
7 "_ Sug _ whole Sum, 
tiſhips, s an Damages. This 
Book ſhall likewiſe/take in the Matter 
of Proots and Preſumptions, and of an 
Oath, which are Corlſequences of all 
ſorts of Engagements, and which cor- 
roborate them. And altho' Proofs, and 
an Oath, ſerve hkewiſe to diſſolve En- 
gagements, yet this Matter, which 
ought not to be put in ſeveral places, 
ought to be inſerted in the firſt place 
We ſhall 
likewiſe place among the Conſequences 
which ſtrengthen and fortify Engage- 
ments, Poſſeſſions, and Preſcriptions, 
which confirm the Rights which people 
acquire by Covenants, and by other Ti- 
tles. And altho' Prefcriptions have alſe 
the effect to annul Engagements, yet it 
is natural to place them in this Book, 
for the ſame reaſon that Proofs are taken 
into it. i 
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T0” The Fourth and Laſt Book of this 
zr Firſt Part, ſhall be, of the Conſe- 
gqauences, which diminiſh, change, or 
annul Engagements, and which ſhall 
contain the Matters which have this 
Character; ſuch as Payments, Compen- 
ſations, Novations, Delegations, Rel- 
ciſſions, and Reſtitutions. 


XIV. 


14. TheSe- The Second Part, which is to be of 
cond Part, Succeſſions, comprehends a great num- 
te? ber of Matters, and different enough to 

make a Diviſion of them into five Books. 


XV. | | 

15. Divi- To conceive aright the Order of 
on of the theſe Five Books, we muſt conſider that 
a_—_ there are two ways of gens The 
Part into One of Succeſſions which are called Le- 
pve Books. gal, that is to ſay, * by the Laws, 
which make the Goods to paſs from 

thoſe who die, to the perſons whom 

they call to ſucceed to them: And the 

other, of Teſtamentary Succeſſions, 

which make the Goods to paſs to thoſe 

who are inſtituted Heirs or Execu- 


tors, by a Teſtament. 


XVI. 


16. Frſs And becauſe there are ſome Matters 
Book, J common to Legal Succeſſions, and to 


Matters | P ] 
common to Teſtamentary Succeſſions it being pro- 


Legal and per that theſe Matters ſhould go before, 


Tefamen- they ſhall be contained in a Firſt Book. 
ary Sucre. - 

ſions. 3 „ XVII. wi 
17. Second Which ſhall be followed by a Second; 
Book, of Le in which Legal Succeſſions ſhall be ex- 
gal Suceſ® plained. : i 21 33. bt | 
8 5 421 XVIII. 
18, Td - And by a Third; which ſhall contain 


e Teſtamentary Succeſſions. 

19. Fourth © Seeing it often 2 that Perſons 

Book, F Le. who name Heirs, or Executors, in their 

ee wy Teſtaments, arid thoſe alſo who will have 

in proſpe3of no other Heirs beſides the Heirs of Blood, 

Dearth, do not leave all their Goods to their 
Heirs, or Executors, but make particu- 
lar Donations to other Perſons by Teſta- 
ments, or Codicils, or other Diſpoſiti- 
ons made in proſpect of death; theſe 
ſorts of Diſpoſitions ſhall be the Subject 
Matter of a Fourth Book. _ 


r 24 


% And laſtly, ſeeihg the Law has added 
— to the Liberty of making Heirs, or 


| ſhall be of Succeſſions in general, ſhall 


A Plan of the MaTTERS, &. lv 


Executors, and Legataries, that of Sub- Sabhituui. 
ſtitutions, and of Deviſes in Truſt, which a Le. 
call a ſecond Succeſſor in the place of f. 
the firſt Heir, or Executor, or of the 

firſt Legatary; this Matter of Subſtitu- 

tions, and of Deviſes in Truſt, ſhall be 

the Subject Matter of a Fifth Book. 


XXI. 


The firſt of theſe five Books, which 21.Matter 
of the Firſt 


: | . 
contain the Matters that are common * 


to the two Kinds of Succeſſions; ſuch 
as the Engagements of the _ of 
Heir, or Executor, the Benefit of an 
Inventory, the manner of accepting an 
Inheritance, or Succeſſion, or of re- 
nouncing it, the Partitions among Co- 
heirs, or Co-Executors. 


XXII. 


The Second Book, which ſhall be of 22. Matters 
Legal Succeſſions, ſhall explain the Or- Ahe Second 
der of theſe Succeſſions, and the man- Bool. 
ner in which Children and other De- 
ſcendants are called to them; as alſo Fa- 
thers, Mothers, and other Aſcendants; 
Brothers, Siſters, and other Collaterals. 

Theſe Legal Succeſſions are alſo called 


Succeſſions of Inteſtates: and this word 


is particularly made uſe of in the Ro- 
man Law, becauſe the Heirs at Law, 
who are the Heirs of Blood, do not 
ſucceed: except when there is no Teſta- 
ment; but this is not to be underſtood 
of Perſons to whom a Legitime, or 
Child's Part is due by Law. 


XXIII. 


The Third Book, which ſhall be of zz. .aazrers 
Teſtamentary Succeſſions, ſhall contain of theThird | 
the Matters which concern Teſtaments, B. 
their Formalities, Diſheriſon, Unduti- 
ful Teſtaments, the Legitime, or Filial 
Portion, the Diſpoſitions of thoſe who 
have contracted a ſecond Marriage. : 


þ © « 


The Fourth Book ſhall be concern- 24. Matter. 
ing Legacies, and other Diſpoſitions e Fourth 
made in proſpect of Death: and in that Bt. 

we ſhall treat of Codicils, of Donati- 

ons in proſpect of death, and of Le- 

gacies. N 

The Fifth Book ſhall contain the 25. Matter 
Matters relating to the ſeveral Kinds J % Fifi 
of Subſtitutions, and of Legacies and B. 
Inſtitutions of Heirs, or Executors, in 

cruſt for them dr i ett 7; 


XXVI. All 
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ef this Plan 211 be treated of in this Book of The be treated of in this Book, according 3 f 
4 Civil Law in its Natural Order. We to the Plan which bas been juſt now 2,414 

fir the Or- have not explained here particularly the drawn of them, there are others which Lax. 

der obſerved Nature of theſe Matters; becauſe we are contained in the Body of the Ry- 
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*. ſhall explain in every one, at the head 
. of each Title, that which ſhall be ne- 
ceſſary fur the knowledge of it before 
reading the particular Rules. | 
Neither have we taken up time to 
give a reaſon for the Order that is par- 
ticularly obſerved in the Matters of each 

Book. We have endeavoured by ſeveral 

Views to range them either according 

as their Nature makes them ſubſequent 

to one another, or according as it ap- 

ae neceſſary to us that the one 

ſhould go before the others, in order 

to their being better underſtood. Thus, 
for Example, in the Firſt Book of the 
Firſt Part, in which are explained the 
ſeveral ſorts of Covenants, after the 
Title of Covenants in general, we have 
placed that of the Contract of Sale be- 
cauſe that of all the Covenants, there 
is not any one which contains ſo many 
8 Matters as the Contract of 
„ and becauſe the Rules of that 
Contract agree to many other Covenants, 
and give a great deal of Light to other 
Matters. Thus, for other the like con- 
ſiderations, all the other Matters have 
been ranged in the Order which they 
have; but it would be too tedious, and 
to no manner of purpoſe, to mo a 
reaſon in each © agg Matter, tor the 
firuation in which it is placed. We 
ſhall only obſerve, that althq the Mat- 
ter touching Mortgages might have 
been placed in the number of Cove- 
nants, becauſe it is uſually by Covenant 
that the Right of Mortgage is acquired, 
yet it was proper to put this Matter in 
another place, 125 the Mortgage 
dg . a primary 1 re prin- 
| Eng agement, at Ways an 
Acceſſory to ſome ps ih 0455.5 Iv 
and often to Engagements which are 
contracted without any formal Covenant, 


ſuch as thoſe of Tutors and Guardians, 
and others alſo, in which the Mort- 
gage is acquired by Law. Thus, this 


atter hath naturally its Order in the 
Third Book: and the fame: reafons have 
obliged us to place the Matter of 'Sure« 
tiſhips, and thoſe of Obligations, where- 
in ſeveral perſons are bound jointly for 
the whole Debt, in the eme Ran: 


man Law, and which are alfo in uſe in 
France, and for which reaſon it would 
ſeem as if they ought to have been com- 
0 001-0 in this Book; ſuch as the 
atters relating to the Exchequer, to 
Cities and Corporations, Criminal Mat- 
ters, the Order of Judicial Proceedings, 
the Duties of Judges. But theſe Mar- 
ters being regulated by the Ordinances, 
and being a part of the Publick Law, 
it was not proper to inſert them here. 
And becauſe there are in the Roman 
Law many eſſential Rules concerning 
theſe Matters, and which being Natu- 
ral Rules are in force in all places, but 
are not expreſſed in the Ordinances 
therefore the Author has collected them 
into one Tome, which is the Second 
Tome of this Work; and the Matters 
treated of in it, as alſo the Matters re- 
gulated by the Cuſtoms of France, and 
which are unknown in the Roman Law, 
are ranked in the following Order. 
All theſe Matters of the Publick Law 
ought to be preceded by thoſe which 
ſhall be explained in this Book. For 


beſides thar they preſuppoſe many Rules 


which ſhall be there explained; it is na- 
tural that ſince the Publick Law has a 


relation to private Perſons, that the 
Matters which concern private Perſons, 


. % 
. £ v — 


ſhould go before thoſe which are of the 


Publick Law; and it is probably for 
theſe Reaſons, that the Matters con- 


cerning the Exchequer, and Cities or 


Corporations,. and Criminal Matters, 
have been placed after the others. Thus, 
after the Matters of this Book which 


make the Firſt Tome, we have placed 


ngito 


which concern the Rights of the Prince, 


in the Second the Matters pertain! 
the Exchequer, and to 'Towns, 


and the Government of Towns, thoſe 
which reſpe&t Univerfatics, and othet 
Societies and Communities, and Crimi- 
nal Matters: And as for the Order of 
Judicial Proceedings, which compre- 
hends the manner of proceeding in Ci- 
vil and Criminal Cauſes, and the Func- 
tions and Duties of the Judges; ſeein 
it is a Matter which has relation to 
the others, it would ſeem proper to end 
therewith. Sb, K AET EY 


1 he” 


4 As 


A Plan of the Mattirs, &c. 


As to the Matters which are. peculiar 


to the Cuſtoms of France, ſuch as Fees, 


the Right of Redemption belonging to 


Families, Wardſhips, the Community 


of Goods between the Huſband and. 


the Wife, the Inſtitutions of Heits, 
by Contract, the Prohibition of be- 


ee a part of the Goods to the 


rejudice of the Heirs of Blood; 
the Renunciations by Daughters of 
their Right to Succeſſions, and every 
thing which the Cuſtoms have in parti- 


cular W to Succeſſions, Donations, 
and other Matters, it is not neceſſary to 
mention their Rank here, it being eaſy 
to judge that theſe Matters relate either 
to Engagements, or to Succeſſions. 
Thus, Fiefs were in their firſt Origine 
Covenants between the Lord and the 
Vaſſal. Thus, the Right of Redemp- 


tion belonging to thoſe of the Family | 


partly 


of the Seller, is a Conſequence. of the 
Contract of Sale. Thus, the Matter of 
Wardſhips, whether of Noblemens 


Children or Citizens, is a kind of Uſu- 


fruct joined with a Guardianſhip. 1 


the Community of Goods between Huſ- 
band and Wik: 


Wife, and the Wife's Join- 
ture, are Covenants either expreſs or 
tacitz, which have a connection with 
the Matter of Dowries. Thus, the 
Inſtitutions of Heirs, by Contract, 
are a Matter which is made up 
of the Nature of Teſtaments, 
and partly of that of Covenants, and 
which hath its Rules from tlieſe two 
ſorts. Thus, every one of all the other 
Matters of the Cuſtoms hath its Rank 
fixed: and it is eaſy to perceive the Or- 
der which they have in the Plan that 


has been explained, 
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t This TABLE ſerves only to mark the Order of the TITLES of all 


the ſeveral Matters which are treated of in this Book, and of which we 
have juſt now laid down the Plan. For which reaſon it is, that we have 
not here ſet down the Numbers of the Pages, nor the Sections of the 


Titles. But this is followed by another Table of the Titles of this Tome, 


and of their 8 e N . Numbers of the Pages where to find them. 
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VII. Of a Depoſitibn, and of Sequeſra- 


VAL Of Preh, 2 
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XII. Of Services. l 

XIII. Of TP anſations. 
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XV. Of Proxies, Mandates, and Com- 


mmi n ons. 

XVI. Of Perſons who drive any Publick 
Trade, of their Fattors and Agents, 
and of Bills of Exchange. 

XVII. Of Brokers, or Drivers of Bar- 

ans. 


XVIII. Of the Vies of Covenants. 


BOOK H. 


Of the Engagements which are form, 
ed without a Coyenant. 


Ter. I. V Tutors. 


II. Of Curators. 

III Of Syndicks, Directors, and other 
Adminiſtrators of Companies and Cor- 
Porations. 

IV. Of thoſe who manage the Affairs of 
others without their Knowledge. 

V. Of thoſe who chance to have any thing 
in common together, without a Cove- 
nant. 


VI. Of choſe who have Lands, or Tene- 


ments, bordering upon one another. 


VII. Of thoſe who receive "what is not 


their due, or who ha * 10 have in 


their Poſſeſſion the Thing of another 
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VIII. Of Damages aach by Faulis 
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BOOK I. 
Of Voluntary and mutual E.. 
guagemenis by „ rg. 


TI TEE 1 


Of Covenants in general, 


Sgor. I. 2 F the Nature of Cove- | 
"S — el ants, and the ways 
0 o ) by which they are 


formed, 


Nature of Covenant, and of 1 eu 
for interpreting them! 2 


ni. Of Engagements which follow natu- 


rally from Covenants, altbo' they be 
not particularly mentioned therein, 41 
iv. Of the ſeveral Sorts of Patts which 


curl of ongipions, © 46 

V. Of Cove which ark null In their 
8 fl 

vi. Of the Diſrlutio of Covenants which 


Were not null, | 77 
g CIR © | 
Of the Contract of Sale, 7 


Sect: I 
7 1 $5 a in bar manner 
N is per 8 


5 
pi of 2 E us gene, which the Seller 
Is under 10 Buy Her, 79 


m. Of ie E e wh the Buyer 


is under to the Sel.er, 6 
iv. Of the Merchandixe, or Thing whic 
-— a oo - 4 
v. Of the Price, kJ 69 


vi. Of Conditions, and, ber Pats in A 6 


Contract o Sale, 
vn. Of the Changes of the\ Thing fi, 
aud how, the Koſs or Gain accruin 
thereby belongs to the Seller, or tu : 
- © Buyer, * 72 
vm. Of Sales that are null, 75 
ix. Of thei Reſciſſron of Sales on account 


34 


+ * 
IT. of the P, intiples which ariſe from the 


be added 10 "ny = parti- 


vi. Of the Engagements which the Pro- 


F the Nature of the Contra? 


Scr. I. 


% the Lowneſs of the Price, p. 77 


x. Of Evittion, and other Troubles to the 


Purchaſer, | 78 


. Of Redhibition, and Abatement of 5 


Price, | 
X11. of other Cauſes of the 3 45 
xt. Of ſome Matters which have me 


tion to the Contract of Sale, 90 
„ 
"= Exchange, 2 
17 1 E IV. 


Of Hiring and Letting to Hire, and 
of the ſeveral Kinds of Leaſes, 94 


SECT. JI 07 the Nature of Letting and 
Firing ”* 
11. Of the Peak N of the Leſſee, 96 


1II. of the Exgagomenis of the Leſſor, 


x00 
IV. of the Mag of the. Leaſes f 
Farms, 102 


v. Of the E ngagements which the Farmer 
is under to the Proprietor, © 104 


prietor 1s under to the Farmer, 106 
vn. Of the Nature of Undertakings of 
Mort by the great, and of othen ways 
of Letting out Man's Labour * In- 
OW iy 107 
Of the Eugageinents of the perſon 
| who undertakes any Wi ork, or ys” 
ro 
ix. O If the Engagements 7 the perſon who 
a= out any Work, or Buſs _ to be 
{ "EFT 


x. of Lea 25 for Perpetuity, or fo a long 


Term of Year als” 112 

L FTI; T L E v. 
Of the Loan of Things to be reſtored 
in Specie, and of a Pr eng 
115 


F the Nature of the Loan of 
Things to be reſtored in Specie, 


+ and 


ir. O F the Engagements of the Lender, 
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BE ͤ 


PRELIMINARY BOOK. 


nw hich treats of the Rules of Law in general, 
Perſons, and Things. 


iven the name of 
Preliminary to this Book, 
becauſe it contains three 
kinds of matters, which be- 
— ing common to all the o- 
8 coded of in this Work, and ne- 


IF, have gi 


a for underſtanding them aright, 


aght to be placed firſt in order. And 
cd „the matters contain'd in this 
| Book, are, as it were, the firſt Elements 
of the Law; for before we deſcend to 
a particular 2 into the Rules of the 
Law, it is neceſſary, in the firſt place, 
to know in wer the nature and ſe- 
veral kinds o theſe Laws, and the ways 
of underſtanding and applying them 
juſtly. : And this ſhall be the ſubject 
x of * frſt Title of this Book. 
Vo I. 


And becauſe in the examination of 
the ſeveral matters treated of in the 
Body of the Law, and in particular 
Laws, we muſt always conſider the 
perſons whom the ſaid matters and Laws 
relate to. And becauſe there are in all 
perſons certain qualities, with reſpect 
to which they are conſidered and dif 
pe by the Laws, and which have 

a particular relation to all the' matters 
treated of in the Body of the Law; 
theſe qualities, and theſe diſtinctions of 

erſons, ſhall be conſider'd in the ſecond 
Tire of this Book. 

And the third Title ſhall contain the 
ways in which the Laws conſider and 
diſtinguiſh the ſeveral kinds of thin 
by the qualities which fit them for t : 

uſe 


11s 8 


uſe and commerce of perſons; and ac- 
cording as theſe uſes, and this commerce 


of things enter into the order cſtabliſh'd 
NE 165 Ge — 


ans 
ere 


the Rules of Law in Ge- 
r Rok which ſhalt be ex- 


| gl plain'd under this Title, concern 
in general the nature, uſe, and 
interpretation of Laws. And ſeeing 
theſe Rules are common to all the mat- 
ters contain'd in the Body of the Law, 
and are of conſtant uſe, I would adviſe 
the reader not to content himſelf with 
a bare and ſimple reading them over, 
but to peruſe them diligently from time 
to time, and to have recourſe to them 
always upon occaſion. It will not be 
improper for him to read likewiſe at the 
ſame time, the xith and xiith chapters of 
the Treatiſe of Laws. 15 


= 


— 


SECTION 0. 


of their nature. 


| 5 * that which is regulated. But Where», 
as the Laws ought to be written, to 
the end that the writing may fix the 


FI mind to conceive a juſt idea of that 
wr which is eſtabliſh'd by the Law, and 
that it be not left free for every one to 
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Of the ſeveral forts of Rules, and 


of the ideas E underſtand commonly by theſe 
form'd words Laus, ard Rules, that 
the wards, which is juſt, that which is command- 


The CIVIL LAW, &c. Parr. Book, 


wile in the following part of the Wotk, 

as we ſhall have occaſion to mention 

2 = 2 are many written 

tive Laws; and there 3 
down in writing 

It is not necefiry, after what has 


been faid of Laws, und Rules, ia the 


Treatiſe of Laws, to define anew in 
this Title, What a Law is, and what a 
Rule: it will be ſuffelent here to give 
an idea of the Rules of Law, in the 
ſenſe which comprehends - the written 
Rules; becauſe it is in the 
of all the written Rules, that the whole 
Science, and Study of the Law does 


conſiſt. 
The CONTENTS. 


1. Definition of Rules. 8 

1. Two forts of Rules, natural aud a 
trary. 

3. M hicb are the natural Rules. 

4. Which are the arbitrary Rules. 

5. Another divifion of Rules. 

6. Two ways of abuſing the Rules. 


ri 


7. Exctptions are Rules. 


8. Two ſorts of Exceptions. 
9. Laws, ought. to be known. 


10. Two farts of arbitrary Law; vil 


den Laws, and Cuſtoms. 


12. Natural Laws regulate what is paſs, 
and what is to come. 

13. Arbitrary Laus regulate only what 

14. The effeft of new Laws, with re- 

ell do aulas is puſh. 

15. Another effeft of new Laws, as to 

what in puſt. 


ſenſe of the Law, and determine the | 16. Of the time when new Laws begin 


to be in force. 


17. Two ways by which ' new Laws are 


repealed, 

18. Several effects of Laws 

19. Laus reſtrain whatever is dont in 
fraud of ibm. 

20. Laws annum or reftrain what is done 

contrary to their probibition. | 

11. Laws are general, and not made for 
one Caſe, or one perſon: : 

22. Seqarl of the foregoing Rule. 

23. Equity is the aniver/ſal Law. 
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HRE Rules of Law are ſhort and 1. Dehn- 

clear expreſſions of that which to of 

| 1 6 requires; in the reſpełtive caſey. Null, 

1 e two. ſenſes above - mentioned, not And euch Rule hath its peculiar uſe for 

"Fl only in this Preliminary Book, but like - thoſt hom its provifion may —_ 
| IT Thus, 


11. The foundation of the authority of 
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Thus, for example, it may happen, 
through ſeveral accidents, that the Buy- 
er is diſpoſſeſsd of what he has Dought, 
or moleſted in his Poſſeſſion, by thoſe 
who pretend to'be Owners of it, or to 
have ſome other right to it: and the 
Juſtice that is common to all theſe kinds 
of accidents, which requires the Seller 
4 do put a ſtop to all evictions, and other 
; troubles, is contaitrd/ in the expreſſion 
8 of this Rule, Tha? every Seller ought to 
warrant that which he has fold. 


Regula eſt, quæ rem quæ eſt breviter enarrat. 
J. 1. F. de reg. jur. ex jure quod ex regula fiat. 
Per FEN tur brevis rerum narratio traditur., 
d. I. Rei appellatione & cauſæ, & jura continen- 
tur: N 2% Fe 
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2. Two Laws, or Rules, are of two ſortsz 
font of one is of thoſe which flow from the 
ue Law | of Nature and Equity; and the 
ira. other is of ſuch as derive their origine 
from the poſitive Law, which are other- 

wiſe called human and arbitrary Laws, 
becauſe they have been eſtabliſſid by 

Men b. Thus, it is a Rule of the LAW 

of Nature, that a Donation may be re- 


4 + 4 


Donee: and it is a Rule of the poſitive 
Law, that Donations Which are to have 
their effect in the life-time of the 
Donor, and Donee, ought, to be in- 
rolled. | n 


» Omnes populi, qui legibus & moribus regun- 
tur, partim ſuo o, partim ; 
nium hominum jure utuntur. Nam quod quiſque 
populus ipſe ſibi jus conftitait; id pf proprium 
civitatis eſt. J. 9. F. de juſt, & jur. Quod verò na- 
turalis ratio ie omni i b 5 
apud omnes peræquè cuſtoditur, 4. J. y. jus pluri- 
en dicitur. Uno modò cum 465 125 
ſemper æquum ac bonum eſt, jus dicitur: ut jus 
naturale. Altero modo, quod omnibus, aut pluri- 
bus in quæque civitate utile eſt, ut eſt jus Civile, 
nec minus jus rectè appellatur in civitate noſtra, 
Jus Honorarium. J. 1 1. F. 4 
Treatiſe of 
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are the Xi are thoſe which Go "himſelf back oſt 
rural Rules. hliſſ'd, and which he;communicates to 
aſon. "Theſe 
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voked, becauſe of the ingratitudè of the 


roprio, partim communi orh- 


'hominies conſtituit, id 


A in General, Tit I. Sect. 1. 3 


care of the thing he has borrowed; and 
other Rules of this kind, are all of them 
natural and immutable Rules, which 
are obſery d in all places e. . Ae 

* Naturalia jura, quæ apud omnes gentes peræ- 
qu” obſervantur, divina quadam providentia con- 
ſtituta, ſemper firma, atque immutabilia permanent. 


; 8. 11. inſt. de jur. Nat. gent. 2 cv Quod natu- 


ralis ratio inter omnes homines conſtitult. J. g. #; 
de juſt. & jur. id quod ſemper æquum ac bonum 
eſt, jus dicitur, ut jus naturale. J. 1 1. eod; Civilis 
ratio naturalia jura corrumpere non poteſt. J. 8. F. 
de cap. min. | 


WR ogg IV. 

Arbitrary Rules are all thoſe that have 4. ieh 
been eſtabliſhed by Men, and which are 4 7% . 
ſuch, that without offending natural E- OTE 

uity, they may either preſcribe one 
thing, or a thing quite different. Thus, 
for inſtance, it was free for Men to eſta- 
bliſh, or not to eſtabliſh the uſe of Fiefs. 
Thus, a longer or ſhorter term of years 
might have been fixed for Preſcriptions; 
and a greater or leſſer number of Wit- 
neſſes to a Teſtament. And this diver- 
ſity, which is not fixed by Nature, 
makes theſe Laws to derive their Au- 
thority from the arbitrary Regulation, 
made by the Lawgiver who has eſta- 
bliſh'd them; and conſequently renders 
them liable to changes. 4 

Ea verò quæ ipſa ſibi quzque civitas conſtituit, 
ſæpe mutari ſolent. $. 11. #7. de fur. nat. gent. 


& ci. 
8 i; V. 

7 he Rules of Law, whether natural 5. Aber 
or arbitrary, are of three kinds. Some 4viio" of 
of them are general, which agree to all Rules. 
matters; others are common to ſeyeral 
matters, but not to all; and many are 
peculiar only to one matter, and have no 
relation to others. For example, theſe 
Rules of natural Equity, That we muſt 
do wrong to no Man, That we ought to 
render to every. one what is his due, are 
general, and belong to all ſorts of mat- 


ters. This Rule, That Agreements made 


between. Parties, are to them in the place. 
of Laws, is common to ſeveral matters; 
or it agrees to all kinds of Contracts, 
Covenants; or Pacts; but it has no rela- 
tion to Teſtaments, nor to ſeveral other 
matterz. And the Rule for making 
void a Sale, in which any one of the 
parties is damag'd more than half of the 
juſt price, is a Rule peculiar only to the 
Contract of Sale ©. So that in the uſe 
and application of the Rules of Law, 
it. ĩs neceſſary to diſcern in every one, its 
Limits and its Extent. 1 571 
Example of general Rules. Juris præcepta ſimt 
hxzo honeſte vivere, alterum non lxdere, ſuum 
B 2 cuique 
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6. Two 


LAW, E e Book, 


. J. 10. 6. 1. il & jure. 5. 3. 
82 Example of rules cammon to many matters, 
fart legem ex conyentione accipiunt. J. 1. 

ft F dejpſ. As to particular Rules, * Thle 
h its own, v. l. 2. Cod, de reſe. vend. 


VI. 
All ches Rules oa to have their 


ways of a- fett, not only when they are 1 ag 


buling 


5s 


7. Excep- 
tions are 
Nules. 


8. Two ſorts 


Oli. 


the yond their limits, and apply'd to mat- 


ters to which they have no. manner of 
relation, but likewiſe when in the ap- 
plication of them to the matters to 
which they belong, they are either falſly 


or wrongfully apply'd, contrary to the 


true intent of them. Thus; t e Rule 
for making void all Sales, in which any 
one of the parties is damag'd above the 
half of the juſt price, would be ill ap- 
plied to a Sale made by way of accom- 
modation in a Tranſaction . 


Simul eùm in aliquo vitiata eſt [regula] perdit 


officium faum; J. 1. in f. F. de reg. jur. 


VII. 


een are Rules which limit the 
extent of other Rules; and they pre- 
ſeribe contrary to the general Rule, out 


of a particular view, which renders ei- 


ther juſt, or unjuſt; that which the ge- 
neral Rule, being underſtood without 
any manner of exception, would on the 
contrary have render d either unjuſt, or 
juſt. 'Thus, for example, the general 
Rule, That we may make all manner of 
Contracts, is limited by the Rule which 
forbids thoſe that are contrary to Equit) 

and good Manners. 'Thus, the Prohi- 
bition to alienate things that are ſacred, 

is limited by the Rule which allows 


them to be fold for neceſſa cauſes, cer- 


tain formalities being ol ſery'd in the 
Sale E 2 


'E Quid tam congruum gel 8 quam ea 
quæ inter eos placuerunt, ſervare, J. 1. F. de pact. 


Omnia quæ contra bonos mores, vel in pactum, 
| vel i in ſtipulationem deducuntur, nullius momenti 


ſunt. J. 4. C. de inut. fiip. l. 7. F. 7. F. de pack. 1.6, 
de Cod. cod. Sancimus nemini licere ſanctiſſima atque 


arcana vaſa, vel veſtes, ue donaria, quæ ad 


divinam religinem neceſſaria unt. vel ad ven- 


hypothecam, vel pign gnus e ; 


ditionem, 
excepta cauſa captivitatis, & famis, J. 21. C. de 
9 Ecel, v. l. 14. & * oy Jus e end. 


ne 


VIII. 


Lxcopticns; as well as: Rules, are of 
of Excepti- two kinds. Some of them are of the 


Law of Nature, and _ of the po- 
ſitive Law : as ap the Exam- 
5 in the — 3 

che. other r 1524 one of 


| gatis,. uàm compolitis. re 
em. 


and by all 


which may be reduced to one or r ocker 
of theſe two kinds. 1272 
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of all the world, in ſuch a manner, that {wn 
no one may withi impunity offend againſt 
them; under pretence of ignorance. 
Thus the natural Rules being Truths 
that are unchangeable, the knowledge 
85 which is eſſential to Reaſon, no bo- 

can pretend ignorance of them, ſince 

5 cannot ſay that they are deſtitute 
of common Reaſon, which makes theſe 
Rules known. But arbitrary Laws have 
not their effect, till the Lawgiver has 
done all that is poſſible to make them 
known; and this is done by the 0 
that are commonly practiſed for the 
lication of theſe kinds of Laws; rey 
ter they are a mulged in due form, it 
is preſumed that they are known to eve- 
ry, bodys: _ they oblige = them, thoſe 
who preten ISNOFance of them, as 
1 oe who know them 4 o 


r ie 


Gieratifliniz, ur conftringunt homigum 
wi Selig ab ni, que debent. Ut univerſi. 
præſcripto, earum manifeſtids cognito, vet inhibits 
_ ent, vel permiſſa ſeftentur;. J. 9. Fg of) on 
gi 
Conſtitutiones prineipum nec lohatire 9 Juem- 
quam, nec diſſimulare, F e., ＋ 12. d de 


jur. & fact. i 


Omnes vers populi legibus tam 4 nobis promul- 
ati . 1. in fin. in o- 


Nec i in ea + ruſticitati veni prabeatur jvm en- 
turali rarime honor ain nenen 
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Vati, legen imitantur. 9. H. ed. 
XI. 4 5 P ” 
II. The Cuſtoms. derive their Authority from 


— Foundation the univerſal Conſent of the People 


Airy mY who has receiv'd them, when it is the 
cum. People that has the Power of making 
| Laws, as in Commonwealths. But in 
Kingdoms that are ſubject to a Sove- 
© ___ reign Prince, no Cuſtoms receiv'd by 
& the People come to have the force of 
LAWS as by the Authority of the 


Prince. Thus, in France, the Kings 


have cauſed to be fixed, and reduced 
into writing, and eſtabliſhed into Laws, 
all the Cuſtoms, reſerving to the re- 
Ipective Provinces, the Laws which 
pacy have, either by the ancient Con- 
Tent of the Inhabitants of the ſaid Pro- 
vincts, or of the Princes who governed 


ö 11 14 euſtodiri oportet, quod moribus & conſue- 
tudine inductum eſt. J. 32. . de lægib. inveterata 


conſuetudo pro lege, non immeritò, cuſtoditur. 


Nam cùm ipſe leges, nulla alia ex cauſa nos tene- 
ant, quàm quòd judicio 22 receptæ ſunt: me- 
Fitd & ea quæ ſine ullo ſeripto populus probavit te- 
nebunt onines. Nam quid intereſt ſufffagio pu- 
tus voluntatem ſuam declaret, an rebus ipſis, & 


ditoribus, quia: & eis hoc majeſtas imperialis per- 
miſit. 1. in fm. cod. de leg. & conft. prin. ent 
munis reipublicæ ſponſio. J. 1. && l. 2. . de legib. 

Although theſe laſt words be ſpoken of Laws, and not 

of Cuſtoms, yet they agree to Cuſtoms as much, or ra- 

' Zher more, than to Laws. See the Ordinance of 

Charles VII. of the year 1453, Art. 125. and of 

Lewis XII. of the year 1510. Art.49. for reducing 


© - © the Cuſtoms into writing. 
XII. 


48 | Natu- The Laws of Nature being highly 


ral Laws juſt, and their Authority always the 


regulate lame, they determine equally all that is 


2aſt, and to come, and all that is paſt, which re- 


what is to mains undecided m. 


come. = 9111 0 3 
m Sed naturalia quidem jura quæ apud omnes 


gentes perzque obſervantur, diyina quadam provi- 
5 conſtituta, ſemper firma, atque immutabilia 
permanent. 5. 11. inft; de jur. nat. gent. & civ. id 


. | 
XIII. 


13. . Altho' the Juſtice of arbitrary Laws 


Ker is founded upon the publick Good, and 
bes i upon the Equity of the Motives which 
zo come. give riſe to them; yet ſeeing they derive 

* heir Authority only from the Power of 


pending, and undecide 


Hactis ? 4. . 32: $. 1. F * tam conditor, 
quam interpres legum ſolus Imperator juſtè exiſti- 
Tuber: aki hae derog . beet jm en. 


quod ſemper æquum ac bonum eſt, J. 11. F. de 


#8 or Law in General, Tit. i. Sect. 1. 3 


the Lawgiver, who determines us to 
what he preſcribes; and ſince they have 
not their effect, till after they have been 
made known to the people by publica- 


tion, they regulate only what is to come, 


and have nothing to do with what is 


paſt". 


- 2 Leges' & conſtitutiones futuris certum eſt dare 
formam. negotiis, non ad facta præterita reyocari. 


7.7. C. de legib. 


| XIV. 
The Affairs which ha pen to be de- 14. The 
F at the time © ect of new 


: s ) 27 , . 7 
when new Laws are enacted, are judged 7 


unleſs, for ſome particular reaſons, the ap. 
new Laws mark expreſly, that they 
ſhall take place even in things that are 


paſt. Or that without any ſuch expreſ- 


ſion, the new Laws be ſuch as ought to 
ſerve for a Rule to what is paſt; as if 
the new Laws ſerve only to revive a 
former Law, or a Rule of natural Equi- 
5 which had been alter'd by ſome 
abuſe; or that they regulate Queſtions, 
for the deciding of which there was no 
Law, nor any Cuſtom in being. Thus, 
for inſtance, when the King ordained 
that the price of Offices ſhould be diſtri- 
buted according to the order of Mort- 
gages, that Law ſerved as a Rule for 
the Cauſes that were undecided in the 
Provinces, where they had no Cuſtom 
to the contrary, to ſerve them as a 


Rules. 


o Lepes & conſtitutiones futuris certum eſt dare 
formam negotiis, non ad facta præterita revocari : 
niſi nominatim & de præterito tempore, & adhuc 
pendentibus negotiis cautum fit, J. 7, C. de legib. 
conſt. princ. l. 7. C. de nat. liber. Sancimus ne- 
mini licere ſacratiſſima 5 arcana vaſa, vel veſtes, 
cæteraque donaria, quæ ad divinam religionem ne- 
ceſſaria ſunt, cùm etiam veteres leges ea quæ juris 
divini ſunt, humanis nexibus non illigari ſanxerint, 
vel ad venditionem, vel hypothecam, vel pignus 
trahere, Sed ab his, a — ſuſcipere auſi fue- 
rint, modis omnibus vindicari. Hoc obtinente, non 
ſolum in futuris negotiis, ſed etiam judiciis pendentibus. 
I, 21. C. de Sacro- ſanct Eccl. I. 23. in f. cod. 

Quicumque adminiſtrationem, in hac florentiſſi- 
ma urbe gerunt, emere quidem mobiles res, vel 
immobiles, vel domos extruere, non aliter poſſunt, 
niſi ſpecialem noſtri numinis, hoc eis permittentem 
dirinam reſcriptionem meruerint Qu etiam ad 

eterita negotia referri ſancimus. Niſi tranſactioni- 

s vel judicationibus ſopita ſint. I. an. C. de contr. 


jud. Quoniam inter alias Captiones præcipuè com- 


miſſoriæ pignorum, legis creſcit aſperitas 
Si quis igitur tali contractu laborat, hac ſanctione 
reſpiret. Quæ cum preteritis preſentia quoque repellit, 
& furare prohibet. L wb, d K Md? Bon. & ts 
lege cem. in Fr. | 

XV. 


As new. Laws regulate what is to 15. Au. 
come, fo they may, as occafion wan Lens ther effect 
| of new 

| change 


1 ö reſpect to 
by the tenor of the preceding Laws Jay on i 
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L:ws, + change the. conſequences - that former 


o what is Laws would have had. But this is al- 
pi. ways without 7 to the right that 
any perſons had already acquired. Thus, 

for example, before the Ordinance of 
Orleans, one might have made Subſtitu- 

tions in ſeveral degrees, without any 
bounds, and that Ordinance did limit 

the Subſtitutions that ſhould be made 

. thereafter, to two degrees beſides the 
Inſtitution. But whereas that Ordinance 

did not for the future hinder the effect 

of the Subſtitutions which had been 

made before, the Ordinance of Moulins 

did reduce to the fourth degree, beſides 

the Inſtitution, the Subſtitutions which 


had been made before the Ordinance of 


Orleans. And at the fame time, it ex- 
cepted the Subſtitutions of which the 
right was already fallen and acquired, 
although it was beyond, the fourth de- 
8 N . 

» Futuris certum eſt dare formam negotiis. J. 7. 
C. de legib. See the Ordinance of Orleans, Art. 59. 
and that of Moulint, Art. 7. 5 &: 


cs 6:7, 41966204 Wh e 


8 
time to come, either from 
em Law, the day of their publication, or only after 
ale bo ée the delay which they appoint . Thus, ſome 
Laws that make changes which would 
be attended with great inconveniendes, 
were they ſuddenly put in execution; 
ſuch as the Prohibition of ſome Com- 
merce, the Augmentation, or Diminu- 
tion of the value of the current Coin, 
and the like, leave for ſome time things 
in the ſame condition in which they 
were, and fix the time at which they 
ſhall begin to be put in execution 14. 


0 4 1 | i608 3618 3 
16. Of the” 8 begin to have their 


1 This is a conſequence of the foregoing Rules, 
and a natural effect of the authority and prudente 
of the Lawgiver. | | POET? 


17. Tro Arbitrary Laws, whether they are 
ys 55 tfſtabliſh'd by the Authority of a Law - 
TR — giver, or by Cuſtom, may be aboliſhed 
os or changed two ways; either by an ex- 
preſs Law, which repeals them, or 
makes ſome alteration in them; or by a 
long diſuſe, which changes, or aboliſhes 


them. 


* Mutari ſolent, vel tacito conſenfu populi, vel 
alia poſtea lege lata. §. L1. iſt. de jur. nat. gent. & 
iv. rectiſſimè etiam illud receptum eſt, ut leges 
non {folum ſuffragio legiſlatoris, ſed etiam tacito 

conſenſu omnium per deſuetudinem abrogentur. 
l. IU. in f. F. de legib. 45 0 Al 0! 49100 


of their words, but likewiſe every thi 


* 


* * 
er rern 91 1 * 180 , 
2G} bias co n H c F 5 


The Uſe and Authority of all Laws 18. Sue 
whether natural or arbitrary, conſiſts in Ma of 
commanding, forbidding, permitting, I-. 


P 


and puniſhing. 
TVC 
1 rd by * imperare, yetare, permits 
tere, punire. J. 7. F. de lis. . 

ap? ; 1 +7 4%, 57 wp ent # Ax 1 : - . 
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Laws reftrain and puniſh,” hot only 19. Ls 

what is evidently contrary: to the ſenſe refrain 
6. — 

that is N or indirectly againſ ba 

their intent, although it ſeem to have yew. 

nothing contrary to the terms of the 

Law, and alſo every thing that is done 

in fraud of the Law, and to elude itt. 

Thus, the Laws which forbid the giv- 

ing or bequeathing any thing to certain 

perſons, annul the Donations or Bequeſts 

made to other perſons interpoſed, that 

they may tranſmit the Bounty to thoſe 

who are incapable of receiving it in 


* 


their OW names. „ n c ty, 

„ rn, I LEY Gand 
Non dubium eſt in legem committere eum, qui 
verba legis amplexus, contra legis nititur volunta- 
tem. Nec pœnas inſertas legibus evitabit, qui ſe 
contra juris ſententiam, ſæva prærogativa verbo- 
rum, fraudulenter excuſat. J. 5. C. de lagib. Contra 
legem facit, qui id facit, quod lex prohibet; in 


fraudem verò, qui falvis verbis legis, ſententiam 


ejus circumvenit. J. 29. F. od. fraus enim legi fit, 
ubi quod fjeri noluit, fieri autem non vetuit, id 

t. & quod diſtat py7oy «T5 diarei ag. i. e. dictum 
à ſententia, hoc diſtat fraus, ab eo quod contra le- 
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Ia Law forbids, either in general to all 20. Laws 
ome ſort of amul orre- 


perſons, or in particular to 
perſons, certain Contracts, or a certain V ® 


Commerce, or contains other Prohibi- n .;... 


tions, of what kind ſoever; whatever-probitivion. 
Mall be done contrary to theſe Prohib i: 
tions, with all its conſequences, ſnal! 
either be annulled, or reſtrained, accord- + _ 

ing to the quality of the Prohibition, 

and that of the Contravention; and that 

even although the Law make no men- 

tion of the nullity, and that it leave the 


other Penalties undetermined uw. 


»* Nullum pactum, nullam conventionem, nul- 
lum contractum inter eos videri volumus ſubſecu- 
tum, qui contrahunt, lege contrahere prohibente. 
Quod ad omnes etiam legum interpretationes, tam 
veteres, quam. novellas trahi generaliter imperamus. 
Vt legiſlatori,' quod fieri-non vult, tantùm prohi- — 
buiſſe ſufficiat. Cieteraque quaſi expreſſa, ex legis 
liceat voluntate colligere. Hoc eſt, ut ea quæ lege 
eri prohibentur, ſi fuerint facta, non ſolim inuti- 


fieri 
Ha, £4 pro infectis etiam habeantur. Licet legiſla- 


tor fieri prohibyerit tantùm, nec ſpecialiter _—_ 
inu 
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21, Laws 
ave general, 
made for 


one caſe, or mon 


One perſon. 


currences of 


Of the Rus OF Law it Gener al. Tit.! ; Sect. 2. 7 


inutile eſſe debere, quod factum eſt. Sed & {i quid 
Fuerit ſubſecutum, ex eo, vel ob id, quod interdi- 
illud quotas caſſum, atque 
inutile eſſe præcipimus. J. 5. C. de lib. The Lum 
wonld be very imperfet?, 'if it ſhonld not annul what 
is done contrary to its 1 tions; and if it ſhould lit 
the contravention of them go r- Minus quam 
perfecia lex eft, que vetat aliquid fieri, & fi factum 
fit, non reſeindit! Uh. T. 1. F. 1. v.1. 63. F. de 


XXI. 


Laws are never made for one particu- 
lar perſon, nor limited to one ſingle 
caſe: but they are made for the com- 

and preſcribe in general, 
moſt uſeful in the ordinary Oc- 
human Life x. 


les eſt dommüne preceptüm. J. f. F. d6 legib. 
1 er Was, ſed: iter con- 
tuunmtur. l. 8. N o s 
Jura conftitut oportet, ut dikit Theophraſtus, in 
his quæ iu 1d Ng, i. e. ut plurimùm accidunt, 
non qua k, N i. e. ex inopinato. J. 3. & 


Ne # wid. Ea quæ commmmniter omnibus profunt, 


4 
4+ 


What is 


als quæ ſpecialiter quibuſdam 
mus. Ne. 39. cap. 1. See the following Article. 


XXII. 


o 


1 cul” Seeing the Laws take in, in fencral, 


| | of the ore- 
* may be applied, they do not expreſs in 


all the caſes to which their intention 


particular the ſeyeral caſes; to which 
they may have relation. For this par- 
ticular enumeration, as it i imp Hie, 
Jo it would be to no purpoſe. But they 
comprehend in general all the caſes to 
which their intention may ſerve as a 
Rule). 85 | 2 ts * 

Neque leges aeque Semmufconſulta ita ſeribi 
poſſunt, ut omnes caſus, gui quandoque inciderint, 
. ee : fed ſuffieit, ea * plerumque 
àcéidunt, contineri, J. 10. F. de legib. non poſſunt 
ömites articuli figillatim rc legibus, aut Senatuſ- 
vonfultis Compbetendi: ſed cüm In aliqua cauſa 
ſententia ebrum manifeſta eſt, is qui juriſdictioni 


præeſt, ad ſimilia e atque ita * dicere 


debet. J. 12. eod. ſemper quaſi hoc legibus ineſſe 
credi oportet, ut ad eas quoyue perſonas, & ad cas 


Fes Jus adoque ſimiles erunt. 
4 27. od. v. I. 12. C. . 1. 32. F ad legem A 
XXIII. 


23. Equity If any caſe could happen that were 
is the uni Hot regulated by ſome expreſs and writ- 
verſalLaw: ten Law, it Would have for a Law the 


_ the univerfal 


natural Prnepes of Equity, which is 
thirlg*. | 
„Her wiphiths feggerit, <li jure deflckrmur. 
£2 f. 5. in fort. Ff. d mn W aqut find. arc. 
Katie naturalis taſi lex qusdam tacita. I. 5. F 
42 bon. damn; 5 +4 | 

Sufficit fifmare ex ipſi aatuwrali juſtitia. J. 13. 
57. Fi eren. tur. 


Mm ut ſunt, præponi- 


diſcern this truth. 
There is no Rule in Law more cvi- grant; 
aw that eXtends to every 


* 
— 0 . 1 » : 4 
2 4 o. * r * * # 1 


S HC 11 


Of the Uſe; and Interpretation of 


Rules. | 


B* the Uſe of Rules, is meant here Reaſorwhy | 


it is neceſſa- 


the manner of applying them to 


and the Application of the Rules does 
often require their Interpretation. 

It happens in two ſorts of caſes, that 
it is neceſſary to interpret the Laws. 


One is, when we find in a Law ſome 
Vein dat ambiguity, or other defect of 
H 


Expreſſion 3 for in this caſe it is neceſ- 
fary to interpret the Law, in order to 
diſcover its true meaning. 
kind of Interpretation is Nimined to the 
Expreffion, that it may be known what 
the Law fays. The other is, when it 
happens that the ſenſe of a Law, how 
clear foever it ny appear in the words, 
would lead us to falfe Conſequences, and 
to Deciſions that would be unjuſt, if 
the Laws were indifferently applied to 
every thing that is contained within the 
Exptefſior . For in this caſe, the pal- 
pable Injuſtice that would follow 90 

this apparent ſenſe, obliges us to diſco- 
ver by ſome kind of Interpretation, not 
what the Law ſays, but what it means; 
and tb judge by its meaning, how far it 
ought to be extended, and what are the 
bounds that ought to be ſer to its ſenſe. 
And this kind of Interpretation depends 


always on the temperament that ſome 


other Rule gives to the Law which we 


ſhould be in danger of miſapplying, if 


we did not explain it. For it is this 
temperament that gives to the ſaid Law 
its uſe, and its verity. But this matter 
will be better underſtood by Examples. 
And in order to make them the more 
uſeful for ſuch as have leaſt knowledge 
and experience, we ſhall ſet down one 
Example fo clear, that it will convince 
every body at firſt ſight, that we ought 
not always to take the Law in the lite- 
ral ſenſe; and we ſhall ſubjoin another, 
in which it will not be ſo very eaſy to 


dent and certain than this, that a De- 
poſitary ought to reſtore the thing de- 


Poſited to the perſon who intruſted him 


with it, whenever he ſhall pleaſe to call 
for it; but if the Owner of Money de- 
poſited has loſt the uſe of his reaſon 
When he calls for his Money, every 
body muſt own that it would be a great 

Injuſtice 


ry to inter- 


the Queſtions that are to be decided; ret Laws. 


And this 


. g 8 
* % 

; ; | : . * | #" "To [a E SY ... 
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Injuſtice in the Depoſitary to give it him the Laws, that is the firſt foundation of 
back. For who does not ſee, that there the Uſe, and particular Interpretation 
is another Rule which forbids the giv- of all Rules. 
ing to a mad Min a thing that may pe- This Principle of interpreting the 
riſk in his hands, or a 15 he may Lawsby 1 does not only reſpect 
make a bad uſe of; and that to teſtore the Laws of Nature, but reaches like- 
it to him would be to do him prejudice? wiſe to the arbitrary 
Thus, it is by this ſecond Rule, that all of them founded upon the Laws of 
: YE interpret and limit the ſenſe of the Nature, as has been obſerved in the x1* 
1 . 5 
This is another moſt certain Rule, to this Principle of Equity we muſt The Inrenri- 
that the Heir ſucceeds to the Rights of add, in fo far as concerns the Interpre- , te 
the deceaſed; but this Rule would be 
ill applied to the Heir of a Partner, who ciple which is peculiar to them, and 
ſhould pretend to ſucceed to the deceaſ- that is, the Intention of the Lawgiver, the tempe- 
ed in his quality of Partner, for that which determines how far the arbitrary mme F 
does not deſcend to the Heir. And this Laws regulate the Uſe and Interpreta- 4. 
is founded upon another Rule, which tion of this Equity. For in this kind | 
requires that Partners ſhould chooſe one of Laws, the temperament of Equity is 
another reciprocally : and by this Rule reſtrained to what is, agreeable to the 
it would be unjuſt that the Heir of a Intention of the Lawgiver, and is not 
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Partner ſhould be Partner, unleſs he 
were approved of by the other Partners, 
and they likewiſe approved of by him. 
Thus, this ſecond Rule obliges us to in- 
2 the ſenſe of the other, and to 
reſtrain it. And we ſee in this ſecond 
Example, that it is not ſo eaſy in it as in 
the firſt, to diſcover the principle upon 
which this Interpretation is —— 
and which gives to each of theſe Rul 
its juſt effect, by limiting the ſenſe of 
the firſt. Gp —_ 1 
It appears by theſe Examples, and 
will peat kewile in all TE others, 
where it is neceſſary to interpret the 


ſenſe of a Law, that this Interpreta- 


tion which gives to the Law its juſt ef- 
fect, is always founded upon ſome other 
Rule, which, requires. another- thing 
than what appeared to be regulated by 
the ſenſe of the Law not rightly under- 
ſtoad. . = e ee RIA 
Theview of It follows from this Remark, that for 
Equity the right underſtanding of a Rule, it 
mY is not ruf to apprehend the appa- 
the Laws. rent Senſe of the words, and to view it 
by it ſelf; but it is neceſſary likewiſe to 
conſider if there are not other Rules 
that limit it. For it is certain, that 
every Rule having its proper Juſtice, 
which cannot be contrary to that of 
any other Rule; each Rule hath its 
own Juſtice within its proper bounds. 
And it is only the connexion of all the 


extended to whatever might have ap- 


peared to be equitable, before the arbi- 


trary Law was enacted. Thus, for in- 


ſtance, it is juſt and equitable, that he 


who has courteouſly lent his Money, 
without taking a Note for it, and the 
Debtor denies that he borrowed the 
Money, ſhould be admitted to 755 the 
Loan, if he has other proofs than a 
Note, which he omitted to take. And 
the ſame Equity requires alſo the ſame 


"Uſage in the other kinds of Covenants. 


But becauſe it is for the publick Good, 
and agreeable to CI not to leave 
room for too t a my of bring- 
ing falſe proofs, and becauſe it is ſuffi- 
cient to advertiſe thoſe who lend, or 
who make other agreements, to take a 
Note in writing; the Ordinance of 
Monlins, and that of 1667, which have 
forbid the proofs of Covenants without 


writing, when they exceed the ſum of 


one hundred Livres, have by that regu- 
lation ſet juſt Bounds to the liberty of 
receiving proofs of Covenants. And if 
ſome proofs are received contrary to the 
letter of that Ordinance, as in the caſe 
of a neceſſary Depoſitum, ſuch as that 
which is made in the caſe of Fire; it 
is becauſe the intention of the Ordinance 
doth not extend to this caſe, Where it 
has been neceſſary to make the Depoſit, 
and impoſſible to take a Receipt in writ- 


mT La Sts) 
Rules together that conſtitutes their Juſ- Phus, for another inſtance of the ef- Lwrther 
rice, and limits their Uſe. Or rather, fe& of the will of the Lawgiver, in e. 


it is natural Equity, which, being the 
univerſal 3 of Juſtice, makes all the 
Rules, and aſſigns to every one its pro- 
per uſe. From whence we mult infer, 
that it is the knowledge of this Equity, 
and the general view of this Spirit of 


what relates to the int yon of W 
bitrary Laws b Equity, the 
ſame Equity 8 that a Buyer 
ſhould not take any advantage of the 
neceſſity of a Seller, 2 Fer a thing 


at too low a price. upon this Prin- 
RTE ciple 


of the RL ks oy | 


Lo it would, ſeem to be to an- 

e Sales in which 6s 1 falls 
ſhort of the true value of the thing, 
either a third, or fourth part, or even 
leſs, according tothe circumſtances. But 
the inconveniences that would attend 
the making void all Sales in, which the. 
parties thould be found to ſuch 
damages, gaye occaſion toa Law, Which 
reſtrams the liberty of annulling Sales 
on account of the lowneſs of the price, 
to the Sales of Immoveables, in which 
the damage ſuſtained ſhould exceed the 
half of py juſt value of the, thing fold. 
And this Law puts a ſtop to all other 


in General. Tit 1 8 7 N | 


| of the 


1 362315 


7. 7 be. | e, of the Rigour 


6. ile We outht 1 follow either Egli. | 
9, or the Rigour of the Law. 
7. "Ie did not at liberty to follow indiſſe- 
rently either the N of the ak p 

or Equity... 
. The Rigour of the Law, when # is ne- 
© - Cefſary to be followed, hath: "ts E- | 

quity. 
9. biene, of, Obſcurities, ail Au. 
iguities in a LW. 
1 0." A Law ig to be interpreted by its 
„ Motives,” and by the tenour of it. 

1 uf an RUS + in 4 Law may be 


ſupplied. 
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uſe, and all other Mine ! of Equity, 
as to any damage ſuſtained in the price 
of any thing ſold. 

In order to make a right ' uſe of this 


12. In what caſes we. muſt have recourſe 

to the Prince, Jo the Laterpreta- 
ion of a w. | 
13. Ie muſt follow: the Tow eee 
its motive be unknown. 
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Several | 
views nerf. fundamental Principle for the Interpre- 
lan fort tation of Laws, which is Equit t is 0: 
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will be eaſy to perceive the difference 
between theſe two kinds of Interpreta- 
tions, by the Rules which ſhall be ex- 
Pl in this Section. 


The CONTENTS. 


1. The Spirit of Laws. 

2. Natural Laws are milapplied, when 
. Conſequences are drawn from them 
contrary to Equity. 

. Arbitrary Laws are miſapplied, when 
Conſequences are drawn from them 
contrary to the Intention of the 
Lawgzver. 

4. Of _ Rigour of rhe Law. | 

"Ot Ex 


- ID 5 not enough to obſerve in each Rule Fj Laus which are Luan ex- 
5 In. What the light of Reaſon finds to be ttended. 

; equitable in its Expreſſion; and in the 15. 2 — which are ape 
5 extent which it ſeems to have; but we 16. Laus which are not to be extended 
| muſt join to this a general View of un⸗ beyond wier their t expreſiy 
I verſal Equity, that we may diſcern In 2617 eon ot 
7 the caſes which are to be regulated, F. 2, he Grants of Princes are fur. 
1 whether there are not other Rules that 60) interpreted. 
5 demand a Juſtice "altogether different, 18. Ltr are interpreted one 1 the odher: 
= to the end we may not pervert any Rule 19. Laws are interpreted by the Practice. 
E from its true uſe, and that we may ap- 20. In what caſes the Cuſtoms of neigh- 
5 ply to the matters of fact, and to their ouring Places, and of the chief 
| circumſtances, the Rules that agree to Tons, ſerve as Rules 10 the other 
5 them. And if they are natural Laws, places. 

YH we are to reconcile them by the extent 2. Lows are extended to a is of 
5 and limits of their truth; or if they are ential to their Intentiu. 

I arbitrary Laws, we are to fix their 22. 7 he Laws which permit any thing, are 
3 Equity by che Intention of the Law- extended from more to leſs.) 
z Iver: 5 11 0 23. The Laws which forbid, extend from 
a The Räder lit take heed oY he > + the leſſer to the greater. | 
I a not confound theſe kinds of inter- 24. An Exception « 10 the ao: preceding 
I preti "g Laws, which we have been juſt © Nules. 00 

Z now ſpeaking of, with thoſe Interpre- 25. Tacit Probibitions 

I tations that are reſerved to the Sovereign, 26. How perſons acquire Right: 5 the 
; of which mention ſhall be made in the effett of Laws, 

3 xiit® Article of this Section. And it 27. How one may renounce 4 Right ac- 


quired by a Law. 
28. The Diſpoſitions of particular perſons 
fanno hinder the Felt of the 
Zar. 
29. Diſcernment neceſſary for the right 
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LE Rules, whether Wan or ar- 1. Ne Sir 
bitrary, have their Uſe, ſuch as I Lans. 


it is aſſign'd to every one of them by 
univerſal Juſtice, which is the Spirit of 
them all. Thus, the application of the 
Laws is to be made, by diſcerning what 
it is that this Spirit demands; which in 

8 . 
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giſlatoris. J. 13. A* 2. 1 e — 7 _—_— le- 
get nom hoo eſt verba 
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2. Natura I i ba pens d e Rule "i 
a__— , ; app ſome caſe Which it ſeems: 


1105 pled to ate there follows from ſuch ap- 
quences are phicatibn, a Deciſion contrary 0 Equi- 


z we muſt from thence N 
OO _ that the Rule is not rightly plied; and 
_—_ that it is by ſome other R 15 this 
caſe ought to be judged. Thus, for 
inſtance, the Rule which directs that 
the perſon who has Tent any thin 

another for ſome ulcy may take it Pack 
again whenever he pleaſes,” would pro- 
duce à conſequence contrary to Equity, 
if the Lender were allowed to take 
back the thing lent, during the time 
that the Borrower is actually imploying 
it to the uſe for which he borrowed it, 
and from whence it cannot be taken 
without ſome damage to the Borrower. 
For this Rule ceaſes to take place in this 


dramn from t 
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to the Ex ecuror "who is bur- 
ſtitution 3 becauſe 
another 
Rulc, ich cue h ublication of it to be 
a arged with the execu- 
di ſpofitions of the Teſtator ;/ 
not to reap any benefit by. 


% 


ER Salas verba. n en it 
lectum, 2 mens legiſlatotis aliud vult. J. 13. 


9. 2. H. de exci e Ordinance of Alon 
ad that of i Hr? II. . the year 1553s 
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52 9; Fab . tap | 

ob not take bs In 11 8 con- of the K* 
trary to Equity, or to. «loplies of gur of thr 

e Lawgiver, thoſe, Decifions which Lv. 

= to have ſome Hardſhip in them, ITY 
which is. call d the Rigour or the Law, 
when it is evident that chat Rigour is eſ- 
ſential to the Law from which it flows 
and that no remperament can be el 
to the nid Law without annull ng = 
ta Thus, for example, if a Teſtator hay- 
ing indited his 1 eſtament, and havi ming. 


read it over in the'/preſence'of Wi 


ſes, he takes the pen in his hand to ſign 
it, and dies in the ye inſtant; or after 
that the Teſtator has fign'd it, they for- 
get to get * 1gn'd by one of the Wit- 
z or that there is wanting to the 
'eſtament any one of the F ormalities 


required by Law, or by Cuſtom; this 


Teſtament will be abſolutely null, what- 


F caſe, becauſe of another Rule, which ever certainty. we may have . Will 

[ requires; that the Lender Ade ſuffer of the Teſtator, and owever favourable 

| the Borrower to reap the tn of the Contents of his Teſtament may be; 

„ the favour: he beſtows on him, an that becauſe theſe Formalitics are the 5 

F he ought. not to turn 1 his kindneſs into way which the Law allows of for proy- 

[ al Nr NAS et ing the Will of a Teſtator. Thus the 

i TEC TIE Rigour which annuls all Teſtaments in 

| WET ay hs which are, wanting the Formalitis re 

. 128 en in Rs) #quitys tpeBtanda. 1 55. 84 cod. [; uired by Law, is efſential to thoſe very 

bl — rib uſum evnmmodatz rei auferre non Laws, and to mitigate the Rigour of 

N "— tantům impedit, ſed & ſuſcepta obligatio them, would be to annul them quite d. 
8 8 accipiendumque. . 

„ — See Article 1. of Section 3. of the Loan 1 Quod quidemn } perquam durum eſt, ſed ita lex 

4 of . chat are to be reſtored in 1 Specie. ſcripta eſt. 1 12. §. 1. F qui & A quib. man. 

g | N The Caſe mentioned in this Article, holds good in the 

$ Il os Engliſh Lam, as ro Teftaments which cuntain Deviſes 

. of Lands and Tenements; but in other Teftaments which 

i 3. Arbitra- If an arbitrary Law being applied to relate only zo Perſonal Eſtates, our Law does not require 

1 be, vil caſe which it ſeems to include, there fe hw — ty y being Ke 2 fame foot a. 

i 2 we B a PE contrary to the n 3 

1 en ra Intention of awgiver, the Rulc V. 

[ from QU 1275 not to be extended 2 that caſe. 

„ them con- for example, the Ordinance of If the Hardſhi ur of A 

g * 7 ö Por Our Or a Law 5. The mi- 
1 222 gals, which annuls indifferently all be not a. neceſſary LET of the 7igation of 
i 55 Subſtitutions for th2:want of Publica- Law, and inſeparable from it, but that Rec ca 
4 giver. tion, without Peel the perſons the Law may have its effect by an In- * 
} with re ipeEt to whom they are to be terpretation _—_ mitigates the faid 

N Rigour, 

oa 

4 5 


8. 
__ 
13M 


Of 3þ&RUtes os. 
Rigour, and by ſome remperament 
which Equity, that is, the Spirit of the 
Law, requires; we muſt in this, caſe 


prefer Equity to the Rigour. which the 


& 4 $4243 


Letter of the Law ſeems to demand, 
and follow rather the Spirit and Intend- 


ment of the Law, than the ſtrict and 


rigid way, of interpreting ite, Thus, 


in the caſe. of a Teſtator, who deviſes 


his Eſtate in this manner, that if his 


Wife, whom he leaves big with Child 
be brought to bed of a Son, he ſhall 
have two thirds of his Eſtate, and his 
Wife one third; and if the Child in 
the Mother's Womb, happen to be a 
Daughter, the Mother and the Daugh- 
ter fal divide the Eſtate equally be- 
tween them; if the Mother happens to 
bring forth both a Son and a Daugh- 


ter, the Rigour of the Law ſeems to 
_ exclude the Mother, becauſe ſhe is not 


called to any part of the Succeſſion, in 
the caſe that has happened. However, 
the Father having declared his Will 
that the Mother ſhould have a ſhare of 
his Eſtate, whether ſhe were brought 
to bed of a Son, or a Daughter, and 


baving given her the half of what he 


left to his Son, and as much as he left 
to his Daughter, it is equitable that the 
Will of the Teſtator ſhould' be executed 
in the beſt manner it can; and therefore 
the Son ought to have the half of the 
Eſtate, and the Mother and SEND 
. „ Thus, 

for another inſtance, if a Father and a 
Son die at the ſame time, as in a Fight, 
ſo that it is not poſſible to know which 
of them ſurvived the other; and if the 
Widow, Mother to the Son, claims a- 
gainſt the Hears of the Father, that part 
f the Father's Eftate which would 


| have fallen to the Son, if it were cer- 


_ That the Son was the longeſt liver, he 


Ke 


tain, that he had outlived his Father; 
the Rigour of the Law would, in this 
caſe, exclude the Mother, becauſe the 
Father and the Son having died at the 
fame time, and there being no evidence 


cannot be ſaid to have ſucceeded as Heir 


to his Father. And ſo the Eſtate of the 


Father would go to his own Heirs, and 
not to the Heirs of the Son. But 
| gary requires, that in this doubt it 
would be preſumed in favour of the 
Mother, that it was the Father who 
died firlt. And this is likewiſe the na- 
tural Orders. nnd; cows 


. * Placuit in omnibus rebus præcipuam eſſe job 

titiæ xquitati{que, quam ſtricti juris, rationem. J. 8, 

C. de judic. Benignids leges interpretandæ ſunt, 

22 voluntas earum conſervetur. I. 18. H. de legib. 
5 verba legis hunc habent intellectum, 
VOL. I. 


A. # General. Tit. 1. Sect. 2. 11 


tamen mens legiſlatoris aliud vult. J. 13. f. 2. F. de 
excuſ. tut, Hæc æquitas ſuggerit, etli jure deſici- 
amur. J. 2. C. 5. in F. F. de aqua & aqua pluv. arc. 
Ubieumque judicem æquitas moverit, J. 21. F. de 
interrog. (ENT n 4 "uy | & +3 , 
Nele potiùs in ſe, quim civilem habet 
æquitatem. Siquidem civilis deficit actio, ſed 
natura æquum eſt. J. 1. F; 1. Fl ſi is qui teſt. lib. 
1 87 7 inter pretationem ſequi, non minus 
Juſtius eſt, quam tutils. I. 192. F. 1. F. de reg. 
278 in dubiis benigniora præferenda ſunt. 
4. 56. eod. Rapienda occaſio eſt, quæ præbet be- 
nignius reſponſum. J. 168. elt. 

f Si ita ſcriptum fit, ſi filius mihi natus fuerit, 
ex beſſe hæres eſto, ex reliqua parte uxor mea hæ- 
res eſto. Si vero filia mihi nata fuerit, ex triente 
hæres eſto, ex reliqua parte uxor hæres eſto: & fi- 
lius & filia nati eſſent, dicendum eſt aſſem diſtri- 
buendum eſſe in ſeptem partes, ut ex his filius 
quatuor, uxor duas, filia unam partem habeat. Ita 
enim ſecundum voluntatem teſtantis, filius altero 
tanto ampliùs habebit quàm uxor: item uxor alte- 
ro tanto ampliùs quam filia. Licet enim ſubtilis 
juris regulæ conveniebat, ruptum fieri teſtamen- 
tum, attamen cum ex utroque nato teſtator volue- 


. 


rit uxorem aliquid habere, ideò ad hujuſmodi ſen- 


tentiam humanitate ſuggerente decurſum eſt, l. 13. 


_ We bave alter d the caſe of this Law, with 72 


to the Daughter, becauſe this Law, which is part of the 


old Lam, did not give her her Legitime, or Child's Part. 
5 Cuùm bello pater cum filio periiſſet, materque 
fili, quaſi poſtea mortui, bona vindicaret, agnati 
vero patris, quaſi filius ante periſſet, Divus Hadri- 
mus credidit patrem priùs mortuum. J. 9. H. 1. f. 
A 5 bs | 
It is to be remarked, as to this ſecond Inſtance, that 
it is to be underſtood only of. ſuch Eſtates as Mothers 
have. a right, to ſucceed. to, purſuant to the Qrdinance of 
Charles. IX. commonly called, The Edict of Mo- 


thers. 
Il. 


VI. 


F 


Law ought to be always followed, con- 
trary to the Temperament of Equity, 
or that it 2 always to yield to 2 
quity. But thi 


7 zut this Rigour becomes an In- 
juſtice, in the caſes in which the Law 
will admit of an equitable Interpreta- 
tion; and it is, on the contrary, a juſt 
Rule, in the caſes where ſuch an Inter- 

retation would deſtroy the Law h. 

hus, the word Rigour of the Law, is 
taken either for a Hardſhip that is un- 
juſt and odious, and no ways conforma- 
ble to the Spirit of the Laws, or for a 
Rule that is inflexible ; but which has 
nevertheleſs its Juſtice. , And we muſt 
be careful never to confound the uſe of 
theſe two Ideas; but we ought to make 
a right diſcernment; and to apply cither 
the juſt Severity, or the Temperament 
of Equity, according to the preceding 
Rules, and thoſe which follow. 
'* This Article is a conſequence of the foregoing 


Rules, 2 
C4 VI. It 


/ 
: 


It follows from the foregoing Rules, 6. ene 
that we cannot lay ir down as a general oughr to fol- 


Rule, either that the Rigour of the r either 
| N „ | Equity, Off 


the Rigout 
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7. We are” It is Bever free and indifferetit for us 
nr «t "to, chooſe cither the Rigour of the Law, 
2 genly or Equity, ſo as to be at liberty in one 
either the and the fame caſe to apply either the 
Rigowr of 'ONe of the other indifferently and with- 
the Law, e out injuſtice. But in every fact, we 
one, or to the other, according to the 
circumſtances, and to what the Spirit 
of the Law requires. Thus, we muſt 
judge according to the Rigour of the 
Las. if the Law admits of no mitiga- 
tion; or according to the Temperament 
of Equity, if the Law will bear it. 
© This Article is Xo à conſequence of the pre- 
„„ Mx 88 
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5. 1 l. Altho' the Rigour of the Law ſeems 


gour of the to be diſtin& from Equity, and to be 
2 F rom Equity, 


9 0 e true, that in the caſes.in which this Ri- 
hved, hack gour ought to be follow'd, another view 
ir: Equity. of Equity makes it juſt... And as it never 

happens that what is Equitable is con- 
trary to Juſtice; ſo likewiſe it never 
happens, that what is juſt is contrary to 
Equity. Thus in the example of the 
iv*h Article, it is juſt to annul the Teſ- 
rament in which the Formalities requir'd 
by Law are wanting; becauſe an act of 
ſuch conſequence ought to be accom- 
anied with ſerio 
ture proofs of its truth. And this Juſ- 
tice hath its Equity in the publick Good, 
and in the intereſt which even T 
themſelyes have, eſpecially ſuch as. are 
ſick, that that may not be caſily taken 
for their Will, which it is not very cer- 
tain they have declared fo to be. 


I This Article is likewiſe a conf | equence of the 
foregoing Rules. 65 HH 
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9. Interpre- The obſcurities, ambiguities, and o- 
ration of ther defects of expreſſion, which may 
ad res render the ſenſe of a Law dubious, and 
ina Law. All the other difficulties of underſtanding 

aright, and applying juſtly the Laws, 
ought to be reſolyed by the ſenſe that is 
moſt natural, that has the greateſt rela- 
tion to the Subject, that is moſt confor- 
mable to the intention of the Lawgiver, 
and moſt agreeable to Equity. And this 
is diſcover'd by the ſeveral views of the 


relation it has to other Laws, of the ex- 
ceptions that may limit it, and by other 
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rmine our ſelves either to the 


even oppoſite to it; it is nevertheleſs 


circumſtances, and 


eſtators 


nature of the Law, of its motive, of the 
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reflections of this kind; which may.dif- 
cover the ſpirit and ſenſe of the Lawn. 
Gignificatio que vitio carer. Prefertim cum etiam 
voluntas legis, ex hoc colligi poſſit. J. 19. F. de 


s... 


| Quoties/idern ſermo duas ſententias erprimit, ea 
25.9 n excipiatur quæ rei gerendæ aptior eſt, 
67. ff. de veg. jur. Prior atque potentior eſt quim 
vox, mens dicentis. J. 7. in F. de ſuppell. leg. Be- 
n Ugo interpretandæ ſunt, quo voluntas ea- 
rum conſervetur. I. 18. f de legib. | Scire leges 3 
non hoc eſt verba earum tenere, ſed vim ac poteſta- | 
tem. J. 17. d. Ser Art, 1, 2, and 3 of this Section, 
and thoſe which follo p. | 


N. 


the words of it, and its Preamble, if rere 9 
there be any, that we may judge of the % „% be 
meaning of the Law, by its motives, and zepovr of it. 
by the whole tenour of what it pre- 
{cribes z and not to limit its ſenſe to 
what may appear different from its in- 
tention, either in one part of the Law 
taken ſeparately, or by a defect in the 
Expreſſion. But we muſt prefer to this 
foreign ſenſe of a defective Expreſſion, 
that which appears otherwiſe to be evi- 
dent by the Spirit of the whole Law. 
Thus, it is to tranſgreſs againſt the Rules 
and Spirit of Laws, to make uſe, either 
in giving of Judgment, or Counſel, of 
any one part of a Law taken ſeparately 
from the reſt, and wreſted to another 
ſenſe than what it has when it is united 
to the whole v. | nts 7 
» Tnciyile eſt niſi tots lege perſpectà, uni aliqui 
particu jus propofita, Bite, 8 ho . 
24. ff. de legib. Verbum ex legibus, lie accipien- 
dum eſt, tam ex legum ſententia, quam ex verbis. 
J. 6. §. 1. .de verb. ſign. Etſi maxime verba legis hune 
habent intellectum, tamen mens legiſlatoris aliud 
vult. J. 1 3. F. 2. ff deexcuf. tut. See the preceding 
Articles. See upon the word Pyeamble, the 134 
Law, H. 1. V. de verb. obl. i | 


XI. 


If there happens to be omitted in a 11. B an 
Law any thing that is eſſential to it, or n in 
that is a neceſſary conſequence of its rg 22 0 
diſpoſition, and that tends to give to the Finke. 
Law its entire effect, according to its 
motive; we may in this caſe ſupply 
what is wanting in the expreſſion, and 
extend the diſpoſition of the Law to 
what is included within its intention, 
altho' not expreſſed in the words. 


Quad legibus omiſſum eſt, non omittetur re- 
ligione judicantium. J. 13. .de teſtis. | 
Quoties lege aliquid unum vel alterum introduc- 
tum eſt, bona dccaſio eſt, cætera quæ tendunt ad 
eamdem utilitatem, vel interpretatione, vel certè ju- 
riſdictione ſuppleri. I. 13. F. de legis, Supplet præ- 

| ror 
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tor in eo quod legi deeſt. J. 1 1. F. de præſcr. verb, Li- 
cet — ud dive Marco N deficiant, 
is tamen qui poſt contractas nuptias nurui ſuæ cu- 
rator datur, excuſare ſe debet, ne manifeſtam ſen- 

tentiam ejus offendat J. 17. C. de excuſ. tur. Edicti 
quidem verba ceſſabunt: Pomponius autem ait, ſen- 
tentiam Edicti porrigendam eſſe ad hæc. J. 7. F. 2. 
F. de juriſd. See in this Section the 21% 224, and 234 
Articles, which ſerve as examples of this. 


XII. | 
tab ier Ik the words of a Law expreſs clearly 
caſes we the ſenſe and intention of the Law, we 
wut er, muſt hold to that. But if the true ſenſe 
tbe Prince Of the Law cannot be ſufficiently under- 
for the in- ſtood by the interpretations that may be 
terprer adam made of it, according to the Rules that 
of Lw. have been juſt now explained, or that 
the ſenſe of the Law being clear, there 
ariſe from it inconveniencies to the pub- 
lick Good ; we muſt in this caſe have re- 
courſe to the Prince, to learn of him his 
intention, as to what is liable to Inter- 
pretation, Explanation, or Mitigation ; 
whether it be for underftanding the 
Law, or mitigating its Severity p. 


P Lepes ſacratiſſimæ quæ conſtringunt hominum 
vitas, intelligi ab omnibus debent, ut univerſi præ- 
ſcripto earum manifeſtiùs cognito, vel inhibita de- 
clinent, vel permiſſa ſectentur. Si quid vero in iiſ- 
dem legibus latum fortaſſis obſcurius fuerit, oportet 
id ab imperatoria interpretatione patefieri, duritiam- 
que r noſtræ humanffati incongruam, emen- 
dari, J. 9. C. de leg. Inter æquitatem, juſque inter- 
pong interpretationem, nobis folis & oportet & 


pretari, ſolo dignum imperio eſſe oportet. J. ali. cod. 
Nov. 143. De his quæ primò conſtituuntur, aut 
interpretatione, aut conſtitutione optimi principis 
certius ſtatuendum eſt. J. 1 1. F. eod. | 

Thus the Parliament made Remonſtrances to Charles 
the Seventh, touching the Declarations, Interpretations, 
Modifications, which were to be made to the ancient Or- 
dmances, upon which followed that of 14.46. 

Thus the Ordinance of Moulins, Art. 1. and that of 
1667. Tit. 1. Art. 3. and Art. 7. enjoin the Parlia- 
ments; and the other Courts, to make their Remonſtrances 
70 the King, touching what appeared in the Ordinances to 
be contrary to the Advantage or Conveniency of the Pub- 
lick; or to want Interpretation Declaration, or Miti- 

tion. See the 33d Article of the Ordinance” of 
hilip VI. in the year 1349. impowering the Council, 
and the nes of — to make the Declara- 
tions and Interpretations that ſhould be wanted on the 
De mrerpretatione Canonum Eccleſiaſticorum, fi 
quid dubietatis emerſerit. v. I. 6; de Sacroſanct. Eccl. 
De dubietate, quæ in Canonibus emerſerit. v. I. 6. 
C. de Sacraſanct. Eccl. 
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cet inſpicere. l. 1.eod. ..Si enim in præſenti leges 
condere ſoli imperatori conceſſum eſt, & leges inter- 


Of the Rur ks or Law in General. Tit. i. Sect.2. 13 


founded upon ſome view of the publick 
Good, which ought to make us prefer 
the ſenſe and authority of the Law to 
the reaſonings that may be brought a+ 
gainſt it. For otherwiſe many Law s ve- 
ry uſeful, and well eſtabliſned, would be 
overthrown, either by ſome other views 
of Equity, or by ſubtilty of Reaſons 
ing d. 


Non omnium quæ à majoribus conſtituta ſunt 


tatio reddi poteſt. I. 20. f. de legib. & ideo rationes 


eorum quæ conſtituuntur, inquiri non oportet, ali- 
oquin multa ex His quæ certa ſunt, ſubvertuntur. 
J. 21. ed. Diſputare de principali judicio non 
oportet. J. 3. C. de crim. Sacril. Multa jure civili con- 
tra rationem diſputandi, pro utilitate communi re- 
cepta eſſe, innumerabilibus rebus probari poteſt. 
J. 51. F. 2. . ad l. Aquil. | 


XIV. 


The Laws which are in fiyour of that 14. os 

- | . Hu 7 which AYE 
which the publick Good, manity, — 
extended. 


Religion, the Liberty of making Con- 
tracts, and Teſtaments, and other ſuch 


like Motives render favourable, and thoſe 


which are made in favour of any Perſons, 
are to be interpreted in as large an ex- 
tent as the favour of theſe Motives, join- 
ed with Equity, is able to give them, 
and they ought not to be interpreted 
ſtrictly, nor applied in fuch a manner as 


to be turned to the er of thoſe 
a 


perſons in whoſe fayour they. were 
made r. 


Nulla juris ratio, aut æquitatis benignitas pati- 
tur, ut quæ ſalubriter pro utilitate hominum introdu- 
cuntur, ea nos duriore interpretatione, contra ipſo- 
rum commodum producamus ad ſeveritatem. J. 25. 
F. de legib. Aliam cauſam effe inſtitutionis quæ be- 
nigne acciperetur. J. 19. . de lib. & poft. propter 
publicam utilitaten. ſtrictam rationem inſuper 
habemus, quæ nonnunquam in ambiguis religio- 
num quæſtionibus omitti ſolet. Nam ſummam eſſe 
rationem quæ pro religione facit. J. 47. F. de relig. 
& ſumtt. funerum. Quod favore quorumdam conſti- 
totum eſt, quibuſdam caſibus ad læſionem eorum no- 
lumus inventum videri. I. 6. C, de legib. legem e- 
nim utilem reipublicæ adjuvandam interpreta- 
tione. J. 64. 9 I. F. te condit. & dem. See an Ex- 
ample of the laſt part of this Rule in the ninth Article 
of the third Section of the Contract of Sale; and another 
in the third Law, F. 5. F. de carb. ed. The reſt needs 
no Example, | 


XV. 


wee The Laws which reſtrain our natu- 15. Law! 
W ral Liberty, ſuch as thoſe that forbid any which are 
a nid 4 thing that is not in itſelf untawful, or Ma.. 
13:Wemft If the true meaning of a Law being which derogate in any other manner 
2 well known, altho' we are ignorant of from the general Law; the Laws which 
w, altho. 107700 O. ö Her 7 
its motive its motive, there ſeems to ariſe from it inflict Puniſhments for Crimes and Of- 
beunknown, {ore inconvenience that cannot be avoid- fences; or Penalties in civil Matters; 
ed by a reaſonable Interpretation; we thoſe which preſcribe certain Formali- 
muſt preſume that the Law has never- ties; the Laws which appear to have 
theleſs its Uſefulneſs, and its Equity, any hardſhip in them; | thoſe which 
permit 
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eric; Diſinheriting, and others the 
ike; are to be interpreted in ſuch a 
manner, as not to be applied beyond 


What is clearly expreſſed in the Law, to 


an conſequences to which the Laws do 


not ex | 
ought to give to ſuch Laws all the tem- 
perament of HON 
they are capable of!. 
This is A conſeq uence of the preceding Rules. In- 
ter pretatione legum pœnæ moliendæ ſunt, potius 
quam aſperandæ. J. 42. F. de pen. In pœnalibus 
cCauſis benigniùs interpretandum eſt. J. 155. H. alt. 
F. de reg. jur. In levioribus cauſis proniores ad le- 
nitatem judices eſſe debent, in gravioribus pœnis, 
ſeveritatem legum, cum aliquo temperamento be- 
nignitatis, ſubſequi. J 1 1. F. de pan, Vid. l. 32. 
rb. Aliam cauſam eſſe inſtitutionis quæ benigne 
acciperetur: exhæredationes autem non eſſent ad- 
juvandæ. I. 19. F. de lib. & poſt. Si ita libertatem 
acceperit ancilla, ſi primum marem peperit, libera 
eſto: & hæc, uno utero marem & fœminam pepe- 
riſſet, ſiquidem certum eſt quid prius edidiſſet, non 
debet de ipſius ſtatu wb, utrum libera eſſet, nec- 
ne. Sed nec filiz, nam 11 poſtea edita eſt, erit in- 
genua. Sin autem hoc incertum eſt, nec poteſt nec 
per ſubtilitatem judicialem manifeſtari, in ambiguis 
rebus humaniorem ſententiam ſequi oportet. Ut 
tam ipſa libertatem conſequatur, quam filia ejus in- 
genuitatem. Quaſi per præſumptionem priore maſ- 
culo edito. I. 10. H. 1. F. de reb. dub. Quod contra 
rationem juris receptum eſt, non eſt producendum 


ad conſequentias. J. 14. F. de legib. In quorum fi- 
nibus emere quis prohibetur, pignus accipere non 


prohibetur. J. 24. F. de pign. Altho' the Example of 
this Slave be quoted in this Lam 10. C. 1. F. de reb. dub. 
upon the Subject of Teſtaments, yet it may be alſo ap- 


here. 


XVI. 


. * 
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16. Laws if any Law or Cuſtom happens to be 


which are eſtabliſhed upon particular conſiderati- 
not to be ex- | | 


*-.1-1 ke. ONS, Contrary to other Rules, or to the 
and what general Law, it ought not to be drawn 
their words to arry conſequence beyond the caſes 


expreſy which the words of the Law mark ex- 
„enen. preſly. Thus the Ordinance which for- 
; bids the receiving proof of Contracts 
exceeding the wr. K of one Hundred 

Livres, and the proof of facts different 

from what appears to have been agreed 

on, does not extend to facts of another 

nature, where a Contract does not come 

into queſtion . 

Quod contra rationem juris receptum eſt, non 

eſt producendum ad conſequentias. J. 14 1. F. de reg. 

jur. l. 14. F. de legib. V. l. 39. ed. | 

Wy XVII. 5 | 

17. The The Favours and Grants of Princes 
Prices 5, are to be favourably interpreted, and 
favourably Ought to have all the reaſonable. extent 


interpreted. that the preſumption of the Liberality 
that 1s natural to Princes can give them; 
provided that they are not extended in 
fuch a manner as to cauſe 
other perſons *. 
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And on the contrary, we. 
Y and Humanity, that 


lation to other Laws which may help b 8 


prejudice to 


; ut 5 
, - # 1 F . a * * 1 0 ? 
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__ * Beneficium imperatoris, quod a divina ſeilicet 
ejus indulgentia proficiſcitur, quàm pleniſſime in- 
terpretari debemus. J. 3. F de conſt. princip. Si quis 
à principe ſimpliciter impetraverit ut in publico lo- 
co ædificet, non eſt credendus ſic ædificare, ut cum 
incommodo alicujus id fiat. J. 2. f. 16. F. ne quid in 
loco publ. fiat. V. I. 2. C. de bon; vac. 


XVIII. 
If the Laws in which there is ſome 18. Low 
doubt, or other difficulty; have any re- der- 


to clear up their ſenſe, we muſt prefer 
to all other interpretations that which 
they may have from the other Laws. 
Thus, when new Laws have reference 


to old ones, or to antient Cuſtoms, of 


antient Laws to modern ones, they 
are interpreted one by the other, ac- 
cording to their common intention, int 
ſo far as the latter Laws have not abro- 
gate the Wine: 

* Non eſt novum, ut priores leges ad poſterio- 
res trahantur. J. 26. F Ae. =y & Mr ag 
leges ad priores pertinent: niſi contrariæ ſint. Id- 
que multis argumentis probatur, J. 28. eod, 


XIX. 
If the difficulties which may happen 19. Lan. 
in the Interpretation. of aLaw, or G ſs are mtere 


tom, are explained by an antient Uſage, py 


which has fixed the ſenſe of the Law, zie. 
and which is confirmed by a conſtant 
ſeries of uniform Decrees; we muſt 
ſtick to the ſenſe declared by the con- 
ſtant Practice, which is the beſt Inter- 
preter of Laws . 

7 Si de interpretatione legis quæratur, in primis 
inſpiciendum eſt quo jure civitas retro in ejuſmodi 
caſibus uſa fuifſet: optima enim eſt le inter pres 
conſuetudo. J. 37. F. de legibus. Nam imperator 
noſter Severus reſeripſit in ambiguitatibus, quæ ex 
legibus proficiſcuntur, conſuetudinem, aut rerum 

petuò ſimiliter judicatarum authoritatem, vim 
egis obtinere debere. J. 38. et. 


ew 


If any Provinces or other Places, want 20. in what 
certain Rules for ſolving difficulties in caſes the 
matters that are there in uſe, and the Co f 
ſaid difficulties are not regulated by the ee 
Lawof Nature, or by any written Law, 4 of oh 
but depend on Cuſtom and Uſe, they chief Towns, 
ought in this caſe to regulate themſelyes/erve as 4 
by the Principles that follow from the 2 1 
Cuſtoms of thoſe very places. And if“ 2380 s 
that does not determine the difficulty, 


ons ought to follow what is regulated 


in ſuch matters by the Cuſtoms of the 


neighbouring places, and eſpecially by 
thoſe of the principal Towns. Fin 


Z Do 
* De 


=, 
2 


8 


iſtodiri oportet; quod moribus & conſuetudine in- 
ductum eſt. Et ſi qua in re hoc deficeret, tun 


proximum, & conſequens ei eſt. 
deny uppareat, qu 
Wart opertet: | J. 32. F. 2. 
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21. Laws All Laws extend to every thing that 


Bar- <5 19 AVE e I TER 1 e 9 
Is iceſſen the. Laws allowing Males. to. marry at 


zial co their the age of fourteen years compleat, and 
Intention. ; | ; <2 at | 
conſequence of © theſe 1155 that thoſe 


3 the age of twelve, it is a 
who Marty, can bind themſelves, altho' 
Minors, to the performance of the Ar- 
tioles agre 


Y 


thing as to all the other co 


He æquitas ſuggerit, etſi jure deficiamur, J. 2. 
8 4 adus pluvie arcend. — - 
Egdicti quidem verba ceſſabunt: Pomponius au- 
tem ait. ſententiam edicti porrigendam eſſe ad 
hæc. I 7. $:2: ¶ de juriſd. Cui juriſdictio data eſt, 
ea quoque conceſſa eſſe; videntur, ſine quibus juriſ- 
dictio explicari non potuit, I. 2. ett. 

By the Lam & England Minors can make no legal Ser- 
rlements an their Marriages. Coke 11 Inſt: f. 35. 380. 
And therefore an Att f Parliament is requiſite to im. 
power them ſo to do, and to confirm- and ratify the Settle- 
ments that are ſo made. By which means, the Legiſſa- 
tive Power takes cure of the Intereſt of Minors, that 1 
be not wrunged in any tranſaction * before the 
attain to the years of diſcretion, when they may be al 
to judge for themſelves, and ſtipulate Tuck conditions as 
they think fit. 27 | 


XXII. 


22, Te In the the Laws which permit any 
Laws which thin „ we draw the conſequence from 
Pons, aps The greater to the leſſer. Thus, thoſe 
extended Who have a right to give away their 
from more Goods for nothing, have much more a 
roles, Tight to ſell them. And in like manner, 
_ thoſe who have a right to appoint Exe- 

cutors by a Teſtament; have with much 

greater reaſon a right to bequeath par- 

Heller Legacies b. 500 


Non debet cui plus licet, quod minus eſt, non 
licere.''l. 2 1. F. de reg. jur. Cujus eſt donandi, ei- 
dem & vendendi, & concedendi jus eſt. J. 163. F. 
de reg. jur. Qui poteſt invitis alienare, multo magis 
& ignorantibus, & abſentibus poteſt. J. 26. f. de 
reg. jur. See the two following Articles, 


Es of EAW ig General. Tit. 1. Secd. 2. 


ks 
XXIII. 

In the Laws which forbid any thing, 23. 7% 
we draw the conſequence. from the leſſer Laws w 
to the greater. Thus, Prodigals, who mon _ 
are not allowed to have the Manage- 17 
ment of their own Eſtate, are with the greater. 
much greater reaſon rendered incapable 
8 Thus, thoſe who are 
declared to be unworthy of ſome Office, 

or ſome Honour, are much more un- 
worthy of a greater Office, and of a 


more conſiderable Honour e. 


Qui indignus eſt inferiore ordine, indignior eſt 
eriore. J. 4. F. de Senatorib. Eſt enim perquam 
jculum, eum qui minoribus pœnæ cauſa prohibi- 
tus fit, ad majores aſpirare. J. 7. H. alt. F. de interd. 
— 1 J. 5. F. de ſerv. export. See the following Ar- 


ſu 
ri 


— * 


XXIV. 


This extenſion of Laws from the leſ- 24. Au Ex. 
ſer to the 1 . 1 and from the greater n © 
to the leſſer, is limited to the things % l 
Which are of the fame kind with thoſe Rules. 
that are mentioned in the Law, or 


which are ſuch that its Motive ought 


to be extended to them, as in the Ex- 
amples of the foregoing Articles 4. But 
we muſt not draw the conſequence ei- 
ther from the greater to the leſſer, or 
from the leſſer to the greater, when 
they are things of a different kind, or 
ſuch as the Spirit of the Law is not ap- 
plicable toe. Thus, the Law which 
permits perſons who have attained to 
the years of Marriage, altho' Minors, 
to bind themſelves by contracts of Mar- 
riage, and to engage their Eſtates for 
the performance of the Covenants that 
are conſequences of the Marriage, would 
be wrongtully applied to other forts of 


Contracts, altho of leſs importance. 
Thus, the liberty which an adult perſon 


has in his Minority, to deviſe his whole 
Eſtate by Will, would not be rightly 
extended to the liberty of making over 
any pi of it by a Deed of Gitt that 
ſhould take effect in his life-time. 'Thus, 
the Power which belongs to a Lord of 
a Manor, who has a Royalty, or ample 
Juriſdiction for the Adminiſtration of 
Juſtice within his own Lordſhip, by the 
{ſpecial Grant of the Sovereign, would 
be wrongfully applied to ſuch as have 
Grants only of an inferior Juriſdiction, 
and in Cauſes of leſſer moment. Thus, 
the Power of a Lord Chief Juſtice 
will not infer that of a Conſtable or 
Bailiff. Thus, the Laws which brand 
perſons with Infamy, would not be 


xightly extended 'to the Confiſcation of 


Goods, 


is TOIVIE BAWy 
| | wh * 1. 


Goods, altho' Honour is much more va- 
luable than any Goods. 


4 Right s, d ot bug 1 3 Dy L 
i 8 8 N b 20: i. 0000C0000 3 arrugtiooty Lou 
men quod Plus fit, foraper inet st mhihus. i Cum eyidentifſimelex duodecing.tabularum kr. 
. 110. F de reg. jar. Oum quis poſſit alienare, redes huic rei ( æxi alien defuncti) faciat obnoxios. 
poterit & conſentire ali oni i | Item vobis acquiritur quod 
© poterit &conſentire alignaioni, J. 165. % . ali. C. de bared. at. vobis acquiritur quo 
Lex Julia, quæ de ire proſpexit, ne id ſervi veſtri ex traditione nanciſcuntur: five quid ſti- 
warte liceat obligare, aut Aiendre, plenids interpre- pulentur, five ex donatione, vel ex legato, vel ex 
ktlkst ⸗anda eſt, ut etiam de ſponſd idem juris fit; quod de qualibet alia cauſa acquirant. Hoc enim, vobis ig- 
mario. J. 4. F de fund drr. nuorantibus, & invitis obvenit. Y. 3. ft. per quas 
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"+ 14%, LIETN FTLIELY . ö . 75 Perſ. n06.;1 g J. (12 % 92 OY * mY g tel. 8 
Fathers had to take away the Lives of their 7 17 8 a e e rn gn 6 pore ens 
not extend io the licence of depriving them of their Liberty, tate patris, vel ay1 vel proayt conſtituto, vel con- 
tùm impenſum eſt, ut patribus, quibus jus vitæ in lata'a eniatre,' Vel linea ex qua mater deſcendit, dei! 

liberos neciſq; poteſtas olim erat permiſſa, libertatem aliis quibuſcumque perſonis, licebit parentibus eus 

eripere non liceret. 1. ult. C. de patr. poteſl, Thus in ſub quorum poteſtate eſt, adire eus one ee. 
re ſame Roman Law, it was lwnful for a Man.te give ditatem, yel bonorum polleſionem petere. Sed, i 
70 his Concubine, but nos ta his Wife. V. I. 58. & tot. hoc parens neglexerit, & in memorata ærate infans 
Tit. ff. de donat. inter vir, & uxor. Thus by the ſame decellerit, tune parentem quidem ſuperſtitem om- 
Law, 4 Husband mas alloxed ro fell the Lands which nia ex quicumque ſucceſſions ad cumdem infantem 
he got with his Wife in Marriage, if ſhe conſented to it; devoluta jure patr io, quaſi jam injapty 8 capere. 
but he could not mortgage them, not even with her m. 1.18. C. 4e jur. deliber. V.1. . eſi pass f . pet. J. 30. 
ſent. Lex Julia fundi dotalis Italici alienationem pro- $. 6, F. de aq, wel. om. her. Frætor ventrem mittit in 
hibebat fieri à marito non conſentiente muliere: hy- poſſeſſionem. 4. J. F. 1. & tit. de wentr. in poſſ. mit. 
pothecam autem, nec ſi mulier conſentiebat. J. un. Teſtamento jure facto, multis inſtitutis hæredibus, 
| "2 bt & invicem ſubſtitutis: adeuntibus ſuam portionem, 
Mm e f etiam invite, cohæredum n N 
V Frortio. 1 6: C. de impub. & al ſub. ud ſcien- 
. a XXV. dum eſt, fi mulier prægnans non fit, exiſtimatur 
23 VVV autem prægnans eſſe, interim filium hæredem eſſe ex 
25. Tacit . Tf any Law ſhould put a ſtop to the aſſe, quanquam ignoret ſe ex aſſe hæredem elle, 
Probibiti- Enquiry into any Abuſe, by pardoning it J. 5. f. /ipars her. pet. d. l. H. 1. J. 30, $. G. Fi de acg. 
8 for the time paſt; this would be in ef- I > 5 gy N e 120 Nig F. de 
| i BP wt * af ſuis & leg. P. l. un. C. de his qui ante ap. tab. 
fect re forbi d = tor the DIG 25 Todo 2 We are to underſtand this Rule in the manner that it 
is expreſſed, f Rights acquired by the diſpoſition of a 
Law, and not in general of what is "acquired by other 
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Cum lex in pretericum quid indulget, in futu- 
rum vetat. J. 22. F. de legib. Law would be v r e. ee e 
JVC 1 
d ] ! Thus, the ˙ of |, 0s - which is; receivedin the. Cuſtoms of France, . 
e why 757 4e 2 a 7 wiv That Death puts the Living into Poſſeſſion 5 which I 
had taken Intereſs for Money lent, and converted it into . + tis. Eto acquire their Riobt 1 N 
dee Mu Tel fri the raking of llſuch meg Ae dees fes. Alle 140 L eo megu Hee Right 1 
mn 670 whom they ſucceed; becauſe it is the Lam that call; 
e doh 05 them to the Succeſſun. But Legatees, and Execurors of 
XXVI. 2 * _Teftaments, being called only by the Will of the Teftator, 
e * | £19 C2 and not by the Law, their Right is not the ſame ; which 

26. How V hen a Right comes to any perſon ere ſhall be explained m itz proper place, when we 
Tei ac. by che diſpoſition of a Law, this Right ae 77 eat det fans. V. I. 1. O. de his qui ante 


* 
* 
* 
3 
4: 
i * 
__ 
. 
=. 
4 
—- 
. 
W 
my + 
. 
111 
N is 
* 1 
. 
,; 
221 
i 
»f fl 
„4 
= 
. 
N. 
Th 
1 60 
1 7 
1 pf 
„ 
Nin 
1719 
i ) 
9 
N 
A 
1 
1 
' f 
1 
Mir 
t] 
08 
23S 
e 
. 
R 
n | ER 
. 
N 
991 7 
N 
1 
1 
N 
iR 
S 
. 
x ; 
A 
5 +. 
= 
"11 Y 
AP! 
& * 
It) 
4: 
1 
1 
1M 
. 
Al | 
34 
4 $$; 
1 
* * 
„ 
4 
l 
Fl 1 
+ 
1 
N * 
177 
; l 
"36 
1. 
. 
19! 
"TL 
1589 
1 L 
T * 
1 1 
1 
17% x 
1 
& = 
1 
3 
vu 
Fin 
4H 
179 
I: 
* 
1 
{| 4 
17 
27 
Pra 
75 
y 
# 
th U 
2 
64 
11 
7 1 
7 
1 
1 5 
bY 
he's 
11 
"i 
L 1 
nd 
i ! 
7 
ie 
4 3% 
7 


5 — 2 
TTT 
6 3 

- . ——— — 


Ve des is e er by the effect of the Law; . ww 4 | 
if Laws, Whether the perſon knows, or does not XXVIL 


know the Law); and likewiſe whether 


he knows, or is ignorant of the fact on It js free for perſons that are capable 27. How 


which depends the Right which the W 
Law gives him. Thus, the Creditor rr eee er 4 
-whoſe Debtor happens to die, acquires | 4. Ri 


a Right _ the Heir, or Executor, 
_ he a nows 1 5 of the Death 
of his Debtor, and even altho' he is igß- 74 . | 

norant that the Law binds the Heiss, not which zn to big nee. Thus 
or Executors, or Adminiſtrators. for the 
payment of the Debts of the perſons to 
whom they ſucceed. Thus, the Son is 
Heir to his Father, altho' he is ignorant 
of his Right to ſucceed, and knows no- 
thing of the Death of his Father. And 
it is a conſequence of this Rule, that 


the Rights of this nature, which perſons 


acquire by the effect of the Law, paſs 


to their Heirs, Executors, or Admini- 
ſtrators, if they themſelves happen to 


ang of one's Right would be contrary 


to 


quity, or good Manners, or prohi- 
bited by ſome AW. 2 0 


Regula 


3 F 2 


"26 2 


PERSON S. Tit. 2. Sed. 1. 17 


Regula eſt juris antiqui, omnes licentiam ha- 
bere, his quæ pro ſe indulta ſunt, renuntiare. J. 5 1. 
C. de Epiſe. & Cler. l. 29. C. de pt. 
Licæt ſui juris perſecutionem, aut ſpem futuræ 
perceptionis, deter iotem conſtituere. J. 46. F. de pai?. 
v. I. 4. F. 4. F. ſi quis cant. l. 8. F. de tranſaci. 
Venditor fundi Geronianj, fundo Botroiano quem 
retinebat, legem dederat, ne contra eum piſcatio 
Thynnaria exerceatur. Quamvis mari, quod natura 
omnibus patet, ſervitus imponi privata lege non 
poteſt: quia tamen bona fides contractus, legem 
{ervari venditionis expoſcit: perſonz poſſidentium, 
aut in jus eorum ſuccedentium per ſtipulationis, 
vel venditionis legem obligantur. I. 13. F. comm. 
fred. See the next Article, and the 26 Article of the 
4®' Section of the Vices of Covenants, | 


XXVII. 


28. The diſ. The Laws have their effect indepen- 
poſitions of dently from the will of particular per- 
mom ſons. And no perſon can hinder, either 
p/on; can by Contracts, or by Teſtament, or o- 
the effect of therwiſe, the Laws from regulating 
the Law. what concerns ſuch things. Thus, a 
Teſtator cannot hinder, by any precau- 

tion whatever, the Laws from having 

their effect againſt any diſpoſition he 


may make in his Teſtament contrary to 


Law. Thus, Contracts that are made 
againſt Law, have no manner of effect i. 
jus publicum privatorum pactis mutari non 
poteſt. J. 38. Fade pact. I. 20. ff. de religigſs. Priva- 
torum conventio juri publico non derogat. J. 45. 

S. 1. ff. de ng. jm. 
Frater, cum heredem ſororem ſcriberet, alium 
ab ea, cui donatum volebat, ſtipulari curavit, ne 
Falcidia uteretur : & ut certam pecuniam, fi con- 


tra feciſſet præſtaret. Privatorum cautione, legi- 


bus non efle refragandum conſtitit. Et ideo ſoro- 
rem jure publico, retentionem habituram, & acti- 
onem ex ſtipulatu denegandam. J. 15. f. 1. F. ad 
leg. fale. Nullum pactum, nullam conventionem, 
nullum contractum inter eos videri volumus ſub- 
ſecutum, qui contrahunt lege contrahere prohibente. 
J. 5. C. de legib. The firſt Novel, Chap. 2. towards 
the cloſe, permits Teſtators to deprive their Executors of 
the Falcidian Portion : but this very permiſſion implies, 
that without it ſuch a diſpoſition would have been of no 
force, as being contrary to the Law, which requites that 
the Executor ve at leaſt the Falcidian Portion, 
which is the fourth Part A the Eſtate. | 

We muſt not give to the Rule explained in this Ar- 
Ficle an extent which may have any thing in it con- 
trary to the preceding Article. | 


XXIX. 


29. DE From all the Rules which have been 
cement explained under this Title, we may in- 
neceſſary * fer this as a laſt Rule; that there is 
for the rig reat danger -of miſapplying the Rules 
»ſe of the G ng PPlymg 
Rules, Of Law, if we have not a very ample 
knowledge of all the particular Rules, 
and of the ſeveral Views that are neceſ- 
ſary for interpreting and applying them 
aright). 
1 Omnis definitio in jure civili periculoſa eſt. 
Parum oft enim, ut non ſubyerti poifet. J. 202. F. 
Jin. 
Vo L. I 


Thus, we ought to tube care never to apply a Rule 
its juſi extent, nor to matters to which it has 
er F relation, Thus, wee + te aries 

of the Exceptions which limit the Rules. Thus, we 


ought either to keep to the Letter of the Law, or inter- 
Pret it arcording to the Rules explained mider- this Title, 


and to obſerve the they Remarks that have been made 


. 
Of PERSO Ns. 2 


L tho' the Roman Laws own a n what 
AF fort of Equality which the Law mmer the 
PETS of Nature eſtabliſhes among all 4% 72 
en*; yet they diſtinguiſh Perſons by , puff. 
certain Qualities, which have a parti. 
cular relation to the matters of the Ci- 
vil Law, and which make that which is 
called the State of Perſons. Theſe are 
the Qualities which are treated of in 
the Roman Law, under the Title De 
Statu hominum. But we do not find 


either in this Title, or in any other, 


What it is —_ zerly makes the State 
of Perſons. We ſee only that there are 
different Qualities, ſuch as theſe of be- 


ing a Freeman, and a Slave, a Father, 
and a Son; and other Qualities, which 


are ſaid to make the State of Perſons. 
But we do not there find any thing that 
points out to us what is common to all 
theſe Qualities, which might help us to 


conceive a juſt and preciſe Idea of the 


character neceſſary to a Quality, ſo as 
to be able to ſay that it concerns, or 
0 not concern, the State of a Per- 
ſon. | | 
2 Quo ad jus niturale attinet, omnes Bomines 
æquales ſtint. J. 32. . de reg. jur. 8 
It is this that has engaged us to con- 
ſider in all theſe (Wales what it is 
they have in common among them, and 
what it is that diſtinguiſhes them from 
the other Qualities, which have not the 
ſame effect. And it appears that the 
diſtinction of theſe Qualities which make 
up the State of Perſons, from thoſe 
which have no manner of relation to it, 
is a natural conſequence of the Order of 


Society, and of the Order of the Mat- 


ters treated of in the Roman Laws. For 


as we have ſeen in the Plan of theſe 


Matters, that the Roman Laws have for 
their Object, Engagements, and Suc- 
ceſſions; we ſhall Nkewiſe ſee that the 


Qualities which theſe Laws conſider in 
order to diſtinguiſn the State of Perſons, 
have allo a particular relation to Engage- 
ments and Sueceſſions; and that they 
D have 


18 The, CIVIL LAW, Sc. Pri. Book. 


belong to the State of Perſons, even ac- 
cording to the Principles of the Roman 
Law it ſelf. For in the firſt Book of 
the Inſtitutes, where diſtinctions are 
made between Freemen and Slaves, be- 
tween Fathers and Sons, Minors are 
there likewiſe conſidered d, as alſo thoſe 

who are in a ſtate of Madneſs e. And 

in effect, theſe perſons are under an In- 
capacity, which makes it neceſſary for 
them to be placed under the Guardian- 

ſhip of a Tutor, or Curator. Thus, 

that Rule among the Romans, that Mad- 

neſs does not change the State of the 
Perſon, ſignifies that it does not change 

the State, which is made up by the 
other Qualities, and that it does not hin- 
der, for example, a Madman from be- a 
ing a Freeman, and a Father. And in 
fine, according to the uſage among us, 
if it were — a queſtion, with reſpect | T1 
to our practice, whether a perſon were E 
mad or not, we ſhould call that Queſti- 
on, a caſe relating to the State of the 
Perſon; as we give this name to all the 
Law-Suits in which the chief matter in 
debate, is concerning the State of Per- 
ſons. pt uy | 
© Qui furere cœpit, & ſtatum, & dignitate m in 
qua fuit, & magiſtratum, & poteſtatem videtur re- 
tinere: ſicut rei ſuæ dominium retinet. J. 20. F. de 
ſtat. hom. FE, 8 

4 Tranſeamus nunc ad aliam diviſionem perſo- 
narum. Nam ex his perſonis, quæ in poteſtate 
non ſunt, Kp vel in tutela ſunt, vel in cura- 
tione: quædam neutro jure tenentur. inſt. de tut. 
Furioſi quoque & prodigi licet majores viginti 

quinque annis ſint, tamen in curatione ſunt. F. 3. 
inſt. de curat. 


have all of them this in common, that 

they render Perſons capable, or incapa- 

ble, of all manner of Engagements, or 

of ſome only, or of Succeſſions. Thus, 
as to Engagements, Perſons that are of 
full age, are capable of all Engagements, 
voluntary and others, of Contracts, 
Guardianſhips, and publick Imploy- 
ments; and Minors are incapable of 1 
veral ſorts of Engagements, and parti- 
cularly of thoſe which do not turn to 
their advantage. Thus, for Succeſſions, 
Children lawfully begotten are capable 
of inheriting, and Baſtards are incapa- 
ble of it; and it will appear in all the 
other Qualities that make up the State 
of Perſons, that they give ſome capa- 
What is the city, or incapacity. - So that it may be 
State of ſaid, that the State of Perſons conſiſts 
Tegen. in this capacity, or incapacity, which it 
is caſy to diſcern by theſe Qualities; for 
they are of ſuch a nature, that every 
one of them is as it were in a parallel 
\ line to another that is its oppoſite ; and 
there is always one of the two oppoſites 
to be met with in every Perſon. Thus 
there is no body but who is either a Major 
or a Minor; Legitimate, or Illegitimate. 
And it is the ſame thing with reſpect to 
all the other Qualities, as will appear in 


the ſequel of this Title. 
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Two ſortsof The diſtinctions made among perſons 
ualities by | the Qualities which r egulate 7 their 
wi male States: are of two ſorts: The firſt is of 
Perfo "gg 7 ſuch as are Natural, and 9 cru by 
the qualities which Nature it ſelf marks, 
and diſtinguiſhes in every perſon. Thus, 
it is Nature that diſtinguiſhes the two 
Sexes, and thoſe who are call'd Her- 
maphrodites. The ſecond ſort is of 
ſuch diſtinctions as are eſtabliſh'd by 
human Laws. Thus, Slavery is a State 
that is not Natural b, but which Men 
have eſtabliſhed. And according to the 
different diſtinctions of theſe two kinds, 
every perſon has his State regulated by 
the Order of Nature, and that of the 
Law. 5 
A Remark » Servitus eſt conſtitutio juris gentium, qua 
on the State quis dominio alieno contra naturam ſubjicitur. J. 4. 
of Perſons; H. 1. E de ſtat. lun. * 
with reſpet FE | IDES 
zo the Ro- The Reader muſt obſerve that we 
man Tam, haye inſerted in this Title ſome diſtinc- 
and out | 
Prafice, tions of ; Perſons,” that are not mentioned 
in the Roman Law, among thoſe which 
make up the State of Perſons. For ex- 
ample, it is ſaid in the Roman Law, that 


eee 
Of the State of Perſons by Nature. 


HE diſtinctions which make the ,;,q,, 
1 State of Perſons by Nature, are of perſons 
founded upon the Sex, the Birth, and & Nature. 
the Age -; every perſon; including un- 
der the diſtinctions made by the Birth, 
thoſe which depend on certain defects 
and imperfections, in the conformation 
of the parts of the Wy which ſome 
perſons have from their Birth ; ſuch as 
that of both Sexes in Hermaphrodites, 
the Incapacity of begetting Children, 
and ſome- others. And altho' ſome of 
theſe defects may happen by accident, 


Madneſs does not change the State of 
the Perſon ©; and we ſee likewiſe there, 
that in the Title of the State of Per- 
ſons, no mention is made of Majority, 
and Minority. But nevertheleſs, Mad- 


after the Birth; yet in what manner ſo- 
ever we conſider them, the diſtinctions 
which theſe defects make of Perſons, 
do {till belong to the Order of diſtincti- 
ons made by Nature, and they have their 


- 


place in this Section. e 


neſs, and Minority, are qualities that 
| The 
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1. Diftiniion of Per/ons by the Ser. 
2. Diſtinctions by Birth, and of the Pa- 
ternal Authority, es 

3. Lauful Ius, and Baſtards. 

4. Still-born Children. 

5. Morti ve Children, 

6. Children unborn. 

7. Poſthumous Children. | 

8. Children born after their Mother's 
— | 

o. Hermaphrodites. 

10. Eunuchs. | 

My © Mad -men. xi 

12. Perſons, that are deaf and dumb, and 

others labouring under the lige in- 

| A 

13. How Madneſs, or Imbecillity, does 

not change the State of Perſons. 

14. Monſters. | 

Is. A caſe in which Monſters arereckoned 

15 among the other Children. 

16. Diſtiudtion made by Age. 


* 
* 
— 


: B TPH E Sex, which diſtinguiſhes the 


Man from the Woman, makes 


© the Sex. this difference between them, with re- 


fpe& to their State, that Men are ca- 
pable of all manner of Engagements, 
and Functions; unleſs it happen that any 
one is excluded from them by particular 
obſtacles z and Women are incapable, 
upon the bare account of their Sex, of 
ſeveral ſorts of Engagements, and Func- 
tions. Thus, Women cannot exerciſe 
the Office of a Magiſtrate, nor be W it- 

es to a Teſtament, nor plead at the 
| Bar, nor be Guardians, except to their 
own Children. And this makes their 


condition in oy things leſs advantage- 
ous, and likewiſe in others leſs burden- 


ſome, than that of Men. 


. > Famine ab omnibus officiis ciyilibus vel pub- 
Heis remorz ſunt. Et ideo nec judices efle poſ- 
funt, nec magiſtratum gerere, nec poſtulare, nec 
Pro alio intervenire, nec procuratores exiſtere. J. 2. 
F de reg. jur. N . I x teſ⸗ 
ä 1 x non poterit. J. 20. Ff. 6. V. qui zeſt. facere 
of. | * non £0 quia ad 
munus maſculorum eſt. Niſi a principe filiorum 
tutelam fpecialiter poſtulent. J. ult. ff. de rut. In 
muſtis juris noſtri articulis, deterior eſt conditio 
2 quam maſculorum. J. 9. F. de ſta. 


> * 


| 3 y the ancient Reman Law, in the Law of the 
_ #welve Tables, Nomen were under perpetual Guardian- 
92 which mas aftermards abaliſhed, v. in fragm. 12. 
tab. tit. 18. $.6. UIp. Tit. 1 1. f. 18. Ang by the 
ſame Law, omen did not inherit, not even to their omn Chil- 
dren, nor their Children to them; which was likewiſe a- 
Srogaeed. Inſt. de Senat. Tert. And by the Decree 
'of the Stare ale, The Velen Dectce, Wimen 
eld mat be Sureties for other perfops. Tit. if. & Cod. 


F PERSON & | Tit. 2. Sect. x. 


ad Senat. Vell. Which has been aboliſhed in the great- 
eſt part of the Provinces of this Kingdom, by the E- 
dict of the Month of Auguſt, 1606, which has for- 
bidden the uſage of expreſſing m the Obligations of 
WVWomen, their remouncing the Velleian privilege, and 
which has declared their Obligations to be valid, with- 
out the ſaid renunciation. HER 

By our Cuſtom married Women are under the power 
of their Husbands. And this is agreeable both to the 
natural and drvine Law, Thy detire ſhall be to thy 
Husband, and he ſhall rule over thee, Gen. ili. 16. 
Wives, ſubmit your {elves unto your own Husbands, 
as unto the Lord. For the Husband is the head of 
the Wife, Eph. v. 22, 23. 1 Cor. xi. 3. 1 Per. 
iii. 1, Tt is becauſe of this power that the Hucband 


hath over, his Wife, that, by our Cuſtom, ſhe cannot 


bind her ſelf widhout the authority of her Hugband, 
except in certain caſes. Thus, a Wife who is a publick 
Merchant, and drives a Trade ſeparate from that of 
her Hausband, may oblige her ſelf without. his expreſs au- 
thority. For it is with the conſent of the Husband, that 


ſhe carries on that Trade. Thus, in ſome Provinces in 


France, Wrues may, oblige themſelves with. ut the au- 
thority of their Husbands, as to the Goods which they 
have beſides. thoſe which are part of their Marriage 
Portion, See the 4." Section of the Title of Dow- 
ries. 

It is likewiſe becauſe of this power which the Husband 
has over the, Wife, that in ſome Provinces, married 
Momen cannot oblige themſelves in any reſpect, not ex on 
with the conſent and authority of the Husband, for 
fear left he ſhould uſe his authority to force his Wife to 
art with all her Dower, or at leaf with fame jar 
. 
4 The Husband had not this authority over his Wife 6 
the Roman Law, where the Wife remained ftill in the 
power of her Father, unleſs he emancipated her when he 


l E her in Marriage. l. 5. Cod. de cond. inſert. tam 


g. quam fid. I. 7. Cod. de nupt. 1. 1. Cod. de 
bon. quæ lib. I. 1. H. 1. ff. de agn. lib. l. x. F. ult. 
ff. de lib. exhib. And inſtead of this power of the 
Husband over the Wife, and the effects which we give 
it, the Roman Law enjoined only a dutiful reſpect, and 
ſuch ſervices as were inſeparable from this duty. Cujus 
matrimonio conſenſit, in officio mariti eſſe debet. 
J. 48. F. de op. lib. Recepta reverentia quæ maritis 


exliiberida eſt. J. 14. in fn. F. fol. matr. For we muſt 


not conſider as an uſage of the Roman Law, which is 


to be applied to ours, that ancient way of celebrating 
Marriage among the Romans, which by their ancient 
Tam placed the Wife under the power of the Huzband, 


in the ſame manner as Children are in the power of the 
Father, and which made her even ſucceed as Heire 5 to 


her Fu band. v. Tit. 22. Up. §. 14. & tit. 9. But 
as to our Cuſtom, which mates the conſent of the Huſ- 


band neceſſaty, to validate the Obligation of his Wife, 
in the places, and in the caſes, where ſhe can be bound, 
it was wat the ſame in the Roman Law. Fer on the 
contrary, we ſee in the 6 Law, Cod. de revoc. gonat. 


that in the caſe of a Died of Gift made c a N fe to 
ber Son, in the abſence of her Husband, fhe being deſi- 


raus afterwards to revoke the Donation, alledged, that 
it was done in her Husband's abſence; but it is there 
ſaid, that the Husband's abſence did not hinder the effect 
of the Donation, and that the Wife had pumer to difpeſe 


of her 071 Eſtat e, without the Husband 2 conſent. De- | 


fine poſtulare, ut danatio quam perfeceras, revoce- 
tur prætextu mariti & liberorum abſentiæ; cum 
hujus fir mitas ipſorum præſentid non indigeat. 4. . 

Me ſhall not here enlarge any farther on the power, 
and authority of the Huaband, either by the Roman 
Law, or by our Cuſtom. But we have been obliged to 
make theſe Remarks on the differences between our Cuf- 


tom, and the Roman Law, with reſpect to the State of 


Horns, Seafe ahey one the ſword of the Rates 
which we obſerve for the capacity, or incapacity of Mo- 
men, as to Engagements, | i | 

Dr the Law of England, a Wife is under the Power 
and Furiſdittion of her Husband, and cannot enter into 
Boone 15s any 
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8 d Word. 457% tag 12 * td, 2 
any Engagement without his conſent. Unleſs it be g 
noman win d the permiſſion of hor Husband, drives, a 
Vade as a publick Merchant, in which caſe ſhe can 
contract, . without her Husband 's conſent, in relation to 
any matter in her way of. Trade. Cowel's Inſtit. 
Book 1. Tit. 10. CCC 
F n 
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2.Difinai- Birth puts Children under the Power 


« 


on: H Birth, of thoſe of e are born. And 


* 


'S 


and of the the natural effects of this Power are ſet- 


tuerunt. I. 129. F. de verb. n. Uxoris abortu 
teſtamentum maritĩ non ſolvi; poſtumo vero præ- 
terito, quamvis natus illico deceſſerit, non reſtitui 
W juris evidentiſſimi eſt. J. 2. Cod. de poſt. 
. „ een IS 6k &' 5 
Brill. born Children are ſo much conſidered to be in the 
ſame condition as if they had never been conceived, that 
the Inheritances \which fell io them while they | were 
alive in their Mother's Numb, go to the perſons to 
whom they would have belonged, if theſe Children had 
never been concerved. And they do not tranſmit ſuch 
Inheritances to their Heirs, betuuſe the Right which they 
had to them was only an Expectation, which implied a 


bv 


Paternal fs n condition,” that they ſhould: come alive into the world, 
Autoriy, tled by Nature, and the divine Law, , 4 capable ef hen. Sec h f 
"9 Which. ge dat rhe Ditics of Ge e en, See herealten, Art. 6. 


dren to their Parents b. But there are 


ſome effects which the Civil Law gives 


to the Power of Parents over their law- 
ful Children. And theſe effects make a 
particular character of the paternal Pow- 
er e, which conſtitutes the State of Sons 
that are ſubject to the Father's Autho- 
rity; the diſtinction of which ſhall be 
explained in the ſecond Section. . 


Honour thy father, and thy mother. Exod. xx. 
12. Remember that thou waſt begot of them. 
Exclus. vii. 28. Will do ſervice to his parents, as 
to his maſters. Ecclus. iii. 7. 


© In poteſtate noſtra ſunt liberi noſtri, quos ex 
juſtis nuptiis procreavimus. Int. de patr. poteſt. I. 3. 
F. de bis q. ſ. v. al. j. ſ. Jus autem poteſtatis quod 
in liberos habemus, proprium eſt civium Romano- 
rum. Nulli enim alii ſunt homines, qui talem in 


liberos habeant poteſtatem, qualem nos habemus. 
8. 2. inſt, de patr, poteſh, Gol 


"HT. <- 


z. Lawful Children lawfully begotten are thoſe 
ifue, and Who are born of a Marriage lawfully 
Baſtards. contracted d. And Baſtards are ſuch as 

are born out of lawful Wedlock ©, + + 


\ 4 Y 


ejus naſcitur. l. 6. . de his qui ſui wel role, © 


* Vulgo concepti dicuntur, qui patrem demon- 
ſtrare non poſſunt. Vel qui poſſunt quidem, * ſed 


De eo qui centeſimo octogeſimo 


 menſe natus eff, juſtum filium ele, I. 12. F. de 


eum habent, quem habere non licet, qui & ſpurii 


appellantur, ao! . l. 23. fi de ftat. hom. 
A baſtard ſhall not enter into the congregation of 
the Lord, even to the tenth generation, Deut. 


Xxili. 2. a 


Marriage being the only lawful way appointed PA 


the propagation of Mankind, it is but juſt to diſtinguiſh 
the condition of Baſtards from that f 


Children lawful- 
ly begotten, And it is berauſe of this diſtinttion, that 


ile Laws declare Baſtards incapable of ſucceeding 10 Per- 


4 2 


, F 
6 
\ * 


Aͤbortive Children are ſuch as by an 5. Alorfve 
1 Birth are born either dead, or Children. 
e v6 


incapable of living s. 
E The State of abortive Children may be conſidered 
under two wiews, * One is to know if, when they are 
lawfully begotten, and born alrve, they are capable of 
inheriting, and tranſmitting an Inheritance to their 
Heirs, which ſhall be explained in its place. The other 
is to know how long a Woman muſt 1 pregnant, be- 

fore the Child comes to that maturity as that it 
be able to live; and this 3 to determine, whether 
Children who live, altho* before the ordinary time, 
reckoning from the day of the Marriage, ought to be 
reputed lawfully begotten, or not. We reckon thoſe o 
be lawfully begotten, who live, altho they be bom in 
the beginning of the ſeventh month a ter the Marriage. 
undo die natus 
eſt, 79 ſcripſit, & divus Pius Pontificibus 
reſcripſit, juſto tempore videri natum. J. 3. F$. ult. 
FF de ſuis & legit. hered. Septimo menſe naſci 
perfectum partum jam receptum eſt, propter auc- 
. toritatem doctiſſimi viri Hippocratis. Et ideo cre- 
dendum eſt, eum, qui ex juſtis nuptiis ſeptimo 


— 
* 


ſtat. hom. | 
| VI. 


by the Birth. And till they are born 
they cannot be reckoned in the number 


of Children ; not even for the benefit 
of their Fathers, in order to procure 
to them the Rights and Advantages 
which accrue to Parents by the num- 


ber of their Childrenb. But the hopes 
that they will be born alive, makes them 


to be confidered, in whatever concerns 


Children who are ſtill in their Mo- 6. children 
ther's Womb, have not their State de- Anborn. 
termined; neither ought it to be, but 


ſons who die Inteſiate ; and as they cannot inherit to : 3 | 
8 . „ | themſelves, as if they were already born. 


0 Yo ſucceeds to them, bur theiv own lawful Iſſue ; Thus, the Inheritances which fell to 


as ſhall be explained in its I . place. See the Or- them before their Birth, and which 
dimance of Charles VI. of 136. belong to them, are kept for them; 
Wy (2 and Curators are one to them, to 

AV. .. take care of theſe Inheritances for their 


Ry e e e bchoofi. Thus, the Mother who pro- 
4. Hill gom Children that are born dead are con- cures her own Abortion, is puniſhed as 
Culaten. ſidered as if they had never been born, a Murderer l. n 

or conceived f. : | 8 | 


| | 3 ö b Partus antequam edatur, mulieris portio eſt, 
Qui mortui naſcuntur, neque nati, neque pro- vel viſcerum. I. 1. f. 1. F de inſpect. vent. Partus 
, creati videntur; quia nunquam liberi appellari po- nondum editus, homo non recteè fuiſſe dicitur. I. 9. 


in f. F. ad leg. fale. Spes animantis; I. 2. ff, de mort. 

Qui in utero eſt, perinde ac fi in rebus huma- 
nis eſſet, cuſtoditur, quoties de commodis ipſius 
partus quæritur. Quamquam alii, antequam naſ- 
catur, nequaquam proſit. J. 7. F. de ſtat. hom. Qui 
in ventre eſt, etſi in multis partibus legum com- 
paratur jam natis, tamen neque in preſenti quæ- 
ſtione (excuſationis à tutela) neque in reliquis civi- 
libus muneribus prodeſt patri. Et hoc dictum eſt 


in Conſtitutione divi Severi. I. 2. f. 6. F. de ercuſ. 


v. 1.26. F. de ſtat. hom. | 

i Sicuti liberorum eorum qui jam in rebus hu- 
manis ſunt, curam prætor habuit, ita etiam eos qui 
nondum nati ſunt, propter ſpem naſcendi non neg- 


lexit. Nam & hac parte edicti eos tuitus eſt, dum 


ventrem mittit in poſſeſſionem. 1. 1. F. de vent. in 
fofſ. mit. bonorum ventris nomine curatorem dari 
. 1.8. F de curat. fur. & al. l. 20. F. de tut. 
cur. dat. ab his q. | 
Cicero in oratione pro Cluentio Avito, ſcrip- 
ſit, Mileſiam quamdam mulierem cum eſſet in Aſia, 
0d. ab heredibus ſecundis accepta pecunia partum 
abi medicamentis ipſa abegiſſet, rei capitalis eſſe 
damnatam. J. 39. F. de pen. 
What is ſaid in this Article, in relation to Succeſſi- 


ons, is to be underſtood under condition that the Children 


come to be born alive, See the 4 Article of this Sec- 
tion. So that this State renders their capacity, or in- 
capacity of Inheriting, uncertain, till they are born. 


VII. 

7. Poſthu- 41 i HH OTE 10-2 815 
7s Chil- Poſthumous Children are thoſe that 
dren, are born after the death of their Father 
and who by this Birth are diſtinguiſhed 

from thoſe who are born during the 

_ Father's life-time z in that poſthumous 
Children are never under the Power of 


their Father, and are not of the num- 


ber of Sons ſubject to rhe Father's Au- 
thority : of whom mention will be made 
in the yrh Article of the 24 Section m. 


m Poſtumos dicimus eos duntaxat, qui poſt mor- 
tem parentis naſcuntur. J. 3. $.1. F. de inj. rupt. 


VIII 


8. Children Children that are born after the death 


0 . of their Mothers, and who are taken 


ther; out of the Mother's Womb after ſhe is 
Death. dead, are of the fame condition with 
| other Children. 1-61 


2 Natum accipe, & fi exſecto ventre editus ſit. 
Nam & hic rumpit teſtamentum. J. 12. ff. de lib. 


"(+ poſt. I. 6. F. de moff. teſt. 
„ vg} 


9. Herma- Hermaphrodites are thoſe who have 
Prod. the marks of both Sexes; and they are 
reputed to be of that Sex in which Na- 

ture molt prevails in them o. 
Quæritur hermaphroditum cui comparamus ? 
& magis puto, ejus ſexus æſtimandum, qui in eo 
prævalet. I. 10. . de ſtat. hom. her maphroditus an 


ad teſtamentum adhiberi poſſit, qualitas ſexus in- 


- caleſcentis oftendet. l. 15. H. 1. F. de teſtib. v. l. 6. 
in f. ff. de lib. & poſt, f £774 
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Eunuchs are thoſe whom a defect of 10. Eu- 
conformation of their Members, whe- 7. 
ther it procecd from their Birth, or any 
other cauſe, renders incapable of beget- 
ting Children p. | 


: * 
” 


P Generare non poſſunt ſpadones, F. 9. inſt. de 
adopt. Spadonum generalis appellatio eſt. Quo 
nomine, tam hi qui natura ſpadones ſunt, item 
thlibiæ, thlaſiæ, ſed & ſi quod aliud genus ſpado- 
num eſt, continentur. J. 128. F. de verb. ſgn. Non 
intrabit Eunuchus, attritis, vel amputatis teſticulis, 
& abſciſſo veretro in Eccleſiam Domini. He that 
is wounded in the ſtones, or hath his privy mem- 
ber cut off, ſhall not enter into the congregation 
of the Lord, Dent. xxiii. 1. It appears by theſe Texts, 
who are thoſe that are to be reckoned in the number of 
Emuchs, and why it is that they are incapable of Mar- 
riage. 5 | 


XI. 


Madmen are thoſe who are deprived 11. Mad. 
of the uſe of Reaſon, after they have men. 
attained the age in which they ought to 
have it; Whether it be that this defect 
is natural to them from their Birth, or 
has happened by ſome accident. And 
ſeeing this condition renders them inca- 
pable of all manner of Engagements, 
and of the Management of their Eſtate, 
they are put under the tuition of a Guar- 
dian q. . 


2 Furiofi nulla voluntas eſt. J. 40. F. de reg. jur. 
Furioſus nullum negotium contrahere poteſt. / 5. 
eod. Furioſi in curatione ſunt. F. 3. iff. de curat. 
J. 2. & 1.7. F. de curat. fur. See the 1* Article of 
the 1. Section of Guardians, and the 13" Article of 
this Section. RD | 


XII. 


Perſons that are both deaf and dumb, 12. Peron, 
or thoſe who by other infirmities are %, are 
N ATR ; . . deaf and 
rendered incapable of managing their %, and 
affairs, are in ſuch a condition that her, la- 
Guardians are appointed to them, as bouring un- 
well as to Madmen, to take care of their 47 1% lite 
Affairs, and of their Perſons, as occaſion 27 
requires r. N 


Et ſurdis & mutis, & qui perpetuo morbo la- 
borant, quia rebus ſuis ſupereſſe non poſſunt, cura- 
tores dandi ſunt. F. 4. inſt. de curat. l. 2. ff. de 
curat. fur. Il. 19. in f. l. 20. 1. 21. F. de reb. aud, 


Jud. foff 


XIII. 


Thoſe who labour under Madneſs, or 13. How 
under any of the other Infirmitics a- Madneſ, 
bove-mentioned, do not loſe the State , e 
which their other qualities -give them. 3 
And they retain their dignities, their the ſtare of 


privileges, the capacity of inheriting, Teſem. 


their 


- 
A 
5 

; 


SY 772 — 


— 
1 


. 


— 


their Right to their Eſtates, and like- 
wiſe rack effects of the Paternal Power 
as are conſiſtent with that condition ſ. 


Qui furere ccepit & ſtatum. & dignitatem in 
qua fuit, & magiſtratum, & poteſtatem videtur re- 
tinere: ſicut ret ſuæ dominium retinet. J. 20. ff. de 
ſear. hom. Patre furioſo, liberi nihilominus in pa- 
tris ſui poteſtate ſunt. J. 8. F. de his qui ſui vel al. 
J. f e 198 
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XIV. 

14. Mio- Monſters, who have not Humane 
fen. Shape, are not reputed in the number of 
Perſons, and are not reckoned as Chil- 
dren to their Parents t. But ſuch as have 
what is eſſential to Humane Shape, and 
have only ſome excels, or ſome defect, 
in the conformation of their members, 
are ranked with the other Children u. 


Non ſunt liberi, qui contra formam humani ge- 
neris, converſo more, procreantur. Veluti ſi mu- 
lier monſtroſum aliquid, aut prodigioſum enixa fit. 
J. 14. F. de ſtat. hom. 
Fartus autem qui membrorum humanorum of- 
7 ampliavit, aliquatenus videtur effectus, & ideo 
ter libetos connumeratur. d. l. 14. | 


15. Act Altho' Monſters who have not Hu- 
in which mae Shape, are not placed in the num- 
Monſters her of Perſons, and arc not conſidered as 


«1 among Children, yet they are reckoned as ſuch, 


»be other When it is for the behoof of the Parents, 

chillen. and are allowed to fill up the number of 
Children, to intitle their Parents to any 
Privilege or Exemption, which belongs 
to Fathers or Mothers having a certain 
number of Children x. 


| *Quæret aliquis: ſi portentoſum, vel monſtro- 
q ſum, vel debile mulier ediderit: vel qualem viſu, 
| rel vagitu novum, non humanæ figurz, ſed alterius 
4 magis animalis, you hominis partum: an qui 
enixa eſt, prodeſſe ei debeat ? & magis eſt, hf 
quoque parentibus profint. Nec enim eſt quod eis 
imputetur, quz qualiter potuerunt, ſtatutis obtem- 
peraverunt. Neque id -_ faraliter acceſſit, ma- 
tri damnum injungere debet. 4. 135. F. de verb. ſig- 
1 e may add as another reaſon of this Rule, that 
theſe Monſters are more chargeable to the Parents than 
their other Children, | | 
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6 XVI. 
16. Diſince- Age diſtinguiſhes among perſons, thoſe 
it zien made Who have not Reaſon or Experience 
l 7 48% enough to govern themſelves, from 
| thoſe to whom Age has given ſuch a 
i maturity of Reaſon, as to enable them 
to be maſters of their own conduct y. 
But becauſe Nature does not mark in 
every one the time of this maturity, the 
Civil Law has regulated the times in 
which perſons are judged capable both 
of Marriage, and other Engagements. 
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Father's Authority *. Theſe two laſt diſ- 


And we ſhall fee in the following: Ser- 
tion, the diſtinctions which the Law has 
made of Minors and of Majors; of thoſe 
who have attained to the years of Ma- 
turity, and\thoſe Wh have not-. 


Hoc edictum (de minoribus) prætor, naturalem 
æquitatem ſecutus, propoſuit. Quo tutelam mino- 
rum ſuſcepit. Nam cum inter omnes conſtet, fra- 
gile eſſe, & infirmum hujuſmodi ætatum conſſlium, 
& multis captionibus ſuppoſiturm, multorum infi- 
diis expoſitum: auxilium eis prætor, hoc edicto, 
FA eſt, Et adverſus captiones opitulationem. 

See the 8 and gun Articles of the 2* Seckian. 
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$ECT. It 
Of the State of Perſons by the Gu. 
Law. 


"THE diſtinctions which the Civil Piſinctun 
Law makes of the State of Perſons, I _—_— by 

are thoſe that are eſtabliſhed by Arbitra- — 
Laws; whether it be that theſe di-. 

tinctions have no foundation in Nature, 

as that of Freemen and Slaves; or that 

ſome Natural —_ have given riſe 

to the ſaid diſtinctions, ſuch as Majority 

and Minority of Age. 115 

The Roman Law conſidered chiefly The prixci- 

three 8 in every dn; that is, 2 5 

Li ountry, and Family; and un- (ans A 

der theſe three views it made three diſ- Roman 

tinctions of Perſons. The firſt, of Free- Law. 

men and Slaves; the ſecond, of Citi- 

zens of Rome, and Strangers, or of ſuch 

as had loſt the right of Citizen, by a 

Civil Death; and the third, of Fathers C 

of a Family, and of Sons ſubject to the | 1 
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tinctions arc in uſe with us, altho' the 

Rules we obſerve in them are different 

from thoſe of the Roman Law. And as 

to the ſtate of Slavery, altho' there are 

no Slaves in France, yet it is neceſſary to 

know the nature of that State. For 

this reaſon, we ſhall ſet down under 

this Title theſe three diſtinctions, toge- 

ther with the others which we have in 

common with the Roman Law. 

We have in France a diſtinction of Some di 

Perſons which is not in the Roman — 

Law, or which is very different from e . 

any thing that is to be found there. And 

ſince for this reaſon it is not to be ſet 

down in the Articles of this Section, and 

yet it being conſidered as ba to 

the State of Perſons, this diftinction 

ſhall be explained here in a few words. 

It is that which Nobility makes be- 

tween Gentlemen, and 'theſe who arc 

not, whom the French call Rotwriers. 
Nobility 
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ty. Order 


The Nobili- Nobility gives to thoſe who are of that 
| dives Privileges and Exemptions, 
and a capacity of holding certain Offices 
and Benefices appropriated to Gentle- 
men, and of which thoſe who are not 
of Noble Extraction are incapable. No- 
bility makes likewiſe in ſome Cuſtoms a 
difference as to Succeſſions. This No- 
bility is acquired either by Birth, which 
ennobles all the Children of thoſe who 
are Noble; or by certain Offices, which 
ennoble the Deſcendants of thoſe who 
have enjoy d them *. Or laſtly, by Let- 
ters of Nobility, which are obtained 
from the King, as a Recompence fo 
ſome ſignal Services. he 


. J. 7.5. Ale. ff. de Senator, 


%. 


We diſtinguiſh in Fance between the 
Inhabitants of Towns, who have certain 
Rights, Exemptions, and Privileges an- 
nexed to the Right of Burgeſhip of 
thoſe Towns, with a capacity of bear- 

ing Offices in it; and the People who 
live in the Country, and in little Villa- 
ges, who have not the ſame Privileges, 
nor the ſame Rights. ts | 
To theſe diſtinctions we muſt add 


Burgeſſes. 


thoſe, which are made by ſome Cuſtoms, 


of Perſons of a ſervile condition, which 
diſtinguiſnes them from thoſe who are 
of a free condition, in that they are 
bound by the ſaid Cuſtoms to ſome per- 
ſonal Servitudes which relate to Marri- 
ages, Teſtaments, and Succeſſions. But 
theſe Servitudes being differently regu- 
lated by the ſaid Cuſtoms, and being 
unknown in the other Provinces, it 1s 
not neceſſary to ſay any more of them 
here, and it is enough that we have 
made this bare Remark. To which we 
muſt add, that this diſtinction of theſe 
perſons of ſervile condition, is not found- 
ed on any perſonal Qualities, but barely 
upon the Domicil of the ſaid Perſons, 
and the Quality of their Eſtates, which 
are ſubject to theſe ſervile conditions. 


Vaſal,Sub-In the ſame manner as the qualities 


jection to 


raged FX Vaſſal, Subjection to the Courts 
ee zof a Lord of a Manor, a perpetual 
Manor, or Leſſee, who is ſtiled in the Roman 
perperual Law Emphyteuta, are not, properly 
Lefee. ſpeaking, Perſonal Qualities, but conſe- 
quences either of one's Domicil, or of 
the nature of the Lands which they 
poſſeſs. * 
Diſtincton It may not be improper. to add one 
of Perſons in word here touching the diſtinction of 
ers <a Perſons in Great Britain. The Nobi- 
_ , ſtrictly taken, is what makes u 
Y y P 
the Peerage of Great Britain, and con- 
ſiſts of Lords Spiritual and Temporal, 
5 GEE: who 


& A 


Of PERSON s. Tit. 2. Sect. 2. 23 


who have a Seat and Vote in Parliament, 
and are divided into Five Ranks, or De- 
grees, viz. Duke, Marquis, Earl, Viſ- 
count and Baron. All who are not common- 
Peers of the Kingdom, come under the “. 
1 name of Commoners, who may 

e diſtinguiſhed into two claſſes. The 
firſt takes in all the Gentry, of what 
denomination ſoever they be; whether 
Baronets, Knights, Eſquires, or Gentle- 
men. Baronets and Knights are made 
by Creation. The Honour of Baronet 
is Hereditary, and deſcends to the Male 


Iſſue. That of a Knight-Batchelor is 


only Perſonal, and dies with the Perſon 


on whom the ſaid Honour is conferred. 


The Titles of Eſquire and Gentleman 
are acquired either by Birth, by Profeſ- 
ſion, or by certain Offices, which enno- 
ble thoſe who have ſerved in them, and 
their Deſcendants. Under the other 
claſs may be comprehended the Yeo- 
manry, or Freeholders, who have Lands 
and Tenements of their own, to the va- 
lue of ar leaſt Forty Shillings a Year, all 
Citizens, Tradeſmen, and Day-Labour- 
ors. 

To theſe diſtinctions we muſt add per/ors f 
another, which is mentioned in our ſervile con- 
Books of the Common Law, and that ien. 
is of perſons of a ſervile condition, who 
are called Villains, from the Latin word 
Hilla, a Country Farm, where they were 
appointed to do ſervice. Of theſe Bond- 
men, or Villains, there were two ſorts in 
England, one termed a Villain in groſs, 
who was immediately bound to the per- 
ſon of his Lord and his Heirs. 'The 
other was a Villain belonging to a Ma- 
nor, who in the Roman Law is called 
glebe adſcriptitius, being bound to his 
Lord as a member belonging and annex- 
ed to a Manor, whereof the Lord was 
owner. 'There are not, properly ſpeak- 
ing, any Villains now in England, and 
therefore it is not neceſſary to ſay any 
more concerning the ſtate of Villainage, 
it being enough barely to have menti- 
on'd it. | | 
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Slaves. 

Freemen. 

Cauſes of Slavery. 

Manumiſed Perſons. | 

Who are Fathers of a Family, and 
who Sons of a Family. 

Emancipation does not alter the Natu- 
ral Right of the Paternal Power. 

N ho are thoſe who are ſaid to be Maf- 

ters of their own Rights. | 
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8. Mo are of ripe Age, and who of un- 
OT,” - | 

9. Majors and Minors. 

10, Prodigals. 

11. Natural-born Subjects, and Strangers. 
12. Civil Death. 8 

13. Profeſſed Monks, and Nuns. 

14. Clergymen. 

If. Communities. 


To 


Lint, l. 6. f.de flat. 


4 Libertini fant, qui x juſt fervitute manumith 


The Sons and Daughters of a Family ;. o are 
are perſons who are ſubject to the Fa- Fathers of 
chers Authority; and the Fathers, of Tg, 
Mothers of a Family, whom we call 5 
2 likewiſe Heads of a Family, are the per- Family. 
I. Tet ſons who are hot ſubject to the Father's 
Authority; whether they have Chil- 


1. Slaves. 


\ Slave is one who is in the power 
of a Maſter, and who velongs to 


im in ſuch a manner, that the 


4 , 


dren of their own, or not, and whether 


they have been freed from the Father's 
Authority by Emancipation f, or by the 


may fell him, diſpoſe of his Perſon, his 

Induftry, and his Labour; and who 
can do nothing, have nothing, nor ac- 
quire any thing, but what muſt belong 
to his Maſter *. 


Natural s, or Civil Death of the Father b. 
And however young theſe perſons may 
happen to be, yet they are conſidered as 
Heads of a Family; fo that the ſeveral 
| Children of one Father are ſo many 
© Servitus eſt conſtitutio juris gentium, qua quis 2 of a Family after the Father's 


dominio alieno, contra naturam * 4. §. 1. 

« de ſtat. hom. H. 2. inſt de jur. perſ. Vobis acquiritur | | l 
— 2 3 * 45 Patres familiarum ſunt, qui ſunt ſux poteſtatis, 
five puberes, five impuberes. Simili modo matres 


quod ſervi veſtri ex traditione nanciſcuntur. Sive 
familiarum, filii familiarum, & filiæ, quæ ſunt in 


quid ſtipulentur, ſive ex donatione, vel ex legato, 
el ex qualibet alia cauſa Warner $. 3. inf per qua - A py pt in os 5 
| chu rcq. I. 1. §. 1. F. de his qui ſui vel al. jur.ſ. aliena poteſtate. I. 4. F. de his qui ſui vel al. jur. .. 
1 . * * 5 | 7 * 5 7 Emancipatione deſinunt fart in potente pa- 
„ | | — rentum eſſe. F. 6. inſt. quib. mod. jus patr. por. fobv. - 
| IT | * e 
5 | Qui in poteſtate parentis ſunt, mortuo eo ſui 
juris flunt. f. eod. e e Os Ts 
Cuùm autem is qui ob aliquod maleficium in in- 
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2. Free- Free-men are all thoſe who are not 
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Slaves, and who have preſerved their 


natural Liberty; which conſiſts in a 


right to do whatever one pleaſes, ex- 
cept in ſo far as we are reſtrained by 
Law, or hindered by ſome out ward Vi- 
olence b. 

Libertas eſt naturalis facultas ejus quod cuique 
facere libet, niſi fi quid vi, aut jure prohibetur. J. 4. 
F de ſtar. hom. 5. 1. inft. de fur. perſſ. 


III. 


3. Cauſes Men become Slaves by Captivity in 
of Slavery. time of War, among Nations where it 


is the cuſtom that the Conqueror, by 
faving the life of the perſon en 
becotnes his Maſter, and makes him his 

Slave. And it is a conſequence of the 
Slavery of Women, that their Children 
are Slaves by their Birthe. 


jure gentium ſervi noſtri ſunt qui ab hoſtibus 
piuntur, aut qui ex ancillis noſtris naſcuntur, I. 5. 
S. 1. F. de ſtat. hom. H. 4. inſt. de jur. per. 
1 one who was paſt 
20 be fold, that he might have the price of his Liberty, 
became a Slave by 
not allow him at that age to hive the power of ſelling his 
| r Jure Civili f quis ſe major viginti annts, 
82 participandum, venire paſſus eſt (ſervus 
fit.) J. 5.4. 1. F. de flat. hom. | 


IV. 
Manumiſed perſons are thoſe who 


2 fer- having been Slaves, are made free d. 


twenty years of age ſuffered wag h 
the Roman Law, altho' that Law did 


ſulam deportatur, civitatem amittit, ſequitur ut qui 
eo modo ex numero Civium Romanorum tollitur, 
perinde quaſi eo mortuo, deſinant liberi in poteſtate 
ejus eſſe. 7. cod. Pœnæ ſervus effectus, filios in 
poteſtate habere deſinit. F. 3. ed. Concerning the 
Civil Death, ſee Art. 12. below. 

Denique & pupillum patrem familias appellamus. 
Et cùm pater —— moritur, quotquot capita e 


ſubjecta fuerint, ſingulas familias incipiunt habere. 


Singuli enim patrum familizrum nomen ſubeunt, 
idemque eveniet & in & qui emancipatus eſt. 2 
& hic ſui juris effectus propriam familiar habet. 
J. 195. f. 2. F. de N 1 

The Paternal Power is the foundation of ſeveral Inca- 
pacities in Sons; but which are different in the Roman 
Law, and in our Cuſtoms. Thus in the Roman Law, 
Sons who lived in fubjettion to the Father's Authority, 
were firſt of all incapable acijuiring any thing. But all 
that they did acquire i way whatſoever, belonged to 
their Fathers, excepting the Peculium, if the Father 
thought fit to ler them have it. And afterwards they hau 
the power of acquiring, and the Fathers hud the Uſufrntt 
of all that their Sons acquired. And then ſome Excep- 


ions were made, and the Fathers had not any longer the 


Uſufrutt of certain Goods. But it is not neceſſary to ex- 
plam — changes, nor the ee . 222 
fruct which Fathers haue of the Goods of their Children 
in the Provinces of this Kingdom, whether it be under the 
name of Uſufruct, or under the name of Wardſhip. _ 
Thus likewiſe in the Roman Law, Sons who were fill 


under the Father's Furiſdittiom, contd not oblige thein- 
ſelves 4 Borrowing Money 


Toto Tit. ad Senatuſc. Ma- 
in France, Sons ſubject to the Paternal Au- 


75 their Fathers 
and Mothers, unleſi they are upwards of thirty years of 
age, md Daughters for they are pal twenty . 
according to the Ordinances F 1756 F Blois, and of 
U t fv dis | 

Thus, in France Marriage emancipates Children from 
the Paternal Furiſclictiun. Whereas under the Roman 
Law, the Son and Daughter that were married, _— 

* 


ced. 
thority cannot marry, without the a 
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ed ner ertheleſt under the Power of the Father, url'ſs he 
etnancipated them when ke married them, |. 5. Cod. de 
cond. inſert. tam in leg. quam in fidei com. 1.7. 
Cod: de nupti 4, 1. Cod. de bon. quæ lib. 


4 & : 5 « 24 
p* 4 , t il 9h F 1 . F 


. Emanti- 8 Emancipation , and the other ways 
pation de which ſet the Son or Daughter free 
not alter the 5 a 

Nara from under the Father's Authority, re- 


Right of the gard only the effects which the Civil 


Patemal Laws give to the Paternal Power, but 
N r EE in thoſe that are of Na- 
of Eas obligationes quæ naturalem præſtationem 
habere intelliguntur, palam eſt capitis diminutione 
non perire: quia civilis ratio naturalia jura corrum- 
pere non poteſt. fl. 8. F de cap. minut. | 
VII. 
9. ho are Aecording to theſe two diſtinctions, 
wp of Free-men and Slayes, of Fathers and 
4. Maſters Sons, there is no perſon who is not either 


ef ckeir own under the Power of another, or in his 
gs. own; that is to ſay, Maſter of his own 
Rights n. And this does no ways hin- 
der the Son that is emancipated from 
being ſubject to the Authority which 
the Law of Nature gives his Father over 
him; nor a Minor, who happens to be 
Father of a Family, from being under 
the Conduct and Authority of a Tutor, 
or Guardian. 


= Quædam per ſonæ ſui juris ſunt, quædam aliens 
juri ſubjectæ. Rurſus earum quæ alieno juri ſub- 
jectæ ſunt, aliæ in poteſtate parentum, aliæ in poteſ- 
tate dommorum. 7ſt. de his qui ſui vel ul. j. ſ. l. 1. 
F. cod. l. 3. F. de flat. hom, 


VIII. 


8. Who Males who have not attained the Age 
are of Pe of fourteen years compleat, and Females 
Age, and h d ; l ns he {; id b 7 
who of un- WhO Are under twelve, are {aid to be o 
ne Age. an — Age, and are called in the 

Roman Law Impuberes. And Sons who 
have attained the Age of fourteen years 
compleat, and Daughters the Age of 
twelve, are reckoned to be of ripe Age, 
and are diſtinguiſhed in the Roman Law 
by the name of Adulti n. 


" Noſtra ſanctã conſtitutione promulgatà, puber- 
tatem in maſculis poſt decimum quartum annum 
completum illico initium accipere diſpoſuimus: an- 
tiquitatis normam in fœminis bene poſitam, in ſuo 
ordine relinquentes, ut poſt duodecim annos com- 
Pletos viri potentes eſſe credantur. inſt. quib. mod. 
tut. fn. 1, ult. Cod. quand. tut. vel cur. eſſe def. 

It i the Pubertas, or Ripeneſs of Age, that removes 
the Inca pacity for Marriage, which proceeded from want of 
gears, But the Romans diſtinguiſhed between this Puber- 
iy, that is ſufficieut to make the Marriage lawful, 2 all 
Puberty, which render; it more decent. This full Puberty 
in Males # eighteen years compleat, and in Females four- 
een. | Non tantùm cum quis adoptat, ſed & cum 


. 2 


ſtitutes of the Law o 


ceſs, that it was neceſſa 


0 
* "__ "io 4 17 % : q _— 1 * 
* t 75 n - | . i. = 
13 1 . 2. . 65 2. 1 z ; 


adrogat, major eſſe debet eo quem fibi per adroga- 
tionem vel per adoptionem filium facit; & utique 
plenæ pubertatis, id eſt, decem & octo annis eum 
præcedere debet. J. 40. f. 1. de adopt. & 4. iuſt: eodi 
As to the other effects of full Puberty, vid. l. 14. §. 1. F. 


de alim, leg. l. 57. . dere ſud. l. 1. &i 3. . de poſtul. 


N IX. 


Minors are thoſe of both Sexes who p. Maj#- 
have not as yet five and twenty years and Mims, 
compleat; and they are under Tutelage 
till that Age. When they have com- 
pleated the laſt moment of the five and 


twentieth year, they are then ſaid to be 
of full Age, or Majors o. | 


7 


* Maſculi quidem puberes, & fœminæ viri po- 
tentes uſque ad vicehmum quintum annum com- 
pletum curatores accipiunt. Quia licet puberes ſint, 
adhuc tamen ejus ætatis ſunt, ut ſua negotia tueri 
non poſſint. mſt. de curat. a momento in momen- 
tum tempus ſpectetur. J. 3. f. 3. F. de min. 

We have thought ſt to make uſe here of the word Tute- 
lage for Adults, altho* by the Roman Law they werel 
out of Tutelage, and had Curaters aſſigned them, as ſhal 
be explained under the Title of Tutors. But actording to 
our uſage in France, Tutelage does not expire till the five 
and twentieth year, except in ſome Cuſtoms which fix a 
ſhorter period of timte fot Minority. 

[By he Roman Law, and likewiſe in France and other 
Countries, Minority both in Men and Women laſts till they 
are paſt five and twenty years, But in Britain, perſons 
of both Sexes are reckoned by the Law to be of full Age, 
when they have accompliſhed one and twenty years. Coke 
1 Inſt, Book 1. Chap. 4. F$. 104. Mackenzie's In- 

7 Scotland, Book 1. Tit. 7.] 


* 


We ought to place in the rank of 10. Prodi. 
Minors, thoſe Perſons who are forbid S. 
the Management of their own Affairs, as 
being Prodigals, altho' they be of full 
Age; becauſe their bad conduct renders 


them incapable of managing their own 


Eſtate, and of entring into any Engage- 
ments, which is the conſequence of the 
former. And therefore the care of all 
their concerns is committed to a Guar- 
dian P. 


P Prodigi licet majores viginti quinque annis ſint, 
tamen in curatione ſunt. F. 3. mt. de curat. Prodigo 
interdicitur bonorum ſuorum adminiſtratio. 4. 1. F. 
de curat. fur. ejus cui bonis interdictum fit, nulla 
voluntas eſt, J. 40. H de reg. jur. 
[he Roman Lamgivers thought it for the intereft of 
the Publick to take care, that particular perfons ſhould 
not fooliſhly and riotouſly ſquander away their Eſtates ; 
and therefore when any perſon grew prodigal to that ex- 
to tie up his hands, the Magiſ- 
trate interdicted him the Adminiſtration of his Eſtate, 
and committed the care of it to a Curator, till the Owner 
ſhould grue greater proofs of his prudence and diſcretion. 
But the Laws of England take no ſuch care of Prodigal, 
and for want of this due care, many antient Families run 
to ruine and decay, thro the extravagance and folly of 


the preſent poſſeſſors. ] 
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f i “““ ̃ͤ . ERR ICT LAT 

11. Nau. We call Natural-born Subjects thoſe 

ee, that are born within the King's Domi- 

7-2. nions, and we reckon theſe to be Stran- 

gen. gers who are Subjects of another Prince, 

or another State. And Strangers of this 

kind, who have not been Naturalized 

by Letters Patents of the Prince, are un- 

der the Incapacities which are regulated 

by the Ordinances, and by our Cuſ- 

toms 4. bn : a 

In orbe Romano qui ſunt, ex conſtitutione Im- 

peratoris Antonini, cives Romani effecti ſunt. J. 17. 

F. de flat. hom, nov. 78. c. . Peregrini capere non 

poſſunt (hæreditatem. ) J. 1. C. de her. inſt. 1.6. $, 2. 

E cod. Nec teſtari. I. in verbo cives Romani. F. ad leg. 
Jalc. v. auth. omnes peregrini. C. comm de ſucceſſ. 

In France, Strangers who are call d Aliens, alibi nati, 

are incapable of Succeſſions, and of making a Teſtament. 


- They are not capable of enjoying Offices or Benefices ; and 


they are under the other Incapacities regulated by the Or- 

dinances, and by our Uſage. See the Ordinance of 1386. 
that of 1431, and that of Blois, Art. 4. We muſt 
except from theſe capacities ſome Strangers to whom 

„ our Kings have granted the Rights and Privileges of Na- 
tives, and Natural-born French, | 

In Great Britain, Aliens, that is, Perſons N 

the Ligeance of our Sovereign Lord the King, are capab 
of ſucceeding to Perſonal Eſtates, and of making Teſta- 
ments, but they are incapable of purchaſing or mheriting 
Lands, and are under other Incapacities, regulated 6 
our Statutes and Cuſtoms. This Incapacity of Aliens may be 
taken off either by Denix ation by theKing's Letters Patents, 
or by Naturalization by Ad of Parliament: Between 
which two ways the Engliſh Law makes this difference, 
That when one is Denizated by Letters Patents, if he had 
Iſue in England before his Denix ation, that Iſſue is not in- 
heritable to his Father; whereas if the Father be Natura- 
lized by Att of Parliament, ſuch Iſſue does inherit. So 
if an Iſſus of an Engliſhman be born beyond Sea, if the 
Iſſue be Naturalized by Act of Parliament, he ſhall nhe- 
rit his Father's Lands; but if he be made Denizen 
Letters Patents, he ſhall not. The Engliſh Law diſtin- 
guiſneth alſo between an Alien that ts a Subject to a 
Prince or State that is at Enmity with our King, and one 
that is Subject to a Prince, or State that is at Amity 
with us. An Alien Enemy cannot maintain either Real 
or Perſonal Action, until both Nations be in Peace; But 
an Alien that is in Peace and Amity with us, may main- 


tain Perſonal Actions ; for an Alien Friend may trade and 


traffick, buy and ſell, and therefore of necefiity muſt be 
' of abili 70 have Perſonal Actions, but he 2 main- 
rain either Real or Mixt Actions. Coke 1. Inſt. $. 198 


XII. 


12. Civil, Civil Death is the State of thoſe per- 

Death. ſons who are condemned to Death, or 
to other Puniſhments which are attend- 
ed with the Confiſcation of Goods. And 
therefore this State- is compared to na- 
tural Death, becauſe it cuts off from the 
Civil Life thoſe perſons who fall under 
it, and renders them as it were Slaves 
15 the Puniſhment which is inflicted on 
theme. | | 


r Qui ultimo ſupplicio damnantur, ſtatim & ci- 
ritatem & libertatem perdunt. Itaque præoccupat 
hie caſus mortem. J. 29. F. de pen. Servi pœnæ. 
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W. Se Pri. Book. 


quod maleſicium, in Inſulam deportatur, civitatem 


amittit. 5. I. inſt. quib. wr iS ex nu- 
mero civium Romanorum tollitur. d. 9, Servi pœ- 
næ efficiuntur, qui in metallum damnantur, & qui 
beſtiis ſubjiciuntur. F. 3. end. Sunt quidam ſervi 
pœnæ, ut ſunt in metallum dati, & in opus metalli, 
& 5 eis teſtamento datum fuerit, pro non ſcrip- 
to eſt: quali, non Cæſaris ſervo datum, ſed pœenæ. 
4. 17. F de pan, l. 1. C. de hared. int 
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Profeſſed Monks, or Nuns, are under 5; Proft/+ 
another kind of Civil Death, which is/#4 Mos 
voluntary ; into which State they enter N. 
by their Vows, which render them in- 
capable of Marriage, or of having any 
Property in Temporal Goods, or en- 


tring into any Engagements which are 


conſequences of the {ame!. 


Ingreſſi monaſteria, ipſo ingreſſu, ſe ſuaque de- 
dicant Deo. Nec ergo de his teſtantur, utpote nec 
domini rerum. Auch. ingreſſi, ex nov. 5. cap. 5. C. 
de Sacroſ. Eccleſ.” Nov. 76. 7 Of 4 | 

In France, the Eſtates of Perſons who are Profeſſed 
Religious, do not go to the Moraſtry, but to their Heirs, 
or thoſe to whom they are pleaſed to give them. And they 
cannot diſpoſe of them for the uſe of the Monaſtry. 

[ By the Law of England; when a Man entreth into 
Religion, and ts profeſſed, he is dead in the Law, and his 
Son, or next Heir, ſhall inherit him, as if he were really, 
and truly dead. And when he entreth nao Religion, he 
may make his Teſtament, and therein name his Execu- 
tors, who may have an Adion of debt due to him before 
his entry into Religion, or any other Action that Executors 
may have, as if ht were dead indeed. And if he make. 
no Executors when he entreth into Religion, then the Ordi- 


nam may commit the Adminiſtration of his Goods to 


others, as if he were really dead, Littleton, Book 2. 
Chap. 1 1. of Villenage, f. 200. My Lord Coke, in his 
Commentary. upon this Section, takes à difference be- 
tween Prof in a Foreign Comntry, and Profeſſion in 
ſome Houſe of Religion within the Realm; and joys that 
Profeſſion in a Foreign Country doth not bring t. party 
profeſſed under thoſe diſabilities that a Profeſſion withm 
the Realm doth ; becauſe a Profeſſion within the Realm 
may be tried by the Ordinary ; whereas, a Foreign Profeſſion 
wanteth Trial, and threfore the Common Law taketh no 
knowledge of it. I confeſs, 1 do not ſo readily enter into 
the reaſon of this diſtinction, ſceing that it is not the 
proof, or method of Trial, that worketh the. Diſability in 
the perſon that enters into Religion; but it is the Vow that 
he takes at the time 7 his Profeſſion, by which he ſolemnly 
devotes himſelf, and all that he hath, to the vg edh 
God, and renounces the World, and all that is in it. 
whether this ſolemn Vow or Renuntiation be made in Eng- 
land, or in any other Country, it muſt; produce the ſame 
effec as to the Diſability. of the Perſon that makes it. 
As to the proof of this Profeſſion, it muſt be made in ſuch 
manner as the circumſtances of it will admit. 


» 

* » . 
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Clergymen are thoſe who are ſet 14. Clergy 
apart for the Miniſtry of God's Wor- 
ſhip; ſuch as Biſhops, Prieſts, Deacons, 
Subdeacons, and thoſe who are called to 
other Orders. And this State, which 


diſtinguiſhes them from Laymen, ren- 


ders them incapable of Marriage, in ſuch 
as are in Holy Orders, and worketh — 
* Other 


fe 


> 


— 


bother Incapacities in the matters of Com- 
- merce prohibited to the Clergy, and 


entitles them to the Privileges and Ex- 
emptions which have been granted to 
them by the Canons of the Church, by 
the Ordinances, and by the Cuſtom of 
c 


* 34344 43366 


* Presbyteros, Diaconos, Subdiaconos, atque Ex- 
orciſtas, & Lectores, Oſtiarios, & Acolytos etiam 
per ſonalium munerum expertes eſſe præcipimus. 


1.6. C. de Epiſc. & Cler. Ordinance of St. Lewis, 


9. 


1228. Ordinance of Blois, Art. 59. v. I. 1. & 
ſeq." && l. 2. d. Tir. C. de Epiſt. & Cler.. 


KV. 


2 * , * 8 11. 93 1 WOE: 10 
ts. Com- Communities Eccleſiaſtical and Secu: 


munities. 


lar, are Aſſemblies of many perſons u- 
nited into one Body, that is formed with 
the Prince's Conſent, without which 
theſe kinds of Aſſemblies would be un- 
lawful". And theſe Bodies, and Corpo- 
rations, ſuch as Chapters of Churches, 


Vniverſities, Monſtaries, Town Corpora- 


tions, Companies of Trade, and others, 
are eſtabliſhed for the forming of Socie- 
ties that may be uſeful either to Church x, 
or State y; and they are accounted as Per- 
ſons *, having their own proper Goods, 
their Rights, and their Privileges. And 
among, other differences which diftin- 


guiſh them from particular Perſons, 
theſe Societies are under ſome Incapaci- 
ties, which are acceſſory, and natural 


to this State: As particularly that of be- 
ing incapable of alienating their Stock 
without juſt Cauſe a. 25770 


* Mandatis principalibus, præcipitur præſidibus 
provinciarum, ne patiantur efſe collegia. 1. 1. & 
J. 2. F. de coll. & corp. l. 3. H. 1. cod. I. 1. F. quod 
ci juſqque univ. J. 2. f. de extr. crm. 


Religionis cauſa coire non prohibentur. Dum 
tamen per hoc non fiat contra ſenatuſconſultum, 
quo 1llicita collegia arcentur. J. 1. $: 1. F. de coll. 
G corp. tot. tit. C. de Epiſc. & Cler, 


Item Collegia Romæ certa ſunt; quortim cor- 
pus ſenatuſconſultis, atque conſtitutionibus princi- 


palibus confirmatum eſt, velut piſtorum, & quo- 
rumdam aliorum, & nayiculariorum, qui & in pro- 
vinciis ſunt. I. 1. F. quod cujuſque univ. As ro Town 
Corporations, v. I. 3. ff. quod cujuſque univ. tit. ff. 


Perſonæ vice fungitur municipium, & decuria. 
J. 22. F. de fidejuſſ. | | N Þ 

Ecelefiaſtical) and Lay Communities being eſtabliſhed 
for a publick Good, and with an intent that they ſhould 
laſt always; they 
without juſt cauſe. l. 14. C. de Sacr. Eccl. And it 


is becauſe of this perpetuity, and of theſe prohibitions to 
alienate, that Lands which come into the poſſeſſion of - 
Communities, are ſaid to be in Mortmain, that is, in 


a dead Hand; becauſe what they once acquire, remain- 
ing always in their poſſeſſion, the King, and Lords of 
Mannors, loſe their Services, and the profits due to them 
upon the change of their Vaſſals, and upon Alienation 
of the Lands. It is for this reaſon that they are not per- 
matted to acquire Immoveables, without paying to the 
King a conſideration for a Licence of Mortmain, and 


ſome acknowledgment to the Lord of the Manner, for 


| Vo L. I. p 


under the whole Heaven, Deut. iv. 19. 
dained Man through thy Wiſdom, that he ſhould 


are forbid to alienate their Goods, 


the loſs of the perquiſites that would acctue by the fu- 
285 IO 6 Ven See the ir e of 
Philip III. 127 f. Charles VT. 1372. and others. 
I 'was in bomſialeratium of this loſs which the King, and 
Lords of Mannors ſauſtained,” when Lands were alienated 
to religious or other Corporations, that this Alienation of 
Lands in Mortmain was prohibited in England by the 
Statute. 7 E. 1. commonly called, The Statute of 
Mortmain, and & 18 E. 3. chap. 3. and 15 R. 2. 
chap. . But theſe Statures were in ſome manner abridged 
by 39 Eliz; chap: 5. by which the Gift of Lands, &. 
70 Hoſpitals is permitted, © without obtaining Licenſes in 
Mortmain. And by the Statute made 1 Car. 2. 
cap. 9. the Preſident and Governors for the Poor with- 
inthe Cities of London and Weſtminſter, may with- 


out Licenſe in Mortmain, purchaſe Lands, &c. not 


exceeding the yearly value of three Thouſand Pounds, 


Of TH I N 6 8. 
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Things to every thing that God 
hath created for the uſe of Man. And 
as it is for our uſe that he hath made 
the whole World, and that hedeftinates 
for the ſupplying of our wants, every 
thing that 1s Here on the Earth below, 
or in the Heavens above *; it is this deſ- 
tination of all things to our different 
wants, which is the foundation of the 
different manners in which the Laws 
conſider and diſtinguiſh the different 
kinds of Things, in order to regulate 
the ſeveral uſes and commerce which 
Men make of them. 


And leſt thou lift up thine eyes unto Heaven; 


and when thou ſeeſt the Sun, and the Moon, and 


the Stars, even all the Hoſt of Heaven, ſhouldeſt be 
driven to worſhip them, and ſerve them, which 
the Lord thy God hath divided unto all Nations 
And or- 


have Dominion over the Creatures which thou haſt 


made, Miſilom of Solomon, ch. ix. 2, 


HE Civil Laws extend the di- 1s what 
ſtinctions which they make of 9977 the 

Laws conſi- 
der Things. 


\ 


The divine Providence which forms Je found. 
an univerſal Society. of Mankind, and rin of the 


which divides it into Kingdoms, Towns, 
and other Places, and ſettles in every one 
the Families, and the particular Perſons 
who compole them ; does likewife di- 
ſtinguiſn, and diſpoſe in ſuch a manner 
all the things that are for the uſe of 
Man, that many things are common to 


all Mankind; others common to one 


Kingdom; ſome to a Tovn, or ſome 
other Place ; and other things enter in- 
to the Poſſeſſion; and Commerce of 
particular perſons. | 

It is theſe diſtinctions of Things, and 


E 2 b.. 


the other different ways in whic 


diſtinctions 
of Thingss 
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have Aden to the Uſe, 
merge of Metz, that ſhall fe 


-and Com- 
the ſubjeet 2 


— of this Title. And becauſe ule 1 
me — of Thi 


which 'bave © cen 7 By PvE - 
we ſhall explain; in the Gott Section. of 

| this Title, the diſtinctions made by Na- 
ture, and in the} ſecond a are 
n 2 by ty * Ph en.” 
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1 E C 91. J. 
Diftinttions of Things by Nature. 
The CONTENT 8. 


1 Things common t0 . * 

2. Things publict. ; 

7 bing s belonging to Trans, of other 
laces. 75 

 Diſtintio of Immoveables, and Move 

ables. 

7. Immaveables. 

5. Trees and Buildings. 

7. The hanging Fruits are a Tm f the 

e JOG: :; 

8. Acceſſories to Buildings. 

g. Moveables. 

10: Moveables, living and dens. 

11. Animals, wild and tame. | 

12. Moveable Things, that art conſumed 


by uſe. 
rr WI 

HE Heaven, the Stars, the Ligh 

the Air, and the Sea, are al 
them things belonging ſo much in no 
mon to the whole Society of Mankind, 
that no one perſon can make hitnſelf 
Maſter of them, nor deprive others of 
the uſe of them. And likewiſe the 


Nature and Situation of all theſe things 
3s intirely proportion'd to this common 


Uſe for all Men*: 


Which the Lord thy God tiath divided unto 
all Nations under the whole Heaven, Deus. iv. 19. 
Naturali jure communia ſunt omnium hæc, aer, 
i ve: profluens, & mare, & per hoc littora maris. 

F. 1. Inſt, de rer. div. J. 2. f. 1. eod. 

It is to be remarked on this Article, aud the two 
following, that our Laws differ from the Roman Law, 
in regulating the uſe of the Seas, except in ſo far As 
concerns that Natural Uſe of them in the communica- 
tion which all Nations have with one another, by a free 
Navigation over all the * Thus, Borg 1 the Ro- 

man Law ed every bod erently to both 
in the Sea, ee 4 * div. 
in the ſame manner as it allowed Hunting. G. 12. cod. 
our Laws prohibit them, And our . have 
made ſeveral regulations concerning them; the Origine 
of which is owing, among other cauſes, to the neceſſity 


3 — » a liberty: of 


$#ubl; vel tin, 


od, Sanctæ 


DIVE LCA WA: Pat boar 


Hin, Naa, 40 all ſorts of perſons. | 
in general, touching om uſe of | 75 

2 2 * Hig 25 the Walls, 
Dales bs of Towns, and s' of the like na- 

bay 5 — 3 

20 our 9 Suaß as — thut concern the Au- 

„Rivers, 155 ing, Fi and. other's 

; like nature, which 2 2714 the Matters 


ths tne within the « . W 
Wn 5 Banks & Rivers, High- 


ſons, according to the reſpective Laws 


of Countries. And theſe kinds of things 


do not appertain to any particular Per- 
ſon, nor do they enter into Commerce b. 


But it is the Sovereign that regulates the 


uſe of them. 


"Ys Flumina m_ omnia & portus publics 905. 
7+. de rer. div. Riparum quoque uſus publi- 
$4 44 eod. litorum quoque uſus publicus 

el. C. 5 Publicas vias dicimus quas Græci 
Se- - e. regias, noſtri prætorias, alii con- 
ſulares vias appellant. I. 2. f. 22. F. ne quid in loc. 
＋ Viam publicam populus non uten- 

do amittere non poteſt. I. 2. F. de via publ. Sce 


the remark on the 18 Article. | 


III. 
We 8 among 


of Commerce, thoſe which belong in 


common to the Inhabitants of a Town, bee 


or other Place; and to which particular 
Perſons can have no Right of Re, 
ſuch as the Walls, the Ditches of a 
Town, Town - Houſes, and publick 
Market-Places e. 


© Univerſitatis ſunt, non ſingulorum, quæ in ci- 
vitatibus ſunt theatra, ſtadia, & ſi qua alia ſunt 
communia civitatum. H. 6. mf. de rer. div. I. 1. F. 
uoque res, veluti muri, & portæ 
civitatis, qu modo divini juris ſunt. Et ideo 
nullius in bonis ſunt. Ideò autem muros ſanctos 
dicimus, quia pœna capitis conſtituta eſt, in eos, 
qui aliquid in muros deliquerint. Ideò & legum 
eas partes, quibus pœnas conſtituimus adyersus eos 
qui contra leges fecerint, ſanctionęs ygcamus. f. 10. 
inſt. eod. v. J. 8. & d. I. 8. §. 1. F. de div. rer. 
1.9. F. 3. cod. J. ult. * See the remark gu the 


firſt Article, 

In the Roman Law called the Walls and the 
Gates of Towns, things ; which is not to be under- 
ſtood in the ſenſe which this word is taken in, 
247 the ſenſe explained in the Text cited on this Ar- 
mc 

The diſtinition of the things mentioned in this Article, 
belongs more properly to the Order of Laws, than of 


Nature. However, ſeeing it bath its faundation in Na- 


ture, and that it has relation to the 
we have put it down here. 


The Earth being 


My eceding Article, 


of 


= 2, Things 
ways; are Things Publickz the uſe of blick. 
which is common to all particular Per- 


the number . Things 
Publick Things, and of ſuch as are out %lnging 


n' Towns, 


given .to Men for 4. Diſline- 
their * and for the e tion Im. 


T. for ſupplying 2 


their. wants,z we diftinguiſl 0 
e Portigns of the Surkace of the Earth 


F 


#% 14 f — ** 9 
Fs '$ . : 
ww 4 ww _ 


de yenditionibus rerum, eſſe tam earum que ſoli 
ut, gan eirum 4 mobiles. I. 1. fide ad. ed. 
ke * T * 70 4 % ws 6 8 . 0 5 2 
eee 
J. 4. . . E. LIES * : h 1 2 , 8 


7 117507 13 
EO V. 


5. Immove- Immoveables are all the om of the 


. Surface of the Earth, in what manner 
ſoever they are diſtinguiſhed; whether 
into Places for Ogg 7 or into Woods, 
Meadows, Arable Land, Vineyards, 


Orchards, or otherwiſe, and to whom 


ſoeyer they belong. 5 


Qu ſoli. J. 1. . de 4d. ed. que terra conti- 
nentur. I. 17. f. 8. F. de act. empt. & dend. 


VI. 


6. Nees and We comprehend likewiſe under the 


Building. name of Immoveables, every thing that 

is adherent to the Surface of the Farth, 
either by Nature, as Trees; or by the 
hand of Man; as Houſes, ' and other 
Buildings; altho' theſe kinds of things 


may be ſeparated from the Earth, and 


become moveable f. 


See the two following Articles, 
16. Wh; 
The Fruits banging by the root, that 


Fruits are is, ſuch as are not as yet gathered, nor 
a part of fallen, but which ſtick to the Tree, 
the Ground. are part of the Ground 8. 


n rkruddus pendentes pars fundi videntur. 1. 44. 
F. de rei wend. bag 


7. The 
hanging 


VIII. 
8. Ace Whatever ſticks to Houſes, and other 
rie: % Buildings; ſuch as any thing that is 
Buildings. faſtned with Iron, Lead, Plaiſter, or 
any other manner of way, to the intent 


that it may always continue ſo, is re- 
tar c n 1 | nas 1c 
puted to be Immoyeableb. 


Fundi nihil eſt, niſi quod terra ſe tenet. J. 1 · 
F. de ad. empt. & vend. Quæ tabulæ pictæ pro- 
tectorio includuntur, itemque cruſtæ mar moreæ, 
dium ſunt. 4. J. f. 3. Item conſtat, ſigilla, co- 


Yu | | F | 
ieee K 1 ogg * „„ A - S$ 4 


29 


lumnas quoque, & perſonas ex quorum roſtris aqua 
ſalire ſolet, villzeſſe. d. I. f. 9. Labeo generaliter 
{cribit, ea quæ perpetui uſus causã in xdificiis ſunt, 
ædificii eſſe. 4. J. 8. 7. 

J 


44 * IX. 


Moveables are all thoſe things that are 9. aw 
disjoined from the Earth, and the Wa- les, 
ters; Whether it be that they have been 
ſeparated from it, as Trees that are fal- 


len, or cut down, Fruits that are ga- 


thered, Stones taken out of a Quarry, 
or that they are by Nature diſtinct and 
ſeparate from the Earth, and Water, as 
living Creatures i. 

ke, Quee ſoli, quz mobiles. J. 1. . de edil. ed. See. 
the 4 Article of this Section. | 


b 4 


Movyeable Ko are of two forts. 10. Move- 
There are ſome which live, and move atles,living 
themſelves, as Animals; and the things * 858 
that are inanimate, are called dead 
Moveables!. 8 


J Modbiles, aut ſe moventes, J. 1. F. de 4d. ed. J. 30. 
C. de jur. dat. I. 93. F. de verb. jignif. 


XI. 


Animals are of two ſorts. One is of 11. 4. 

thoſe that are tame, and ſerve for the mals, wild 
ordinary uſe of Men, and are in their 94 tame. 
power; ſuch as Horſes, Oxen, Sheep, 
and bthers. The other fort is of thoſe 
Animals that live in their natural liber- 
7 out of the power of Man; ſuch as 
the wild Beaſts, Fowls, and Fiſhes. 
And the Animals of this ſecond ſort are 
applied to the uſe, and come into the 
power of Men, by Hunting, and Fiſh- 
ing; according as the uſe of theſe Sports 
is permitted by the Laws m. 


n Ferz beſtiæ, & volucres, & piſces, & omnia 
animalia quz mari, cœlo, & terra naſcuntur, ſimul 
atque ab aliquo capta fuerint, jure gentium ſtatim 
illius eſſe incipiunt. F. 12. inſt. de rer. diviſ. 

We muſt underſtand this according to the Ordinances 


which relate to Hunting and Fiſhing. 


XII. 
In moveable Things we diſtiriguiſh 14. Ave 
thoſe that may be uſed, and yet kept en- able things 


tire; ſuch as a Horſe, a Sute of Hang- that are 
_ ings, Tables, Beds, and other things of 


conſumed 


by uſe. 


this kind; from ſuch as we cannot uſe 


without conſuming them, ſuch as Fruits, 


Corn, Wine, Oil, and the like”, 


n Quæ uſu tolluntur, vel minuuntur. J. 1. F. de 


uſufr. ear. rer. que uſ. conſ. v. min. 
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Lithoꝰ the diſtinctions of Things 
between the : | 


diſeinctious L & . | | 
TY fre- foregoiug Section, have been made by 
going decti- the: Givil Laws, yet it was proper to 


on, and, ſeparate them from the diſtinctions that 


in the preceding Section are formed by 
Nature, and the Laws have only taken 


notice of them, or added ſorhething to 


them: As, for Example, what has been 
explained in the third and eighth Articles. 
But theſe treated of in this Section, owe 
their chief Eftabliſhment to the Laws. 


The CONTENTS. 
1. Diſtinftion of Things that enter into 


.» Commerce, and thoſe that do not. 


2. Things conſecrated, anũ ſet apart for 
Divine Worſhip. 1 


3. Things Cor poreal, and Incorporeal. 
4. Allodial Lands, and Lands burden'd 
 evith Quit-Rents, or other Duties. 
. b | 
6: Upon.” 
OHA e 
8. Another diſtinftion of ſeveral ſorts of 
21> Gods. © e 
9. Purchaſe.” SE] 
10. Inheritance. 
11. Paternal Eſtate. 
12. Maternal Eſtate. 
1. 
1. Diſtindt- HE Laws reduce all Things to 
on of net, two Kinds. One is of thoſe that 
that enter q wo 
1770 Com. do not enter into Commerce, and which 
merce, and Cannot belong to any one in particular; 
thoſe that ſuch as thoſe that have been explained 
40 net. in the three firſt Articles of the pre- 
ceding Section. The other ſort is of 
ſuch as enter into Commerce, and of 
which one may become Mater *. 


Modo videamus de rebus, quæ vel in noſtro 
patrimonio, vel extra patrimonium noſtrum ha- 
bentur. inſt, de rer. div. l. 1. ff. cod. 


 f 


2. Things Religion, and the Civil Laws, which 
conſecrazed, are conformable to it, diſtinguiſh the 
_ * things which are deſtinated to divine 
P Worthip, from all others. And among 


vine Mor- 


ſhip. thoſe which arc made uſe of in this 


& A 5 iT, 1 > ud & F* * 
AW, Sc. PREI. Boo 
. 7 * . 
4 ? * : 


ee * 7 g ei- 7 "T4 4 N Ny PY% TRE SY - 
_ Worſhip, we diſtinguiſh between thing 
— that are Conſecrated, ſuch as Churches, 


ticle of the $* section of the Contract of Sale, 


TY 
a are 
+} 4 * 4 Fas 28 N 


the Communion Cups; and things that 
are Religious and Holy, fach as Church- 
yards, "the Ornaments, ' Oblarions, and 
other things dedicated to the Service of 
God. Ant all theſe, kinds of things are 
out of Commerce, while they continue 
under this deſtination to the divine Ser- 


iS, 


ice b 
N re 1 „ *s o 
ö 5 2 Fun N 4d 1 


00 ( 
_* Summa rerum diviſio in dyos artigulos dedu- 
Divini juris funt, veluti res facrz & religioſæ. J. 1, 
F. de div. rer. Sacræ res ſunt, quæ rite, per pon- 
tifices Deo conſecratæ ſunt, Vehati ædes 2 & 
donaria, quæ rite ad miniſterium Dei dedicata ſunt. 
uy etiam per noſtras conſtitutiones alienari, & | 
obligari prohibuimus: | excepta cauſa redemptionis 
captivorum. 5. 8. mf. de rer. diu. See the 6 Ar- hs 


- 


concerning the Sale of things conſecrated. - 
NOT TY O07 30 Haid i ale 


11 
. 


? 


rr ON OT IRR 
The Civil Laws make another general 3. Tings 

diſtinction of Things, into thoſe that Corporeal, 

are Senſible and Corporeal, and thoſe 1 

which we call Incorporeal, in order 8 

diſtinguiſh from every thing that is ſen- 

ſible, certain which owe their 


Nature, and their Exiſtence, wholly to 


the Laws: Such as an Inheritance, an 
Obligation, a Mortgage, an Uſufruct, 
a Service; and, in general, every thing 
that conſiſts only in a certain Right e. 


Quædam præterea res corporales ſunt, quædam 
incorporales. Corporales, hæ ſunt quæ tangi poſ- 
ſunt: veluti fundus, homo, veſtis, aurum, argen- 
tum, & denique aliæ res innumerabiles. Inco 
rales autem ſunt, quæ tangi non poſſunt: qualia 
ſunt ea quæ in jure conſiſtunt: ſicut hæreditas, uſus- 
fructus, uſus, & obligationes quoquo modo con- 
tractæ. inſt. de reb. corp. & incorp. Eodem numero 


ſunt jura prædiorum urbanorum, & ruſticorum, 
quæ etiam ſervitutes vocantur. F. Alt. ed l. 1. F. 1. 
7 F. de diviſ. rer. ; i n a f 


IV. 


Among the Immoveables that are in 4. Allodial 


Commerce, and ſerve for the common Lnds, ond 
uſe of Men, there are ſome which par- £4 7: 
dened with 


ticular Perſons may poſſeſs fully in their g,,;. 
own right, without any burthen. And Net, or 


there are other Immoveables which are other Du- 


burthened with certain Duties, and Ser-“. 
vices, that are inſeparable from them. 
Thus, we have in this Kingdom, Lands 
which are called Allodial, or Free Lands, 
which pay neither Quit- Rent, nor any 
other ſuch like Acknowledgment d. And 


there are other Lands, which having 


been given away originally with the 
charge of paying a Quit-Rent irredeem- 
able e, or upon other conditions, ſuch as 
thoſe of Fiefs, deſcend to all ſorts of 

Poſſeſſors, 
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Poſſeſſors, with the burdens annexed to 


4 Solum immune. I. alt. 5. 7. F 4 cenſib. 25 
De tributis, ſtipendiis, cenſibus, & prædiis 
Juris Italici, V. it. 19. Utp. de dom. && acq. rer. 


9 40. inſt, de rer. diy. l. 13. ff. de impenſis in res. 
; ' rer. diy. l. 


„ J. 27. $. 1. J. de verb. if. J. 1. C. de uſuc. 
transform, Toto tit, ff. de cenib. Toto tit. C. ſs fropt. 


MT Origin of theſe burdens upon Eſtates in the Ro- 
man Law, was 4 conſequence of the Conqueſts of Tro. 
vinces made by the Romans, of which they raed 
the Lands to 40 perſons as they thought would remain 
faithful to the Roman Emprre; but upon condition 
that the Poſſeſſors ſhould pay a certain Tribute, to which 
the Lands of Italy were not ſubject, nor thoſe likewiſe 
of ſome other Provinces, which were diſtinguiſhed by Ex- 
emptions from ſuch Tribute. d. Tit. de cenfib. 

There are ſome Provinces in France, in which all the 


* Lands are reputed Allodial, free from all burden of Quit- 


5. Mines. 


6. Cvin. 


Rent, or other, unleſs they are ſubjected to it by ſome 
Title; and others There they have no ſuch thing as Al- 
lodial Lands. 

We muſt not reckon in the number of Eſtates clogged 
with Burthens, thoſe which are liable to pay Tithes to 
the Church. For this is a Burthen of another nature, 
and from which the Poſſeſſors of Allodial Lands are not 
exempt. 

2 Engliſh have a full dominion and power of things 
Corporeal and Moveable ; but not of Immoveable, if 
we except the ſupreme Power and Right of the Crown. 
For the Subject hath not an abſolute Freehold in their 
Lands and Tenements, but a Fee only. And that Fee 


doth not comprize ſo abſolute a Power, appears, not only 
by thoſe Authors who write of Fees, but even by Little- 


ton himſelf, when he ſays, that ſuch a one was ſeized 
of ſuch an Eſtate in his Demeſne as of Fee. By which 
words he affirms the higheſt and fulleſt Title to be ex- 
. And theſe words, (as of Fee) do abate ſome- 

at of an alſolute Power, and argue a Tenure from a 
Superior. Cowel's Inſtit. of the Laws of England, 
Book 2. Tit. 2.] 


I 


We may reckon among Lands which 
particular perſons cannot poſſeſs fully in 


their own right, thoſe in which there 
are Mines of Gold, Silver, and other 
Metals, or Matters in which the Prince 
has a right f. 


f Cuncti qui privatorum loca, ſaxorum venam 
laborioſis effoſſionibus perſequentur, decimas fiſco, 
decimas etiam domino repræſentent. Cætero mo- 
do propriis ſuis deſideriis vindicando. J. 3. C. de 
metallar. c metal. See the Ordinance of Charles IX. 
of 1563, and others concerning Mines. 


VI. 


We may place among Things diſtin- 
guiſhed by the Laws, the publick Coin, 


Which is a piece of Gold, Silver, or 


other Metal; the form, weight, and 
value of which is regulated by the 
Prince, in order to make it the Price 
of all Things that are in Commerce 8. 


5 Eleta materia eſt, cujus publica, ac perpetua 
eſtimatio, difficultatibus permutationum, æqualitate 
2 


quantitatis ſubyeniret. Eaque materia, forma pub- 
lica percuſſa. J. 1. F. de canty. empr. ä 


5. Fs * 
* 1 
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The Laws diſtinguiſh likewiſe that 7.77eapwe. 
which we call a Treaſure; which 1s, | 
according to the definition given of it 
in the Laws, an ancient Depoſitum of 
Money, or other precious Things, that 
have been depoſited time out of mind, in 
ſome hidden place, where it is diſco- 
vered by ſome chance, and whercof - 
the true Owner cannot be known n. 


* Theſaurus eſt vetus quædam depoſitio pecuniæ, 
cujus non extat memoria, ut jam dominum non 
habeat. .31.F. 1. F. de acq. rer. dom. 

It is not the bujmeſs of this place to explain, to 

whom it is that the Treaſure ought to belong. v. l. un. 
C. de Theſaur. ü 


VIII. 


Beſides the diſtinctions of Things 8. Auotler 
which have been ſpoken of in the pre- Z' 
ceding Articles, the Laws conſider un- Gd. 
der other Views, and by other general 8 
diſtinctions, the Goods or Eſtates which 
particular perſons are poſſeſs'd of. Thus, 
they diſtinguiſh in the Eſtates of parti- 
cular perſons, between thoſe which are 
of their own Purchaſe, and thoſe that 
come to them by Deſcent or Inheri- 

tance; and in Eſtates of Inheritance, 

they make a diſtinction between the 
Paternal, and Maternal Eſtates i. 


i See the following Articles, and the remark on the 


IX. 


We call that Eſtate, which one has 9. Par- 
acquired by his own Labour and In- chaſe. 


duſtry, an Eſtate of Purchaſc l. 


Quæ ex liberalitate fortunæ, vel laboribus ſuis 
ad eum perveniant. J. 6. C. de bon. que lib. l. 8. F. 


pro ſocio, 


An Eſtate of Inheritance is that ;o, mhbe- 
which deſcends to us from the perſons rizance. 
to whom we have a right to ſucceed as 
Heirs ®, | 


„ Debitum naturale. I. an. C. de impor. lucy. 
deſcr. Quaſi debitum nobis hæreditas (a 13 
obvenit. J. 10. ff. pro focio. v. J. 3. C. de Con. que 
lib. 
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Of ENGAGEMENTS. 
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Of Vilma) and Mutual Engagements by Covenants. 


OveENANTsS are En- 
gagements made by the 
mutual conſent of two 
or more perſons, who 
make a Law aniong 
themſelves to perform 
what they promiſe to 


one another. 
The uſe of The Uſe of Covenants is a natural 
Covenants. conſequence of the Order of Civil So- 
ciety, and of the Ties which God forms 


among Men. For as he has made the 

reciprocal uſe of their Induſtry and La- 

bour, and the different Commerce of 

Things neceſſary for ſupplying all their 

7 ; x chiefly by the interyention 
OL. I. | 


of Covenants that they agree about 
them: Thus, for the uſe of Induſtry 


and Labour, Men enter into Partner- 


ſhip, hire themſelves, and act differently 
the one for the other. Thus, for the 
uſe of Things, when they have occaſion 
to purchaſe them, or a mind to part 
with them, they traffick in them by 
Sales, and by Exchanges 5 and when 
they only want them for a certain time, 
they either hire, or borrow them ; and 
_— to their other different wants; 
they apply to them the different ſorts of 
Covenants. ,- 0 Es 2 
It appears from this general Idea of Divers 


Covenants, that the word Covenant com- kinds of Co. 
prehends “ 


12 4 2 1 - 5 
| B ( K K I. 


Rege not 5 all Contracts * Tres 11. 1 ritten » Covenants made either — 755 


Tonk Dyas n 

13 „ Qontrac 
FTreaties, and * a 1 | 

already bound. 

The order of Tt. is of all theſe kinds of 63 

#his Book that we deſign to treat in this Book. 


„ And becauſe there are many Rules which, 9 manner of . Treaties, Covenant. 
agree to all the kinds of Covenants ſuch 1 and Pacts of what kind ſoever . 
as thoſe which concern their Nature in . Conventionis verbum generlle elt, ad omnia 
general, the ways by which they are pertinens, de quibu negotii contrahendi, tranſigen- . 
1 form „the Interpretation of ſuch as are que 1 4 qui 1 ſe agant. . 1. 
1 obſcurq or amhiguous, and fome others; 8. 3: F. 4 18. 4 
180 theſe kinds of common Rules ſhall be the 1 Jun. 5 1 


ſubſect matter of; the firſt-Pirle, Which 


ſhall be of Covenants in general. We 4 Co tis th Gat of . 
ſhall afterwards explain the detail of the mare N 5 CD 8 Soy 1 


particular Rules belonging to each kin giigenient among themſelves e, or to dif- ou 
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bl, of Covenant, 2 one under its pro- ſoſye a former En nagement, or to make 
A pr I And in the laſt place we ſhall . ome chapge in it EE np 
4 ubjoim a 'Fitte gotiferning the'Vices of | F A | 
487 Covenamts,\wthic a. matter. eſſentially * xg -pactio 1 Auriufrve io idem "0 
6 neceſlary to theſe contained in this Book. 25 conſenſus, l. 1. 8 2. * as 28 
1 82 4 

11 a cho cin evo dhe cke. 2 us obligatio, contrario conſenſu 
1 8 0 Abe 17 de reg. jur. Obligationes = 
| I; & | * & L E 3 e . 8 mL 
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is — — Ihe ſubject.- matter. of _Covenants—is 3. TheSub- 


Wit t the infinite diverſity of the voluntary Ace. 
5 ways, by which Men regulate among J c, 
1 Of the Nature of Covenant, mand Themſelves the communication, and com- 
1 the Days by which they are form d. merce of their Induſtry and Labour, and 
I} 2 N of all things, according to their wants e. 
| i | Indes cv NW S8. · Conventionis verbum generale eſt, ad omnia 
Þ | 1. The Meaning of the word Covenant. _—_ BY in Fa 2 
| i | 2. Deſiuition ofa Covenant, etiam Gad >. wlt.-inſt.. de uerb. al. 
itt Ml 5 The S ubect. Madlen of Covenants, | 5 
Wt 4. Four ſorts of :Gevenants,"byfout com- IV. 0 
Wh ene abe |uferof n and 
| W | - Things The Commerce and Communications 4. Four ſorts 
1 7. "No. Covenant-obligatery without anne. for the uſe of Perſons and Things, are of Cove- | 
i | 6. . Doxations. haus their "cauſe. of four ſorts, which make four kinds of , n 
Ul 74 Some Covenauts baue a frupen Name, Covenants. For thoſe who treat to-Jah 
4 and others uot x eee gether, either give to one another r eci- ele "AS of 
14 do. chat cu agreed upon. procally one thing for another t, as in a Perſons and 
4 8. Conſent males the Cuuenant. Sale, and in an Exchange; or they do T 
1 . Coueuanti which; oblige: by he in inter- one thing for another 8, as if they un- 
4 1 +. vention of a'T bing. Gt: dertake the Mana ment of one ano- 
10. Covenants TIO written, or write Ther's: Concerns: Or otherwiſe one of 


„cg 1 che: parties does ſomething, and the 
| | 57 41 1 other 


—_ 


bther gives ſomething d, as when a La- 
bourer gives his Labour for à certain 
Hire: Or laſtly, one of them either does; 
or gives ſomething, the other neither 
doing; nor giving any thing; as when a 
perſon undertakes without any gratuity 
to manage the Affairs of another i; or 


that one gives another ſomething out of 


mere Liberality 7 
Aut do tibl, ut des. J. . ff ep. verb. 
® Aut faciv, ut facias. d I. " | | 
Aut facio, ut des. 4. J. aut do, ut facias; d. l. 
| e er quædam in dando, quædam in faci- 
endo conſiſtunt. J. 2. ff. de verb. obl. l. 3. f de obl. 


i Mandatum, niſi gratuitum, nullum eſt. 7. 1. 
$4 F. mand. ; 5 | . : . 8 3 | | 

Fropter nullam aliam cauſam facit: quam ut 
liberalitatem, & mimificentiam exerceat. Hæc pro- 


pris donatio appellatur. J. 1. f. de don. Donatio eſt 


contractus. J. 7. C. de his que vi metuſve cauſa geſta 
ſunt | 


and the other gives 


the caſe where one does a Thing, and i! 
aw diſtinguiſhes it into 


ſomething ; whertas the Roman 
the other gives; and ile other, where one of the purties 
gives, and the other does ſomething for it. But in effect, 
it is only one bare character of a Covenant, and one ſim 

combination of giving on one ſide; and omg on the other, 
. whoſoever of the two parties it is that begins on his ſide to 


do, or to give. Aud the diſftinftion of this caſe that was 


made in the Roman Law, being founded upon a reaſon 
which is not tn 


it here. a 
V. 


In the three firſt forts of Covenants, 


nan obliga- the tranſaction between the parties is 


not gratuitous. the Engagement of one 
of the. parties being the foundation of 
the Engagement of the other. Andeven 
in the Covenants where only one of the 
parties ſeems to be obliged, as in the 
,0an of Money, the Obligation of the 

orrower is always preceded by the 
Lender's delivering what he gives in 
credit, before any Covenant is formed. 
Thus, the Obligation which is con- 
tracted in theſe kinds of Covenants, 
which are for the benefit only of one 
of the 3 covenanting, hath always 
its cauſe from ſomething that is either 
done, or to be. done by the other par- 
ty.s And the Obligation would be null; 
it it were really without any cauſe n. 


® Do ut, facio ut. J. I. 5. de prefer. verb. Ul- 
tro citroque obligatio. I. 19. F. de verb. ſign. 

Aſſentimur alienam fidem ſecuti, mox recepturi 
quid ex hoc contractu. J. 1. F. de reb. cred. 

Oum nulla ſubeſt cauſa proptet conventionem, 
hic conſtat non poſſe conſtitui obligationem. J. 7. 
| 9. 4. F. de pact. : | a | 

Eſt & hæc ſpecies conditionis, fl quis ſine cauſa 
promiferit: I. 1. F. de conl. ſine cauſu. Qui autem 
promiſit fine cauſa, condicere quantitatem® nor 
PR quam non dedit, ſed ipſam obligationem. 

Vo. Ir 


In this Article we have made only one Combination of 


the parties does ſomething, and 


uſe with us, it is not neceſſary to explain 
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VI. 


2 2 # oy T | = OM +. 8 3 
In Donations; and in the other Contracts 6. Domari- 
where one party alone does, or gives 9 he 


ſomething, and where the other neither 
docs, nor gives any mike it is the Ac- 
ceptance that forms the Covenant o. And 
for its foundation ſome juſt and reaſona- 


ble Motive; ſuch as ſome good office 


done by the Donee, or ſome other me- 


rit in him p, or even the bare pleaſure 
of doing good to others 4. And this 
Motive ſtands in place of a cauſe, on 
the part of the perſon who receives the 
benefit, and gives nothing r. 


i ei vivus libertus dbnavit, ille accepit:} l. 8. 
5 3. F. de bon. lib. Si neſcit rem quæ apud fe eſt, 
ibi eſſe donatam, vel miſſam ſibi non acceperit, do- 
natæ rei dominus non fit. I. 10. f. de don. Non po- 
teſt liberalitas nolenti acquiri. J. 19. F. 2. col. 
r Non ſine cauſa, obyeniunt (donationes) {ed 
ob meritum aliquod accedunt. I 9. F pro ſoc. Er- 
ga bene merentes. J. 5. F. de dont. 

1 Ut liberalitatem, & munificentiam exerceat. 
J. 1. F. de don. 


* Cauſa donandi. 1. 3. eod. 


VII. 


Of theſe different kinds of Covenants, 7. Se Co. 


ſome are of ſo frequent uſe, and ſo well 


known every where, that they have a 
proper Name; ſuch as a Sale, a Loan, 4d ohers 
Hiring, and letting to Hire, a Depoſitum, not; but 
There arc 7% all cb. 


Partnerſhip, and others ſ. 
likewiſe ſome Covenants which have no 
proper Name; as if one perſon gives to 
another a thing to {ell at a certain price, 
on condition that he ſhall keep to himſelf 
whatever he gets over and above the 
price that is fixt*. But all Covenants, 
whether they have a peculiar Name or 
not, have always their effect, and oblige 
the parties to what is agreed on". 


Conventionum pleræque in aliud nomen tranſ- 
cunt, velut in emptionem, in locationem; in pignus. 
J. 1. §. ult. F. de pact. | 

Natura enim rerum conditum eſt, ut plura ſint 
negotia, quam vocabula. J. 4. F. de bs verb. Si tibi 
rem vendendam, certo pretio dediſſem, ut quò plu- 
ris vendidifſes, tibi haberes. J. 13. . de pr. verb: 
V. . , . | | | 
79 Gd tam congruum fidei humanz, quim ea, 
quæ inter eos placuerunt, ſervare. J. 1. H de pact. 

It is not neceſſary to explain here the difference that 
was made in the Roman Law, between the Contracts 
which had a Name, and thoſe which had none. Theſe 
Subtilities, which art not in uſe with us; would perplex 
the Reader to no purpoſe; 


VIII. 


Covenants ate perſected by the mu- g. Cn 
rial conſent of the parties, which they mate: th 
give to one another reciprocally* Thus, Covenant; 


F 2 a Sale, 
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a Sale is perfected by the bare conſent 
of the one -altho? the Merchandize 
be not delivered, nor the Price paid?. 
Srͤufficit eos qui negotia gerunt, oonſentire. I. 2, 
us ſufficit obligationi. J. 52. F. 9. od. 
Emptid & venditio contrahitur, ſimul atque de 
pretio convenerit, quamvis nondum pretium nu- 
meratum ſit. mo empt. & vend. Quid enim 
tam conpruum fidei humanz, quam ea quæ inter 
eos placuerunt, ſervare. J. 1. F. de pat. As to the 
accompliſhment of Covenants, See the next Article, and 


the ſecond Article of the firſt Section, and tenth Ar- 


> * 


d { 
2 K k © 8 & 
> * + C3. 


9. Cove- In the Covenants which oblige the 


nants which party to make reſtitution of what he has 
"a 4 received, whether it be of the ſame In- 
"7h, dividual thing, as in the caſe of a Loan 
of a thing to be reſtored in ſpecie, or a 
Depoſitum; or whether Reſtitution is to 
be made, not of the ſame Individual 
Thing, but of ſomething of the ſame 
kind, as in the Loan of Money or Pro- 
viſions; the Obligation is not contract- 
ed, but when the conſent of the parties 


is accompanied with the deliverance of 


the thing. And 'tis for this reaſon that 
it is ſaid, that theſe kinds of Obligations 
are contracted by the intervention of the 
Thing, altho' the conſent of the par- 
ties be alſo neceſſary *. | 


Re contrahitur obligatio, veluti mutui dona- 


tione : inſt. quib. mod. re rontr. obl, Item is cui res 
aliqua utenda datur, id eſt, commodatur, re obliga- 
tur. F. 2. ed. Prætereà & is apud quem res aliqua 
deponitur, re obligatur. F. 3. eod. J. 1. §. 2, 3, 4, 
5. F. de obl. c act. Mutuum damus recepturi non 
eandem ſpeciem quam dedimus (alioquin commoda- 
tum erit, aut depoſitum) ſed idem genus, J. 2. F. 
de reb. cr. 855 

Ex 8contractu obligationes, non tantùm re con- 
ſiſtunt, ſed etiam verbis & conſenſu, J. 4. F. de obl. 
& act. Eleganter dicit Pedius, nullum eſſe contrac- 
tum, nullam obligationem, quæ non habeat in ſe 
conventionem: ſive re, {ive verbis fiat. J. 1. §. 3. F. 

de pact. x 


X. 

to. ce. The conſent which makes the Cove- 

nants either ant, is either in Writing, or without 

wen 07 itb. The unwritten Covenant is made 

omp71088 either by the interpoſition of words, or 
by ſome other way, which ſignifies or 
preſuppoſes the conſent. Thus he who 
receives a Depoſitum, altho* he do not 
ſpeak, obliges himſelf to the Engage- 


ments of Depoſitaries e. 


> Sive ſcriptis, ſive ſine ſeriptis. inf. de empt. & 
vend.  Neque ſcriptura opus eſt, 5. 1. ift. de obl. ex 
conſ. J. 2. F. I. F. de obl. & act. l. 17. C. de pad. 

© Tacite conſenſu convenire, I. 2. de pact. Sed 
& nutu ſolo pleraque conſiſtunt. I. 52. f. 10. F. de 
abl. & adi. Pactum quod bona tide interpoſitum doce» 


bitur, etſi ſtriptura on exiſtente, tamen f aliis 


whole Deed is written by the parties /i 
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bationibus rei veritas comprobari 
eſes Provinciz ſecundùm jus cuſtodiri 
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Written Covenants are made either in 11. 1. 


the preſence of a Publick Notary a, or C] 


made eithey 


only ſigned and ſealed by the parties 
themſefees; whether it be that the 1 7 


who covenant, or that they barely put & 9 5 
their names to it „ unt um e | 97752 the — 


4 Per tabellionem. J. 16. C. de fide inſir. inſt. ds 
„„ W dd eee 

Vel manu proprii contrahentium, vel ab alio 
quidem ſcripta, à contrahentibus autem ſubſcripta. 
inſt. de empt. & vend. d. l. 16. C. de fide inflr, 


© he 


If the truth of an unwritten Cove- 12. provi 
nant is called in queſtion, it may be unmit- 
proved either by Wurneſſes, or by the . 
other ways which are preſcrib'd in the“. 
Rules concerning Proof f. 8 


. ” 
” 


. 


f Inſtrumentis etiam non intervenientibus, ſe- 
mel diviſio rectè facta, non habetur irrita. J. 9. 


J. 10. & ſeq. C. de fide inſtr. 


Dy the Roman Law, all unwritten Covenants were 
good, But the Ordinance of Moulins, Art. 54. and 
that of 1667, Tit. 20. Art. 2. have forbid the receiv- 
ing proofs of unwritten Covenants, exceeding the value of 
one hundred Livres. e 

[So likewiſe in England, it is enacted by Statute 
29 Car. II. cap. 3. f. 17. That no Contract for the Sale 
of any Goode, Wares, and Merchandizes, for the price f 
ten Pounds Sterling, or upwards, fhall be allowed to be 
good, except the Buyer ſhall accept part of the goods ſo © 


ſold, and actually receive the ſume, or give ſomething in 


earneſt to bind the Bargain, or in part of payment, or 
that ſome Note, or Memorandum m writmg, of the ſaid 
Bargain be made and ſn d by the parties to be charged 
by ſuch a Contract, or their Agents thereunto lawfully 
authorized. |] _ 


| XIII. 
Covenants made before a N otary 13. Cove- 


Publick, carry along with them the zunts made 


l : ore a No- 
proof of their truth, by the Signature *. 


of the publick Officer 8. ru pant 


b P. J. 16. C. de fide inſir. Inſtit. de empt. & vend. hen 
Contracts made before Notaries, have ſummary Execu- 
rions. Ordinance of 1539, Art. 65 and 66. | 


* 


8 
If the Signature of a Covenant that is 14. ß. 
ſigned only by parties is conteſted, it cation of 4 


h ſign manu- 
muſt be proved b. 72 


— L 17. Cod. fi cert. pala. Ordinance 1539. conteſted. 


Art. 92. 


XV. Cove- 


or ſn- 


1 


e 
83 2 n 


8 vl 


EF I r 
1 XV. 


* 


venans. perfected till all is writ, and till thoſe 
m— pertectcd till all is writ, | (any 
perſons who ought to ſign it, have ſer 
4 Notary, PET? a 465 
\ _ .*, their hands to it, and the Notary his . 
Contractus quos) in inſtrumento recipi convenit, 
non aliter vires habere ſancimus, niſi inſtrumenta in 
mundum recepta, eee, x partium con- 
fir mata, & fi per tabellionem conſeribantur, etiam 
ab ipſo completa, & poſtremò A partibus abſoluta 
fint. I. 17. C. de fid. inſtr. inſt. de empt. & uenl. 
. For the Forms of Contracts, ſee the Ordinances of 
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14. h © Covenants which are made in the 
c preſence of a, Publick Notary, are not 


neral. Tit. I. Sect. 2. 


10. 34 Rule. T0 judge of the ſenſe of 
every clauſe by the tenour of the 
hole Deed. Re 
11. 4** Rule. The Intention to be prefer- 
el to the Expreſſion. 7 
12. 5th Rule. Of Clauſes that have a 
_ ©. double meaning. 1 
13. 6 Rule. Interpretation in favour of- 

him who is obliged. e e 

14. 7th Rule. Interpretation againſt hint 
"who ought to have explained his 
e . 
15. 8 Rule. The alternative Obligation 
s in the choice of him who is ob- 


37 


1539. Art. 67. Orleans, Art. 84. Blois 165. &c. . _ 
E 16. gf Rule. Obligations of things whoſe 
XVI. pore goodneſs and value may reach to 


nage fi : 3601 more or leſs. | | | 
16. Cove- Covenants may be made not only be- 17. loth Rule. How the Price of Things 
nants be- tween perſons who are preſent, bur like- is regulated. 
Rae is wiſe between thoſe that are abſent!, by 18. 11**Rule. Of the Time and Place of 
A Proxy m, or other Mediatoren, or even the Eſtimation. jy Ut, 
by Letter o. {O67 -, 19. 12th Rule. Expreſſions which have no 
6 _ ns . 2. 20. 13* Rule. Faults in the Writing. 
2. . . «» 6.2. . . ; | 1 
4 Ze putat ſicuti . eee e mihi 2 T. 14" Rule. Covenants are limited to 
nocet, ita & prodeſſe. I. 10. in ſne. . de pat. the matters of which they treat. 
vel per nuntium. 4. J. 2.5. 2. de obl. & ad. 22. Lyth Rule. Interpretation of Judicial 


8. 1. inſt. de obl. ex conf. I. 2. F. de pact. Nenn 
V Vel per epiſtolm. 4d. 1. Covenants. 


C A . ad 
5 _ QI Covenants ought to be 1.4% my 
r | - 8 to = wants to which eerie 
8 . they have relation, they are therefore £97) 

Of the Principles which ariſe from Arbitrary, and ſuch as the parties pleaſe 72 % 

the Nature of Covenants. And of to make 3 z And ys” Fm may muſt be. 

"WP K. . . | enter into all manner o Ovenants , | 
the Rules fo r mnterpreting them. provided only that the perſon be not in- 


The. CO NTE NTS. capable of contracting b, and that the 


Covenant have nothing in it contrary to 
| 5 | | Law and Good Manners<. 
1. H ho may enter into Covenants, and of 
what ſort they muſt be. * Quid tam congruum fidei humanæ, quim ea, 
2. Covenants ought to be made wittingly dux inter cos placuerunt, ſervare. l. 1. F. de pag. 
and willingly. Thus, ſome perſons are incapable of all manner of 


| 1 Covenants. Furioſus nullum negotium gerere po- 
3. No perſons can covenant for others, teſt, quia non intelligit, quod 13 978. oft % a. 
nor to their prejudice. flip. J. 1.. 12. F. de obl. & att. Others cannot cos 
4. 1* Exception. Proxies may covenant venant to their prejudice, ſuch as perſons under Age. 
| for their Conſtituents. © | Contra Juris Civilis regulas pacta conventa rata non 
F. 24 Exception. Of thoſe who have a habentur ; veluti fi pupillus ſine tutoris autoritate 
ris e * 5 . fit, ne a debitore ſuo peteret. L. 28. F. de 
6. Of him who treats for another, under- acta quæ contra leges, conſtitutioneſque, vel 
| taking for his conſent. | | contra bonos mores fiunt, nullam vim habere, in- 
C 7 * E dubitati juris eſt. J. 6. C. de pact. I. 7. f. 7. F. de pact. : 
7. COVEeNans are in place of WS, J. 27. F. 4. eod. $.23. inſt. de nut. ſtip. Ait Pretor : 


? his Pacta conventa, quæ neque dolo malo, neque ad- 
Rules for the Interpretation of Coye- Lerſus leges plebilcita, ſenatuſconſulta, Edicta Prin- 
N | | Eipumn, neque quo fraus cui eorum fiat, facta erunt, 


ſervabo. J. 7. §. 7. F. de pad, See the fourth Section 
| of the Vices of Covenants. 


8. 1 Rule. Obſcurities and doubts are 
to be interpreted by the common in- IL 
tention of the contractors. | 

9. 24 Rule. Interpretation made by Uſage, Covenants being voluntary Engage- 2. Core 
or other ways. © han" Frey 

2 


ments which are formed by the conſent nantes ought 
N | of? be ma di 


Rs 
——— ES 


J 


Dn 
— 


or the other of "theſe „ as if of 
they are made thro" miſtake 4, or by 
compulſion, they are null, according to 


the Rules whic hall be "ORR. in 
the fifth. Section. 


6 "Ak ces Alas what ce beßs 
ide ſigt, five non ſint, ſi error aliquis intervenit, ut 
5 aliud ſentiat puta qui emit, aut qui conducit, aliud 

ui cum his contrahit, nihil valet quod acti fit. 

57. F de obl. & ad. non e qui errant, 
conlentire. I. 116. $. a. F de ret. jur. v. big. F. de 
contr. empt. 

Nihil con ſenſui tam contrarium eſt, qui & bones 
fidei judicia ſuſtinet, quam vis atque metus. 4. I. 116. 
de reg. fur. v. tit. quod metus cauſa, See the Title of 

"ww Vices of Covenants, 


III. 


3. No fe. © Covenants png formed by the con- 
ſons can co. ſent of parties, no man can covenant for 
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'k _— another, unleſs he has * wer from him 
i 70 their pre- ſo to do. And much leſs can any per- 
il Judice, lons do prejudice, 5 their MOTO; 
1 N OY PORE nemo porch U 38. © 17 . F. de 
it. verb. obl. F$.18. inſt. de inut. ſtip. l. . Wt de reb. 
4 cred. nec paciſcendo, nec legem dicendo, nec ſtipu- 
1 lando, qui _ uam alteri cavere poteſt. J. 7 3. f. ult. F. de 
47 reg. jur. Certiſſimum eſt ex alterius contractu, ne- 
4 winem obligari. 1. 3. C. na uxi pr. mar 
i Non debet alii nocere, quod inter alios actum et. | 
4 £ 10. F. de jurej. Non, debet alteri per alterum 
TH iniqua conditio fem J. 74. . de reg. jur. Ante 
1 omnia enim animadvertendum eſt, ne conventio in 
Bi alia re facta, aut cum alia perſana, in alia re, aliave 
1 r 1217 agg J. 27. $: 4: F rot e e 
5 | ö 16 10 Except. Preite may covenant for thoſe 3 
+ - ſons. from whom they have power ſo to 
i nan for dos; and they may engage them ſo far 
| their Con- as the 225 reaches which rhey haye 
1 fituenti. received from them b. 
1 s Sicuti pactum procuratoris mihi nocet, ita & 
li prodeſt, J. 10. in fine ff. de pad. 
bo. Diligenter fines mandati cuſtodiendi ſunt; nam 
wh qui exceſſit, aliud quid facere videtur. J. 5. I mand 
«bf Interdum melior, deterior vero numquam (aufm 
. mandantis her! poteſt.) J. 3. cod, See the ſecond 
ö i and third Articles of the third Section of Proxies. 
il | 20 of Tutors and Curators, Governors and 
„ 5% are Heads of Corporations, and Maſters of 
wh right 8 Companies, Factors and Agents that are 
or meat fr employed in any particular Commerce, 
; others. and all perſons who have others ſubject 


2 to their Power, or under their Conduct, 
or Who repreſent others, may make Co- 
venants in their Names, according to the 


. ut. n e Book? 


n of che rties co Icern t. y bug t to 
be made with a Wit — | 
* dom; and if they want either” the one 


or Power i, 8 


» . 
5 2 Ie 
2 8 4% *7 0 


extent of their Miniſtry 
_ be explained in its proper 
Lo to es fs of mrſs 


„ Wh % I :44 4 $4 
« 
% 44 


5 * cork A Je 

Magiſtri eds 
eſſe conſtat. . Fe, des, a e 
lowing Articles of the Roh 2 of Tutors; _ 
the fifth Article of the firſt Section, and the firſt and 
third Articles of the third Section of Syndicks, Di- 
rectors, and other Adminiſtrators of Com and 
4 orations; the ſixteenth and ſeventeenth Articles 
and ſecond Articles of the * 


fourth Section of Partnerſhip ; and the firſt 
Ne of Ferfans | 
who ren any U Trade. 
N | : Wis 


If a third pero tres treats for one that i 15 


abſent, without his order, but under- 
takes for his conſent; the abſent part 


who treats 
or ator! ber, 3 
undertak- 


does not enter into the Covenant, but i»; for bis. 


when he ratifies it; and if he does not 8 
ratify it, the erſon who undertook for 
his 5 ſhall be bound, either to pay 
the P to which he ſudmitted, or 
to make good the Damages which. he 
ſhall have. occaſioned, according to the 


Nature of the Covenant, the conſequen- 


ces to which he ſhall have given occa- 
ſion, and the other circumſtances. But 
after that the abſent perſon has ratified 
what was done in his name, altho' it 
prove to his prejudice, he cannot after- 
wards complain of it l. 


pomponius ſeribit, ſi negotium 3 te quamvis 


mala geſtum, probavero, negotiorum tamen geſto- 


rum te mihi non teneri. JI. 9. F. de neg. geſt. 2 
reprobare non poſſem ſemel probatum & quemad 
modum quod utiliter geſtum eſt, neceſſe eſt <4 
judicem pro rato haberi, ita omne quod ab ipſo pro- 
tum eſt. 4. I. Si quis alium daturum facturumve 
quid promiſerit, non obligabitur: veluti ſi ſponde- 
at Titium quinque aureos daturum. 
turum ſe ut Titius daret, ſpoponderit, * — 
§. 3. inſt, de inutil. ſtip. Qui alium facturum promi- 
ſit, videtur in ea eſſe cauſa ut non teneatur, niſi 
pœnam ipſe promiſerit. &. 20. end. 


VII. | 


When the Covenants are finiſhed, 7. Cove- 
whatever has been agreed upon 
in place of a Law to thoſe who made mem 
them m; and they cannot be revoked = 
but by common conſent of the parties u, 
or by the other ways which be ex⸗ 
plained i in the ſixth Section. 


m Hoc frecbitur, quod initio convenit, legem 
enim contractus dedit. J. 23. F. de reg. jur. Con- 
tractus legem ex conventione accipiunt. J. ; I. F. 6. 
F depoſiti. Quid tam congruum fidei umanæ, 

ea quæ inter eos placuerunt. . r: 
F. de pai. I. 34. ff. de reg, jur. See tho twenty- 
ſecond Article of this Section. 
_ ®Contraria-yoluntate diſſolvuntur. Fg. ult. inſt: 


quib. mod. toll. ob. L 35. F doreg. jus 
VIII. See- 


6. Of him | 


45 
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uli ſ: Seeing Covenants are to be formed 
— by the mutual conſent of thoſe who 
Se e ge pn of them ought 


$$... | 
1 Rule. to explain in the Covenant. lincerely and 
8. 05ſeuri; clearly What he promiſes and what he 
—_ pretends too. And it-is hy their com- 
5 be ier, men intention, that We are to explain 
preted by .whateyer af! be 
the rg Covenant P. 


intention | 


| the contrac- u quorum. fuit. poteſiate. legem apertids con- 


ters. ſcribere. I. 39. f. de. J. 21. f of contr. empr. 
I berum fuit verba latè concigere. J. 99. f de verb. 


- P\Semper, in ſtipulationibus, & in cæteris con- 
tractibus, id actu 4. 
reg ur. Quod Hctum ęſt. cùm in obſcuro ſit, ex 


n affectione cujuſque capit interpretationem. J. 168. 


. 1, cod. 
I 


Rule. If the common intention of the par- 
9. Interpre- ties does not appeat from the words of 
5 Uſa wo the Covenant, andifit can be interpret- 
other ways; ed by any Cuſtom or Uſage of the, place 

* where it was mage, or of the perſqns 
Who, made it, Pr: by. other ways, ; we 
muſt keep to:that-which>ſhall appear to 
be the moſt probable, under all theſe 

FEWS ET. oe” 


K. - — * 8 * 


2 Si non appareat, quid actum eſt, erit conſe- 
quens ut id ſequamur, quod in regione in qua ac- 
tum eſt frequentatur, J. 34. . de reg. jur. In ob- 

ſcuris inſpici ſolet 97 veriſimilius eſt, aut quod 
plerumque fieri ſolet. J. 114. . * 


X. 


ale. All the Clauſes of -Covenatits are in- 
lee uus terpreted one by another, in giving to 
faßt gere Sach one the ſenſe which reſults from 


y Claigſe by the tenour of the whole Deed; and 


goht ir gehen, Tir I. ect e. 5 


e gbſcyre, or doubetl.in 5, 


ſequimur quod actum eſt. J. 34. f de 


uam id quod dictum fit, ſequendum eſt. 1.6. 6. 1. 
| 1 de contr. empt. Prior atque potentior eſt quim 
vox, mens dicentis. J. 7. in F. F. de ſuppell. leg. 


XII. 


If che wonds of a Covenant have a 5* Rule. 
double meaning, we muſt take that 1. f 


Which is moſt conformable to the com- . 
» mon intention of the Contracters; and ;; ule 
hich, has the greateſt affinity to The meaning. 


9 ſubject matter of the Coycnant*.. 


e Quoties idem ſermo duas ſententias exprimit, 
ea potiſſimùm excipiatur, quæ rei gerendæ aptior 
eſt, J. 67. F. de reg. jur. Quoties in ſtipulationibus 
ambigua oratio eſt, commodiſſimum eſt id accipi, 
1 qua de apitnr, in tuto fit. J. 80. F. de 
verb. ob; ee ee eee en 


XIII. 


The obſeurities and uncertainties of &“ Rue. 
. the obligatory Clauſes, are TO. be | inter- pretation in 
,preted in fav our of him that is obliged, fn of 
and we mult always reſtrain the Obliga- him who is 
tion to the ſenſe which diminiſſies it u. ged. 
For he that obliges himſelf, is willing 
only to be. engaged for as little as he 
can, and. the other party ought to have 
taken care to have it clearly explained 
what he pretended to . But if there 

are other Rules which demand that the 

interpretation be made againſt the per- 

ſon who is r as in the caſe of the 

following Article, the Obligation is ex- 
tended according to the circumſtances. 

And in general, when the Engagement 
s ſufficiently underſtood, it ought nei- 

- ther to be extended, nor reftrained, to 


the prejudice of one party in favour of 


the other. 


Arrianus ait multum intereſſe, quæras utrum 
. Aiqu is obligetur,,.an aliquis, liber etur, ubi de obli- 


:he tenour æven from what is ſet forth in the Pre- — quæritur, propenſiores eſſe debere nos, ſi ha- 


hip who amhle to it r. 

In the ſame Een at we interpret the ſeveral 
parts Fa Law. Incivile eſt nif} tota lege per ſpecta, 
una aliqua 2 ejus props ita, judicare, vel re- 
2 J. 24. F. de legib. Plerumque ea quæ præ- 

fationibus conveniſſe concipiuntur, etiam in ſtipu- 
lationibus repetita creduntur. J. 1 34, L 1. H. de 


XI. 
4 Rule. If the words of a Covenant appear to 
11. The In be .contrary to the intention of the Con- 
_ i tracters, which is otherways evident; 
* Erne. we muſt follow this intention, rather 


n., than the words f. 


£ In conventionibus contrahentium voluntatem, 
potiùs quam verba ſpectari placuit. /. 2 19. F. de verb. 
n. V. exemplum in d. l. Potiùs id quod actum, 


mus occaſionem, ad negandum. Ubi de liberan- 
do ex diverſo, ut faciltor ſis ad liberationem. J. 47. 
F de obl. & act. In ſtipulationibus cam quaritur 
quid actum tit, verba contra ſt pulatorem interpre- 
. tanda ſunt, 1.38, f. 18. F. de verb. oblig. 
_ * Fere ſecundum promiſſorem interpretamur, 
quiz ſtipulatori liberum fuit verba late concipere. 
J. 99. F. eod. - Si ita ſtipulatus fuero, decem aut 
- quindecim dabis? Decem debentur. Item ſi ita 
poſt annum, aut biennium dabis? Poſt hiennium 
debentur, quia in ſtipulationibus id ſervatur, ut quod 
minus eſſet, quodque longius, eſſe videretur, in obli- 
gationem deductum. J. 10g. . de verb. oblig. 
Cum quid mutuum dederimus, etſi non cave- 
mus ut æquè bonum nobis redderetur, non licet de- 
bitori deteriorem rem quæ ex eodem genere fit, 
reddere, veluti vinum novum pro vetere. Nam in 
contrahendo, quod agitur pro cauto habendum eſt, 
id autem agi intelligitur, ut ejuſdem generis, & 
. eadem bonitate ſolyatur qua datum fit. J. 3. . de 


A 


reb. cred. | 


© xv. 


13. Liter- 
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14. Her- defect of Expreſſion, be an e 
prezarion i, knavery, or fault of him who ought to 


Eng 2 explain his intention, it is to be inter- 


70 have E reted againſt him, becauſe he ought to 
lined Javed piined diſtinctly what his mean- 
aug. ing: was. Thus, when a Seller makes 

ue of an equivocal expreſſion concern- 

ing the qualities of the thing which he 

ſells, his words are explained againſt 


* + 


EF» 8 
Him. 
2 * * 14 S — 
42114 1 RS, 


VVeteribus placet, pactionem obſcuram, vel am- 
biguam venditori, & qui locavit nocere, in quorum 
futt poteſtate, legem apertiùs conſcribere. J. 39. F. 
de pat, Obſcuritatem pacti nocere potiùs debere 
venditori, qui id dixerit, quam emptori: quia po- 
tuit re integra apertius dicere. I. 2 1. F. de contr.empr. 
Cùm in lege venditionis ita fit ſcriptum, flumina, 
ſtillicidia, uti nunc ſunt, ut ita ſint: nec additur, 
que flumina, vel ſtillicidia; primùm ſpectari opor- 
tet, quid acti ſit; ſi non id appareat, tunc id acci- 
pitur, quod venditori nocet, ambigua enim oratio 
eſt. I. 33. F. de comr. empt. l. 172. F. de reg. jur. 
V. I. 69. F. 5. F de evidt. Servitutes, ſi quæ - 
tur, 4 N15 Etenim juris auctores reſponde- 
runt: fi certus venditor quibuſdam perſonis, certas 
ſervitutes debere, non admonuiſſet emptorem, ex- 
empto eum teneri debere. J. 39. . de act. empt. & vend. 
See the tenth Article of the third Section of Hiring 
and letting to Hire; and the fourteenth Article of 
tte eleventh Section of the Contract of Sale. 


XV. | 


8* Rule, If one is obliged indeterminately to 

15. TheaF one, or other of two things, he is at 

dee, 0 to give that which he pleaſes, if 
Co 


Obligation li . ** 
i in the the Covenant contains nothing to the 


| choice of contrary . 


him who is | „ 
* Cum illa, aut illa res promittitur, rei electio eſt 
utram præſtet. l. 10. in fine. F. de jur. dot, Si ita res 
diſtrahatur, illa aut illa res: utram eliget venditor, 
hæc erit empta. J. 25. ff. de contr. empt. v. I. 2 1. in 


a fine. F. de att. empt. 
XVI. 


9 Rule. In the Covenants, where one is obli- 
16. Obliga- 


tions 0 | a 4. 
bange whoſe to more or lets, according to the diffe- 


goodueſs rence of their qualities, ſuch as Proviſi- 

and value ons b, ſome kinds of Works e, or other 

pay ab. __ things, the Obligation is not extended 

1. to that which is beſt, and of the 

greateſt price, but is moderated to 

that which is called good and mer- 

chantable d. And the Debtor, for ex- 

ample, Who owes Wheat, diſcharges 

bimſelf of his Obligation, if he gives 

Wheat that is good and vendible; be- 

cafe it is preſumed that the Contracters 

did not think of any other but that 

which is of cgpmon uſe. But if the 
| __ { I 
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ged for things, whoſe value may reach 


: 1 + TE Yi A. - 
F” 2 | . 
- * | 


Covenant regulates that which is due; 
or if the intention of the Contracters 


„ pes by the circumſtances) we muſt 
7*Rule. If the obſcurity, gb gory; or * 7 | . 
, of the 


„ Troum off yd 
ige fi quis fundum, fine proprid appellatione, 
vel bominem 'genieraliter, fine propris nomine, zut 
vinum, frumentumve, ſine qualitate, dari ſibi ſtipus2 
latur, incertum deducit in obligationem, J . G. 1. 
die verb. gl. Uſque adeo ut ii quis ita ſtipulatus fit, 


+ 


trititi Africi boni modios centum, vini Campani boni 
amphoras centum; incertum videatur ſtipulari, quia _ 
bono melius inveniri poteſt. Quo fit ut boni ap- 
pe non fit certz rei ſignificativa: cùm id quod _ 
bono melius fit; ipſum quoque bonum ſit. 1. I. 8 
fidejuſſorem $i ſine adjectione bonitatis tritici, pro 
altero triticum ſpopondit, quodlibet triticum dando 
reum liberare poſle exiſtimo. J. 52. f. mand. This 
we are to underſtand fo (ns that it be good and mer- 
chantable. 77 ge any, ah $26 ; 
- © Operarum ſtipulatio,  fimilis eſt lis ſtipulationi- 
bus in quibus genera comprehenduntur. Il 54. 5. 1. 
F. de verb. oblig. * 
Si quis artificem promiſerit, vel dixerit, non 
utique perfectum eum præſtare debet, ſed ad ali- 
uem modum peritum: ut neque conſummatæ 
cientiæ accipias, neque rurſum indoctum in arti- 
ficium. Sufficiet igitur talem eſſe, quales vulgd ar- 
tifices- dicuntur. J. 19. F. 4. F de ed. ed. Hæc 
omnia ex bono & æquo modice deſiderentur. I. 18. 
eod, Qui ſimpliciter cocum eſſe dixerit, ſatisfacere 
videtur, etiamſi mediocrem cocum præſtet. 4. I. 18. 
n ien. Rp 
At cùm optimum quiſque ſtipulatur, id ſtipu- 
lari intelligitur, cujus bonitas principalem gradum 
bonitatis habet. d. l. 75. H. 2. . de verb, obl. V. l. 52. 
If in a Covenant the Parties omit to 10 Rule. 
regulate the Price of a thing ij it is to 7 · #7 _ 
be eſtimated neither at the higheſt nor * 24 f 
loweſt Price, but at the common rates, regulated. 


without any regard to the particular cir- 
cumitances of the affection which either 

the one or other of the Contracters 
might have had for the thing that is to 
be eſtimated, or of their want of it h. 
But we ought only to conſider what it 
is worth in reality; what it would be 
worth in its common uſe to any perſon 

| whatſoever ; and what it might be rea- 
ſonably ſold for, 


Juſto pretio tunc æſtimandum. J. 16. F. alt. ff de 
Peu. | 
8 Ex præſenti æſtimatione ( juſta pretia) conſti- 
tui. J. 3. §. 5. F. de jur. fie. ſecundum rei verita- 

tem æſtimanda erunt. Hoc eſt ſecundum præſens 

pretium. J. 62. F. 1. F ad leg. fale. Rei verum 

pretium. I. 50. F. de furt. N 

" Pretia rerum non ex affectu, nec utilitate ſin- 

E ſed communiter funguntur. J. 63. . ad 

g. falc. I. 33. F. ad leg. Aquil. | 
ful Secundum rei veritatem. d. I. 62. F. 1. ad leg. 

alc. 5 
Non affectiones æſtimandas eſſe puto, veluti ſi 

filium tuum naturalem quis occiderit, quem tu 

magno emptum velles: ſed quanti omnibus valeret. 
d. l. 33. F. ad leg. Ag. Quanti emptorem poteſt in- 
venire. J. 52. §. 39. . de furt. | 


XVIII. The 
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XIII. 


11 Rule. The Eſtimation of things which have 
18. Of he not been delivered at the time and place 
2 pointed, as of Wine, Corn, and o- 
— er things of the like nature, is made 
according to the value they had at the 
time, and in the place where they ought 
to have been delivered n. 


n Si merx aliqua, quæ certo die dari debebat, 
r. ſit, veluti yinum, oleum, frumentum: tanti 
item æſtimandam Caſſius ait, quanti fuiſſet eo die, 
quo dari debuit. I. 4. . de cond. tritic. l. 22. . de reb. 
ered, Idemque juris in loco eſſe: ut æſtimatio ſu- 
matur, ejus loci quo dari debuit. dd. I. | 


XIX. 


12* Rule. The Expreſſions which can have no 
19.Expreſ-ſenſe any manner of way, are rejected, 


fins which ag if they had not been written n. 


have no 


We a The ſame as in Teftaments. —_ in teſtamento 
ita ſunt ſeripta, ut intelligi non poſſint, perinde ſunt, 
ac ſi ſeripta non eſſent. J. 7 3. f. 3. f+ 4e reg. jur. 


XX. 


13 Rule. The faults in the writing, which may 
20. Faults be repaired by the Senſe clearly under- 
inthe writ- ſtood do not hinder the effect which 


the Covenant ought to have®. 


o Si librarius in tranſcribendis ſtipulationis verbis 
erraſſet, nihil nocere. J. 92. F. de reg. jur. 


XXI. 


14% Rule. All the Clauſes of Covenants have 


21. Cove their ſenſe limited to the matter of 


1 „ Which they treat; and ought not to be 


| the matters Extended to things which were never 
f which thought ofP. Thus, a general Acquit- 


they treat. tance which has relation to a ſtated 
Account of Charge and Diſcharge, does 
not annul Obligations which are not ac- 
counted for 4. Thus, a tranſaction is li- 
mited to the differences concerning 
which the parties treated; and does not 
extend to others which were not under 
treaty. For we ought not to preſume 
either that a perſon engages himſelf, or 
diſcharges another of his Engagement, 
unleſs his will is clearly explained, and 


rightly underſtood r. 


P Ante omnia enim animadvertendum eſt, ne 
conventio in alia re facta, aut cum alia perſona, in 
alia re, aliave perſona noceat. J. 27. f. 4. . de pad. 
Iniquum eſt perimi pacto id de quo cogitatum non 
docetur. I. g. in fine ff. de tranſ. 

1 Si tantum ratio accepti atque expenſi eſſet com- 

tata, cæteras obligationes manere in ſua cauſa, 


47. in f. ff. de pact. 

Tranſactio quæcumque fit, de his tantum de 
quibus inter convenientes placuit, interpolita credi- 
tur. J. 9. F. 1. F. de tranſ. 


Vo IL. I. 


Of:Coviin ANTS in Ge 


neral. Tit. 1. Sect. 3. 41 


Oam Aquiliana ſtipulatio interponitur, quæ ex 
conſenſu redditur, lites de quibus non eſt cogita- 
tum, in ſuo ſtatu retinentur. © Liberalitatem enim 
captioſam, interpretatio prudentium fregit. J. 5. F. 
de tranſ. l. 3. C. end. de quo cogitatum non docetur, 
d. I. 9. in f. de tranſ. 5 


XXII. 


If it happens that a Covenarit is made 155 . 
| 2 . | 8 1425, 
only in obedience to an Order of Court; e of 


{ome abatement in order to receive what Covenants; 


as if a Judge orders a Plaintiff to make 


he demands, or that ſecurity be given 
for certain things; in theſe and the like 
Caſes, if the Act or Deed which con- 
tains the Engagement thar is enjoined 
by a Sentence, or Decrec, happens to 


have any ambiguity or obſcurity in it, 


it ought to be interpreted by the inten- 
tion of the Sentence, or Decree, in exe- 
cution of which it is madef, 


In Prætoriis ſtipulationibus fi ambiguus ſermo 
acciderit, Prætoris erit interpretatio, ejus enim mens 
æſtimanda eſt. I. 9. F. de ſtip. præt. In conventio- 
nalibus ſtipulationibus contractui formam contra- 
hentes dant. Enim verò prætoriæ ſtipulationes le- 
my accipiunt de mente Prætoris qui eas propoſuit. 
52. F. de verb. obl. | | 


„ K 8 1 no 


r 


Of Engagements which follow na- 
turally from Covenants, alths they 
be not particularly mentioned there- 
mM. 


The CONTENTS. 


1. Three ſorts of Engagements in Cove- 
nants. 4 

2. Reciprocal performance of Covenants. 

3. Exception to the foregoing Rule. 

4. Penalties of the non-performance of 
Covenants. | 

5. An Obligation without a Term. 

6 

18 

8 


. The place of Payment, or other per- 
formance of Covenants. | 

. The Delay laſts till the laſt moment of 
the Term is expired. 

. Of the care which one ought to have 
of that which belongs to another, 
when the charge of it is committed 
to him by ſome Covenant. 

9. No body is accountable for accidents. 
10. He who reaps the profit, ought to bear 
the loſs. | | 
11 1 Eſtimation referred to ſome per- 
on. 
12. A perfect integrity is required in all 
| kinds of Covenants, 
13. Honeſty required as to third perſons. 
14. In what ſenſe we ought to underſtand 
that it is lawful for one party to 
cheat the other. 
8 if. Delays 
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15. Delays. are arbitrary: for the perform 


ance of Covenants,” according to 
2 "the condition of tbing. 
n n iir n 
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Ovenants oblige. not only to what 
8 is. expreſs'd in them, but likewiſe 


gagements to every thing which the nature of the 


in Cove- Covenant demands; and to all the con- 


u, ſequences: which Equity, Law, and 


Cuſtom give to the Obligation which 
the parties have contracted ®. So that 
we may Fate three ſorts of En- 

gagements in Covenants. Thoſe which 

are expreſsly mentioned; Thoſe which 
are natural conſequences of the Cove- 
nants; And thoſe which are regulated 
by ſome Law, or ſome Cuſtom. Thus, 
it is by natural Equity, that a Partner is 
obliged to take care of the common 
Affair, which is in his hands; That he 
who borrows a thing to uſe it, ought 
to preſerve it carefully; That the Seller 
ought to warrant that which he has 
fold ; altho' the Covenants make no ex- 
preſs mention of theſe things®. Thus, 
it is in virtue of a Law, that whoever 


zurchaſes an Eſtate for leſs than half the 


juſt value, is 1 either to reſtore 
it, or to make up t 

the Leaſe of a Houſe, ſome Cuſtoms 
continue the Leaſe beyond the term for 
a certain time, unleſs the Contracters 
have derogated from it. And all theſe 
conſequences of Covenants, are as it 
were tacit Pacts, which are underſtood, 
and which make a part of the Covenant. 
For the Contracters conſent to every 
thing that is eſſential to their Engage- 
ments e. | 


Alter alteri obligatur, de eo quod alterum alte- 
ri, ex bono & æquo præſtare oportet. I. 2. F. wlr. 
F. de obl. & af. Ea quæ ſunt moris, & conſue- 
tudinis, in bonæ fidei judicis debent venire. J. 31. 
$. 20. F. de ed. ed. J 17. §. 1. F. de aqua & 

. pl. | 
25 Quod fi nihil convenit, tunc ea præſtabuntur 
quæ naturaliter inſunt hujus judicii poteſtate, & 
imprimis ipſam rem præſtare venditorem oportet. 
J. 11. §. 1. F. de act. empt. 

Quaſi id tacitè conveniret. J. 4. F. in qu ib. cauſ. 

| pig: vel hyp. t. c. ea quæ tacite inſunt ſtipulationi- 
us. J. 2. §. 3. F. de eo quod cert. loc. Plerumque 

id accidit, ut extra id quod ageretur tacita obliga- 
tio naſcatur. J. 13. in F. F. commod. in contrahendo, 
quod agitur, pro cauto habendum eſt. J. 3. F. de 
reb. cred. quædam in ſermone tacite excipiuntur. 


l. 9. Fe de ſervit. 
1 


2. Recipro- In all Covenants, the Engagement of 
cal perfor-one of the parties being the INS 
— of of the Engagement of the other, the 

ones firſt effect of the Coyenant is, that eve- 


: « - 2 
EVIL LAW; Oc. BO OR 1 
IVIL LAW. Sc. BO OE I. 

: 1 - : \ _ 2 wb „ + * 5 C. 1 "i F 4 Pp * * F [ - = ol 


: ry one of the Contracters may oblige 
t 


e Price. Thus, in 


e other to execute his Engagement, 


by B what he is bound to do 
on ; J as 


is own part, according as one or 
other of the parties is obliged by thjge 
Covenant. Whether it be that the ar- 
ticles of the Covenant are to be perform- 


ed on both ſides at one and the fame 


time; as if it is agreed on ina Sale, that 
the Price ſhall be paid at the time of the 
delivery of the Goods; or whether it 
be that 2 is to be made firſt 
by one of the parties, as if the Seller is 
obliged to deliver the Goods, and has 
given ſome reſpite of time for payment 
of the Price, or by the other, as if the 
Buyer be to pay the Money down, be- 
fore the Goods are delivered 4. 


Contractum, ultrò citr6que obligationem, 
quod Græci -v1aazyp vocant. J. 19. F. de verb. 
an. Alter alteri obligatur, de eo quod alterum al- 
teri, ex bono & æquo præſtare oportet. I. 2. F. ult. 


F. de obl. & adt. Quod ab initio ſponte ſcriptum, 


aut in pollicitationem deductum eſt, hoc ab invitis 
poſtea compleatur. J. lt. C. ad vell. Id quod con- 
venit ſervabitur. J. 1. C. qu. dec. non. eſt op. Sicut 
ab initio libera poteſtas unicuique eſt habendi vel non 
habendi contractus, ita renunciare ſemel conſtitutæ 
obligationi, adverſario non conſentiente, nemo po- 
teſt. J. 5. C. de dbl. & act. 


III. 


If when a Covenant is not at all exe- 3. Excepti- 
cuted, or when it is done only by one 4% % 
of the parties, there happens a change, 
which ought to ſuſpend its Execution, 
or the pertormance of what remains to 
be executed, it is underſtood by the ta- 
cit will of the Contracters, that the ex- 
ecution ought to be ſuſpended until the 
obſtacle is removed. Thus the Buyer, 
who, after the Sale, diſcovers that there 
is danger of an Eviction, before he has 
paid the Price, will not be bound to 
pay the Price, till he is ſufficiently ſe- 
cured againſt the Eviction. 


* 


* Ante pretium ſolutum, dominii quzſtione mo- 
ta, pretium emptor ſolvere non cogetur, niſi fide- 
juſſores idonei, à venditore ejus evictionis, offeran- 
tur. J. 18. §. 1. F. de per. & com. r. v. V. I. 17. 
§. 2. F. de doli mal. exc. See the 114 Article of 
the 30 Section of the Contract of Sale. 


IV. 


In all Covenants, it is the ſccond ef- 4. Penalties 
fect of the Engagements, that he who#f % mn 
fails in the performance of what he .- ; wang 
bound to, or delays to do it, whether it . 

be for want of ability, or want of will, 

ſhall be bound to make good the dama- 

ges of the other party, according to the 


nature of the Covenant, the quality of 


the Non-performance, or Delay, and 


the 
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che circumſtances of the caſe c. And if 
there is | rs to diſſolve the Coye- 
nant, it ſhall be diſſolved with a reſer- 
vation of the Penalties which ought to 
follow from it againſt him who ſhall 
have fail'd to perform his part of the 
o 
f Ut damneris mihi quanti intereſt mea, illud de 

quo convenit accipere. J. 5. H. 1. F. de praſc. verb. 
Quanti ea res erit. I. 29. F. 2. f. de ad. ed. See 
concerning damages, 17 and 18 Articles of 

' "the 20 Section of the Contract of Sale. 

t Vel ſi meum recipere velim, repetatur quod 
datum eſt, quaſi ob rem datum, re non ſecuta. J. 5. 
$. 1. F. de praſc. verb. Omnia in integrum reſti- 
tuuntur. J. 60. F. de ed. ed. Non impleta promiſſi 

' fide, dominii tui jus in ſuam cauſam reverti con- 
venit. J. 6. C. de fat. im. empt. & vend. comp. 
Quoniam contractus fidem fregit, ex empto actione 
conventus, quanti tua intereſt præſtare cogetur. 1.6. 

. de her. vel act. V. cauſa omnis reſtituenda. J. 3 1. 
— nnr enn 


5 
5.4 08> If it has been omitted in a Covenant 
gationwith- to expreſs. the term of payment, or de- 
our a term. liyery of any other thing promis'd, it is 
a conſequence of the Covenant, that 


the perſon who is obliged; if no time is 
allowed him for performing what he 
ought to do, or to give, he is bound to 
do it, or to give it immediately, and 
without delay. Unleſs it happens that 
the performance of the Covenant im- 
plies the neceſſity of a delay, as if the 
performance is to be made in another 
place, than that where the parties en- 
tred into Covenant h. HEATER 
m omnibus obligationibus in quibus dies non 
ponitur, præſenti die debetur. I. 14. F. de reg. jur. 
Quoties in obligationibus dies non ponitur, præ- 
ſenti die pecunia debetur : niſi fi locus adjectus ſpa- 
tium temporis inducat, quo illò poſſit perveniri. 
J. 41. F. 1. F. de verb. obl. F. 2. inſt. cod. Diei ad- 
jectionem pro reo eſſe, non pro ſtipulatore. 4. . 41. 


F. 1. mf. 
VI. 


6. The If in a Covenant which obliges one 
Paceof pay-to deliver any Moveable Thing, it has 
22 5 been omitted to expreſs the place where 
formance the delivery ought to be made; the thing 
Covenants, ſhall be delivered in the place where it 
ſnall happen to be at the time; unleſs 
it is that by the knavery of the perſon 

who ought to deliver it, it has been re- 

moved from the place where it ought 

to be; or that it appears to have been 


the intention of the Contracters, that 


the thing ſhould be delivered in another 


place i. 


i Depoſitum eo loco reſtitui debet, in quo ſine 


dolo malo ejus eſt, apud quem depoſitum eſt. /. 12. 
Vor. I. 


Ne eo quidem ipſo die, in 


Of CovxxAN TS in General. Tit. I. Sect. 3. 43 
6. 1. Apo. Eadem dicenda fant communiter & in 
omnibus bonæ fidei judiciis. d. . Ibi dari. deber 

ubi eſt, (quod legatur) 4. 38. F. de _ V. Il. 10. 


11. 12. F. de rei vmd. Is qui certo loco dare pro- 
mittit, nullo alio loco, quàm in quo promiſit, ſol- 
vere "ng ſtipulatore poteſt. J. 9. F. de eo quod 
cert. „ N 


* 


le Who has a term for paying, de- . The De- 


livering,” or doing any_rhing, is not f e, 
delay, nor can he be ſued, till the laft „ f te 
moment of the term is expired. For it tem is ex- 


cannot. be ſaid, that he has not ſatisfied pred. 


his Obligation, till the delay is fully ex- 
pired. Thus, he who is bound to make 
payment within a Year, a Month, or a 


Day, has for his Delay all the moments 
of the Year, the Month; arid the 
© 3) ad: petal: woatkatorhrn 

quem, ſtipulatio facta 
eſt, quia totus is dies arbitrio ſolventis tribui debet. 
Neque enim certum eſt eo die in quem promiſſum 


o 


eſt, datum non eſſe, priuſquam is præterierit. F. 2. 
inſt. de verb. obi. Quod quis aliquo anno dare pro- 
mittit, aut dare damnatur, ei poteſtas eſt quolibet 
. ejus anni die dandi. J. 50. F. de obl. & ad, I. 42. 
g ; F. de verb. ol. ary 

fince the term is added only in favourof ß 


ta fi + 


* 7 1 , 
2 * 
, 


F * $ 
f o 
| ITT : | 


It is a natural conſequence of many 8. of #e 
| Covenants, 2.8 - 
charge either of a Thi g, or of an Rf. ought to 


that thoſe who have the e which 


tale of that 


fair belonging to another perſon, or which be- 
which belongs to them in common, are longs to an- 
bound to take care of it; and they are oe, when 


-anſwerable for their Knavery, their“ e 
» If 1s com- 


Faults, their Negligences, but in a dif- „ie 20 
ferent manner n, according to the diffe- im by ſee 
rent cauſes for which the thing is com- Ceverarr. 
mitted to their charge, whether it be - 
for their own intereſt alone, as he who 
borrows a thing of another to make ule 

of if"; or for the bare intereſt of the 
Owner, as the Depoſitary ©; or for their 


common Intereſt, as in the caſe of a 


Partner P. And they are obliged to more 
or leſs care and diligence, according to 
the Rules which ſhall be explained in 
each kind of Covenant. But if it be ad- 
juſted in the Covenant, what care he 
ought to take who is entruſted with - 


the Affair, or Thing, of another perſon, 


or which is in common to them both, 
it is neceſſary to keep to that 4. _ 


n Contractus quidam, dolum malum dutntaxat 
recipiunt : 2 & dolum & culpam. J. 23. F. 
de reg. jur. I. 5. F. 2. ff. commod. 

* Commodatum plerumque ſolam utilitatem con- 
tinet, ejus cui commodatur. 4. l. 5. F. 2. 

Nulla utilitas ejus verſatur, apud quem depo- 
nitur. d. F. 2. 

P Sed ubi utriuſque utilitas vertitur, ut in em 
ſocietate. 4. $. 2. ; | 

G 2 5 * Sed 
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9. No body | No body | is 


Fi 4 Sel her ite adamant; 
vel plus, vel minus in contractibus. Mam 
hoc ſervabitur ant mn en ee, 4 1 Feet 
e l ß 'L $2 77 
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ee venant, to Ben 125 the loſſes and da- 


EL 


10. He Fs 45 it pM happens — Covenams 3 


Chance, he upon 11 0 Who is th 
F as 


agreed ont, or the 


es occaſioned 


other EVE 1t5-0 


he loſs of the th 
9 5 1 1 55 is damaged 7: 


by accident, ſuc! 
Tine bel an undation, 4 4 1 2 


rent, A 


ary en 
the loſs or da 


ne fault, for whic 


gtracters is acœœuntable; 
Tit 2 ting che ought to Tine n 


delivered, happens to periſh, wh File he 
Who ought - to deliver it, IO * b 


. Nr > 
it l. 28 BEES 00 9¹1 734 FE? FOV3 £73377 


bach, imy 1 A 
1.23. F. Al. e 
auferuntur, 


ir 8% 1 11 5 9 0 Fi 1 


* Rapture, tumatüt incendia, 8 id um oda. 
. Ea quidem quæ vi hee 
imento earum quibus res commo- 
dantur, imputari non ſolent Sed eum is qui à te 
commodari ſibi bovem poſtulabat, hoſtilis incurſi- 
onis contemplatione, ericulum amiſſionis, ac for- 
tunam futuri damni in ſe ſuſcepiſſe proponatur: 
Præſes Provinciæ, ſi probaveris eum indemnitatem 


tibi promiſiſſej placitum conventionis implere eum 


compelleti I. 1. C. de cmmod. V. I. 39. F mand. 


Sees the fixth Article of the ſecond Section of the 
| 50 of a be reſtored in 9 „ 


Quod te mihi dare oporteat, 


quim pe te factum erit, quo minus 2 pores pert 
re 


id detrimentum ont J. 5: . de reb. 


por tw. 11. . , . . 11. i 
of. L 1. I 4: 1 0 l 
Ji 3015 © x 


reaps the axe agreed on, that the ſame things 


70 


projit,ought the fame affair; is an occaſion of _ 
ding to the variety of ac- 


or Loſs, accor 


 cidents; it is always underſtood, that he 


make the thi 


who reaps the profit, ought to bear the 


| loks* : unleſs it be that the loſs ought to 


be imputed to the fault of the other par- 
ty. Thus, as the Buyer, after the Sale, 
has the adyantage of the changes which 


better; he ſuffers: like- 


wile the loſs of thoſe that make it worſe u. 


Unleſs the loſs may be imputed to the 
Buyer; as if the thing periſhes, or is 
diminiſhed, whilſt he 1 is in e to deli- 


ver it *. 


* Secundum naturam eſt, commoda 8 rei 


eum ſequi, quem ſequentur incommoda. J. 10. f. 


4e reg. ju. commodum ejus eſſe debet, cujus pe- 
riculum eſt. 9. 3. inſt. de empt. & vend. Si quem 
quæſtum fecit is qui experiendum quid accepit: 


- veluti fi jumenta fuerint, eaque locata ſint, id ip- 


„ 


_ præſtabit ei qui OY * Neque 


in an EET 


| perſona fit comprehen(; 
e 76. & ig. e 


A W; S. |: Boon. 


js bet us, 


rea ee ee Leet dnss 
& . I quod! bel venditz! contingit, ad 
1 nt a — 4 7 U. 
_ 189 405 
t eie inus eee r 
. — crit... 14. Warn n 
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in and Loſs which Partners ought to 
have, and others of the like nature; if 
the Contracters refer the matter to che 


I Arbitaxtion of a third perſon, whether 


ey name him, or not; or Kyen to t 
Arbitration of one of the parties; it is 
the ſame thing, as if they had referred 
it to the Arbitration of perſons of pro- 


bity, and {kill in the matter. And 
whatever ſhall be awarded contrary %% 4 
this ue "will nov dee ee 
cauſe the intention of th 


who make 


ſuch References to other perſons, im- 


plies the condition, thar what ſhall he 
regulated in the matter ſhall. be reaſon- 
able; and their deſign is not to oblige 
chemſelves to What 


be arbitrated 
beyond the bounds ef Reaſon and E- 
quity y: but if the perſon named either 


could not, or would not make the Eſti- 
mation, or died before he could make 
it ; the Covenant in xhat caſe woutd 


be null. For it contained the condition, 
that the Eſtimation. Wen he 2 y 


that perſon a. 


7 Ad boni 25 * d aber eh: no- 
„cus ou 


Si in lege locati onis camprehenſum fit, at ali 


tratu domini, opus approbetur: perinde habetur, 


ac ſi viri boni arbitrium comprehenſum fuiſſet. 
Idemque ſervatur, ſi alterius cujuſlibet arbitrium 
comprehenſum ſit. Nam fides bona exigit, ut ar- 
bitrium tale præſtetur, quale viro bono convenit, 


J. 24. loc. 


Ea mens eſt perſonam arbitrio ae ut 
quia ſperent eum recte arbitraturum id faciant, non 
4 vel immodice obligari velint. 1. 30. . de off. = 


It is neceſſary here to abſerue the difference between 
this fort of Ax e and Arbitratars named in 4 
Compromiſe, and what ſhall be ſaid of them in the N- 
tle of Compromiſes. See l. 76. ff. pro ſocio. 

Si coita fit ſocietas ex his partibus, quas Titi- 
us arbitratus fuerit: ſi Titius antequam atbitrare- 
tur deceſſerit, nihil agitur. Nam id: ipſum actum 
eſt, ne aliter ſocietas fit, quam, ut Titius arbitratus 
ſit, J. 75. F. pro ſocio. Sin autem vel ipſe Titius 
noluerit, vel non potuerit pretium venditionis 
nire, tunc pro nihilo eſſe venditionem. l. alt. C. 4 
contr, empt. 


- — 


l The 


In 10 che e 1 lieb b en Eis 11. The E- 
tion is to be made, as of the Price in a ftimationre- 
Sale, of the value of 4 Ren 


t, of the 
. of 4 Watk, ok dhe ſhares ofen 2 


Of GoyexanTs in General. | Tit. I. Sect. 2. 45 
RY” AP XX arte hong N \ | T — 1 — c l. un, C. ut act. & ab har. G9 cor. her. v. J. 11 I, | 
I 12: 4. There is no ſort of Covenant, in whith © NL. | 
I felt inegri- it is not unde that the art | WP iS 8 
1 ed in al d to deal honeſtly and fairly by Covenants, is not confined to what con- %%% 45 


kind:of C- the other, and to do whatever 2 
* A or mew e 8 they are bound likewiſe to deal honeſtly 
e eee eat fo * with reſpect to all thoſe, who may have 
r conſequences of it b. intereſt in What is tranſacted between 
And eltho in ſome Copenants this ho- them. Thus, for Example, if a Depo- 
neſt and fair dealing has a larger and in AUP 6 5 Fong oy f On 3 
e e ane Ihe made the Depolite has itoie the thing 
* | 23 1001 n EOS whe depoſited, Honeſty obliges him to re- 1 
1 5 TED 1 tvery thing that the fame fule to give it back to the Thief who 
'F | way require, according to the nature of intruſted it with him, and to reſtore it 


mn 
- +3 498 
: wp 


cerns the Contracters themſelves z bur © "papa : 


the Covenant, and the conſequences that 


it may havee. Thus, in a Sale, this 


Integrity forms a greater number of Eu- 


gagements, than in the Loan of One 
For the Seller is obliged to deliver the 


thing ſold a; To keep it till the time of 
delivery e; To warrant it ?; To take it 
back again, if it has ſuch faults as that 


the Sale ought to be made void s. And 
the Buyer has likewiſe his Engagements; 
which ſhall be explained in their place. 
But in the Loan of Money, the Bor- 
rower is bound only to reſtore the ſame 


Sum, with the Intereſt, if he does 
not pay it at the term after demand. 


gBonam fidem in contractibus conſiderari æquum 
eſt. J. 4. C. de obl. & af, 5 
Bona fides quæ in contractibus exigitur, zquita- 


to the perſon who appears to be the 
true Owner l. 


Incurrit hic & alia inſpectio, bonam fidem in- 
ter eos tantùm quos contractum eſt, nullo extrinſe- 
cus aſſumpto, æſtimare debemus: an reſpectu etiam 
aliarum perſonarum, ad quas, id quod geritur, per- 
tinet? exempli loco, latro ſpolia quæ mihi abſtulit, 

ſuit apud Sejum inſcium de malitia deponentis. 

trum latroni, an mihi reſtituere Sejus debeat? Si 
8 ſe dantem, accipientemque intuemur: hxc eſt 
na fides, ut commiſſam rem recipiat is qui de- 
dit. Si totius rei æquitatem, quæ ex omnibus per- 
ſonis quæ negotio iſto continguntur, impletur, mi- 
hi reddenda ſunt, quæ facto ſceleſtiſſimo adempta 
ſunt. Et probo hanc eſſe juſtitiam, que ſuum 
cuique ita tribuit, ut non diſtrahatur ab ullius per- 
ſonæ juſtiore repetitione. J. 3 1. F. 1. F. depos. 
See the end of the third Section f a Depoſitum. 


XIV. 


tem ſummam defiderat. 4 31. F. depos. Ihe ways by which ever one ma- 14. in what 
Alter alteri obligatur, de eo quod alterum alteri nages his own intereſt, at the time he u, we 
. dee Præſtare oportet. I. 2. f. wt. F. contracts with another, and the reſiſtance — 
© Fa præſtabuntur quæ naturaliter inſunt. J. 11. of one Party te the pretenſions of the that it is 
. 1. F. de act. empt. & vend. other, within the bounds of that which lawful jor 
4 Imprimis ipſam rem præſtare venditorem o- js uncertain and arbitrary, and which 9 party to 


portet. d. I. 11. f. 1. | ATE cheat the o- 
e e 1 36. muſt be regulated, have nothing in mew.” 


F. de at. empt. & vend. | 
* Evitionem præſtabimus. J. 39. F. 2. F. de 


8 Redhibitionem quoque contineri empti judicio. 


L 


es F. 3. F. de af. empt. ( vend. 


* Mutuum damus, recepturi idem genus. I. 2. F. 
de reb. cred. l. 1. F. 2. F. de bl. & act. f 
In his judiciis, que non ſunt arbitraria, nec 


| benz fidei, poſt litem conteſtatam actori cauſa præ- 


ſtanda eſt. J. 3. f. 1. F. de uſur. . ys 
This difference between à greater and leſſer extent of 
Integrity, according to the differences o, Covenants, is 
the foundation 22 diſtinction that is made in the 
R een Contracis which are there called 
Contratts bonæ fidei, and thuſe which are ſaid to be 
ſkricti juris; the meaning of which is, that ſome Con- 
tracts are ſo to be interpreted by the Rules of Honeſty 
and Conſcience, that they are ſuppoſed to include many 
rhings, altho they be not expreſly mentioned in the Con- 
tract; and that in other Contracts they ſtick cloſe to 
the very Letter of the Contract. But by the Law of 
Nature, and by our Cuſtoms, every Contract is bonæ 
fidei ; becauſe Honeſtly and Integrity hath and cug lit to 
have in all Contracis the full extent that Equity can 
demand. Ne propter nimiam ſubtilitatem ver 
rum, latitudo voluntatis contrahentium impediatur. 


contrary to Honeſty. And whereas it 
is faid, that it is lawful, for Example, 
in Sales, for one to over-reach the other, 
this ought to be underſtood of the ad- 
vantage which the one party takes of 
the other, in that extent which is un- 
certain and arbitrary; ſuch as in the 
greatneſs or lownelſs of the Price m; but 
this liberty ought not to be extended to 
any fraud. | 


n In pretio emptionis & venditionis naturaliter 

licet contrahentibus ſe circumvenire. J. 16. f. 4. F. 
de min. . 
Dolus qualitate facti, non quantitate pretii æſti- 
matur. J. 10. C. de reſc. vend. Quemadmodum in 
emendo & vendendo naturaliter conceſſum eſt quod 
pluris ſit, minoris emere: quod minoris ſit pluris 
vendere, & ita invicem ſe circumſcribere; ita in 
locationibus quoque & conductionibus juris eſt. 
I. 22. F. wit, F. locat. v. l. 8. C. de reſc. vend. 
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| XV. | 
15. Delays In all Covenants iti which one of the 


arearbiera- Contracters is obliged to do or giye a a 
le thing, or to accompliſh in any other 


reed on; and 


manner that which is 


b-- ac- eſpecially in thoſe, in which the Non- 


cording to performance is to be attended with a 
the conditi- diſſolution of the Contract, or with ſome 


the PublickIntereſt, that the Covenants 
be not immediately diſſolved, nor the 
Penalties incurred for every fort of Non- 
performance indifferently. Thus, for 
Baule, if the Buyer does not pay the 
Price at the time appointed, - the Sale 
mall not be inſtantly annulled, even al- 
tho' it had been ſo agreed on; but a cer- 
tain time is allowed to the Buyer to pa 
the Price before the Sale be made Ars | 
And in the other caſes of backwardnels, 
whether of payment, or delivery of any 
thing, the Judge ought in prudence to 
grant ſuch delays as may be reaſonable, 
according to the circumſtances n. 


* Modicum ſpatium datum videri. Hoc idem 
dicendum, & cùm quid ea lege venierit, ut niſi ad 
17. An Exception. ; 


diem pretium ſolutum fuerit, inempta res fiat. J. 23. 
in f. F. de obl. & att, 


Dilationem negari non placuit. Cujus rei æſti- 


matio arbitrio judicantis —— J. 45. $. 10. 

« de jur. fiſe. quod omne ad judicis cognitionem 
Mr —— eſt J. 135. §. 2. FJ. de verb. obl. Ni- 
hil ex obligatione, paucorum dierum mora minuet 
(fi omnia in integro ſunt.) / 24. F. 4. F. lacat. 
See the fifteenth, ſixteenth, and eighteenth Articles 
of the following Section ; and the tenth Article of 
the ſecond Section of Partnerſhip. | 


„ 
Of the ſeveral ſorts of Patts which 
may be added to Covenants ; and 
particularly of Conditions. 


that may be added to all manner 
of Covenants, ſome are of common uſe 
to all the kinds of Covenants, ſuch as 
Conditions, Clauſes of Nullity, and 
others; And there are ſome which are 
peculiar to ſome kinds of Covenants, 
ſuch as the Power of Redemption to 
the Contract of Sale. We ſhall only 
ſet down here ſuch as are common to 
all ſorts of Covenants ; and what is pe- 
culiar to ſome Covenants, ſhall be in- 
ſerted in their proper places. 


The CONTENTS. 


Pats. 
I 


onef lige other Penalty, it is equitable, and for 7. Of ibe condition on which 


\ Mong the ſeveral forts of Pacts 


1. An indefinite liberty for all ſorts of 
and either augment, or diminiſh them, ,,7 
or 
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2. We may add to ordinary Engage- 


ments, or tate from them. 


3. Exception of that which would be a- 


„ e Homeſy. 


4. Every one may renounce his own Right. 
J. Pattions are limited 16 their ſubjett 


* 


matter. 


6. Definition of Conditions, their uſe, and © 


different effetts. | 


accompliſhment of a Covenant. 


8. Effect of the event of this condition. = 
9. Of the condition on which depends the 


Aiſfolution of 'a Covenant. 


10. Eft of the event of this condition. 
11. In what manner the 


| | r conſequences of 
conditional Covenants are regulated. 


12. Of conditions which relate to the pre- 


ent, or paſs time. 


* 95 impoſſeble conditions. ; 


e effett of conditions paſſes to the 
Heis. „ OE 0 
ty. The conditions which do not depend on 
the deed of the Contracters, have 
their effett immediate). 
16. The conditions which depend on the 
dted of the Contratters, may ſuffer 
a delay. te gt 


18. Of the party who hinders the | accom- 
Pliſhment of the condition. 


19. The effect of Clauſes of Nullity, and 


Penal Clauſes. 
20. It does not depend on him who fails 
| in performing what he promiſed, to 

annul the Covenant by his Non- 

J...; tũů 
21. Covenants concerning an uncertain e- 

vent. 


Eeing Covenants are arbitrary, and 1. Auinde- 


Contracts, and Treaties, add all manner zas:. 
of Pacts, Conditions, Reſtrictions, Re- 
ſervations, general Acquittances, and 
others, provided that they have nothing 

in them contrary to Law, and good 
Manners *. SON 


V. ſup. Sect. 2. art. 2. Quid tam congruum 
fidei humanæ, quam ea, quæ inter eos placuerunt, 
ſervare. J. 1. F. de pad. hoc ſervabitur, quod initio 
convenit: legem enim contractus dedit. /. 23. F. 


at reg. 5 contractus legem ex conventione acci- 


piunt. J. 1. §. 6. F. depoſ. pacta quæ turpem cauſam 
continent, non 6 obſervanda. J. 27. F. 4. J. 


de pail, 


IL. 
We may likewiſe change the natural 2. #* may 


; add to orai- 
and ordinary engagements of Covenants, ere. 


; te liber- 
vary according to the wants of Man- 3 


kind; we may to all ſorts of Covenants, ED of 
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by take from or even derogate from them. Thus, in 


them. 


the Contracts of Sale, Depoſitum, Part- 
nerſhip, and others, the Laws have re- 
gulated in what manner the one party 


1s anſwerable to the other for his fault, 


or his negligence; but one may charge 
himſelf with more or leſs care and dili- 
ence, according as it is agreed on b. 
hus the Seller, altho' naturally bound 
to warrant what he has ſold, may free 
himſelf from all other Warranty beſides 


that of his own fact and deed<. And 


the Equity of theſe Arguments is ground- 


ed on the particular Motives which the 


Contracters have to enter into them. 


That Seller, for inſtance, is diſcharged 


from Warranty, becauſe he ſells the 
thing at a lower Price. 


d Contractus quidam, dolum malum dumtaxat 
recipiunt : quidam & dolum, & culpam. J. 23. F. 
de reg. jur. Sed hæc ita, niſi fi quid nominatim 
convenit, vel plus vel minus, in ſingulis contracti- 
bus. Nam hoc ſervabitur, quod initio convenit. 
4. l. ; 5 | 

© Qui habere licere vendidit, videamus, quid de- 
beat præſtare. Et multum intereſſe arbitror, utrum 
hoc polliceatur; per ſe, venienteſque a fe perſonas 
non fieri, quo minus habere liceat: an verò per 
omnes. Nam ſi per ſe, non videtur id præſtare, 
ne alius evincat. J. 11. §. 18. F. de act. empt. & 
vend. See the fifth, ſixth, and ſeventh Articles of 
the tenth Section of the Contract of Sale. 


; 1 


z. Excepti- The liberty of augmenting, or dimi- 


on of that niſhing Engagements, is always reſtrained 


which 


to what may be done honeſtly, and 


without fraud or deceit. And deceit is 


always excluded from all manner of Co- 
venants d. 


_ * 1d nulla pactione effici poteſt, ne dolus præſte- 
tur. J. 27. $.3. F. de pact. I. 1. §. 7. F. dep. l. 23. 
F. de reg. jur. l. 69. ff. de verb. ſign. Pacta con- 


venta, quæ neque dolo malo, neque adversùs leges - 


facta erunt, ſervabo. J. 7. f. 7. F. de pad. 
IV. 


4. Even In all Covenants, every one may re- 


one may re- nounce his own right, and that which 


nounce his 
mn right. 


is for his advantage e; provided that 

what he does be not contrary to Equity, 
Law, and Good Manners, nor to the in- 
tereſt of a third perſon. 


* Licet ſui juris perſecutionem, aut ſpem futuræ 
perceptionis, deteriorem conſtituere. J. 46. f. de 
pa#. Omnes licentiam habent, his quæ pro ſe in- 

troducta ſunt, renunciare. JI. 29. C. eod. | 41. F. 
de min. | 

Non debet alteri per alterum iniqua conditio 
inferri. J. 74. F. de reg. jur. Ante omnia animad- 
vertendum eſt, ne conventio facta cum alia per ſona, 
in alia perſona noceat. J. 27. Ff. 4. F. de pad. 
See the third Article of the ſecond Section. v. 1.4. 


9. 4. F. ſi quis cant. v. I. 8. Ff. de tranſ. 


2 


= Of Covenants in General. Tit. 1. Sect. R 147 


V. 

_ The particular Pactions which are ad-5- ie 
ded in Contracts, are limited to the, rr 
matter which occaſions them; and are i ꝶ matter. 

not to be extended to that which the 

Contracters had not in view 8. 

s See the twenty firſt Article of the ſecond Section of 
this Title. Ante omnia animadvertendum eſt, ne 

conventio in alia re facta, in alia re noceat. J. 27. 


g. 4. F. de pact. | 
5 VI. 
Of Conditions. 


| + being uſual in Covenants, for the 6. Defi- 
J parties to foreſee accidents that may tion Con- 
produce ſome change which they are —_—_— 
willing to guard 0 they cherefore en ef 
regulate what ſhall be done if thoſe ca- ech. 
ſes do happen. And this is what is done 
by the uſe of Conditions. 
Conditions therefore are Pactions 
which regulate that which the Con- 
tracters have a mind ſhould be done, if 
a caſe which they foreſee ſhould come 
to pals. Thus, if it is ſaid, that incaſe 
a Houle that is ſold be found to be ſub- 
Ject to ſuch a Service, the Sale ſhall be 
void, or the Price lowered ; this is a 
Condition: For the parties foreſee a caſe, 
and they guard againſt it. Thus, if a 
Houſe is fold on condition that the Pur- 
chaſer ſhall not raiſe it higher, the Sel- 
ler foreſees that the Buyer may make 
this change, and he provides againſt it, 
that he may preſerve the Lights of an- 
other Houſe different from that which 
he ſells. 245 . | 

We have added this ſecond Example, 
to ſhew that the burthens which Con- 
tracters impoſe upon one another in Co- 
venants, are of the fame nature with 
Conditions. For it is, properly ſpeak- 
ing, a burthen impoſed upon the Pur- 
chaſer, not to have power to build his 
Houſe higher; but this burthen implies 
a Condition, as if it had been ſaid, that 
in caſe the Purchaſer ſhould offer to raiſe 
his Houſe, the Seller might hinder him. 
And it 1s for this reaſon, that we often 
make uſe of the word Condition, and of 
the word Burthen indifterently ; and 
we ſay, on ſuch a Condition, or with 
ſuch a Burthen. And we likewiſe uſe 
the word Conditions in the plural num- 
ber, to denote the different agreements 
in a Treaty, becauſe they oblige all of 
them in ſuch a manner, that i” it hap- 
pens that the —_ fail in performing 
them, or that they act contrary to them, 


they are liable to the penalties of Non- 
performance. 


The 
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dition; the Buyer has in the mean While wi 


The 


The events foreſeen by Conditions, 
are of three ſorts. Some of them de- 
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pend on the deed of the | re who 
al 


treat together, 28 if it is ſaid, in caſe 


that a Partner engages himſelf in another 


Partnerſhip. Others are independent of 
the will of the Contructers, uch as ca- 
ſual events, as if it is ſaid, in cafe there 
happens a froſt, hail, or barrenneſs. And 


there are ſome which depend partly on 


the deed of the Contracters, and partly 
on chance, as if it is ſaid, in caſe that 
ſuch a Merchandize arrives ſuch a day. 
Conditions are of three ſorts, accord- 
ing to the different effects which they 
may have. One is of thoſe which ac- 
compliſh the Covenants chat are made to 
depend on them; as if it is ſaid, that a 


either to enjoy | 
it byPreſcription®. Bur the Seller con- 
tinues to be Maſter of the thing ſold, 
and the fruits of it belong to him I. And 


the thing, or to acquire 


if the Condition does not happen, the 
Contract is void l. 1 — 
Ubi conditionalis venditio eſt, negat Pomponius 
(emptorem) uſucapere poſſe, nec fructus ad eum 
pertinere. J. 4. F de in diem add. ex conditionali 
ſtipulatione, tantùm {pes eſt debitum iri. H. 4. nf. 
de verb. obi. conditionales creditores dicuntur & hi, 
uibus nondum competit actio: eſt autem compe- 
tura. Vel qui ſpem habent ut competat, J. 54. 
F de verb. nn. , 
- * Fruftus medii temporis, venditoris ſunt, 1.8. 
F. de per. & com. r. v. | | | 
Sub conditione facta venditio, nulla eſt ſi con- 


I | 5.1 „ ac ditio defecerit. J. 37; F. de contr. empt. l. 8. ff. de 
Sale ſhall take place in caſe the Goods yer. G. ow. r. . ws Binge N 


be delivered on ſuch | a day. The ſe- 
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cond is of ſuch as diflolve the Cove- 
nants; as if it is ſaid, that if ſuch a per- 
ſon arrive within ſuch a time, the Leaſe 

of a 7 ſhall be void. And the third 
ſort is 
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The condition on which depends the 8. EHH¼ of 
accompliſhment of a Covenant, being e of 
come to. pals, it makes the Coyenant et- — ow 
fectual, and produces the changes which 


| of thoſe which neither accom- 
pliſh, nor diſſolve the Covenants; but 


which only make ſome other changes in 
them; As if it is faid, that if a Houſe 
which is let, be given without the 
Moveables that were promiſed, the Rent 
ſhall be leſſened ſo much. — 
There are ſome Conditions expreſt, 
and there are others tacit, Which are 
underſtood without being expreſt. The 
expreſs Conditions are all thoſe which 
are expreſly mentioned; as when it is 
ſaid, it kach a thing be done, or not; 
if ſuch a thing happen, or not. The 
tacit Conditions are thoſe which are im- 


ought to follow from it. Thus, a Sale 
being perfected by the event of a con- 
dition, the Buyer becomes inſtantly Maſ- 


ter of the thing; and this change has 


the other conſequences, which are the 
effects of the Covenant m. 


= Conditionales venditiones, tunc perficiuntur, 


cam impleta fuerit conditio. J. 7. ff. de contr. empt. 


Si (conditio) extiterit, Proculus & Octavenus 
emptoris eſſe periculum aiunt. J. 8. F. de per. & 
com. r. v. 1 b 

- The event of the Condition hath ſometimes a retro- 
active effect. Thus, the Mortgage ſtipulated in à con- 
ditional Obligation, will have its effect from the date of 


the Obligation whenever the Condition ſhall come to paſs. 
See the ſeventeenth Article of the third Section of 


Mor tgages. 


plied in a Covenant, without being ex- 
Yeſt'; As if it is {aid in the Sale of an 
ſtate, that the Seller reſerves to him- 
ſelf the Fruits of that year; this reſer- 
vation implies the condition, that there 
ſhall grow Fruits, in the ſame manner as 
if it had been ſaid, that he reſerved the 
Fruits in caſe there ſhould be any. * 
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IX. 


In Covenants which are already per- g, of the 
fected, but which may be diſſolved by Condition 
the event of a condition, all things re- n which 
main in the mean while in the ſame con- 1 
dition they were in by the Covenant; fa Ce. 
and the effect of the condition is in ſuſ- ant. 
pence, until it happens. Thus, if it is 
laid, that a Sale which is perfected, ſhall 
be void, in caſe that within a certain 
time a third perſon give a greater price 
for the thing ſold, the Buyer until then 
remains Mat er, he preſcribes, he enjoys 
the fruits; and if the thing periſhes, he 
bears the loſs of it n. 


n Si hoc actum eſt, ut meliore allata conditione 
diſcedatur, erit pura emptio, quz ſub conditione 
reſolvitur. I. 2. . de in diem add. Ubi igitur ſecun- 
dum quod diſtinximus, pura venditio eſt Julianus 
ſcribit, hunc, cui res in diem addicta eſt & uſuca- 
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* Interdum pura ſtipulatio ex re ipſa dilationem 
capit. Veluti ſi id quod in utero ſit, aut fructus 
futuros, aut domum ædificari ſtipulatus ſit. Tunc 
enim incipit actio, cum ea per rerum naturam præ- 
ſtari poteſt. J. 73. F. de verb. obl. ineſt conditio. 
I. 1. F. 3. F. de cond. & dem. | 
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VII. 


7. Oe In the Covenants whole, accompliſh- 
Condition yy - 
on which ment depends on the event of a Condi- 
depends the tion, all things remain in ſuſpence, and 
accompliſh- in the ſame condition as if there never 
_— of by had been any. Covenant, until the con- 
= dition happens. Thus, in a Sale which 


is to be perfected by the eyent of a Con- 
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poſſe & fructus, & acceſſiones lucrari: & pe- 


riculum ad eum pertinere, ſi res interierit. d. I. 2. 
14% 


10 Efe The caſe of the condition, Which is 
of the event to annul a Covenant, being come to pals, 
A en the Covenant ſhall be void ®. And this 
cůhange ſhall have the effects which 
. -.ought to follow from it, according to 
the Rules which ſhall be explained in 
the fixth Section, and in the Rule that 
follows. Z 


23 Conditione reſolvitur. I. 2. F. de in diem add. 


l. 3. F. de contr. empt. 
XI. 
tt. u war Whatever happens either before or 


manner the after the event of the condition, it is 
conſequen- 


condi- 3 ae ording wg nee 
ces of uch things are at the time. Thus, 


nants are When a Sale is perfected, and is to be 
regulated. annulled in cafe a certain condition hap- 

pens; the Bayer is in the mean while 

Maſter of the thing, he preſcribes, he 

enjoys the fruits of it; and if it happens 
to periſh, he bears the loſs. Becauſe the 
Sale ſubſiſts ſtill ; and conſequently the 
thing belongs to him, until the Sale be 
annulled by the event of the condition?. 
And on the contrary, when the accom- 
pliſhment of a Sale depends on a condi- 
tion; if before the event of that condi- 
tion the thing periſhes, it is the Seller 


that bears the lofs, becauſe he continues 


to be Maſter of it, till the event of the 
condition accompliſhes the Sale a. And 
after that the condition is come to pals, 
all the events of Gain, or of Loſs, be- 
; long to the perfon who at that time 
happens to be Maſter of the thing; 
whether the condition accompliſhes, or 
whether it diſſolves the Covenant. 
'Thus, it 1s always the ſtate in which 
things happen to be at the time when 
the condition comes to abe and the ef- 
fect which it ought to have, which re- 
| ps the confequences of conditional 
renn. Ne 

e Ubi igitur, ſecundim quod diſtinximus, pura 
venditio eſt, Julianus ſcribit hunc, cui res in diem 
addicta eſt, & uſucapere poſſe: & fructus, & acceſ- 
ſiones luerari: & periculum ad eum pertinere, ſi 

res interierit. I. 2. f. 1. F. de in diem add. 
4 Nam, cum fit conditionalis venditio, pendente 
autem conditione, mors (mancipii) contingens ex- 
tinguat venditionem: conſequens eſt dicere, mulieri 
riſſe, quia nondum erat impleta venditio. J. 10. 
"+ Neeetlarid feicaduin eff, / quatddo/ perßelts fi 
emptio. Tunc enim ſciemus, cujus periculum fit. 


Nam perfecta emptione periculum ad emptorem re- 


ſpiciet. Et fi id quod veænierit appareat, quid, quale, 
7 ſit, ſit & pretium, & pure vent, per fecta 
44 01. L 


F. dev 


vexavits in Central. Tit. 1, Set. 4. 49 


eſt emptio. Quod ſi ſub conditione res venierit, 
ſi quidem defecerit conditio; nulla eſt emptio. Si- 
cuti nec ſtipulatio. Quod ſi extiterit, Proculus & 
Octavenus emptoris eſſe periculum, aiunt. Idem 
Pomponius libro nono probat: quod ſi pendente 
conditione, emptor, vel venditor deceſſerit, conſtat, 
ſi extiterit conditio, hæredes quoque obligatos eſſe, 
quaſi jam contracta emptione in præteritum. Quod 
ii pendente conditione, res tradita fit, emptor non 
poterit eam uſucapere pro emptore: & quod pre- 
tii ſolutum eſt, repetetur: at fructus medii tempo- 
ris venditoris ſunt. Sicuti ſtipulationes, & legata 
conditionalia perimuntur, fi pendente conditione 
res extincta fuerit. Sane fi extet res, licet deteri- 
or effecta, poteſt dici eſſe damnum emptoris. J. 8. 
F. de peri. & cum. r. v. 


XII. 


Conditions which have no relation to 12. 0f Con- 


the time to come, but only to the pre- 4% 


| 5 . which relate 
lent or pat time, have immediately their „%% pony 


effect. And the Covenant is at the ſame f, or pa 
time either accompliſhed or annulled, me. 
according to the effect which it ought to 

have from the condition. Thus, tor ex- 
ample, if a Merchandize is ſold, on condi- 

tion that the Sale ſhall not take place, 

unleſs the Merchandize be actually. ar- 

rived in ſuch a Port; the Sale is either 
inſtantly accompliſhed, if the Merchan- 

dize is arrived in Port; or inſtantly void, 

if it is not arrived. And the Covenant 

is not in ſuſpence, altho' the perſons 

who treat on ſuch conditions, are igno- 

rant whether they are obliged or not. 

But it is only the performance which is 
ſuſpended, until they know whether the 
condition has happened, or not ſ. 


Cuùm ad preſens tempus conditio confertur; 
ſtipulatio non ſuſpenditur. Et ſi conditio vera ſit, 
ſtipulatio tenet: quamvis tenere contrahentes condi- 
tionem ignorent. Veluti, ſi Rex Parthorum vivit, 
centum millia dare ſpondes? Eadem ſunt, & cùm 
in præteritum: conditio confertur. I. 37. F. de reb. 
cred, v. I. 38. & 39. eod. Conditio in præteritum: 
non tantùm præſens tempus relata, ſtatim, aut per- 
imit E 47" ol aut omnino non differt. J. 100, 
, oblig. | 


XIII. 


Conditions that are impoſſible annul ;,. in. 
the Covenants to which they are add- pojrble Con 
ed ,. il | | ditions. 


Non ſolùm ſtipulationes impoſſibili conditioni 
applicatæ nullius momenti ſunt, ſed etiam cæteri 
quoque contractus. J. 3 1. F. de obl. & alt. 


XIV. 


If the conditions do not happen till 14. Le Ef. 
after the deceaſe of the Contracters, fee of Con- 
they have their effect with reſpect to %, pe- 


. | , 
their Heirs and Executors u. | —. e 
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Gum quis ſub aliqua conditione ſtipulatus fu- 


erit, licet ante conditionem deceſſerit, poſtea exiſ- 
tente conditione, hxres ejus agere poteſt. F: 24. inſt. 
de inut. flip. Si pendente conditione, r ee vel 
venditor deceſſerit, conſtat, fi extiterit 
redes quoque obligatos eſſe. 1:8. F. de per. & com. 
| 7. 0 3 e | £ Fre FR | 


is: T6 Ik the condition on which depends 
Conditias the accompliſhment or diſſolution of a 
e hv Contratt, or the making any UP: in 
onthe deed it be independent on the deed of the 
of the Con- Contratters, it hath its effect immediate- 
tracer, ly when it happens or as ſoon as it is 
fr example, if it is agreed, 
that a Sale of Forrage ſhall not take ef- 
fect, unless a Regiment of Horſe arrives 
within ſuch a time; it ſhall have its ef- 
fect ſo ſoon as the Regiment arrives, or 
it ſhall remain null, if the Regiment 
does not arrive. Thus, when an Eſtate 
is ſold on condition, that if it be found 
ſubject to a certain charge, the Sale ſhall 
be diſſolved; it will depend on the Buy- 
er to break the Sale, if the Eſtate ap- 
pears to be ſubject to that charge *; 
unleſs it be ſuch a one as is in the Sel- 
ler's power to free the Eſtate of, and 
that the circumſtances make it reaſona- 
ble to allow him a time for doing it. 


eſfeci im- 


* Sub conditione ſtipulatio ſit cùm in aliquem 
caſum differtur obligatio: ut fi aliquid factum fue- 
rit vel non fuerit, committatur ſtipulatio: veluti, 
fi Titius Conſul fuerit factus. F. 4. inf. de verb. obl. 
See on this and the following Article, the ſixteenth 
Article of the fifth Section, and the fourteenth Arti- 
ele of the fixth Sectio. * 


XVI. 


16. The If the condition depends either whol- 
Condirios ly, or in part, on the deed of one of 
_ 5 : b. Contracters, and he has not ſatisfied 
Ho of „eit within the time, it is underſtood, that 
Conrraci- in the caſes where it would be equita- 


ers, may ble to grant a delay, it ought to be 


4 de granted according to the circumſtances; 
„as when the delay has occaſioned no da- 


mage, or if there is any, when it may be 
repaired. Thus, when an Eſtate is farm'd 
out, or a Houſe let, on condition that 
the Proprietor ſhall make ſome Repairs 
within a certain time, the Leaſe ſhall 
not be immediately void, altho' the Re- 
pairs be not finiſhed preciſely within 
the time. But Prudence vill direct 
the judge to grant a delay according to 
the circumſtances; either without da- 
mages, if the Tenant has ſuffered no 
prejudice by the delay, or with repara- 
tion of the damage which the delay may 
have occaſioned ]. 


itio, hx- 


PB > * * 6 of vu * — RA 
* 


* 


Etats AS 
1 ; 5 a f 


cSpatium datum videri. Hoc idem dicen- 
dum, & cùm quid ea lege venierit, ut niſi ad 
diem wm ſolutum fuerit, inempta res fiat. 
J. 23. F. de obl. & af. Neque enim magnum dam- 
num eſt in mora modici temporis. J. 2 1. . de jud. 
See the next Article, and the fifteenth Artiele of 
the third Section. | 


XVII. 


If a delay for performing a condition 17.4 Ex: 
could not be granted, ene deſtroy- cprion. 
ing the very eſſence of the Covenant, or 
without cauſing a conſiderable damage; 
the condition ſhall have its effect with- 
Gut delay, whether it depend on the 
deed of one of the Contracters, or be 
altogether independent of it. Thus, for 
example, if a Sale of Goods be made on 
condition that the Seller ſhall deliver 
them on a certain day, for an Imbarkation; + 
or for a Fair; and that the Buyer ſhall 
pay the price of the Goods in ready Mo- 
ney z 1t will depend on the Buyer to an- 
nul the Sale, if the Seller does not deliver 
the Goods on the day appointed; and it 
will likewiſe depend on the Seller to 
break the Contract, if the Buyer does 
not pay in ue Money. Thus, in all the 
caſes; it is by the Circumſtances that we 
muſt judge whether there be room for 
granting a delay for performing a con- 
dition, or other engagement. 


dee the fifteenth Article of the third Section. 
1 
If the event, or fulfilling of a con- 18. of te 


* 


dition be hindered by the party whoſe parh who 


: * : | - hinders the 
intereſt it is that it do not happen, whe- opliſh- 


ther it depend on his deed, or not, the u of the 
condition with reſpect to him ſhall be condition. 
held as fulfilled. And he ſhall be obli- 
ged to what he was bound to do, to 

IVC, or ſuffer, in caſe the condition 


appened *. 


jute civili receptum eſt, quoties per eum, cu- 
jus intereſt conditionem non impleri, fiat, quo- 
minus impleatur, perinde haberi, ac fi impleta con- 
ditio fuiſſet. Quod ad libertatem, & legata, & ad 
hæredum inſtitutiones perducitur. Quibus exem- 
plis ſtipulationes quoque committuntur, cùm per 
promiſſorem factum eſſet, quominus ſtipulator con- 
ditioni pareret. J. 16 1. F. de reg. jur. e 
Of Clauſes of Nullity, and Penal 


n 


LAusEs of Nullity are thoſe by 
which it is agreed, that the Cove- 
nant ſhall be null in a certain caſe. As, 
if it is ſaid, that a Tranſaction ſhall be 
void, if ſuch a thing be not done, or 

given within ſuch a time. | 
2 Penal 
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Penal Clauſes are thoſe which add a 


that which is agreed on. As is in 
neral the Penalty of Damages, and in 


enen the . of: a rrün . 


ä 


2 7 — r * moment 

way 9 8 the Coorratt bears very m altho 
it ſhould be agreed on that the Contract 
ſhould be void, by the bare deed, and 
without any miniſterial act of Juſtice. 
But 2 of 1 as — 1215 effect 
1 e diſcretion of the Judge aʒ 
N the Nature of the —— 
nants, and the circumſtances, purſuant 


to the foregoing Rules. 


„ Quod om, ad judiois cogn oniti6heds Fomitich- 
dum eſt. I. 135. $:2. F . 60. See the pre. 
ceding Rules, WE WO ARR Ep frond 
e. 


20. Tt dos If it is faid that a Contract ſhall be 
not depend made void, in caſe one of the Contract- 


pres — ers fail to perform on his part any one 


ements he is bound to; the 
wha: he Clauſe of Nullity ſhall FN have thi ef- 
1 fect, to make it e or 9 Dun to an- 
ee nul the Contract not performing 
by his Non What he has procl But it will de- 
perform- 1170 on the Rhee er party, either to force 
ance. im to make ormance, or to have 

the Contract « ed void, and ſuch 

damages allowed him as Gran be due. 


Penalty for default of performance of W could Fas Fre of 


O Govenant's in General Tit. J. Seck. 4. 


he take a certain Sum, in lieu of all that 
Nolte or that he 

ch a the elf with a. cert rag Loſs for 
Lo, which he to fear. 

hos, a Partner who. is deſirous to with- 
draw from che Partnerſhip, may adjuſt 
with his 77 what preſent and 
certain Profit he. ſhall have, or what 
Loſs be. ſhall-bear whatever accident fall 
Kut. Thus, an Heir may treat with his 


Coheirs togive up all his right in the In- 
© -heritance, for a certain Sum, and oblige 


them to indemnify him from all charges. 


And. theſe kinds of Covenants. gan 5 


uſtice founded. upon this, that 


ty prefers a certainty. whether rink 10 + 


or Loſs, to an uncertain expectation of 


events; and the other Party, on the 
contrary, finds it his advantage to hope 


for a better condition. Thus, there is 


made up between them a ſort © a- 
oder 


lity in their Bargains, which. re 


their Agreement quſt e. 


*F 1 F. de tranſt in verbo, de re Ul. J. 12. C. 
eod, I. 17. C. de uſur. in verbo, propter incertum. 
V. I. 11. C. de tranſ. 

Sicuti lucrum omne * emptorem hxreditatis 


reſpicit; ita damnum FA debet ad ed. | 


208 9 ad. wend 


10 


re 


5 this pute, nis the | 


ldi of Js ations © fompded, which ee 
ed wo 275 e e 
of 5 Fries 3 ; bi as, bo aye pay oe 


therafabves of a «tights 3 yu ons ſong te 


et their amilias. * Te Tu [ 

. 997 0 , tho Bus among Lark ben 

to ju our admit ug the Re- 

A 1 45 41 of MaMriage, bon- 

15 er rs 25 Roni nd VI. 3. C. de 
co 

We muſt thke heed in the 10% of this Rolle concerning 


Thus, when it is ſaid that a Sale, a EF of Gt cm 1 1175 
Tranſaction, or other Contract hall be God Numer. As, for aſtifoce; if 190 preſumprive 


annulled upon failure of payment; it 


will not depend on him Who is bound 
to pay, to aryl the Corenare by get wad | e 

making 1 aeg » 278 275 N 
3 en . de Pat 


payment 


b Chm venditor fundi in le caverit, fiad FOR 
pecunia ſoluta non fit, ut fundus inemptus fit. Ita 
accipitur, inemptus eſſe fundus, fi venditor, inemp- 
tum eum eſſe velit. Quia id venditoris cauſa cave- 
retur. 1.2. F oe. mmi. 


XXI. 
21. Co In Cee where p 


cerning an 


uncrai ſome certain event; and from which 


there may accrue either Profit or Loſs, 
according to che difference of events 
that may happen; it is free for che par- 
ries — treat ifr fuch a manner, Nr - 
PN or. free hill 6 renounce all Profit, - 


from all Loſs 5 or, that 
* L. I, 


Heins treat 


s treat of a 
"ans cor right, or other thing which depetits on 


2 7. concefuing. 4 Lear Inheri- 
the perſam to th F of are as Heirs. 
2. 2 would bh: EEE it were 

21 d apprabation.. 


JT OY . 4 8 


8 E G. V. 


of Covenants 3 — 727 are e in their w 


Origin *. 
* See the Title of the Fires of Covenaties. 
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5. Different Intapatities of perſons. 
6. Two ſorts of Nullities, either by Na- 
dure, or by ſome LW. 
7. Covenants which art null on one part, 
Au not on the other. © © 
8. Covenants that are null, which may 
9. A Natural Obligation. 
10. Error and Force annul Covenants,” 
11. Covenants about things which e 
Zoe bought or ſold, are null. 
12. 4 Covenant annulled by the change of 
% 7 1; 
13. Obligations without a Cauſe are null. 
14. The effett of Covenants that are null 
Ihr the fault of one of the Cen- 
| 75 [2 000 1 0 
15. 


The Conſequences of Covenants annul- 
led: 85 . 
16. The Miniſtry of Juſtice for annulling 
© "Covenants. © | 
Covenants which are null, are uſeleſs 
to third perſons, as well as to the 

Contratters themſelves. 


: 
2 Ky, < 


& 


"I: 


Defni- FAUOYENANTS that are null, are 


rim Co- thoſe which, for want of ſome eſj- 
ſential character, have not the nature of 


a Covenant. As if one of the Contract- 
ers was under any infirmity of Mind or 
Body, which rendred him incapable of 
knowing what e ent he made. 
If one had ſold a thing belonging to the 
Publick, a thing ſet apart for a Sacred 
Uſe, or any other thing that could not 
be bought or ſold. Or if the thing ſold 
did already belong to the Buyer>. 


a Furioſus, nullum negoti 
non intelligit quod agit. 5. 8. inf. de inur. flip. 
dem juris eſt (id eſt, inutilis erit ſtipulatio) ſi 
rem ſacram aut religioſam quam humani juris eſſe 
credebat, vel rem publicam quæ uſibus populi per- 
petuo expoſita ſit, ut forum, vel theatrum: val b. 

m hominem, quem ſervum eſſe credebat, vel 
cujus commercium non habuerit, vel rem ſuam dari 


0 Yon wo C: * See the firſt Article of 


Section. 

I 
2. Cove: The Covenants which are null in their 
rr Origin, are in effect ſuch, whether the 
nulliy be nullity can be immediately diſcovered, 
not ys or whether the Covenant appears to ſub- 
known. fiſt, and to have ſome effect. Thus, 
when a Madman ſells his Eſtate, the 
Sale is immediately null from the begin- 
ning, altho' the Purchaſer be in poſſeſ- 
ſion of the Eſtate, and enjoy the fruits 
of it, and altho? at the time of the Sale 
this condition of the Seller was not 
known. And it is the ſame thing, if one 
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ere poteſt, quia 


3 This follows from 


by force e. N e Te ? Win £7 


fatim ab initio talis Ripulatio valebit. 4.$. 2. 
Si pater tuus, per vim coactus, domum vendi- 
dit, ratum non habebitur, quod non bona fide geſ- 
tum eſt, malæ fidei enim emptio irrita eſt. J. 1. 
C. de reſc. vend, | | | 
- Covenants are full, either becauſe of x. Cauſe 
the incapacity of the perſons; as i of the Nut 
example of the ag or, | Article; or = 
becauſe of ſome Vice in the Covenant, 
as if it is contrary to good Manners d; 
or becauſe of ſome other defect, as if it 
is not to be accompliſhed but by the 
event of a condition which is not come 
to paſs e; or for other cauſes f. 


* Quod turpi ex cauſa promiſſum eſt, veluti fi 
quis homicidium vel ſacrilegium ſe facturum pro- 
mittat, non valet. $. 24. iſt. de inut. flip. See the 
third Article of the firſt Section. | | 
_ _ © Similiserit ſub conditione factæ venditioni, que 
nulla eft, ſi conditio defecerit. l. 37. F. de cont. empt. 
J. 8. F. de peric. & comm. r. v. 

See the firſt Article, and thoſe which follow. 


W. 
Perſons may be incapable of con- 4. meape- 


tracting, either by Nature, or by ſome city of Fer- 
Law. Thus, by Nature Madmen s, and/** 


ſuch perſons as, becauſe of ſome infir- 


mity, are not able to expreſs themſelves Þ, - 
are naturally incapable of all ſorts of Co- 
venants. Thus, by the prohibition of 
the Law, Prodigals who are interdicted, 
are incapable of making Covenants to 
their prejudice i. > 


8 F. 8. int. de inut. ſtip. 
u V. G. 7. cod. | 
Prodigo interdicitur bonorum ſuorum admini- 
ſtratio. I. 1. F. de cur. fur. Is cui bonis interdic- 
tum eſt, ſtipulando ſibi acquirit: tradere verò non 
poteſt, vel promittendo obligari. I. 6. F. de verb. obl. 
There are other cauſes of Incapacity; ſuch as Minority, 
Civil Death, and others. See the Title of Perſons. 


V. 


The Incapacities of Perſons are diffe- ;. nifire 
rent, and have different effects. Some Icapacities 
rſons are incapable of all Contracts; pes. 

hich as Madmen, and thoſe who can- 
not expreſs themſelves: Others are only 
incapable of ſuch Covenants as are to- 
their prejudice, ſuch as Minors and Pro- 
digals. And married Women cannot 
contract any Obligation whatſocyer in 
ſome. Provinces, | unleſs they are autho- 


rized by their Huſbands l. 


| | the foregoing Articles. Ste as to 
what is ſaid here, concerning married Women, _— 


ol 
"7 oa 3 


Of Covzxants in General. Tit. 1. Sect. 3. 53 


been obſerved on_the fi Article of the fot Seh of 


of the Title of Dowries. 7 
© 1 VI. . 


6. Two: | The Nullities of Covenants are either 
udn natural, or depending on the diſpoſition 
7 of ſome Law. Thus, the Covenants 
o by ſome Which are e ae. Good Manners, 
Law, ſuch as a Treaty about the Inheritance 


of a perſon who is alive n; and thoſe 


which are impoſſible, are naturally vi- 


cious and null l. Thus, it is by a Law, 
that the Sale of an intailed Eſtate is un- 
lawful and void o. . 


Ex eo inſtrumento, nullam vos habere actio- 
nem, in quo contra bonos mores de ſucceſſione fu- 
tura, interpoſita fuit ſtipulatio, manifeſtum eſt. 
J. 4. C. de mut. flip. V. l. 30. C. de pact. and the 
Remark on the twentieth Article of the fourth 

2 Impoſſibilium, nulla obligatio eſt. J. 185. F. 
de reg. jur. v. l. 7. C. de reb. al. n. al. | 


VII. 


4. o. There are Covenants which may be de- 
2 clared null on the part of one of the Con- 
e tracters; and which ſubſiſt, and oblige ir- 


22 * revocably on the part of the other. Thus, 
the other. the Contract between one that is of full 
Age, and one under Age, may be an- 
mulled with reſpect to him who is under 
Age, if it is not to his advantage; and 
it ſubſiſts with reſpect to him that is of 
Age, if the Minor does not demand 
to be relieved p. And this inequality of 
the condition of the Contracters, has 
nothing in it that is unjuſt. For he 
that was of Age knew, or ought to 
have known, the condition of him with 
whom he treated d. 

o Sancimius, five lex alienationem inhibuerit, ſive 
teſtator hoc fecerit, five patio contrahentium hoc 
admiſerit, non ſolùm mini alienationem, vel 
mancipiorum manumiſſionem eſſe prohibendam : 
ſed etiam uſusfructus dationem, vel hypothecam, 
vel 8 nexum, prohiberi. J. 7. C. de reb. al. 
08 At. 

Si quis 2 pupillo ſine tutoris autoritate emerit, 

| 5 uno | pr Py 3 Fe. un. el 

tus 0: uplllum 1 O . 

L 13. $. 29. fd lt. er e. wed. * 

1 Qui cum alio contrahit, vel eſt, vel debet eſſe 
non ignarus conditionis ejus. J. 19. F. de reg. jur. 


VIII. 


8. Cove" Covenants which were liable to be 
_ . annulled by reaſon of the incapacity of 
111 may the perſons, become valid afterwards, if 
be valida- when the incapacity ceaſes, the perſons 
red. ratify, or approve the Covenant. Thus, 
when a Minor, being come to Age, ra- 

tifies, or executes the Contract which 

he had made in his Minority; this Con- 


Perſons. And in the Preamble to the fourth Section 


tract becomes irrevocable, as if he had 
made it after he was of Ager. 


* Si ſux ætatis factus, comprobaverit emptio- 
nem, GontraCtus valet. J. 5. H. 2. . de auth. & 
conf. tut. & cur. „ 8 

i poſt vigeſimum quintum annum ætatis, ea 
quæ in minori ætate geſta ſunt, rata habuerint, fruſ- 
tra reſciſionem eorum poſtulant. J. 2. C. fi maj. 
fat. rat. hab. l. 3. H. 1. F de min. 


IX. 
Perſons who are not by Nature inca- 9. A Naru-· 


able of contracting, and who are only = o 
incapacitated by the prohibition of ſome 


Law, do nevertheleſs tie themſelves by 


their Covenant to a Natural Obligation, 
which according to the circumſtances 
may have this effect; that altho' they 
cannot be compelled by Law to make 
good what they have promiſed; yet if 
they do perform their engagement, they 
cannot afterwards be relieved! Thus, 
for example, by the Roman Law a Son 
who is ſtill in the power of his Father, 
altho' of Age, cannot oblige himſelf by 
borrowing Money ; but if he pays what 
he has borrowed, he cannot afterwards 
recover it*. Thus, in the Provinces 
where a married Woman cannot bind 


her ſelf, not even with the conſent of 


her Huſband; if after the Huſband's 
death ſhe pays what ſhe had promiſed, 
ſhe cannot plead the Nullity of her En- 
agement or recovering what ſhe has 
paid. A 


Naturales obligationes, non eo ſolo zſtimantur, 
fi * aliqua earum nomine competit: verùm etiam 
eo, 11 ſoluta pecunia repeti non poſſit. JI. 10. f. de 
obl. & add. l. 16. F. LF de fidejul f 

Id quod natura hæreditati debetur, & peti qui- 
dem non poteſt ſolutum verò non repetitur. I. 1. 
§. 17. F ad leg. falc. cauſa quæ pet! quidem non 

terat, ex IT F autem petitionem non præ- 
ſtat. J. 94. F. 3. F. de ſol. v. l. 10. . de verb. ſignif. 
l. 84. §. 1. F. de reg. jur. F ih 

F 3 ſolvendo non repetant, quia natu- 
ralis obligatio manet. J. 9. in f. Gl. 10. f. de Senat. 
Maced. TOR | | 


X. 


The Covenants in which the perſons, 10. r- 
even thoſe who are _ of contract- _ 
ing, did not know what was neceſſary nam. 
* known, in order to form their en- 
gagement, or had not the liberty of 
conſenting to it, are null. Thus, the 
Covenants in which the Contracters 
miſtake one another's meaning, the one 
meaning to treat of one thing, and the 
other of another, are null, thro' the 
want of knowledge, and of their con- 
ſent to one and the ſame thing”. Thus, 
Covenants in which the liberty 22 the 

4 on- 


e CI III Cntr e A STII eee rea} Eng yu IE ES Oe . Er ute AER <a - 
- . ee Le CE Cr ̃ —— ge IS . : . . 
— rr 2 1. ˙ —ͤ— T-———ü— ᷑•᷑ me I” > E - - £ 


r 
— rr ECT ye YRS — 


#.þ * 
At. Boe 
Teck re ſtipulater fenkerit, de; ah mi W. 2 
| 85 1 a e obligatio. F. 22. E 
Aab. The Covenants which: Happen co be 3 84 1 
. rains agrcl, iebondl doe boi file qt} theo” forte enule for winch one offi 4 C. 
9 1 ſentiat puta it, aut qui conducit, bus the Contracters ought to be reſponſible, mw 
i cum his contrahit, nihif yalet quod acti fit, 7.57. as if he has alienated a thing ſet apbrt ay. + 


: de oll. & att, Non videntur, qui crrant, con- go q Uſe, or which belongs to the che fant of 


entire. J. 116. $. 2. ff. & beg. jur. v. l. 137. K. 1. , 
F. de verb. obl, Si Stichum Ripulatus, de alio ſen- Publicks alte they are null, yet they oe of the 
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Contracters is reſtrained by boite yio- fill f n gun pr 
4 are alle hall ®. 5 . won K. 14. F 


tiam, tu de alio, nihil actum erit. 4.83. f. 1. F de 


ugh. of. Cirh in corp pore difſentiatur, „ 


| didit, ratum non 


millam eſſe emptionem. J. 9. 


M1} ned Gon donn ven- 


itur 4 — non bona en 
* malæ fidei. tio irrita eſt. LE 
hs tam contrarium eſt 
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have this effect, to oblige che party who Cracker. 


is in fault, to make goed the damages 
which he hab occaſioned to the other. 


© Loca ficta, ved ried, item Pen yeh 
forum, Baſilicam, fruſtra quis ſciens emit. 18 
5 n vel privatis deceptus a 

eos uis ala habebit actionem ex empto, gap 

ei liceat, Ut conſequatur quod ſua in- 
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thingswhich uch 28 hin 


cannot 
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. are reſtored to the condition which they ,,,,,, 
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ſacra, profana fieri, & uſibus publicis | 
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l. 83. §. 5. F. de verb oll. 5 W to make them 4. 
ee | ptis, fine culpa, . ins 11 9 ab 
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etiam de dolo fnalo actio competere (eat. Et 


bon is, pdtids feſtituefe litein, ut & ra- 
11. 4 Co- If in a Coyenurt che one party rty is bound 2 ian 478 8 


venane an-to give a thing to the other, and before ,,z. 
miled by jt ße delivered the thing Fe to be a r 


75 4 vendible Commodity, without the deed 


feld., of the dans who Was bound to deliver 
it, che enarit Will be annulled. Thus, Altho' a Covenant proves to be null, 16. 
lains of it, cannot re- Miniſfry of 


the Sale of an Eſtate. will be without yet he ho comp 

effect, and will become null, if the E- ſtore hitmmſelf te his own ri i, unleſs Jie fe 

flare is deſtinated for ſome publick Work, ue other party conſent to it. But he Saen . 
without the act of the Seller. oſt Bare 7 recourſe to the Aber of 
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cCauſam, de quibus ſupra dictum eſt, ſine facto pro- 
| Eero devenerit, extinguitur ſtipulatio, d. 2. ft. tence of the Court put in execution, in 
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ine. flip 183.55. vt vel caſe it ſhould meet with oppoſition e. 
| * For when it 18 to make uſe of 
Y; xm . Force, the Publick Juſtice of a Country 
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Zobliged without a cauſe, the Obligation e. a 
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fo, as well ſpect to the Contracters. 
as to 7 G. 
contracters 


Venants 


ndere, vel accepiſſe, iſque ſibi jus in eam rem dix- 
iſſe, jus crediti non habebit. J. 13. F. quod met. 
. Si pater tuus per vim coactus, domum ven- 
didit, ratum non habebitur, quod non bona fide 
geſtum eſt : malæ fidei enim emptio irrita eſt. Adi- 


tus mg nomine tuo, Præſes Provinciæ, autori- 


tatem ſuam interponet. J. 1. C. de reſc. vend. V. 
J. 9. C. fol. mat. V. I. if uti poſfid. See the four- 
teenth Article of the following Section, and the 
ſecond Section of the Vices/of Covenants. | 


XVII. 


17. Cove- If the Covenants by which any right 
—_ 3 accrues to third perſons, prove to be 
e te null, they have no more effect, with re- 
third per- == to thoſe perſons, than with re- 
3. Thus, the 
PRE, has 4 tags e on me 9 * 
which his Debtor had acquire a 
ler. Contract that was null. . ; 


[ 


f This Rule is 4 conſequence, and # natural and ne- 


ceſſary effect of the Nullity. 


Of the diſſolution of Covenants which 
were not null. 


The CONTENTS. 


1. Difference between Covenants that are 
null, and thoſe that are diſſolved. 
2. Divers caſes which diſſolue Cove- 
nants. | | 
3. The * Covenants derogate from the 
„ 8 
4. New Covenants cannot prejudice the 
Rights which third perſons have 
acquired by former Covenants. 
5. 4 Covenant diſſolved by the event of 
24 Condition. © 8 
6. Effect of Clauſes of Nullity. 
7. Covenants annulled by agreement. 
8. Covenants repealed becauſe of fraud. 
g. Damage without fraud, which is cal- 
led dolus re ipsi. | 
10. Events which diſſoluve Covenants. 
11. Covenants diſſolved for Non-perform- 
ance. | | 
12. The effefts and Conſequences of the 
Diſſſolution of Covenants, _ 
13. The acceſſory Covenants are diſſolved 
with the principal. ; 
14. The Authority of Juſtice in diſſolving 
Covenants, and executing what is 
decreed. 


. 


Here is this difference between the 


i; Diffe- 
rence be- nullity and diſſolution of Cove- 
tween Co- 


nants; that the nullity makes it never 


Of CoveRANts in General. 


to have been a real Covenant; but only that are 


the appearance of one*; whereas the 1205 2 
diſſolution annuls a Covenant which was ,,z 4;ſotv- 


in force b. ed; 


55 


* Protinus inutilis F. 2. inſt. de inut. fp. Nec 
ſtatim ab initio talis ſtipulatio valebit. 4. F; 

* Si placita obſervata non eſſent, donatio reſol- 
vetur. /.2. C. de cond. ob cauſ. dat: | 


Ht 


Covenants which were valid, may be 2. Divers 

diſſolved, either by conſent of the par- _- _—_ 

. ; x ſolve Go- 
ties who change their minds<; or by van, 
the effect of ſome Paction, which has 
been added to the Covenant it ſelf, ſuch 
as a Power of Redemption d, a Clauſe 
of Nullity e; or by the event of a Con- 
dition f; or by a Reſtitution s; or by a 
Reſciſſion of the Contract, on account 
of ſome Fraud, or other Damage, ſuch 
as the lownels of the Price in a Sale, or 
for other Cauſes, as will appear in the 
following Articles. 


© Contrario conſenſu. I. 35. ff. de reg. jur. Cons 
traria voluntate. F. Alt. inſt. qui. mod. toll. obl. 

4 F. J. 2. C. de pad. int. empt. & vend. c. I. 7. cod. 

© See the fifteenth Article of the third Section; an! 
the eighteenth Article of the fourth Section. | 


Sub conditione reſolvitur. J. 2. F. de in diem add. 
5 Tit. de in int. veſt. 
It. de dolo. I. 2. C. de reſc. ven. 


III. 


The latter Covenants which annul 3. The lui 
the former, or which change them, or ter Cove- 
derogate from them, have the effect vas dero. 
which the Contracters intend they ſnould 7 
have; whether it be to annul, or to al- . 
ter what they had 1; — upon. And 

they put the Contracters in the condi- 

tion in which they have a mind to put 
themſelves by theſe changes, in ſo far as 

the circumſtances will allow i. 


i Pacta noviſſima, ſervari oportere, tam juris, 


quam ipſius rei æquitas poſtulat. J. 12. C. de pat. 


IV. 


The changes which the Contracters 4. New Co- 
make to their former Covenants by thoſe venants 
of a later date, are no ways prejudicial 2 Pe 
to the Rights which third perſons hade, 5 

Nac * ghts 
acquired by the firſt Covenants. Thus, which bird 
a Sale which was already perfected, and perſon have 
executed in all its parts, being diſſolved 94*7ed 2 
only by the bare will of the Seller —— 
Buyer; the Buyer's creditor retains his 
Right of dase on the Eſtate, 
which returns to the Seller, by the bare 


voluntary diſſolution of the Contract of 


Sale l. But if the Covenant was diſſolv- 
ed by the effect of a Clauſe in the Con- 


tract, 


—_— 
e 


e. 8 
8 
" 
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+ © © real; filth as the evetit of a Condition, On ; 
| or a Power of a os in a Sale; tices VER | : 
. this Mortgage would vaniſh, and the den ben am. wy "7 : 
"IM 5 ee eee enter again to their Covenants in which one of the Con- 8. Cove. N 
„ Rights, even by the effect of their Co- tracters is over- reached, and cheated by ale bes . 
* e | 15 the fraud of the other, or by any other 5 
5 venant. | 7 i . n 1 Cauſe of 5 
"lf ns Oe: 411414, unfair way, are diſſolved and annulled fd. N 
18 1 Actio quæſita non intercidit. J. 63. F de fur. when the injured party complains of it, | + 
1 dot. Non debet alterius colluſione aut inertia alte- and proves the fact p. e | | 5 
1 rius jus corrumpi. J. 9. F. de lib. cauſ. Non de- | NOS = 
Mt i 4 " bet alii nocere, quod inter alios actum eſt. I. 10. F. P Toto Tit. de 4. Ser the tenth Article of the 8 
1 de 7 oh; jur. See the fourteenth and fifteenth Ar- foregoing Section, and the third Section of the Z 
14M ticles of the twelfth Section of the Contract of vices of Covenans. DE, % 
wy Sale; and the remarks made thereon, | | | - 
5 8 IX. : 
1 ge je There are ſome Covenants in which 9. Damagt 5 
vi 5: 4Cove- Covenants which are ne the bare Gattiage, altho” without Frand, z 5 
8 nant 15 but upon condition that if ſuch a caſe is ſufficient to annul the Covenant. Thus, e - 85 
1 anke happens, they ſhall be void; continue for example, the Partition of an Inhe- led do- 5 
on Candi. in force till the condition happens, and ritance among Coheirs is annulled by lus reip- . 
Uh then they are diſſolved, purſuant to the reaſon of too great an inequality 4z and sa. . 
1 fourteenth and fifteenth Articles of the a Sale, on account of the lowneſs of # 
78 fourth Section m. | | the Price*; or defect of the thing ſold ſ. . 
1 According to the Rules which ſhall be z 
8 cee the fourteenth and fifreenth Articles of the explained in their proper places. E 
We fourth Settion, and the fourteenth Article of this, 55 | Z 
„ | | _ * Majoribus etiam, yy fraudem, vel dolum, vel I 
Wh! 1 ä perperam ſine judicio factis diviſionibus, ſolet ſub- 5 
1 VI. VvVeniri. J. 3. C. comm. wr. jud. It is that which 5 
wh! TY : 17 : 5 | as we call, Dolus reipsd. Si nullus dolus interceſſit 1 
1 6; Effet of If it is faid in a Covenant, that it ftipulantis, ſed ig/a res in ſe dolum haber. 4. 36. F. Z 
Wo Clauſes of ſhall be void, in caſe one of the Con- g 25% #. Sec the fourth Article of "the third 2 
1 5 ren ee | : ion of the Vices of Covenants. . 3 
„ tracters fais to pertorm jome engage Rem majoris pretii, fi tu, vel pater tuus, mi- Z 
00 ment; the non-performance does not noris diſtraxerit, humanum eſt, &c, J. 2. C. de reſc. . 
1 diſſolve and annul the Covenant, but in r „ „ . 5 
wn conformity to the Rules explained in 0. 0; 09 0 4 
10 the eighteenth and nineteenth Articles 16 G I 
1 of the fourth Section t. | , 5 | Z 
J id " Fee the eighteenth and nineteenth Articles of the ' Covenants are ſometimes diſſolved by A bib 4% E 
14190 fourth Section, and the fourteenth Article of this. the bare effect of ſome event. Thus, Mr NY E 
WH | | for inſtance, in the Leaſe of a Houſe, , A 
1 92 VII if the Neighbour darkens the Lights of 3 
1 | * it; if the Landlord does not repair | 
WI 8 111 . ert) : what is ruinous*; if the Houle is to be 
ESR enan ] li | Ay > 
1 7. | If a Covenant leaves a 2 0 pulled down for ſome publick Work u; 
1 nants an- of the Contracters to recede from his the nn e e 
1 nulled by &-Hargain within a certain time, or if 18 "Gi d. T Bet 
we greement. . ©. | 2, © ** Leafe to be declared void. Thus a Sale 
be there is a Power of Redemption, or : Fea Ig 
WW a | is diſſolved by an Eviction x. And it is 
we other Clauſes which may annul the Co- likewiſe fo, with reſpect to the Pur- 
We i venant ſome other way; the putting chat re tr of. What; 
1 heſe Clauſes 1 ion, diſſolves chaſer, by t gt Btron, 
1 theſe Clauſes in execution, diſſolves and 5 1; . 
£910 | na, e GonlglltY which belongs to the next lineal Heir, 
„ annuls the Covenant, according to the | X | 
1 N who comes in place of the Purchaſer. 
1 e | And many other events annul differently 
1 . | Si quid ita venierit, ut niſi placuerit, intra Covenants, according o the Condition 
„ 2 tempus, redhibeatur, ea conventio rata in which they put the things. 
„ abetur. J. 3 1. f. 22. de ed. ed. l. 3. H. de contr. s | l 
þ 5 empt. J. 2. H. 5. F. pro empr. 1 _ © $j vicino ædificante, obſcurentur lumina cœ- 
2008 Si fundum parentes tui, ea lege vendiderunt, ut naculi, teneri locatorem inquilino. Certè quin li- 
mnt five ipſi, five haredes eorum, emptori pretium ceat colono, vel inquilino 2 conductionem, 
WH. quandocumque, vel intra certa tempora obtuliſſent, nulla dubitatio eſt. 1. 25. F. 2. F. loc. Eadem in- 
1 1 reſtitueretur; teque parato ſatisfacere conditioni telligemus, ſi oſtia, feneſtraſve nimium corruptas, 
1 dictæ, hæres emptoris non paret, ut contractus fi- locator non reſtituat. 4. 90 .. 
„ wu | des ſcrvetur, actio præſeriptis verbis, vel ex ven- * 1; 9. J. 14. & Allis C. de op. publ. 
WH. dito tibi dabitur. J. 2. & 7. C. de Pact. int. * . Too tit, de evit. 17 
1 vend. c. See the ſixteenth Article of the ach e ets PerRae" EIT LIES. 
"$8 i Section, and the laſt Article of this Section. | : 
by 
1 
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11. Cove- The Non-performance of Covenants 
nants dſ- on the part of one of the Contracters, 


gon. may give ere to their being anmil- 
formance. led; whether it be thro” want of ability, 


or of will, in the party to perform his 
engagement; altho' there be in the Con- 


tract no Clauſe of Nullity. As if the 


Seller does not deliver the thing ſold. 


And in theſe caſes, the Covenant is diſ- 


ſolved, either immediately, if there is 
* for it; or after a reaſonable De- 
lay, and with ſuch Damages as the Non- 
performance may have occaſioned). 


Y This Rule is a conſequence of the preceding Rules. 

Si res vendita non tradatur, in id quod intereſt, 855 
tur. J. 1. F. de act. empt. & vend. I. 4. C. eod. Se 

the following Article, the 14* and 15 Articles of 

the y Section, and the 17* and 18 Articles of 
the 20 Section of the Contract of Sale. 2 


XII. | 
12. Ihe ef- In all the Caſes where Covenants are 


Fett and diſſolved, if it is by the will of the 


4 Contracters, they Are mutually reſtored 


Diſſolution to the condition in which they have a 

of Cove- mind to be by common conſent. And 

rams. if the Covenant is repealed in a judicial 

way, the Contracters are put into the 

condition which ought to follow upon 

the diſſolution of the Contract; and 

they are condemned to ſuch Reſtitutions, 

Damages, and other conſequences as the 

Covenant ought to have, according to 

the circumſtances, and with a due re- 

ju! to the different cauſes of the diſſo- 

ution. W hich depends on the Prudence 

of the Judge, according to the fore- 

going Rules, and the others which ſhall 

e explained under the Title of Reſciſ- 

ſion of Contracts, and Reſtitution of 
things to their firft Eftate. 


> Uti quæque res crit, animadvertam. J. 1. 6. 1. 
Quod omne, ad judicis cognitionem remitten- 
dum eſt. J. 135. H. 2. F. de verb. obl. 5 
Cauſa rei reſtituatur. JI. 20. F. de rei vind. Et 
fructuum dumtaxat omniſque cauſæ nomine, con- 
demnatio fit. J. 68. eod. . 88 


XIII. 


13-T2eac- The principal Covenants being an- 
2 nulled, thoſe which are conſequences 

s are f ANN 
diſolve4 and acceſſories to them, are ſo like- 
principal, 


* Pecuniam quam te ob dotem aecepiſſe pacto 
inter poſito [ut fieri, cum jure matrimonium con- 
trahitur, aſſolet] proponis, impediente, quocum- 
que modo juris authoritate matrimonium conſtare, 
nullam de dote actionem habes: & propterca pe- 
cuniam, quam eo nomine accepiſti, jure condictio - 

Vo L. I. 


SALE. Tit. 2. Sect. 1. 37 


nis reſtituere debes. Et pactum quod ita interpo- 


ſitum eſt, perinde ac fi interpoſitum non eſſet, ha- 
beri oportet. l. 1. C. de cond. ob cauſ. dat. 


XIV. 
When a Covenant is not diſſolved by 14. The 


common conſent, the party who com- A#thoriy 
plains, cannot moleſt the other; but he 7 Lr. 


[73 « 


ought to have recourſe to Juſtice, to % Ce- 


| ger the Covenant declared void, and the ante, and 


entence of the Judge put in execu- en, 

tion b. | | ' what is de- 
| creed. 

> Qui reſtituere juſſus judici non paret, conten- 
dens non reſtituere: fi quidem habeat rem, manu 
militari officio judicis, ab eo poſſeſſio transfertur. 
J. 68. ff. de rei vind. Ingrediendi enim poſſeſſionem 
rerum dotalium, hæredibus mariti non conſentien- 
tibus, {ine autoritate competentis judicis, nullam 
habes facultatem. l. 9. C. /ol. matr. See the ſix- 
teenth Article of the fifth Section. 
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Of the CONTRACT or SALE. 


JAE Neceſſity of having the of the Ori- 
Property of the greateſt part 9%, 4 
of Thi hich ſtand in 2 T1 
bot 1 hings which we ſtan in Conrad of 
need of, and efpecially of thoſe which Sale. 

we cannot uſe without conſuming, or 

waſting them, and conſequently with- 


out being Maſters of them; hath been 


the Origin of the ways of acquiring 


Things, and of transferring the Proper- 
ty of them from one Perſon to another. 


The firſt Commerce for this Uſe was 


that of giving one Thing for another. 
And this way of Traffick is called Ex- 
change:; in which, to have a Thing 
which we ſtand in need of, we give an- 


other, which is uſeleſs, or leſs neceſſary 
to us. But becauſe Exchange, or Bar- 


tering of Commodities, ſeldom or never 


ſuits with the circumſtances of all Par- 
ties, either becauſe the Contracters have 
not on both ſides wherewithal to ac- 


commodate one another; or becauſe it is 
troubleſome to make the Eſtimations, 


and to adjuſt the Things in a due Equa- 


lity, People have invented the uſe of 


publick Coin, which, having its value 


2 and known, makes the Price 
of every Thing. And thus, inſtead of 


two Eſtimations, which it was ſo diffi- 
cult to make equal, there is no occaſion 
now to eſtimate any more than one thing 


on one ſide; and on the other ſide, there 
is the juſt Price of the thing eſtimated, 
by the publick Coin. And it is this 


Commerce of all things for Money, 
| 1 which 
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which we call Sale; which is compoſed 
partly of the natural Ule of giving one 
thing for another, and of the Invention 
of publick Coin, which makes the Va- 
lue of all things that are capable of be- 
ing eſtimated. 


Origo emendi vendendique, à permutationibus 
ccepit, olim enim non ita erat nummus. Neque 
aliud merx, aliud pretium vocabatur; ſed unuſquiſ- 
que ſecundum neceſſitatem temporum ac rerum, 
utilibus inutilia permutabat. Quando plerumque 

evenit, ut quod alteri ſupereft, alteri deſit. Sed 
quia non ſemper, ne facilè concurrebat, ut cùm tu 
haberes, quod ego deſiderarem, invicem haberem 
quod tu accipere velles, electa materia eſt, cujus 
publica, ac perpetua æſtimatio, difficultatibus per- 
mutationum, æqualitate quantitatis, ſubveniret. J. 1. 
F. de contr. empt. | . 


1 * A. 


— 1 "I. % 2 22 


SECTION I. 


Of the Nature of the Contract of 


Sale, and in what manner it 1s 


| perfetfed. 


The CONTENTS. 


1. Definition of Sale. 
2. The Sale is perfected by the bare con- 
ent. f | 
. How the conſent 1s given. 
. Who may ſell and buy, 
things may be ſold. 
Three ſorts of Engagements in the Con- 

tract of Sale. 
. The firſ# ſort, is of the Engagements 
that are expreſſed. 
The ſecond ſort, is of the Engage- 
ments which ariſe from the Nature 
of the Contract. 
The third ſort, is of the Engagements 


and what 


regulated by the Laws, Cuſtom, 


and Uſage of the Country. 
1 


HE Contract of Sale, is a Cove- 

nant by which one gives a thing 
for a Price in current Money; and the 
other gives the Price to have the thing =. 


x. Definiti- 
on Sale. 


Si pecuniam dem, ut rem accipiam, emptio 

& venditio eſt. J. 5. H. 1. F. de præſc. verb. Sine 

pretio nulla venditio eſt. I. 2. F. 1. F. de contr. empt. 

Pretium in numerata pecunia conſiſtere debet. F. 2. 

5 inſt. de empt. & vend. Nec merx utrumque ſed 
alterum pretium vocatur. J. 1. F. de contr. empt. 


II. 


2. Je Sale The Sale is perfected by the bare con- 
is perfected ſent of the parties, altho' the thing ſold 


jd #* be not as yet delivered, nor the Price 
paid b. 


The CIVIL LAW, &c. Book I. 


> See the eighth Article of the firſt Section of the 
Title of Covenants, Conſenſu fiunt obligationes, 
in emptionibus, venditionibus. inf. de obl. ex. con- 
ſenſu. (Emptio) conſenſu itur. J. 1. in f. F. 
de contr, empt. Emptio & venditio contrahitur, ſi- 
mul atque de pretio convenerit, quamvis nondum 
pretium numeratum fit. mft. de empr. & vend. 

See the tenth Article of the ſecond Section, concern- 
ing the manner in which it is neceſſary to underſtand 
that the bare conſent perfects the Contratt of Sale. 


III. 


The conſent which makes the Sale, 3. How the 
is given either in preſence of the Par- ©#* is 
ties, or in their * or in Writing,“. 
or by Word of Mouth; or under the 
hand of the Parties, or before a Publick 
Notary : Purſuant to the Rules explain- 
ed in the Title of Covenants e. And 
after the Sale is thus perfected, it is not 
any longer in the Power either of the 
Seller, or Buyer, to revoke his Conſent ; 
altho' it were immediately after the 
Contract is ended; unleſs ork Parties 
ſhould agree jointly to diſſolve it d. 


© See Art. 10, 11, 12, 13, 14, 15, and 16, of the 
ſecond Section of Covenants. | 

2 7 81 

1 . 


4 Nec enim, licet in continenti facta, 
tix conteſtatio, conſenſu finita reſcindit. 
See the fourteenth and fifteenth Arti- 


de contr. empt. 


cles of the twelfth Section. 


IV. 


All forts of perſons may buy and ell, 4. 7 
unleſs they are under ſome Incapacity, may /ell 
or that the thing ſold is not Vendible, 4 %9; 
or unleſs there be ſome other Vice in 
the Sale. According to the Rules which z, a. 
ſhall be explained in the eighth Section. 


* See the ſecond Article of the ſecond Sectim Co- 
venants. | 


V. 


The Contract of Sale, as all other 5. Thee 
Contracts, forms three ſorts of En--ſorts of En- 


gagements. The firſt is of thoſe which z n 


arc expreſſed in the Contract; the ſe- „ ,- 
cond, of thoſe which are the natural Sale. 
conſequences of the Sale, altho* the 
Contract makes no mention of them; 

and the third is- of ſuch Engagements as 

the Laws, Cuſtoms, 2 Uſage of 

the Country has eſtabliſhed. 


f See the firſt Article of the third Section of Cove- 
nants. 

Imprimis ſciendum eſt, in hoc judicio id demum 
deduci quod præſtari convenit. I. 11. f. T. f. de act. 
2 G empt. Quod fi nihil convenit, tunc ea præ- 

abuntur, quæ naturaliter inſunt hujus judicii po- 
teſtate. d. F$. in his contractibus (emptionibus & 
venditionibus) alter alteri obligatur, de eo quod 
alterum alteri, ex æquo præſtare oportet. J. 2. 
in F. F. de oblig. & act. H. ult. inſt. de obl. ex conf. 
Ea enim quæ ſunt moris, & conſuetudinis, in 


” . 
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. 


8. The third 


Of the Comrrxaer or SAE. Tit. 2. Sect. 2. 39 


bonæ fidei 8 _ F. 20. F. 
de ad. ed. u. l. 8. & l. 19, G, der and. See 
the firſt Article of the third be den of Oovenants 
F | 

6. The fin The firſt of theſe three forts of En- 

| forts of 110 ee reaches to all the particular 
we, has Covenants, and to all the different 
are expreſ- Pacts, which may be added to the Con- 
ſed. tract of Sale; ſuch as Conditions, Clau- 
ſes . — default of Payment, 

che Right of Redemption, and others 

of the like nature, which ſhall be ex- 


plained in the ſixth Section; And theſe 


Covenants make a part of the Contract, 
and are in the place of Laws 58. 


See the firſt Article of the fourth Section of Cove- 
nants,, and the ſixth Section of this Title. | 
Hoc ſeruabitur quod initio convenit, legem enim 
contractus dedit. J. 23. . de reg. jur. | 
Contractus legem ex conventione accipiunt. J. 1. 


>. The ſ= The ſecond fort of Engagements, 
— which are the natural conſequences of 
CNS the Contract of Sale, comprehends thoſe 


hich ariſe under which the Seller may be to the 


from te Buyer, and the Buyer to the Seller, al- 
nature of tho? the Contract make no mention of 
b them. Theſe Engagements oblige the 
Parties in the fame manner as the Con- 
tract itſelf, of which they are Conſe- 
quences b. And they ſhall. be explained 


De eo quad alterum alteri, ex bono & æquo 
Præſtare oportet. I. 2. in f. F. de oblig. & act. See 
the two. | | TS 52 755606537 24 | 


| The third ſort of Engagements con- 
fort,isof the ſiſts of thoſe which are eſtabliſhed by 
meneregs. particular Tivirh, "by the PraBice anil 
lated by rhe Cuſtom of the Country. 

Laws, Cuf- has regulated in the Sale of Horſes, the 


tom, and V. Defects which are ſufficient to annul the 
Country. © Os 5 1 | 
t mos regionis poſtulabat, J. 8. C. de locato 
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Of rhe Engagements which the Seller, 
. under to the Buyer, = 


The CONTENTS. | 

1. The firſt Engagement of the Seller, is to 
deliver the thing ſold. © 1 
2. Me ſecond Engagement of the Seller, is 
180 Take care of the thing fold till 
tze time of delivery. 
Vol. I. 


-ountry. Thus, Cuſtom 


3. The third Engagement, is that of War- 
,. Ae | 

4. The fourth Engagement relates to the 
Faults of the thing ſold. 

5. The definition of Delivery. 


2 


6. De Delivery, of Maveables. 


Fax! 


7. Delivery of Immoveables. Fit 
8. The Clauſe of precarious Poſſeſſion ta- 
city underſiond. _ 1 

g. Delivery of Things Incorporeal. 

10. The firſt eſfect = the Delivery, is the 
tranſiation of the full Property. 

11. Another. effect of the Delivery, with 
reſpect to him who has bought the 
thing honeſtly from one who was 
not the right Owner z and that is, 
the right of enjoying it. 

12. Another effe of. the Delivery, the 

©... right to preſcribe. 

13. Another effett of the Delivery, be- 

een two Buyers of the ſame 
thing. 5 

14. Of the Time of Delivery. 

17. Of the Place of Delivery, _ 

16. Damages for the delay. of Delivery, 

17. M berein conſiſt the Damages. 

18 Conſequences of Gain, or Loſs, which 

enter not into the Damages, 

19. Damages are due, whether the Sale 

„ MK --1- t 6 

20. Il. dbes not depend on the Seller 10 

ann the Sale by his failing to de- 

uver the thing. . 

21. The Delivery hindered by an accident. 

22. If the Seller is in hazard of loſing 

the Price, he is not obliged to de- 

Auer the Thing. 

23. The Seller and Buyer both in delay. 

24. What care the Seller ought to take of 
the thing ſold. 

25. The care which the Seller is to take, 
. may be regulated by agreement. 
26. If it is the Buyer's fault that he does 
nut receive the Goods, the Seller is 
"  ahiſcharged from his Obligation to 

late care of them. 


h 27. The Engagement of the Seller not to 


ell too dear. 
3 


VDEorrx buy things for no other 
end but to have them in their own 1. The fi 


power, and to poſſeſs them. Thus, the e 2 
firſt Engagement which the Seller is un- 77% 9." 
der, is to deliver the thing ſold, altho' ver the 
the Contract make no mention of it a. hing ſold 
And the Rules of this 2 mem ſhall 

be explained in the fifth Article, and 

thoſe that follow. 


Imprimis ipſam rem præſtare venditorem opor- 
tet, id eſt, tradere. J. 1 1. f. 2. f. de act. empt. & vend. 


44 II. It 
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fold till the cite of the thing fold b, purſuant to the e en 9 
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EE ny ¹˙ pry rc TN | The Delivery of Movablcs is TIN 6. th de- 
x VV III. 3 either by tranſporting: them into the — 1 6 
L D 5. 
power and poſſeſſion of the Buyer s, or: 
| 25 di This 5 tte de of the without: this . tranſportation,” by the de- 
mir uch Delivery, and makes a third Engage: livery of the Ke 8, Fr the things ſold are 
of Warran- ment, that the Seller ought, to warrant, a under Lock and Key, or by the 
5 chat is, ſecufe the Buyer in the peace- bare will of the Seller an Buyer, * the 
| able Poſſeſſion of the thing ſold. And things could not be tranſported; or if 
this obliges the Seller to put a ſtop to the uyer had already the, thing ſold in Aar 
the Pretenſions of every one that claims, his cuſtody by another Title, as if it was - 
either 4 Ri ight of Property 1 in the thing * depoſited inc his hands; or if he had 
ſold,” or, an BAT ht which might borrowed =. I . 
diſturb che ityer e Poſſeſſion and 5 | 
Enjoyment df the thin he has bou ht, ; 8 5 ae L 2 5 Py acg. rer. . Amn. 
; d. ne CH HT e . 
For it ef 10 10 e "cpa Si quis merces in horten. depoſitas vendiderit, 
cn OYa LOA NE ua beugt CN Gimul atque claves horrei tradiderit emptori, tranſ- 
pl an the Rules x this EAST in fertp proprietatem, mercium ad emptorem. §. 45. 
the tenth Section. N int. de rer. Hof. l. t. f. 21. in F.. de agg. vel amitr. 
| Paſſ. l. 74; ff de cr. 1 
ive tota res evincatur, [0 pars, labet regreſ⸗ Non eſt enim corpore &t actu geceſſe hed 
| ſum emptor in venditorem. 4. 1. F. de evict. u. l. hendere poſſeſſionem, 456 etiam oculis & a 
| 60. & 70, cod, Habere licere, 1. 11. F. wt. F. de Et arguments; eſſe cas tes que pr mud 
14 ac. empt. & uvenl. nem ponderis moveri non paſſunt, ut columnas: 
1 | [The Common Law of England 208 bind a Man nam pro traditis eas haberi, in re prxſenti conſen« 
wh: ro warrant the thing he ſells, unleſs "there be an «xp ſerint. J. 1. $. 21. F. de acq. vel amitt, poſſ. 
"41 01 Warranty, or a Warranty by Law. a Interdum ſine — nuda voluntas domini 
| | 7.8 8 0 ſufficit ad rem transferendam. Veluti fi rem quam . . 
_ => W. | | commodavi, aut locavi tibi, aut apud te depoſui, 
„ | METH WT ie VII vendidero tibi. Licet enim ex ea cauſa tibi eam 
N non tradiderim, eo tamen quod patior eam ex cauſa 
4 Wi: | 8 4. The Site people buy things only to im- emptionis apud — eſſe, tuam efficio. 1, 9. H. 5. F. 
1 fourth * ploy them to the uſes for which they wn pole n An. 8 44- of. 1 Lan Mr 
3000 gagement are deftined, this is a fourth Engage- | | 
RET relates to _ I og? 1 RY = IR 
Wt! | the Faults ment which the Seller is under to the - vir. 
"FB of the thing Buyer, to take back the thing ſold, at 
„ . it bas ſuch faults and defects as render it The Delivery of Immoveables is * 7. 2 
ml: unfit for its uſe, or too troubleſome 3; by the Seller, when he quits the Poſ- & hnmovi- 
5 or to diminiſh the Price of the ching, ſeſſion of the Thing that the Buyer may ales. 
BE: whether the defects were known to the take it = whether it be by delivering 
By: Seller, or. not d. And if, he knows them, the Deeds and Writings, if there be 
Bl be is obliged to declare theme. The any n: or the Keys, if it is a place ſhut 
_ Kules of this Engagement ſhall be ex- up, ſuch as a, Houſe, a Park, a Gar- 
"ie A Plained, in the cleyenth Section. dene: or by carrying the Buyer on the 
Hh OB ITY FT ON place: or only. ſhewing him it at a diſ- 
1 Se 32 ignum vi oſum en- 
bo didit, ſi quidem ignorans fecit: id tantùm exempto 3 9 b Conſent: tin That Ne take 
a actione præſtaturum, quanto minoris eſſem emptu- 5 eſſion of it à: or 5 the Seller's ac- 
1 rus, ſi id ita eſſe ſciſſem. Si vero ſciens reticuit, ele that if. he continue to po 
= &c. 1. t3.f. de a. empt. &. dend. ſeſs it, ir ſhall: be only. precariouſly; 


Es. _— faciant emptores, quid morbs, vitiive 
cuique fit I. F. de 5 
q 9. 1. . de ad. ed. e o. poſſeſſes a thin 


that. is, in the fame, manner as he w 0 
nia, cum ea 2 venibunt, palam,' rects,pro- .belongin to another 
nuntianto. J. $. | — off con lition. to reſ MS it to the 
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Deize Cbxrxlet of Sk. Tit 2. Sec. 2. 


Owner, whenever he ſhall be pleaſed 
to call for it*. And if the Seller reſerves 
for himſelf the Uſe and Profits, this Re- 
ſervation ſhall likewiſe be in the place 


of Delivery .. 

iin FH $663 Mon . 4 
Qui fundum dari ſtipularetur, vacuimm quoque 
0 Pak tradi — — ſtipulari inte 2 
3. b. 1. F de at. empt. i · venl. | 
Emptionum mancipiorum iriſtruthentis dona- 
tis, & ꝛtraditis , & ipſorum manxipiorum donatio- 
nem, & traditi factam intelligis. J. 1. C. de 


* Simul atque caves horrei Madiderit” emptori, 


transfert proprietatem merciuſi ad emptorem. J. 9. 
q * ; ** 


§. 6. F. de acg. rem. dom. | | 
Si vicinum mihi fundum mercato, venditor in 
mea turre demonſtret, vacuamque ſe poſſeſſionem 
tradere-dicat': non minus poſſidere cœpi, quam ſi 
7 acq. vel 


pedem finibus intuliſſem. J. 18. F. 2. 
aAmitt. tof. 1 + „ f 5 
-- 4; Secundum conſenſum auctoris, in poſſeſſionem 
ingreſſus, rectè poſſidet. l. 12. C. de conty. empt. 
2 qui rogavit ut precario in fundo moretur, 
non poſſidet: ſed poſſeſſio apud eum qui conceſſit, 
remanet. J. 6. S. 2. F. de precarib. l. ult. cod. Preca- 
rium eſt quod precibus petentis utendum concedi- 
tur tamdiu-quamdiu is qui conceſlit patitur. J. 1. 


eod. See the ſecond. Article of the firſt Section of 


the Loan of things to be reſtored in ſpecie, and of 


a precarious Loan. 


„ 
Clauſe of 
precarious 
Poſſeſſion 
zacitly un- 
arrſtood. 


of Things 


Quiſquis rem aliquam donando, vel in dotem 


dando, vel vendendo, uſumfructum ejus retinuerit, 
etiamſi ſtipulatus non fuerit, eam continuò tradidiſſe 
eredatur: nec quid ampliùs requiratur, quo magis 
videatur facta traditio. J. 28. C. d. donat. l. 35. 
d. ult. eod. See the third Article of the ſecond Sec- 
tion of Donations. | 

This Article regards only. the Delivery, and not the 
ways of. taking Poſſeſſion ; of which mention ſhall be made 


If the Clauſe of precarious Poſſeſſion 
has been omitted in a Contract for ſell- 
ing an Immoveable Thing, it is tacitly 
underſtood, as to the effect of giving 
the Buyer a right to take Poſſeſſion of 


the Thing, if it is not already poſſeſſed 
by others. For the Sale transterring the 


Property of .the thing, it implies the 


conſent of the Seller, that the Buyer 


ſhould take Poſſeſſion of it t. 


i Qui fundum dari Ripular retur, yacuam uoque 
flethonem tradi oportere, ſtipulari intelligitur. 
3. f. 1. |. de ad. empt. & vend. ſecundum con- 


ſenſum audtoris in poſſeſſionem ingreſſus rectè poſ- 


ſidet. J. 12. C. de contr, empt. 


IX. 


Things 88 ſuch as an In- 
heritance, a Debt, or any other Right, 


Incaporeal. cannot properly be delivered ", no more 


than touched x; but the power of uſing 
them is in lieu of Delivery. Thus, the 


Seller of a Right of Service does as it 
were deliver. it, when he ſuffers the 
Buyer: to make uſe of it). Thus, he 
who ſells or transfers a Debt, or any. 


5 * 
— 3 2 
3 Ne. 
* - 
7 PIER 
Nane 
- * . - 


a>, | PWLV 


Incorporales res traditionem & uſucapionem 


* 


10n recipere manifeſtum eſt. J. 43. F. 1. F. de acg. 
eee 3. §. 1. F. d ug. 


Sh Incorporales ſunt, que tangi non poſſunt, qua- 
lia ſunt ea quæ in jure conſiſtunt. f. 2. inf. de rab. 


corp. a | | 
Ego puto uſum ejus juris pro traditione põſſeſ- 
ſionis accipiendum eſſe. I. wr. ff de ſervit. . 


Ao 


The firſt effect of the Delivery is, 10. Neft 
that if the Seller is the right Owner of ee of th 


IP | A N + , ak by 
ives. to the Buyer, or Aſs 


of: 


the thing ſold, the Buyer becomes at the vouch bs 


tranſla- 


lame time fully Maſter of it, and acquires,;,, ef be 
a right to e en it, to uſe it, and to diſ- fall Proper- 


ole of it 2, 
ing Surety to the Seller; unleſs the Seller 
is contented with the ſimple Bond, or 
Promiſe of the Buyer *. And it is this ef- 
fect of the Delivery which is the perfect 


# * : ” 


accompliſhment of the Contract of Sale. 


-* Traditionibus, & uſucapionibus dominia rerum, 
non nudis pactis transferuntur; J. 20. C. de pat. 


e paying the Price, or giy-y. 


per traditionem jure naturali res nobis acquiruntur.' - 


Nihil enim tam conveniens eſt naturali æquitati, 


quam voluntatem domini volentis rem ſuam in ali- 


um trans ferre, ratam haberi. Et ideo, cujuſcunque 
generis ſit corporalis res, tradi poteſt: & à domino 
tradita, alienatur. F. 40. if. de rer. diviſ. Nunquam 
nuda traditio trans fert dominium, ſed ita fi vendi- 
tio, aut aliqua juſta cauſa præceſſerit, propter quam 
traditio ſequeretur J. 3 1. F. de acq. rer. dom. 
Venditæ res, & traditæ non aliter emptori ac- 
quiruntur, quàm ſi is venditori pretium ſolverit, 
vel alio modo ei ſatisfecerit. F. 4 1. mt; de rer. div. 


Quod vendidi non aliter fit accipientis, quam fi aut 


pretium nobis ſolutum ſit, aut ſatis eo nomine fac- 
tum, vel etiam fidem habuerimus emptori ſine ulla 
ſatisfactione. I. 19. F. de contr. empt. l. 73. cod. 
This Article is not contrary to what has been ſaid in 
the ſecond Article of the firſt Section, that the Sale is per- 
fected by the bare conſent. For we muſt lifting i 
the Contract of Sale, and in all other Contracts which 
are perfected by' the bare conſent, two ſorts, or two de- 


grees of perfection. | , | 
_ The juſt 00 # that which is mentioned in the ſecond 
Article of the firſt Section; and the ſecond is that which 

is here ſpoken of in this tenth Article. The difference 
betwixt them conſiſts in this, that the bare conſent forms 


only the Engagement of the Contructers to perform. re- 


ciprecallj what t one another. 
Seller is bound to deliver the thing ſold, and the uyer 
to pay the Price; and it is in this ſenſe, that the- Con- 


omiſe to one another. Thus, the 


tnc of Salt is perfected by the bare conſent. But there 
is ftill wanting a ſetond accompliſhment which conſiſts in 


the execution of theſe Engagements, and has this effect; 
that whereas the Contract of Sale without Delivery does 
not make the Buyer Maſteh and Poſſeſſor, and does not 
give him a right to enjoy, to uſe, and to poſe of the 
thing ſold, but oniy a right to demand the Deliv 

this Delven of the thing, together with the Payment 
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vieh reſpeck t 55 him b. But 


be 01 Vi L LAW, Se, 


l 2 pp ens Mon: che the Boer 


ay Aarne — theſe 


vr. 0- 4 leide Seller was $66 6 right | 


ther ofe# of the thing ſold, a Buyer does not be- 


Delivery, Come _ of it Ta by yy by haying it delivered 
1 


e has. ht the 
ro him who t hi ing honeſtly y and fairly, believing that 
% e, the Seller was Maſter of it ; "he looks 
hats upon himſelf,” and is fo lookt T by 
from one Others, as if he were in effect the true 
2 was Owner of the thi 

_ 7 of the Bu yer s, which he has 
„ground to belicys: to be a rightful and 
that is the awful Poſſeſſion, ought to have the 
right of en {ame effect as if he were really and truly 
ſoying it. Maſter of the thing. 


own, without being in danger of reſto- 
ring what he has uſed and conſumed 


during the time he was ignorant that 


the thing belonged to another perſon e. 


* Traditi nibil p tranferre debet, vel po- 
teſt ad eum qui accipit, quàm eſt qui tra- 
dit. I. 20. fd cop 1 e 

Si quis à non domino quem domitum eſſe 
crediderit, bona fide fundum emerit, vel ex dona- 
tione, ine: ualibet juſta cauſa, æqus bona fide ac- 
oeperit, nat i ratione placuit, frudtus'quosiperce- 


pit ejus eſſe. pro cultura & cura. Et ideò fi poſtea 


dominus: ſupervenerit, & fundum vindicet: de fruc- 


tibus ab eo conſumptis agere non poteſt. 
de rer. div. Dolum authoris, bonæ 04 —— 


non nocere, een J. 3. C. de per. & cm. 


rei vend. < of the 

To the meaning words, 
— niginh che mani pred res 
Toft. de rer. diviſ. it is fit to take notice of the words of 
the twenty-fifth Lum, ff. de uſur. omnis fructus non 
jure ſeminis, ſed jure ſoli percipitur: Au¹ ne 
if 


the Poſſeſſar who. comes fairly and the Po 
ſion does. enjoy rare wither eee 
n 


witlous 
0 XII. 


12. 4w- Another effect of the Paley of the 
cher of thing fold, 
2 Maſter of it, is, that the Buyer, 

% who believes the Seller to be the right 
Owner, preſeribes; and acquires the 
Property after. a ſufficient Poſſeſſion, 
that is conformable to the Rules which 
ſhall be explained in the Title of Poſſeſ- 
ſion, and Preſeriptions d. regs 


right to 


preſcribe, 


* Pars quæ putatur eſſe vendentis, per log 
poſſeſſionem uf emptorem Tall, 1 * 2 7225 
rr rnit po: 1.26. eod. 


POETS 1 Oe ro 
II the fame thing is ſold to two Buy- 
Man anner 2  $re 


13. Ano- 
ther effecs 


. the other 


And this Poſſeſ- 


Thus he poſſeſſes 
is enjoys it, and makes the fruits his 


alcho? the Seller were not 


E n, or FE of the Della 


two by he Gyr the firſt po. the”? 3 
two to Whom. it has been delivered, and 2. , , 


ers, whether 


ho is in poſſeſſion of it, will be pre- the ſame 
Rach altho' the thing was: ſold firſt to hig. 


rſon; unleſs it be that one 
4 the waz not the Maſter of the 

ſold, and that the other was; for 
in thing. caſe he Who bought it of the 
Maſter will be preferred to him to 
whom the thing was delivered e. And 
in all the caſes, * other Buyer will 
Seer his e of ne againſt his 

eller. : 


2 * Sirdyobus. quis m ee Fe fide 
ementibus, videamus quis magis publiciana uti poſ- 
ſit, utrum is cui priori res. tradita eſt, an is qui tan 
tum emit. Et Julianus libro ſeptimo digeſtorum 
ſeripſit, ut, ſi quidem ab eodem non domino eme- 
rint, potior ſit cui priori res tradita eſt: quod ſi à 
diverſis non dominis melior cauſa fit poſſidentis, 
quam petentis. Quæ ſententia vera eſt. J. 9. F. 4. 
F. de public. in rem act. uterque noftram eamdem 
rem emit à non domino: cùm emptio venditioque 
ſine dolo malo fieret, traditaque eſt: ſive ab eodem 
emimus, ſive ab alio, atque io; is ex nobis tuen- 
dus eſt, qui prior jus ejus apprehendit. Hoc eſt, cui 
primum tradita eſt, Si alter ex. nobis à domino 
emiſſet, is omnimodo tuendus eft. J. 3 1. f. 2. F. de 
at. emp. & vend. Quoties duobus in ſolidum 
prædium jure diſtrahitur, manifeſti juris eſt, eum 
cui priori traditum eſt, in detinendo dominio efſe 
potiatemn. J. 15. C. de rei vend; 

Quoniam contractus fidem fregit: ex empto 
actione conventus, quanti tua intereſt Fe o- 
getur. J. 6. C. de hated, vel act. vend. 

» This Rule may ſeem to that which is coneain- 
ed i 4. the — on Article of the fin Sectio, and to the 
ſecond Article of the ſeventh Section, For by 
25 <A Rules the Sale is er accompliſhed by the 
bare effect of the conſent, t the thing ſold periſhes 
before it is delivered, the loſs is 540 Buyer's 3 from whenoe 
ir 2 Tl a to follow thut the; Ea was already Maſ- 
and nhat therefore by the ſecond 
l thing belonging to another perſon, 
and thut the firſt Buyer may claim it as his, But, as 
we have already = 1 on the tenth Article of this 
Seefion, it is only þ the Doi that the Sale receives 
its full Accompli 5 mates the Purchaſer 
Maſter of the thing ſold. Thu, he who buys the laſt, 
but of the: Seller who has che thing ſtill in his poſſeſſion, 
yy ets poſſeſſion of the thing, is preferred to the faſt 
Bock, "who has himſelf to Hame for not taking poſſeſſion 
of the thing, in hays) to 2 himſelf Ma it. And 
4 is likewiſe for the intereſt of the Publick, that perſons 
ſhould not: be diſturbed in their poſſeſſions by Sales _ 
atted in private, or antidated. It is upon theſe Princi- 
ples that ſome Cuſtoms have expreſly determined, that a 
ſecond Purchaſer of an Eftate, who get: firſt Poſeſon of 
it, is preferred to him who had bonght it firſt, - 


XIV. 

The Delivery of the thing ſold ought 14. 9f fle 
to be at the time re ed by — 2 — of 
tract. And if — ntract Gs nothing ** * 
of it, the Seller ought to deliver the 
thing without delay; unleſs the Deli- 
very ſhould requirè that the thing be 


tranſported into another place, for the 
doing of which a 0 7 would 15 neceſ- 


{ary 8. 


. Goode. 
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Place of 


Delivery. 


Of the Cox TRA of SALE. Tit. 2. Sect. 2. 


. Quoties in obligationibus dies non ponitur, 
præſenti die pecunia debetur. Niſi ſi locus adjec- 
tus, ſpatium temporis inducat: quo illo poſſit per- 
veniri. J. 4 1. F. 1. F. de verb. obl. H. 2. inſt. cad. 

See the fifth Article of the third Section of Cove- 


E 


nants. 


XV. 


15. of th The Delivery ought to be in the 


Place agreed on. And if the Contract 
makes no mention of the Place of Deli- 
very, the Seller ought to deliver the 
thing ſold in the place where it happens 
to be at the time ; unleſs the intention 
of the Contracters ſeems to demand, that 
the Delivery ſhould be made in another 
place h. | 

See the 2 Article of the third Section of Cove- 
zants, V. I. ult. ff. de con. trit. l. 22. in fine ff. de 
reb. cred. | 


XVI. 


16. Dama- If the Seller fails to deliver the thing 


ges for the 
delayof De- 
lrvery. 


ſold on the day, and at the place where 
the Delivery ought to be made; he 
ſhall be bound to make good the Dama- 
905 which the Buyer ſhall ſuſtain by his 


elay i, purſuant to the Rules which 


follow. 


gi res vendita non tradatur, in id quod intereſt, 
agitur. Hoc eſt, quod rem habere intereſt empto- 
ris. J. 1. F. de act. empt. vend. l. 1 1. §. 9. eod. I. 4. 
& to. C. eod. 


XVII. 


17. Where- The Seller who is in delay to deliver 


in conſiſt the 


Damages. 


the thing ſold, is accountable for the 
damage which his delay ſhall have oc- 
caſioned, according to the condition of 
the things, and the circumſtances. Thus, 
the Seller of an Eſtate who is in delay 
to deliver it, ought to reſtore to the 


Buyer the value of the Fruits which he 
has hindered him from enjoying. Thus, 


he who was obliged to deliver on a cer- 
tain day, in a certain place, Corn, Wine, 


or other Proviſions, of which the Price 


was riſen on the day, and at the place 
where they were to have been delivered, 
is bound to pay to the Buyer the value 
at which they were on the day, and at 
the place appointed for delivery, in or- 
der to make up either the 21 8 which 
the Buyer might have made by ſelling 


the things again at that place; or the 


loſs which he ſuffers, if for his own uſe 
he was obliged to buy others at a high- 
er price than what he had agreed to 
give at the time of the Sale l. 


Non folum quod ipſe per eum acquiſii, præ- 
ſtare debeo: ſed & id quod emptor, jam tunc ſibi 
RAS \ | 


I 


tradito ſervo acquiſiturus fuiſſet. J. 31. F. 1. F. de 
act. empt. & vend. cum per venditorem ſteterit, 
quominus rem tradat, omnis utilitas emptoris in 
æſtimationem venit, quæ modo circa iplam rem 
conſiſtit. JI. 21. F. 3. F. de ad. empt. & vend. Si 
merx aliqua quæ certo die dari debebat, petita fit, 
veluti vinum, oleum, frumentum : tanti litem æſti- 
mandam Caſſius ait, quanti fuiſſet eo die quo dari 
debuit. J. ult. f. de condict. trit. idemque juris in 
loco eſſe, ut æſtimatio ſumatur ejus loci, quo dari 
debuit. d. I. _—_ in diem, vel ſub conditione 
oleum quis ſtipulatur, ejus zſtimationem eo tempo- 
re ſpectari oportet, quo dies obligationis venit tunc 
enim ab eo peti poteſt. J. 59. . de verb. obl. 


XVIII. 


The Profit or Loſs, which is to be 18. c 


computed as part of the Damages of the 
Buyer, ought to be reſtrained to that 
which may be imputed to the delay, 


and which is a natural and ordinary con- zo the Da- 
ſequence of it, and which it was eaſy to mages. 


foreſee: Such as the Damages explained 
in the caſe of the preceding Article; 


and ſuch as would likewiſe be in the 


ſame caſe, the charges which the Buyer 
had been at, in going to receive, and to 
tranſport the Proviſions which he had 
bought, and the other immediate conſe- 
22 which it is natural to expect 


rom the delay. But we ought not to 


extend the Damages to conſequences 
that are more remote, and altogether un- 


foreſeen, which are rather an extraordi- 


nary effect of ſome event, and of ſome 
conjuncture of affairs flowing from the 
Divine Providence, than of the delay 
of the Delivery. Thus, for example, if 


the Seller not delivering at the time and 


place Corn which he has ſold, the Buy- 


er has, for want of having the Corn 


delivered to him, miſſed an opportunity 
of ſending that Corn to another place, 
and of ſelling it there at a higher rate 


than it was at in the place where it 


ought to have been delivered: Or if for 
want of having that Corn, he has been 
obliged to ſend away Workmen, and 
put a ſtop to a Work, the interruption 


of which occaſions him a conſiderable 


loſs; the Seller will not be bound to 
make good neither this Gain which the 
Buyer has miſſed of, nor this Damage 
which he has ſuffered, which are not ſo 
much Conſequences that may be impu- 
ted to the delay of the Delivery, as Ef- 
fects of the Divine Providence, and Ac- 
cidents for Which no man ought to be 
accountable m, 


m Cum per venditorem ſteterit, quominùs rem 
tradat, omnis utilitas emptoris in æſtimationem ve- 
nit: quæ modo circa ipſam rem conſiſtit. Neque 
enim {i potuit ex vino puta negotiari, & lucrum 
facere, id æſtimandum eſt, non magis quam fi tri- 
ticum emerit, & ob eam rem quod non fit tradi- 
tum, familia ejus fame laboraverit, Nam pretium 


tritici, 
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tritici, non ſervorum fame necatorum, conſequi- 
tur. J. 21. f. 3. E dead. empt. & vend. ut non ſit 
cogitatum à venditore de tanta ſumma, 0. 43. in f. 


7 Ser the Title of Intereſts, Coſts, and Damages, and 
Reſlitution of Fruits. | | | 


XIX. 


19. Dama- Beſides the Damages which the Sel- 
ges are due, ler is liable to for not delivering the 
whether the 
Sale ſubjiſts, 


» nr. ame account another Penalty, which is, 


that the Sale may be annulled, if there 
is ground for it. As, for inſtance, if he 
who was obliged to deliver a Merchan- 
dize on the day of an Imbarkation, or 
on the day of a Fair, fails to do it, he 
will be obliged to take back his Goods 
if the Buyer pleaſes, and to reſtore the 
Price, if C has already received it. And 
he will be moreover bound to make 
good the Damages, for not having deli- 
852 the Goods at the time and place 


appointed. And even in the caſes where 


the Sale ſubſiſts, the Seller is neverthe- 
leſs bound to make good the Damages. 
Thus, the Seller who by delaying to de- 
liver an Eftate which he has ſold, de- 
prives the Purchaſer. of the enjoyment 
of the Fruits, is bound in the Value of 
the Fruits, although this delay be not 
enough to annul the Sale n. | 


» This Rude is a Conſequence of the former. 

; Ee 
20, It does It never depends on the Buyer to 
not depend elude the effect of the Sale, by his fail- 


a ing to make delivery of the thing; and 


the Sale, by he may be always forced to deliver 


his failing it, if it is poſſible; provided that the 


to deliver 


3 Buyer performs his part of the Contract. 


cannot procure the Sale to be annulled, 
by his not paying the Price at the term 
appointed o, as {hall be made appear in 


. 


e proper place. 


P. I. 2. & 3. . de lege commiſſ. quod ab initio 
ſponte ſcriptum, aut in pollicitationem deductum 
eſt, hoc ab invitis poſtea compleatur. 7. alt. C. ad 
Pell. J. 5. C. de obl. & act. See the nineteenth Arti- 


cle of the fourth Section of Covenants; and the 


ninth Article of the following Section. 
XXI. 

21. Ihe De- If the Delivery is hindered by an ac- 
lrvery hin- cident; as if the Seller has been robbed 
Sal ® of the thing ſold (that is, if it has been 

' taken from him by force) the Seller will 
not be liable to Damages p; unleſs the 
accident happened after he was in fault 
for not delivering it, according to the 
Rule explained in the third Article of 


the ſeventh Section. 


thing ſold, he incurs likewiſe on the 


In the ſame manner likewiſe the Buyer 


y Sj ea res quam ex empto preftare debebam, vi 
mihi adempta fuerit, quamvis eam cuſtodire debu- 
erim: tamen propius eft, ut nihil amplius quam 
actiones per ſequendæ ejus, præſtari a me emptori 
oporteat. Quia cuſtodia adverſus vim parùm pro- 
ficit. J. 3 1. F. de at. empt. & vend. Quidquid ſine 


dolo & culpa venditoris accidit in eo venditor ſecu- 


rus eſt. F. 3. inſt. de empt. ENG 
XXII. 


If the Seller is in manifeſt danger of 2.4 the 
loſing the Price, thro' the Inſolvency of of 
the Buyer, or for other cauſes, he may hong the 
keep the thing ſold, by way of Pledge, Price, he is 
until the Buyer has given him Security * 


for his payment 9. I. 
1 In the ſame manner as the Buyer cannot be obliged 
to pay the Price, if heis in danger of an Eviction. Ante 
jum ſolutum, dominit quzſtione mota, pre- 
tium emptor ſolvere non cogetur: niſi fidejuſſores 
idonei à venditore ejus evictionis offerantur. 4. 18. 
§. 1. F. de per. & com. r. v. venditor, pignoris loco, 
quod vendidit, retinet, quoad emptor ſatisfaciat. l. 
31. F. 8. F. de ad. ed. v. I. 22. . de hared. vel act. 
vend. See the eleventh Article of the third Section. 


XXIII. 


If the Buyer and Seller are cqually in 23: The 


delay, the one in receiving, and the Seller = 
other in delivering; the Buyer, whoſe * 
fault it is that he did not ſooner receive ; 
the thing ſold, cannot complain of the 


delay of the Delivery*. 


Si & per emptorem & venditorem mora fuiſ- 
ſet quominus vinum præberetur, & traderetur: per- 
inde eſſe ait, quaſi fi per emptorem ſolum ſtetiſſet. 
Non enim poteſt videri mora, per venditorem emp- 
tori facta eſſe, ipſo moram faciente emptore. J. 51. 
F. de act. empt. vend. l. 17. F. de contr. empt. 


Of the CUSTODY of the Thing 


XXIV. 


If the thing fold remain in the cuſto- 24. what 
dy of the Seller, he is obliged to take care the 
care of it until the Delivery; not only S 942% 


e to take of 
in the fame manner as he takes care of , ehing 


* 


what 1s his own, bur he is to take the fold. 
ſame care of it as he who has borrowed 
a thing for his own uſe. And he is to 
be an = only for what 7 
may do knaviſhly, but for every negl 
110 eve alk Which a conch at di- 
ligent Maſter of a Family would not 
readily fall into tr. Becauſe the Contract 
of Sale is as much for the intereſt of the 
Seller, as of the Buyer ". 
Cuſtodiam venditor talem præſtare debet, quam 
præſtant hi quibus res comm eſt. Ut diligen- 
tiam præſtet exactiorem, quam in ſuis rebus adhi- 
beret. J. 3. F. de per. & commodo rei vend. See the 
ſecond Article of the ſecond Section of the Loan of 
things to be reſtored in ſpecie. 5 
ol 


_* Of the ConTract of SaLE. Tit. 2. Sect. 3. G65 


- _* $i venditor eam diligentiam adhibuiſſet in inſula 
cuſtodienda, quam debent homines frugi, & dili- 
gentes præſtare; ſi quid accidiſſet, nihil ad eum 

pertinebit. I. 1 1. e. Dolum, & culpam recipiunt 
mandatum, commodatum, venditum. I. 2 7 F de 
reg. jur. In his quidem & diligentiam. d. J. 23. 
Talis cuſtodia deſideranda eſt à venditore, qualem 

bonus paterfamilias ſuis rebus adhibet. J. 35. F. 4. F. 

die conty. empt. | 
Ubi utriuſque utilitas vertitur ut in empto —- 
- & dolus de culpa præſtatur. J. 5. §. 2. F. commod. 


XXV. 


25. Te Il it is agreed to eaſe the Seller of the 
care which trouble of ooking after the thing ſold, 
the Seller is rde rabies lated th Me 
7orake, may or if the 2 ave regulated the man 
be regula- ner in which the Seller ſhall be bound 
ted by a- to take care of it; he will be no farther 
gement. obliged, than to take ſuch care as is ſpe- 
cified in the Agreement *. And more- 
over, he will be accountable for what- 
ever may happen thro' his Knavery?; or 
thro' any Neglect of his which is ſo 
groſs as to border upon Fraud 2. 

* Sed hæc ita, niſi fi quid nominatim convenit, 
vel plus, vel minus in ſingulis contractibus. Nam 
hoc ſervabitur, quod initio convenit. Legem enim 


contractus dedit. l. 23. . de reg. jur. l. 35. I. 4. F. 


de contr. empt. | 

Non valere fi convenerit ne dolus præſtetur. d. 
l. 23. F. de reg. jur. 5 jk 
4 SONY negligentia prope dolum eſt. J. 29. f; 


XXVI. 


26. If itis If the Buyer is in delay to receive the 
the Buyer's thing ſold; whether it be after the term 


faulr that fixed for the Delivery, or after giving 


2 2 the Buyer warning, if no term is fixed; 


Good, the the Seller ſhall be diſcharged from his 
Seller is diſ- Obligation to take care of it; and fhall 
| r be no farther liable than for what may 
3 happen thro his Knavery *. | 
to take care : 22 | S543 
of them. * Illud ſciendum eft, cam moram emptor adhi- 
bere cœpit, jam non culpam ſed dolum malum tan- 
tum præſtandum a venditore. J. 17. f de per. & 
com. Vino per averſionem vendito finis cuſtodiæ 
eſt avehendi tempus, quod ita erit accipiendum, ſi 
adjectum tempus, eſt. Cæterùm ſi non ſit adjec- 
tum, videndum ne infinitam cuſtodiam non debeat 
venditor. Et eſt verius, ſecundum ea quæ ſupra 
oſtendimus, aut intereſſe quid de tempore actum 
fit, aut denuntiare ei; ut tollat vinum. J. 4. H. ult. 

cod; 


Of WARRANTY. 
WW Army being a conſequence of 
: Eviction, the Rules concerning 
it ſhall be explained in the tenth Sec- 


tion, which treats of this Matter. 
Vo L. I. 


ing it ſhall be explained in the eleventh 
Section. 


Of declaring the Faults of the Thing 
* . 


* Engagement which the Seller 
is under to declare the Faults of 
the thing ſold, is a part of the matter 
of Redhibition; and the Rules concern- 


I have not ſet down in the number of Leengage- 
Engagements under which the Seller is 7 = 
to the Buyer, the natural duty of not 
ſelling too dear * : Becauſe there would 
be too many inconveniencies in annull- 
ing Sales on account. of exceſs in the 
Price. And the Civil Policy connives 
at an Injuſtice which the Buyers uſually 
ſuffer willingly; and reſtrains it only in 


the Sale of ſuch things as have their 
Price regulated by the Publick. 


* And if thou ſell ought unto thy neighbour, or 
buyeſt ought of thy neighbour's hand, ye ſhall not 
oppreſs one another. Levit. xxv. 14. 

That no Man go beyond-and defraud his brother 
in any matter. 1 Theſſ. iv. 6. 


- 


SECT. IL 


Of the E ngagements which the Bu 72 


er is under to the Seller. 
P principal baenement which The Ex- 
the Buyer is under to the Seller, gagemen- 
is that of Humanity, and of the Law of T 4 
Nature, which obliges him not to take 75 — Fe 
advantage of the neceſſitous condition of hm a price. 
the Seller, to buy the thing at too low 
a Price:. But becauſe of the difficulties 
in fixing the juſt Price of things, and of 
the inconveniencies which would be too 
many and too great if all Sales were an- 
nulled, in which the things were not ſold 
at their juſt value; the Laws connive at 
the injuſtice of Buyers, with reſpect to 
the Price of Sales, except in the Sale of 
Lands, where the Price given for them 
is leſs than the half of their juſt value b; 
purſuant to the Rules which ſhall be 
explained in the ninth Section; and in 
this Section we ſhall only inſert the 
other Engagements which the Buyer is 
under to the Seller. 8 


And if thou ſell ought unto thy neighbour, or 
buyeſt ought of thy neighbour's hand, ye ſhall not 
oppreſs one another. Levit. xxv. 14. | 
See the Preamble to the Title of the Vices in Cove- 
nants, and the ſecond Article of the third Seftion of the 
ſame Title, 
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1. Engagement of the Buyer to pay the 
10 Price. tl nas 
2. The iim and place q Fayment. 
3. The Seller may detain the thing ſol fot 
2:00 ladk of; en,... 
4. Delay cauſed by an accident. 
7. The Intereſt of the Money is inſtead of 
all Damages occaſioned by the delay 
e payment of the Price. 
6. Three caſes in which the Buyer owes 
11 | the lutereſt f the Price. 
7. F the. Seller takes back his Goods for 
want of papmont. 
8. Diſſolution of the Sale for Non-Pay- 
9. I does not depend on the Buyer to elude 
Ihe Sale by his not paying. I, 
10. Another Engagement which the Buy- 
er is under, as to the expences 
which fall to his ſhare to pay, and 
the damage for which he is ac- 
countable. 5 ht 
11. De Buyer is not obliged to pay the 
Price, if he is in danger of an 


| Eviction. 
12. Another Engagement of the Buyer. 
us 5.x 5 | 
1. Engage- IE firſt * which the 
ment of the Buyer is under, is to pay the Price, 


ps pag and to pay it on the day, and at the place 
Price. regulated by the Sale; whether it be at 
the time of the delivery of the thing 

ſold, or before, or after, according as 

has been agreed on. For the Buyer does 

not become Maſter of the thing ſold 

but by this Payment, or by ſome other 

Surety which is in lieu of it.. 

* Pretium in numerata pecunia conſiſtere debet. 

F. 2. inſt. de empt. & vend. Quod vendidi non ali- 

ter fit accipientis quam fi aut pretium nobis ſolu- 

tum fit, aut ſatis eo nomine factum. J. 19. J. 53. 

F. de contr. empt. F. 41. inſt. de rer. div. a 


7 II. ot, 
2. Thetime If there is nothing regulated by the 
—＋ Sale, as to the time and place of Pay- 
en. ment; the Buyer ought to pay the Price 
at the time and place where the Goods 
are delivered b. 
In omnibus obligationibus in quibus dies non 
gen præſenti die debetur. J. 14. F. de reg. jur. 
J. 41. §. 1. F. de verb. bl. See the fifth an carl 
Articles of the third Section of Covenants. 


* III. 
3: es. If the Buyer does not pay at the time 
2 1 PR and the Seller has not as yet 
thing ſold delivered the Goods; he may _ them 
for lack of by way of Pledge until he be paid e. 


payment. 


2 


* 


2 —— 
emptor ſatisfaciat, J. 3 1. Ff. 8. F. de ad. 

ed. I. 13. f. 8. F. de act. empr. & undd. 

The Buyer is not faulty for not mak- 4. peg 


10 » 
: 


ing payment, if he delays it only becauſe fed 

of an obſtacle which he meets with“ 4 
from ſome accident. As if the over- 
flowing of a River hinders him from 

going to the place where he ought to 

make payment 2. 


1 Ses the twer oft Article of the preceding Section. 
Mora videtur eſſe, {i nulla difficultas venditorem 

impediat. J. 3. H. alt. F. de act. emp. 3 
| * f 1 V. - 
The Buyer is bound in no other da- 5. The in- 


mages, for the bare delay of paying the zereft of the 


Money 1s 1 


Price, but the Intereſt of the Money e. 

And whatever loſs the failure of 1 
ment may have cauſed, or whatever pro- occa/oned 
fit it may have prevented, the Repara- 4 che delay 
tion of the Damage occaſioned by the 25 
failure of Payment is reduced to 3 
Intereſt of the Money; this being re- 

gulated by the Law to be inſtead of 

all Damages of this Kind, as ſhall be 
explained in the Title of Damages. 


_ © Venditori ſi emptor in pretio ſolvendo moram 
fecerit, uſuras dumtaxat præſtabit, non omne om- 
nino quod venditor mora non facta, conſequi potu- 
it. Veluti, ſi negotiator fuit, & pretio 1 cx 
mercibus, pluſquam ex uſuris quærere potuit. J. alt. 


HF de per. & comm. roi ven. 


The Buyer owes the Intereſt of the 6. er 
Price in three caſes. By Agreement, if caſes in 
it is ſtipulated. By a Legal Demand, if 9% we 
after the term of Payment is come, he 2% vet 
pays not: And by the nature of the he Price. 
thing ſold, if it produces Fruits or other 
Revenues, ſuch as a Field, or a Houſe, 
the Intereſt of the Price is due without 


either Covenant, or Legal Demand t. 


Initio venditionis fi pactus es, ut is cui vendi- 
diſti, poſſeſſionem, pretii tardiùs exoluti, tibi uſu- 
ras penſitaret: non immerito exiſtimas etiam 
eas tibi adito præſide Provinciæ, ab emptore præ- 
ſari debere. Nam fi initio contractus non es pac- 
tus, ſi cœperis experiri, deberi ex mora dumtaxat 
uſuras. J. 5. C. de pad. inter empt. & vend. comp. 
Curabit præſes Provinciæ compellere emptorem qui 
nactus poſſeſſionem, fructus percepit, partem pretii 
quam penes ſe habet, cum uſuris reſtituere. I. 5. C. de 
act. empt. & vend. l. 2. C. de uſur. l. 13. H. 20. F. 
de act. empt. & vend. l. 16. H. 1. . de uſur. 


VII. 


If in default of Payment of the Price, 7. if :s 
the Seller finds himſelf obliged to detain, Seller rakes 
or to take back the thing ſold, and its value 47% 
be diminiſhed ; the Buyer will be bound vs 7 
to indemnify the Seller for this diminu- mer. 

a 


Of the ConTRACT oF SALE. . Tit,2. Sect.4. 67 


tion, as far as the Price which was a- 


| met greed on amounts tos. 


5 Thu Rule l of the nature of the Con- 
tract of Sale. For the Sale being perfected, the full 
Price, is due, whatever change may happen to the thi 
- ſold, as ſhall be afterwards ſhewn in the ſecond rtl 

of the ſeventh Section. "OP 
Si vinum venditum acuerit, vel quid aliud vitii 
ſuſtinuerit : emptoris erit damnum. J. r. F. de per. 
& com. r. v. Poſt perfectam venditionem, omne 
commodum, & incommodum quod rei venditæ 
"contihgit, ad emptorem pertinet. J. 1. C. de per. & 
com. r. v. | e 
5 | VIII. 
8. Difols- If the Buyer does not pay at the term 
22 of Payment after the delivery of the 
Non-Pay- Goods, the Seller may demand the Sale 
ment. to be annulled, for want of Payment. 
And the judge will decree it to be void, 
either immediately, if there is danger 
that the Seller ble both the Thipg and 
the Price; or if there is no danger of 
this, after a delay according to the cir- 
cumſtances. And this delay is not re- 
fuſed, altho' it ſhould be expreſly men- 
tioned in the Contract, that the Sale 
ſhould be diſſolved if punctual payment 
were not made at the time appointed b. 

u Spatium datum videri: hoc idem dicendum & 
cum quid ea lege venierit, ut niſi ad diem pretium 
ſolutum fuerit, inempta res fiat. I. 23. in f. f. de 
cob. & ad. | | 
Sr ee the eleventh and twelfth Articles of the twelfth 

Section of this Title. V. I. 38. F. de min. in his verbis, 
lex commiſſoria diſplicebat ei. po 


IX. 


9. It dos It never depends on the Buyer to 


not depend elude tlie effect of the Sale, by his fail- 
5 7555 ing to pay the Price. And the Seller 


che Sale by hath it always in his choice to force 


his not pa- him to make payment, if on his "ra; he... 


mg. performs what he is bound to by the 


Contract i. | 


i Tta accipitur inemptus eſſe fundus, fi venditor , 


\ inemptum eum eſſe yelit, quia id venditoris cauſa 
caveretur. J. 2. . de leg. commiſſ. I. 3. eod. 


X. 
10. Au If betwixt the time of the Sale and 
| 2 2 Delivery the Seller is obliged to be at 
>, the any Charge in preſerving the thing ſold: 
Buyer is or if he ſuſtains any damage by the de- 
under, s lay of the Buyer to take it away; as if 


70 the Ex- Materials that were ſold take up a place, 
pences 


1:4, £1 the Rent of which muſt be paid, or the 


zo his ſhare place being the Seller's own, he loſes 

zo pay, and the Rent of it, the Buyer ſhall be bound 

7 re to refund this Charge, and to make 
jr which good this Damage l. 


he is ac- 


countable. - 1 preteres ex vendito agendo conſequetur etiam 


ſumptus, qui facti ſunt in re diſtracta, ut puta ſi 
quid in ædificia diſtracta erogatum eſt, J. 13. F. 22. 


FF. de act. empt. & vend. Si is qui lapides ex fun- 


| V oL. J. * 


9 


ESA , 4 4 £$©% WE * 95 
do emerit, tollere eos nolit ex vendito, agi cum eo 
poterit, ut eos tollat. J. 9. F. cod. | 
"Ii ** * * XI. * 63 * 
If the Buyer diſcovers before Pay- 11. le 
ment, that he is in danger of an Evic-- Buyer is not 
tion, and if he makes this appear, he ged fo 
cannot be compelled to pay the Price, %, 
till after he is ſecured in his Poſſeſſion”. „ n e 
after he is ſecured in his Poſſeſſion m. , ;, Junger 
\, * Ante pretium ſolutum, dominii quæſtione 1 
mota, pretium emptor ſolvere non cogetur; niſi 
fidejuſſores idonei à venditore, ejus evictionis offe- 
rantur. J. 18. §. 1. F. de per. & comm. r. vend. See 
the twenty- ſecond Article of the ſecond Section. 


XII. 

_ This is another Engagement which 12. Auo- 
the Buyer is under gt — Seller, that OE = 
he is bound to take care of the thing of the Buy- 

which he has bought, in all the caſcs e. 

where it may happen that the Sale ma 

be diſſolved z whether by his own 20 

and deed, as by his failing to pay the 

Price, or by the effect of a Clauſe of 

the Contract, as if there was inſerted in 
it a Power of Redemption. And in 

theſe and the like cafes; the Buyer 

ought to be reſponſible for the bad con- 
dition in which the thing may happen 


to be thro' his fault, or negligence n. 


a In the ſume mamier, and for the ſame reaſons, that 
the Seller is obliged to take care of the thing ſold, before 
the Delivery. . . 

See the twenty-fourth Article of the foregoing Section. 


f e 
5 Of the Merchahdize, or Thing which 
3-coicPrrn 1,8 | 


” Te CONTENTS. 


1. Mhat Things may be ſold. 
2. Things incorporeal, ſuch as Rights, 
may be ſold. | 
Sale of things to come. 
Sale of an uncertain Expectation. 
Sale in groſs aud by the bulk. 
Sale by Number, Weight, and Mea- 
WY 7 RL | 
How Sales by Wholeſale and Retail 
are accompliſhed, 
Sale upon Tryal. 7 
. The Acceſſories of a thing ſold are in- 
cluded in the Sale. | 
io. Things ſeparate from the Edifice, 
which are included in the Sale. 


© ® A P 


11. Acceſſories of Moveables. 


12. In the Sale of one of two things, the 
choice belongs to the Seller. 
13. Sale of a thing belonging to another 


perſon, | 
K 2 I. All 
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5 AYR . le . MI | 343 : 8 
ned p ſold either in groſs, or by the bulk, for Wight,end 
| | I. one and the ſame price; or at the rate . 
A LL forts of. things may be fold, of ſo mich for every Piece, for every 
"FA except thoſe of which the Com- Pound, for every Buſhel, or other Mea- 
Nature, or by ſome Law *, purſuant to , O0 f um ita yenierit, ut in ſinguls am- 
hall be explained IN phoras, item oleum ut in ſingulos metretas, item 
| 2, -frumentum ut in ſingulos modios, item argentum 
ut in ſingulas libras certum pretium diceretur. 
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.* Omnium rerum quss quis habere, vel poſſidere, J. 35. F. F. . de contr. ams. Grex in fingula cor- 


vel perſequi poteſt, venditio rectè fit. Quas vero 


pora. 4.1.4.6. ä 


natura, vel gentium jus, vel mores civitatis com- 


ſuch a 


mercio exuerunt, earum nulla venditio eſt. . 34+ E VII. 
+ 3 When Proviſions, or other Commo- . Hw 
II. dtties are ſold by the bulk, the Sale is * 


do- Perfect at the {ame time that the parties 274 Retail 

are agreed about the Goods, and the are accom- 

Animals, Fruits; but likewiſe Thing EFF 5 ET, Lange 3.490" 

_— LO 2 ' becauſe it is known. preciſely what is 

ſold. But if the Price is regulated at the 

| rate of ſo much for every Piece, for e- 

> Toto titulo f. & C. de hæreditate vel actione very Pound, and for every Meaſure; the 

vendita. 5 - _ Sale. is not perfect but as to ſo much as 
. is counted, weighed, meaſured s. For 


3. Sale of Sometimes Things to come are ſold, the delay to count, weigh, and meaſure, 
rhings ro as the Fruits which ſhall be gathered in is as it were a condition which ſuſpends 


come. 


a Ground, the Animals which ſhall be the Sale, till it be known by that what 


born, and other things of the like na- is ſold. 


| F. de contr. empt. 


4. Sale of 
an uncer- 
tain Expec- 
tation. 


Fiſhes, before he throws his net. 


ture, altho* they are not as yet in be- 5 Si omne vinum, vel oleum, vel frumentum, 
PEE CL as Ss vel argentum quantumcunque eſſet, uno pretio ye- | 
V 8 nierit, idem juris eſt, quod in cæteris rebus. Quod 
Fructus, & partus futuri, rectè emuntur. I. 8. ſi vinum ita venierit, ut in ſingulas amphoras: item 
odleum, ut in ſingulos metretas: item frumentum, 
1 ut in lingulos modios: item argentum, ut in ſingu- 
IV. las libras, certum pretium diceretur : quæritur quan- 
— hap ens likewiſe ſometimes that do videatur emptio perfici : Quod ſimiliter ſcilicet 
people ſell an uncertain Expectation, as quæritur & de his quæ numero conſtant: ſi pro 


2 215 numero corporum, pretium fuerit ſtatutum. Sa- 
when a Fiſherman. ſells a draught of binus;8 Caſſius tunc perfici emptionem exiſtimant, 


| And | chm adnumerata, admenſa adpenſave ſint. J. 35. 
altho* he catch nothing, yet the Sale © NF. ff: de aut. empr. See the fifth Article of the 
ſubſiſts; for it was the Expectation that ſcventh Section. © 


Was fold, and the right of having what= _ Who 2 Fo 7 | 
eren dee things which the Buyer reſerves 8. Sale up 
4 Aliquando tamen & fine re venditio intelligi- for ſight and tryal, altho' the Price be mal. 


tur, veluti cam quaſi alea emitur. Quod fit.cum agreed on, are not ſold till after the 


5. Sale in 


groſs and oy 
the bulk. 


captus piſcium, vel avium, vel miſſilium emitur. Eee oy Ge epi IO Lg ee 
oro i gig nd et: Hind of Condition, on which th 
„ 4. 8. Yo I. . a *. 7 
eee eee eee Sale depended. e if the e b er- 
| a dy accompliſnhed under this Reſervation, 
We may ſell a great many things at that if ; the Buyer is not content with 
the ſame time, in one and the ſame Sale, the thing fold within a certain time, 
and for one and the ſame Price, in groſs the Sale ſhall be diſſolved ; it will be a 
and by the bulk; as if we ſell all the condition the event of which will annul 


Goods that are in a Shop, or in a Ship, the Sale, which in the mean while is 
all the Corn that is in a Granary, or all held to ſubſiſt!. n 


the Wine that is in a Cellar e. 


Alia cauſa eſt deguſtandi, alia metiendi, guſtus 


. \*-Valverſinh quod 2 oat — 2 J 2. enim ad hoc proficit ut improbare liceat. l. 34. f. 5. 


C. de per. & com. rei vend. Si omne vinum, vel oleum, F. de coner. empe. | 


vel frumentum, vel argentum quantumcunque eſſet Si res ita diftrata_fit, ut f auff ue in- 


6. Sale by 
Number, 


ee empta eſſet, conſtat non eſſe ſub conditione diſtrac- 
* Pr etio venierit. . 35. 5. F. di cur. empr. tam, ſed reſolvi emptionem ſub conditione. I. 3. F. 
VI A — die car. empt. Si quid ita venierit, ut niſi placue- 

5 rit, inter prefinitum tempus redhibeatur : ea con- 


| Proviſions, or other vgs which are  ventio rata habetur. J. 31. f. 22. ff. de edil. ed. See 


ured, may be the thirty-eighth Article of the eleventh Section. 
IX. What- 


counted, weighed, or me 
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U the ConTrAcT oF SALE. | Tit. 2. Sect. g. 


2 
are inclu- 
ded in the 
Sale, 


g. The A- . Whatever tt 
ce v ſold, or is an acceſſory to it, is includ 


kes a part of the thin 
in the Sale, unleſs it be reſerved. 'Fhus, 
the Trees which ire 25 a — BE 
hanging Fruits, the Vine-props whic 
are 74 Vineyard, the Keys of a Houle, 
the Pipes which convey water to it, the 
Services, and whatever is fixed to the 
Houſe with a deſign that it ſhould re- 
main there for ever, and the Acceſſories 
of this kind, make a part of that which 
is ſold, and belong to the Purchaſer). 


| Fructus pendentes pars fundi videntur. L. 44. 


. dt rei vind. Fructus emptori cedere. I 13. §. 10. 
F de act. empt. & vend. Adibus diſtractis, ea eſſe 


Eædium ſolemus dicere quæ quaſi 


s dium, vel 


propter ædes habentur. d. I. 13. H. alt. Pali qui vi- 


neæ cauſa parati ſunt, antequàm collocentur, fundi 


non ſunt, Sed qui exempti ſunt, hac mente, ut 
collocentur, fundi ſunt. I. 17. in fine ff. de act, empt. 


& vend. Labeo generaliter ſcribit, ea quæ perpe- 


tui uſus causa in ædificiis ſunt, ædificii eſſe. d. l. 


1 » Yo * ; ö ' 
= won this andthe following Article, the 


eighth Article of the firſt Section of the Title of 


16. Things Things which are not fixed to the 


ſeparate © 


from the E- 


things 
X. 


Edifice, but whoſe uſe is an Acceſſory 


Fe wb to it, as the Rope, and Buckets belong- 


are inclu- 
ded in the 
$ 


ing to a Well; the Cocks of a Fountain, 
its Vaſe, and other things of the ſame 
kind; and likewiſe thoſe things which 


have been ſeparated from the Edifice 
with intention to fix them to it again, 


are Acceſſories, and are included in the 


Sale; but not ſuch things as were in- 
tended to be fixed to it, and never were 
actually fixed. And in order to make a 


ſary to conſider the circumſtances of 


particular judgment of the caſes in which 


all theſe ſorts of Acceſſories enter into 


the Sale, or do not enter; it is neceſ- 


the uſe of thoſe things, of their deſti- 


nation to that Uſe, | of the place where 


they are at the time of the Sale, of the 
condition of the Places that are ſold, 
and above all that of the Intention of the 


Contracters, thereby to diſcoyer what 


they intended ſhould be comprehended 


bs in the Sale, and what not =, 


m Caſtella plumbea, putea, opercula puteorum, 
epitonia fiſtulis applumbata : aut quz terra continen- 
tur, quamvis non ſint affixa, ædium eſſe conſtat. 
L 17. F. 8. F de ad. empt. & vend. | 

Ea quæ ex ædificio detracta ſunt, ut reponantur, 
xdificii ſunt: at quæ parata ſunt ut imponantur, 


neon ſunt ædificii. d. I. $. 10. Semper in Ripulatio- 


terpretationem. I. 168. F. 1. eod. See 


nibus, & in cæteris contractibus id ſequimur, quod 
actum eſt. J. 34. F. de reg. jur. Quod factum eſt 
cum in obſcuro fit, ex affectione age op capit in- 

cighth Ar- 
ticle of the ſecond Section of Covenants. 


[3 


XI. 


69 


The Acceſſories of Moveables, which 11. Acceſ⸗ 


may be ſeparated from them, are included ſeries of 
in the Sale, or are not included, accord- Aoveables. 


ing to the circumſtances. Thus, a Horſe 
being expoſed to Sale without his Har- 
neſs, the Buyer will only have the bare 


Horſe ; and if he is offered to ſale with 
his Harneſs on, the Buyer will have all, 


unleſs in both caſes it has been other- 
wile agreed on". 2 


* Uti quæ optime ornata vendendi caus4 fuerint 
ar at ita emptoribus tradentur. J. 38. F. de 

ed. 8 ; 

Vendendi autem causa ornatum jumentum videri 
Czlius ait, non fi ſub tempus venditionis, hoc eſt 
biduo ante venditionem ornatum fit : ſed fi in ips4 
venditione ornatum fit. Aut ideò inquit venale 
cum eſſet, fic ornatum inſpiceretur. d. J. 38. F. 11. 


XII. 


If a Sale is made of one or other of 12. I the 


two things, as of one of two Horſes 


of one 
? of two 


without mentioning whether the choice ;;;,,, 4 

ſhall belong to the Seller, or Buyer, the 7 chew 

Seller may give which of the two he longs 7 
leaſes o. For he is in the place of a % Selle. 


ebtor, and conſequently may give that 
which is of leaſt 8 e 


Si emptio ita facta fuerit, eſt mihi emptus Sti- 
chus, aut Pamphilus: in poteſtate eſt venditoris, 
quem velit dare, ficut in ſtipulationibus. J. 34. f. 6. 
F. de contr. empt, © 

P See the fifteenth Article of the ſecond Section of the 


Title of Covenants ; and the ſeventh Article of the ſeventh | 


Section of this Title, 


XIII. 


Since it often happens that the Poſ- 13. Sale of 


ſeſſors are not the right Owners of what 
they poſſeſs; and that likewiſe the Pur- 


chaſers may not know whether the Sell- j. 


ers are, or are not, the true Owners of 
the things which they ſell; it is natural 
that one ſhould have power to ſell a 


thing of which he is not Maſter ; and 


the Sale ſubſiſts till the true Owner 
makes his right appear, and diſſolves the 


Sale q. 


Rem alienam diſtrahere quem poſſe nulla dubi- 
tatio eſt: nam emptio eſt & venditio, ſed res emp- 


tori auferri poteſt. J. 28. F. de contr. empr. 


8 = | 
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SET T. F. 
Of the PRICE. 


The CONTENTS. 


1. TH. Price of the Sale can be nothing 
elſe but Money. 

2. F inſtead of the Price agreed on, the 

„%%% ¶ e 


a thing be- 
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Seller receives another thing in Pay- 
ment. 5 


T1 3; One or more Prices of one and the fame 


CCC 
4. Price uncertain,” and untnuun. 
J. The Price of Sales is arbitrary.” 

1.The Price NE Price of the Sale can never be 


of the Sale any other thing than Current Mo- 
2 „which makes the Eſtimate of the 


but Money, thing ſold; and if for the Price any other 
thing is given, or any work done; it 
will be either an Exchange, ot ſome 
other Contract, but not a Sale. 
7 Emptionem rebus fieri non poſſe pridem pla- 
cuit, I. pen. C. de rer. perm. bat 
Pretium in numerata pecunia conſiſtere debet. 


8. 2. inſt. de empt. & vend. 
8 


+. Fun. Altho' a Sale cannot be made but by 
ſtead of the lining the Price in Current Money, . yet 
cg the Contracters may by the ſame Con- 
Seller be. tract agree to give in payment of the 
ceives ano- Price of the Sale, either Moveables, or 
ther thing Debts, or other Effects. And in this 
in payment. caſe there are as it were two Sales, 
which it is neceſſary to diſtinguiſh. 'The 

_ firſt is, where the Price is not paid in 
ready Money 


were the Seller of that which he gives 


to diſcharge himſelf of the Price >. But 


altho* there are two Sales in effect 


which are tranſacted between the fame 
perſons; yet to avoid the multiplicity of 


acts, they are conſidered as one only 
act, in which the two Sales are con- 
founded, the ſecond Sale being eclipſed 
under the firſt. Thus, by contracting 
the Ideas which diſtinguiſh theſe Sales, 
the two are taken for one alone e. Be- 
cCauſe it happens that the fame Sum of 
Money makes the Price of both Sales, 
and that each Buyer diſcharges himſelf 
| o the 1555 of that which is ſold to 
him without giving Money, by giving, 
in lieu of the Pris, the Sg Sf 

he ſells on his part. | 


. This is A conſequence of the preceding Article. 
© Nam celeritate conjungendarum inter ſe actio- 
num, unam actionem occultari. J. 3. H 12. F. de 


- 


donat. inter vir. & ux. 

There happens often. ſuch like occaſions of confounding 
two acts into one, even among divers Contracters. Thus, 
for example, if any perſon having a mind to give to ano- 


ther a Sum of Money, orders the _— to be carried to 
him by a third perſon, who is his Debtor; the ſame act 


the Dine, will conſummate both the Deed of Gift, and 


c. 3 I. 
3- One or There is only one Price of the Sale, 
1 


— * "y | , 2 3 | : : * . 
1 * 2 „ ** lt 
1 7 1 * * #7 * 1 4s " 
Y ” 3 4 "ws 1 4 
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the agreement . 


Law which is there 


adjuſt the Price, or if the Buyer 
for the Price, the Money which he ſhall 


1ey 3 and the ſecond, is that 
in which he who owes the Price, is as it 


of the Money which this Debtor makes to 


. 

Fa ro 
% 5 
* 


when one thing alone is bought, 


or more Prices 


man thin by the bulk. But when one and 
thingoare el by Number, Weight, “ 
or Meaſure, | each. Piece, each Pound, 


- 


eachBuſhel hath its price, according to 


gte the ſixth Article 


F the feurth Section, and the 


IV. 


I he Price of the Sale is almoſt always 4. Price 
certain and known; but it may happen uncertain, 
that it may be uncertain and unknown : % 4. 


as if it is referred to a third perſon to . 
gives 


make of ſuch a buſineſs. In theſe and 
ſuch like caſes, the Price will not be 
certain and known, but by the Eſtima- 
tion, or other Event, which ſhall fix 
en Sod | 

* Certum effe pretium debet. Alioqui, ſi inter 
aliquos ita convenerit, ut quanti Titius rem æſti- 
maverit, tanti ſit empta¶ ſiquidem ille qui no- 
minatus eſt, pretium definierit, tunc omni modo 
ſecundùm ejus æſtimationem & pretium perſolvatur, 
& res tradatur. F. 1. mſtit. de empt. & vend. l. ult. 
C. de contr. empt. Hujuſmodi emptio, quanti tu 
eum emiſti, quantum pretii in arca habeo, valet. 
Nec enim incertum eſt pretium tam evidenti ven- 
ditione. Magis enim ignoratur, quanti emptus ſit, 
quam in rei veritate incertum eſt. J. 7. F. 1. . de 
contr. empt. v. I. 7. f. 1. & S. Alt. ff. de contr. empr. 
See the eleventh Article of the third Section of Co- 
venants. 2 n 5 " N | 

t RC 

There are ſome Commodities of 5. Tir 
which the Price may, be regulated for * of 5 
the Publick Good; as it is, for exam- = * 
» : 1 1 * .* trau. 

ple, in Bread, and other things in ſome 
Countries. But ſetting aſide theſe Re- 
gulations, the Price of things is unde- 
termined. And ſince it ought to be 
differently regulated according to the 
different qualities of the things, and ac- 
cording to the plenty or ſcarcity both 
of Money, and of the Commodities, the 


eaſineſs or difficulty of the Carriage, 


and the other cauſes which increaſe or 
diminiſn the value; this uncertainty of 
the Price makes an extent of more and 
of leſs, which requires that the Seller 
and Buyer ſhould adjuſt between them- 
ſelves the Price of the Sale. And the 
injuſtices in the Price are not reſtrained, 
except in ſo far as has been remarked in 


the beginning of the third Section. 


Cura carnis omnis ut juſto pretio prxbeatur, 
ad curam præfecturæ pertinet. J. 1. $. 11, F. de off. 
pref. urbi. 25 

Hoc ſolum quod paulo minore pretio, fundum 
venditum ſignificas, ad reſcindendam venditionem 
invalidum eſt. J. 8. C. de reſc. vend. | 
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07 CONDITIO N S and other 
Pate, in à Contract of Sale. 


The CONTENTS. 


1. He may add to the Contract of Sale 

,___. what Pactions we will. 

2. Effect of the condition on which the 
Sale depends. | 

3. Effect of the Condition which diſſolves 

the Sale. . 

4. The Earneſt hath its effet according 

I0ł agreement. 

5. The effett of the Earneſt, when there 
is nothing ſaid of it in the Con- 
traft. _ & 

Clauſe of Nullity. 
Power of Redemption. 


. 


1. We ma E may add to the Contract of 


add to t Sale, as well as to all other Con- 
Contract of 


Sale what tracts, all manner of Covenants, and 


Patios we Pactions that are lawful. Such as Con- 
will, ditions, Clauſes of Nullity, a Power of 
Redemption, and others a. | 


Ste the ſecond Article of the ſecond Sections and the 
firſt Article of the fourth Section of the Title of Cove- 
Bants. x | 


Of CONDITIONS. 


HE Rules touching Conditions in 
Sales, are the ſame with thoſe 
which have been explained in the fourth 
Section of the Title of Covenants b, to 
which we need only add the following 
Rules, | SHITE I F31 
o See the ſoxth Article, together with thoſe that fol- 
low, of the fourth Section of the Title of Covenants. 


I © IN | 
2. Effect of In the Sales whoſe accompliſhment 
the condi- depends on the event of a Condition, 
e ee All things remain in the ſame ſtate, as if 
Sale le. there had been no Sale, until the Con- 


pends, dition comes to pals. Thus, the Seller 


remains Maſter of the thing, and the 


Fruits are his. But the Condition being 
fulfilled, the Sale is perfected, and hath 
the effects which it ought to produce c. 


© Conditionales vend itiones, tunc perficiuntur, 
cum impleta fuerit conditio. 0. 7. . de contr. empt. 
Fructus medii temporis venditoris ſunt. 1, 8. V. 
de per. & com. 
| III. 


3. Effect of Tn Sales which are accompliſhed, and 
2 which may be diſſolved by the event of 
a condition, the Buyer remains Maſter 


it ſhould have. 


* 


Of the ConTRAcT oF/SALE. Tit. 2. Sect. 6. 71 


until that event. And in the mean diſlves the 


while he poſſeſſes, enjoys, and makes . 
the Fruits his own; and he preſcribes 
likewiſe, but his Preſcription is of no 
prejudice to the Right of the perſon 
who is to become Maſter by the event 


Si hoc actum eſt, ut meliore allata conditione 
diſcedatur, erit pura emptio quæ ſub conditione 
reſolyitur. l. 2. F de in diem add. Ubi igitur ſe- 
cundum quod diſtinximus pura venditio eſt, Julia- 
nus ſcribit, hunc, cui res in diem addicta eſt, & uſu- 
poke poſſe, & fructus, & acceſſiones lucrari. 4. J. 

7 | | | 


Of EARNEST. 
IV. 


f [ HE Earneſt Penny is at it were a 4. The Far- 
Pledge which the Buyer gives to f hath is 


effect ac- 
cording to 


agreement. 


the Seller in Money, or fome other 
thing; whether it be to ſignify more 
certainly that the Sale is perfected e: or 
to be in place of payment of a part of 
the Price: or to regulate the Damages 
to be recovered of the Party who ſhall 
fail to perform the articles of the Sale. 
Thus No Earneſt given in the Sale has 
the effect which the parties have agreed 


N 


Quod ſæpe arrhæ nomine pro emptione datur 
non eo pertinet, quaſi fine arrha conventio nihil 
proficiat: ſed ut evidentiùs probari poſſit conveniſſe 
de pretio. J. 35. F. de contr. empt. Quod arrhæ no- 
mine datur argumentum eſt emptionis & venditio- 
nis contractæ. inſt, de empt. & vend, See the fol- 


. 


lowing Article. 

If there be no expreſs agreement 5- The c 
which regulates the effect which the les wy 
Earneſt ſhall have, againſt the party 2% vers 
who ſhall fail in performing the Con- j; nothing 
tract of Sale; if it is the Buyer, he ſhall aid it in 
loſe his Earneſt. And if it is the Seller, “e Con- 
he ſhall give back the Earneſt, with as 4. 
much more f. e 


F ls qui recuſat adimplere contractum, fi quidem 
eſt emptor, perdit quod dedit: ſi verò venditor, du- 
plum reſtituere compellitur : licet ſuper arrhis nihil 
expreſſum eſt. inſt. de empt. & vend. In poſterum 
fi quæ arrbe ſuper facienda ay, * cujuſcunque 
rei datæ ſunt, ſive in ſcriptis, ſive ſine ſcriptis, li- 
cet non ſit ſpecialiter adjectum, quid ſuper iiſdem 
arrhis non procedente contractu fieri oporteat: ta- 
men & qui vendere pollicitus eſt, venditionem recu- 
ſans, in duplum eas reddere cogatur: & qui emere 
pactus eſt, ab emptione recedens, datis à ſe arrhis 
cadat, repetitione earum deneganda. J. 17. in f. C. 


de fid. inftr. r 
Of the Clauſe of NULLITY m 
caſe of Non-Payment. 

T is an uſual Agreement made in Clauſe of 
I Contracts of Sale, that if the Buyer Nulli. 


does not pay the Price at the time ap- 
| pointed, 
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Power of 
Redempti- 
on. 


Change of 
the thing 


fold. 


+ lows) 108 
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lince this Agreement makes a part of 
the matter of the Diſſolution Sales, 
ir ſhall be explained in the twelfth Sec- 


Of the Power of RE DE MP- 


LE 
* N * i * * ny « - 
* * K I of” * * 4 2 x 
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5 3 * 


"THE Power of Redemption is an 
1 Agreement, by which the Seller 
38 at liberty to take back the thing, he 
reſtoring the Price. And this is ano- 


ther way of diſſolving the Sale, which 


ſhall be explained in the ſame place. 


r 


% e eee 
Of the changes of the thing ſold ; 
and how the Loſs, or Gam ac- 


- eruing thereby belongs to the Sel. 
: ler, or to the Buyer. 7 


12 often happens that before the Sale 
is intirely conſummated, ſeveral e- 
vents change the ſtate of the thing ſold 
make it better, or worſe, augment or 
diminiſh it; and even that the thing pe- 
riſnes, either thro' its own nature, or 
by ſomne . And ſince theſe 


C anges occaſion. rofit, or Loſs, Which | 


regards differently either the Seller, ot 
Buyer; proviſion is made for adjuſting 
that matter by the Rules whic 


. | | 7 3 6 71 a \ | + 3 : 


8 


1. The c hanges - before the accompliſhment 


6. Sale upon trial. 


e the Cale, regard the Seller. 


2. The changes after the Sale regard the 


Buyer. FT TIO inch 

3. The changes which happen after the 

Seller is in delay for not delivering 
the thing, are at his peril. __ 

4. F both are in delay... oo 

5. Of things fold by Number, Weight, 


or Meaſart. 


7. F in the. Fale of one of two things, 
he one happens to periſh. 
8. F the thing peèriſbes before the event 
of the condition which ought to 
accompliſh the Sale. N 
9. I in the: ſame caſe the thing is dimi- 
os niſhed, or becomes better. © 
19. It "does not depend on the perſon who 
ought to perform a condition, to 
take advantage by his not per furm- 
ing it. rt 
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pointed, the Sale ſhall be void. And 


h fol- | 


* oO 


. 4 R # ; | 
F * . Ya? 


11. Loſs occaſioned by the fault F one 
f the Contratters. 


12. The Fruits belong always to him who 


| s 1 he ti e ga- 
eee ee 
t3. 1f the parties have regulated hy agree- 
ment, on whom the loſs ſhall fall, 
they muſt hold to that. 

14. bat is to be confidered, in order to 
Junage who ought to bear the loſs, 
and map the prof. 


"A LL the changes which —_— 1. The 


Fa 


7 


before the Sale is accomp 
regard the Seller, becauſe the thing ish 
{till his, and the Buyer has no right to mer of che 
it. And as the Seller is at liberty not Sale, regard 
to finiſh and perfect the Sale, if the Sell 


| = happens to be better, ſo likewiſe 


the Buyer has the ſame liberty, if there 
happens a change which makes it 
worſe a. -* be OP 

2 Donec enim aliquid deeſt ex his, & pœniten- 
tiæ locus eſt, & poteſt emptor, vel venditor, ſine 
pœna, recedere ab emptione, & venditione. inſt. de 
emp. . 2 vend. 8 


ee JA 
All the changes which happen after 2. N. 


the. Sale is accompliſhed, regard the <mge of 


Buyer. And if the thing periſhes be- — Saks 


fore the delivery, he bears the loſs, and ge. 
is nevertheleſs. bound to pay the Price. 
And he reaps the profit likewiſe of all 
the changes, which make the thing bets 

ter b. For after the Sale, the thing is 
look'd upon to be his, and the Seller 
keeps poſſeſſion of it only with the 
Buyer's conſent, and with deſign to re- 
ſtore 1t to him. 

v Periculum rei venditæ ſtatim ad emptorem 
pertinet, tametſi adhuc ea res emptori tradita non 

tat. F. 3. inſt. de empt. & vend. Cui neceſſe eſt, 
licet rem non fuerit nactus, pretium ſolvere. d. f. 3. 

Poſt perfectam venditionem, omne commodum & 
incommodum, quod rei venditæ contingit, ad 
emptorem pertinet. J. 1. C. de per. & com. Id 


quod, poſt emptionem fundo acceſſit per alluvio- 


nem, vel periit, ad emptoris commodum, incom- 
modumque pertinet. J. 7. F. eod. See the follow- 
nn e 701 21 
Altho' the is not properly ma de Maſter of the 
thing till after the Delrvery, he does nevertheleſs bear 
the loſſes which happen between the Sale and the Deli. 
very. For the Contract being ' finiſhed, it has this ef- 
fed, that the Buyer may force the Seller to deliver the 
thing ſold, and that the Seller poſſeſſes it only precari- 
oufiy,.; being under ' a ae of even it up to the 
Buyer. See the ſecond Article of the firſt Section, 
and the tenth Article of the ſecond Section. 


TH. 
If the changes which diminiſh the 3. 77% 


12 


thing ſold, or which deſtroy it, between changes 


the time of Sale _ the Delivery, bas fir 


4. if bh. If the delivery 
are in delay. delay d by the fault both of the Seller an 


the Se 


pen after the Seller is in fault for not de- 


Aer livering it, he bears the loſs, altho' the 


changes ſhould happen without any 
are fault of his, and even by pure chance. 


peril, And he loſes both the Thing, and the 


Price, which he ought to reſtore, if he 
had received it. For if the thing had 
been delivered, the Buyer might have 
- either ſold it, or prevented the loſs ſome 
other way; and in a word, the Seller 
ought to blame himſelf for his delay, in 
not delivering it in due time. 


Lectos emptos Ædilis, chm in via publica 
poſiti eſſent, concidit . ſi neque traditi eſſent, 
neque emptor in mora fuiſſet. P traderen- 
tur, venditoris periculum erit. /. 12. & 14. F. de 
per. & com. v. I. ult. C. eod. 5 by 

Si ſervus petitus, vel animal aliud demortuum 
ſit ſine dolo malo, & culpa poſſeſſoris, pretium non 
eſſe præſtandum plerique aiunt. Sed eſt verius, ſi 
forte diſtracturus erat petitor, {i accepiſſet, moram 

ſſo debere præſtari: nam ſi ei reſtituiſſet, diſtrax- 
iſſet, & pretium eſſet lucratus. J. 15. F. ult. F. de 

See the tenth Article of the third Section of a 
Depoſitum, and the ſecond Article of the fourth 
x of the Title of Damages oceafioned by 

ts, | x 


IV. 1 
of the thin og 


Buyer, there happens a change which 
leflens the ng a or which deſtroys 
it altogether z the Buyer cannot charge 
fer with delay, ſince he himſelf 
being in delay, either by reaſon of his 
abſence, or becauſe of ſome other hin- 
drance, or even thro” his negligence, he 
cannot ſay that the Seller ought to have 
delivered the thing to him. But if the Sell- 
er having been in delay, offers afterwards 
to deliver the thing, matters being ſtill 
entire, and the Buyer delays to receive 
it; or if, on the contrary, the Buyer 
1 in delay, and afterwards 
uſing his diligence, the Seller does not 
deliver the thing; the changes which 
have happened during the laſt delay, will 
fall upon him who has been bolt in 
fault for the thing's not being deliver- 
ed d. | 
4 Si & per emptorem, & venditorem mora fu- 
iſlet, quominus vinum præberetur, & traderetur, 
perinde eſſe ait, quaſi fi per emptorem ſolum ſte- 
tiſſet: non enim poteſt videri mora per venditorem 
emptori facta eſſe, ipſo moram faciente emptore. 
J. 51. F. de af. empt. & vend. Poſteriorem mo- 
ram venditori nocere. Quod fi per vend itorem, 
& emptorem mora fuerit, Labeo quidem ſcribit 
emptori potius nocere, quàm venditori moram ad- 
hibitam. Sed videndum eſt, ne poſterior mora dam- 
noſa ei fit, Quid enim, fi interpellavero vendito- 
rem, & non dederit, id quod emeram: deinde, 
ſteriore offerente illo, ego non acceperim? Sins 
hoc caſu nocere mihi deberet. Sed fi per empto- 
rem mora fuiſſet, deinde cùm omnia in integro 
ent, venditor moram adhibuerit, cùm poſſet ſe 
Vo I. I. | | 


* 
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exolyere, æquum eſt, poſteriorem moram venditori 
nocere. J. 17. F. de per. & comm. r. v. 


ef V. 
In the Sales of 
by Number, Weight, or Meaſure, 


weighed, or meaſured, fall upon the Sel- 
ler; for until then; there is no Sale. 


And the changes which happen after- 


wards regard the Buyer e. 


” ls Priuſquam, admetiatur vinum, prope quaſi non- 


dum venit. Poſt menſuram factam, venditoris da- 


ſinit eſſe periculum. J. 1. F. 1. F. de per. & com. 
See the ſeventh Article of the fourth Section. 
VI. 


If a thing is ſold upon trial for a cer- 6. Sale upon 
tain time, on condition that it ſhall not 4. 


be ſold, but in caſe it pleaſes the Buyer; 
all the changes, and the profit or loſs 
which happen before, or during the 
time of trial, the Sale not being as yet 
accomplithed, will accrue to the Seller, 


who is ſtill the Maſter f. 


Si mulas tibi deders, ut experiaris: & fi placu- 
ifſent emeres, fi diſplicuiſſent, ut in dies ſingulos 
aliquid præſtares, deinde mulæ a graſſatoribus fue - 
rint ablatæ, intra dies experimenti, quid eſſet præ- 
ſtandum? Utrùm pretium & merces, an merces 
tantym ? Et ait Mela, intereſſe utrum emptio ja m 
erat contracta, an futura, ut fi facta, pretium pe- 
tatur, ſi futura, merces petatur. J. 20. F. 1. F de 
preſe. verb. d. l. in prince. Si quem quæſtum fecit is 
qui experiendum quid accepit, veluti {i jumenta fu- 
erint, eaque locata fint, idipſum præſtabit ei qui 
experiendum dedit. Neque enim ante eam rem 
quæſtui cuique eſſe oportet, priuſquàm per iculo 
ejus fit. J. 13. §. 1. F. commod. 


VII. 


Ik of two things one is fold, whe» 7. if in | 
ther the choice be left to the Seller, or % Salt of 
one of two 
| EP * things, the 
two periſhes, during the delay regulat- one happens 
ed for the choice; the Seller is bound zo periſh. 


Buyer, and after the Sale one of the 


to give the other, altho' it ſhould hap- 
pen to be the beſt; for he owes one of 
the two. And if both periſh, the 
Buyer owes nevertheleſs the Price; for 


had it not been for this Engagement, 


the Seller might have rid himſelf of 


both the things; and that which the 


Buyer was to have had; is loſt to hims. 


s Si emptio ita facta fuerit, eſt mihi emptus 
Stychus aut Pamphilus; in poteſtate eſt venditoris 


quem velit dare, ſicut in ſtipulationibus: fed und 


mortuo, qui ſupereſt, dandus eſt. Et ideo prioris 
periculum, ad venditorem, poſterioris ad emptorem 


reſpicit. Sed & ſi pariter deceſſerunt, pretium de- 


bebitur: unus enim utique periculo emptoris vixit. 


Idem dicendum eſt etiam ſi emptoris fuit arbitri- 
um, quem vellet habere. J. 34. §. 6. f. de coner. 
empt. 


LY Ii. "fo 


things which are ſold 5. of ching 5 
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the diminutions, and all the loſſes which 2, 
happen before the things are counted, „ Meaſure + 
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8. Fe In the Sales of which the accompliſh- 
thing 75 ment depends on a condition, if the 
ier re thing ſold: periſhes before the event 
f 2 of the condition, the loſs ſhall be the 
Jirion which Seller's, although the condition ſhould 
ought to c- come to paſs afterwards. For he Was 
compliſhthe ſtill the Maſter of it, and the thing be- 
— ing deſtroyed, it cannot any more be 
ſold. And in fine, it was underſtood by 
the Contracters, that that was only ſold 
which ſhould be in being at the time 
that the condition ſhould come to paſs h. 
„Si ante nuptias mancipia zſtimata deperierint: 
an mulieris damnum ſit? Et hoc conſequens eſt di- 
cere. Nam cùm ſit conditionalis venditio, pen- 
dente autem conditione mors contingens extinguat 
venditionem, conſequens eſt dicere mulieri periſſe, 
ys nondum erat impleta yenditio. J. 10. f. F. F. 
Jur. dbt. |. | | | 


9. if incke If in the fame caſe the thing is not 
ſame caſe deſtroyed, but diminiſhed ; and the con- 
the thing dition comes to paſs, which accompliſhes 
1 ;,. the Sale; the Jos ſhall fall upon the 
comes ber- Buyer i. For the Seller has been obliged 
ter. to keep the thing for him, until the 
event of the condition. And ſeeing 
this event makes the Buyer Maſter. o 
the thing, he ought to bear this loſs in 
the ſame manner as he would have reap- 
ed the benefit of the changes, which 
would have made the thing better!. | 
Si extet res (vendita ſub conditione) licet dete- 
rior effecta, poteſt dici eſſe damnum emptoris. J. 8, 
F. de per. & com. r. v. 1 33 5 


gecundùum naturam eſt commoda cujuſque rei, 
eum ſequi, quem ſequuntùr incommoda. J. 10. F. 


10. h h When a condition is put in favour of 
not depend one of the Contracters, or that it may 
on the per- turn to his advantage, if this condition 
ſon ae, depends on the deed of the other party, 
ought to . , r 

m 4 either in part or in whole, the perſon 
condition, o Who ought to fulfil the condition is not 
zakeadvan- at liberty to fail in the performance of 
tage by his 


Or; vantage therefrom to the prejudice of 


the Party whoſe intereſt it is that the 
condition be fulfilled. Thus, for ex- 
ample, if in a Sale made on condition 
that the thing ſhould be delivered on a 
certain day, and in a certain place, it 
Happens in the mean while that the thing 
increaſes in price, it does not depend on 
the Seller to annul the Sale, and to keep 
that which he had fold, by failing to 


deliver it on the day, and at the place 
appointed, that he may make advantage 
of this change; for it was the Buyer's 
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this Engagement, that he may take ad- 


intereſt that this condition ſhould be 
fulfilled. And if, on the contrary, the _ 
thing diminiſhes in price, it does not de- 
pend on the Buyer to hinder the effect 
of the Sale, by abſenting himſelf at the 
time, and from the place where the 
delivery was to be made; becauſe it was 
the Seller's intereſt that the Goods 
ſhould be delivered. Thus, in a Sale 
made on condition that if the Bnyer does 

not pay at the time fixed, the Sale ſhall 

be void; if it happen in the mean while 


that the thing diminiſhes in its price, it 


does not depend on the Buyer to annul 
the Sale by my to make payment, 
that he may thereby avoid taking the 
thing, and bearing the loſs: For this 
condition was in fayour of the Seller, 
7 ph Re Fig 
» Quod favore quorundam conſtitutum eſt, qui- 
buſdam caſibus ad læſionem eorum nolumus inven- 
tum videri. J. 6. C. de legib. 5 1801 
Nam legem commiſſoriam, quæ in venditioni- 
bus adjicitur, ſi volet venditor exercebit, non etiam 
invitus. I. 3. F de leg. commiſſ. See the nineteenth 
Article of the fourth Section of Covenants. 


| XI. 5 

In all forts of cafes, Where the thing 11. Let. 
ſold, periſhes, or becomes worſe by the c,ñ, + 
fault. of the Seller, or Buyer,” he-whoſe 7 7%,” 
fault has occaſioned the loſs, ought to Crad- 
bear it, and to blame himſelf for it n. es. 

2 Quod quis ex culpa ſua damnum ſentit, non 
intelligitur damnum ſentire. J. 203. F. de-reg. jur. 

We muſt not reckon among the 12. 7% 
changes which happen to things ſold un- Fits be. 
der condition, the Fruits and Revenues * 
which they may produce. For they be- i Aaſler ar 
long always to the perſon who is Maſter th? rime 
of the thing at the time they are ga- % aeg. 
thered, although it happen that by che? 
event of the condition he is no longer 
Maſter of it. Thus in the Sales of 
which the accompliſhment depends on 
a condition, the Fruits do in the mean 
while belong to the Seller; altho' if the 
condition happens which ought to ac- 
compliſn the Sale, the Loſs and the 
Gain, which may fall out in the mean 
while by the changes of the thing ſold, 
belong to the Buyer. And in the Sales 
which are perfected, and Which may be 
annulled, by the event of a.,Conditioh, 
the Fruits in the mean while belong to 
the Buyer; altho' if the condition Hap- 
pens which diſſolves the Sale, the Loſs 

and Gain which may accrue from th 
changes of the thing ſold, regard the 
Seller o. Becauſe in all theſe cafes, the 
changes that happen to the e 

the 
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Of the ConTRACT OF SALE. 


the perſon who is to be Maſter of it, 
and he ought to have it in the condition 
in which it is; bur the Fruits and other 
RNevenues which fell due before the 
event of the Condition, having been ſe- 
parated from the thing ſold, they remain 
with him who was at that time Maſter 
of the thing. 


Si quidem hoc actum eſt ut meliore allata con- 
ditione, diſcedatur; erit pura emptio, quæ ſub con- 
ditione reſolvitur. Sin autem actum eſt, ut 
perficfatur emptio, niſi melior conditio offeratur, 
erit emptio conditionalis. Ubi igitur ſecundum 

quod diſtinximus pura venditio eſt, Julianus ſcribit, 
hunc cui res in diem addicta eſt, & uſucapere poſſe, 
& fructus, & acceſſiones lucrari. J. 2. F. de in diem 
add. Ubi autem conditionalis venditio eſt, negat 

Pomponius uſucapere eum poſſe, nec fructus ad 

eum pertinere, J. 4. cod. See the text of the twen- 
zieth Law, F. 1. ff. de præſcr. verb. already quoted on 
the ſixth Article of this Section. 


XIII. 

13. F te If there is any Agreement in the Con- 

ies have tract of Sale which derogates from the 
regulatedby preceding Rules, and which obliges 
agreemn, either the Seller, or Buyer, to bear the 
te Loſs loſs which naturally did not belong to 
ſhall fall, him; they muſt ſtick to the Agree- 
47 muſt ment P. For every one may renounce 

40 to flu. what is for his own advantage 4. 


p Si venditor ſe periculo ſubjecit, in id tempus 
periculum ſuſtinebit, quoad ſe ſubjecit. J. 1. F. de 
per. & com. Si in venditione conditionali, hoc ip- 
ſum conveniſſet, ut res periculo emptoris ſervare- 
tur, puto pactum valere. J. 10. ed. 

7 Omnes licentiam habent, his quæ pro ſe intro- 
ducta ſunt, renuntiare. J. 29. C. de pact. I. 41. V. 
de min. See the fourth Article of the fourth Sec- 
tion of Covenants. . 


. XIV. 
14. What It follows from all theſe Rules con- 
is zo be con- cerning the changes that happen to the 
leu, thing fold, that in order to judge who 
judge who ought to bear the Loſs, or reap the 
ought 1 Profit, it is neceſſary to conſider what 
bear the the thing is which is ſold, and what en- 
% - ters into the Sale: if the Sale be per- 
—3 fected, ar not: if it is pure and ſimple, 
or conditional: if the Sale being once 
accompliſhed, it is afterwards diſſolved - 
if there is any delay in the delivery: if 
any Fault has given occaſion to the 
change: and the other circumſtances, 
in order to know by the ſtate of things, 
who was the Maſter at the time of the 
change, or who, without being Maſter, 
ng. to bear the Loſs, or reap the 

rofit r. ; 


Neceſſariò ſciendum eſt, quando perfecta ſit 
emptio, tunc enim ſciemus cujus periculum fit. 
Nam perfecta emptione periculum ad emptorem 
reſpiciet; & fi id quod venierit appareat quid, quale, 
quantum fit, ſit & pretium, & pure venit, &c. I. 8. 
H. de per. & cam. See the eleventh Article of the 
grit Section of the Loan of Money. 


Fuages, to accept of Sales, or Aſſignments of Rights, 
L 2 i ö 


—— ä 


SE T1... YO 
Of Sales that are null. 


Y Sales that are null is meant thole ½, 544; 
which never did ſubſiſt; whether are Nl. 


it be becauſe of the Incapacity of one 
of the Contracters; or becauſe the thing 
{old is not Vendible, or thro' ſome Vice 
in the Sale, as if it be contrary to Law 
and Good Manners : or thro' ſome de- 
fect, as if the Sale ought not to rake 
place, but upon the exiitence of a Con- 
dition which docs not happen. 

All the Cauſes which annul Cove- 
nants in general, do likewiſe annul Sales, 
purſuant to the Rules which have been 


explained in the fifth Scction of the Ti- 


tle of Covenants; and it will be ſuffici- 
ent here to take notice of the Rules 
that are peculiar to Nullities in Sales. 


In England, no Maænnors, Lands, Tenements, or 
other Hereditaments, can paſs, alter or change, from 
one to another, wherety ary ſtate of Inheritance or Free- 


hold ſhall be made, by Bargain and Sale, wnleſs it be 


by Writing indented, ſealed and inrolled in one of the 
King's Courts of Record at Weſtminſter, Stat. 27. 
Hen. 8. cap. 16.] | 


Of Perſons who can neither ſell nor 
.. 
1* was forbid by the Roman Law, to 


thoſe who were in any publick Of- 
fice, to purchaſe in the places where 
they exerciſed their Juriſdiction, either 
Lands, or even Moveables, during the 
time of their Adminiſtration, without 
expreſs leave to do it; except it was 


in what they conſumed for Diet and 


Cloathing. And the ſame Prohibitions 
extended likewiſe to their Domeſticks a. 
But in France, Offices being perpetual, 


the Officers may purchaſe of any per- 


ſons that are willing to ſell; and ſuch 


like Prohibitions with reſpect to them 
are limited to the Purchaſes of Eſtates, 


or Rights, litigated in the Courts of 
which they are Judges, and to other 
Acquiſitions which they may have ex- 
torted by Concuſſion, or any other 
Miſdemeanor®. _ ens 
a L. tm. Cod. de contract. Fud. d. I. f. 2. & 3, 
J. 46. J. 62. F. de contra. empt. l. 46. . 2. de jure 
2 
* By the Ordinances of St. Lewis in 1254, of Phi- 
lip the Fair in 1320, and of Charles VI. in 1388. 
it is prohibited to all Bailiffs and Seneſchals to purchaſe 


- Immoveables, during the time of their Adminiſtration. 


| many Ordinances, it is prohibited to Officers, and 
Perſons of great Power and Authority, or who have any 
privilege of having their Cauſes tried only before certain 
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in order to carry the Parties from one Tribunal to an- 
other. And all Fudges, Advocates and Prottors are 
likewiſe forbid to accept of Sales, or Aſſignments of liti- 
gious Rights. See the Ordinances of Charles V. in 1356, 
of Francis I. in 1535. Ch. 12. Sr. 23. of Orleans, 
Art. 54. of Lewis XII. iz 1498. An. 3. and in 
1510. Art.17, See likewiſe the ſecond Article of 
the third Section of Payments, and the Remark 
that is there made. | 


it is likewiſe proper to take notice here of the Prohi- 


bitions in the Ordinance of Orleans, Art. 109. to 
Gentlemen, and Officers of Fuſtice, to deal in Merchan- 
dizing, and to take e. Ne Ford ook Names, 
or in the Names of others for thei , under penalty 
to the —_— of forfeiting their Nobility ; and to 
the Officers of Fuſtice, of lo/mg their Places. 

See the fourth Article of the ſecond Section of 
the Vices of Covenants. | 


The CONTENTS. 


1. Tutors and Guardians cannot buy the 
Goods of thoſe who are committed 
to their Care. 

Factors are under the ſame Incapacity. 

. The Heir burdened with a Subſtitu- 

tion. | | 

Minors and others. 

. Things Publick. 


' longing to Churches, and Corpora- 
Hons. 
An Eſtate entailed. 
Dower Lands. 
L binge of which the Commerce is for- 
bid. 
Sales null through the default of a 
Condition. N 
11. Error in the Contrafters. 
12. Error in the qualities of the Thing 
ſold. 91 
13. Fraud and Violence. 
N N I. i 
1. Tutor Utors, Guardians, and other Ad- 


r miniſtrators, can purchaſe nothing 
NN of the Goods of Minors, and other Per- 


9: 


10. 


Goods of {ons who are under their charge; nei- 
zhoſe who ther directly in their own Names, nor 
_ arecom- by the interpoſition of other Perſons. 

mitted to | 

their care. Tutor rem pupilli emere non poteſt. Idemque 
Ni e eſt ad ſimilia, id eſt, ad curatores, &c. 
34. . . de contr. empt. Si (tutor) per inter- 
poſitam perſonam, rem pupilli emerit, in ea cauſa 

eſt, ut emptio nullius momenti ſit, quia non bona 
fide videretur rem geſſiſſe. l. 5. $. 3. F de auth. & 
conſ. tut. Si filius tutoris vel quæ alia perſona juri 
ejus ſubjecta, emerit, idem erit atque Kipſe emiſ 
et. d. I. 5. ult. | 
II. 
2. Factor” Factors, and thoſe who are entruſted 


are under with the Care of the Affairs 
en cannot purchaſe the Goods of thoſe 
Tach. whoſe affairs are committed to their ma- 
nagement b, unleſs they purchaſe them 
of the Owners themſelves. 
* Idemque porrigendum eſt ad fimilia, id eſt ad 
2 4 


. Things conſecrated ; Immoveables be- 


of others, 


CIVIL LAW, e. Boot L | 


curatores tores, & qui negot ia aliena gerunt. 
d. I. 34. 9 ult. F. de contr. empt. | 


1 RT | 
The Heir or Executor who is burdened 3. The Heir 
with a Subſtitution, cannot ſell the Eſtate 4 . 
which he poſſeſſes only on condition to 2 
6 ſtitution. 

reſtore it e. 115 = 

© Sancimus ſive lex alienationem inhibuerit, five 
teſtator hoc fecerit, five patio contrahentium hoc 
admiſerit, non ſolum dominii alienationem, vel 


mancipiorum manumiſſionem eſſe prohibendam: 
ſed, &c. J. 7. C. de reb. al. u. al. | © > 


- '; 

Minors, Madmen, Prodigals, and o- 4: 
ther Perſons who are debarred from the #4 ot 
Adminiſtration of their Eſtates, cannot 
ſell them: and their Sales are null d, if 
they have not been made in due form. 


Si ſciens emam ab eo cui bonis interdictum 
ſit . dominus non ero. J. 26. F. de contr. empt. 
Furioſus nullum negotium 08 poteſt. F. 8. ift. 
de inutil. ſtip. Tit. ff. de reb. eor. qui ſub tut. vel 
cura. e | 


Of Things which cannot be ſold. 


V. 


NX Hatever Nature and the Laws 5. Thing: 
make common, either to all Fablick. 


Mankind in general, or to a Kingdom, 


or a Town,” cannot be ſold. Thus, 
Sea-Ports, Highways, publick Market- 
Places, with the Walls and Ditches of 
Towns, and all other Things which 
this common and publick Ute incapa- 


citates for Sale, cannot be ſold e. 


(Emi non poſſunt) quorum commercium non 
ſit. Ut publica, quæ non in pecunia populi, ſed 
in publico uſu habeantur. Ut eſt Campus Martius. 
J. 6. F. de contr. empt. | 2 


VI. 


Things conſecrated, Immoveables be- 6. Thing: 
longing to Churches, and to Corpora- conſecrated; | 
tions, toMinors, Mad-men, declared Pro- 3 
r and to other perſons who cannot muy he 
diſpoſe of their Eſtates, cannot be ſold, Churches, 
nor otherwiſe alienated, unleſs for ne- and Corpo- 
ceſſary cauſes ; and the formalities pre- tien. 
{cribed in theſe kinds of Sales, m | be 
ſtrictly obſeryedF. | 


f Jubemus nulli poſthac ee &c. J. 14. 
C. de ſacroſ. Eccl. Nov. 7. Nov. 120. Emi non poſ- 


ſunt facra. J. 6. F. de contr, empt. Tit. ff. de reb. oor. 


qui 146 fit. Tt. Go de pred. . al. reb, min. V. I. 21. 
C. de ſacr. Eccleſ. | | 


VII. 


An Eſtate entailed, cannot be ſol 
whilſt the Entail laſts s. 8 | 


8 See the third Article of this Section. 


2 * 
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VII. The 


* 


null thro 


07 the CoxTract or SaLEk. Tit. 2. Sect. 9. 7 


VIII. 
8. Dower The Lands which a married Woman 
Landi. brings along with her in Dowry to her 
Huſband, cannot be fold, in the places 


where it is prohibited to alienate them, 
unleſs it be in caſes that are excepted, 
and where the Rules preſcribed for 
ſuch Sales, are obſerved b. 


b Tul. . de fundo detal. I. un. in f. C. de rei 
uxor. act. * the thirteenth Article of the firſt 


Section of Dowries. | | 
= 
9. Things 
of which 
the Com- 
merce is 


forbid. 


prohibited by ſome Law, cannot be 
fold : Such ag Arms to an Enemy, and 
other Things of the like nature!. 


IT. C. que res ven. non poſſunt, & tit. que res 

export. non debent. | 
We have not ſet down here among the Rules, touch- 
ing Things which cannot be ſold, that Rule of the Ro- 
man Law, which prohibits the Alienation of things that 
are litigious, and annuls all ſuch Sales, to whomſoever 
they are made. Becauſe our Cuſtom has limited theſe 
Prohibitions to Sales made to Perſons, who by their Au- 
thority, or Duality, are able to create trouble to thoſe 
who pretend a Right to what is in diſpute ; ſuch as the 
Fudges, and other Officers who have a : 
miniſtration of Fuſtice. V. tit. ff. & Cod. de litigioſ. 
and the Preamble to this Section. = 
Of the other Cauſes which annul 

| Sales. 


X. 


HE Sales of which the accom- 

pliſhment depends on a Condition, 
remain null, if the condition does not 
come to paſs; and it is the ſame thing 
if the thing fold periſhes before the 
condition happens]. 


1 o. Sales 


the default 
of a Cn. 
dition. 


i Sj ſub conditione res venierit, fi quidem defe- 
cerit conditio, nulla eſt emptio. J. 8. F. de per. & 
com. 55 | 


XI. 


11. Br If the Seller and Buyer have erred, 
in the Con- ſo that it appears that the Seller meant 
Racker. to ſell one thing, and the Buyer thought 
of purchaſing another, the Sale will 
be null m. And much more will it be 


ſo, if the Seller ſold knaviſhly one Com- 


modity for another u. 


=» Si error aliquis intervenit. ut aliud ſentiat pu- 
tà qui emit, aut qui conducit: aliud qui cum his 
contrahit ; nihil valet quod acti fit. J. 57. F. de obl. 
& ad. I. 9. F. de contr. empt. See the tenth Arti- 
cle of the fifth Section of Covenants. 

n Si æs, pro auro veneat, non valet (venditio) 
J. 14. in F. ff. de contr. empt. _ 


XII. 


12. E If the Error is not in the Subſtance 
n the qua- of the thing fold, but in its Qualities 3 


Things of which the Commerce is 


re in the Ad- 


we muſt judge by the circumſtances, tries of the 
whether the Sale ought to ſubſiſt, or Dung feld. 
not . And this depends on the Rules 

which ſhall be explained in the eleventh 
Section. 


o 5. tatam l. 9. & ſeq. F. de contr. empt. 


XIII. 


If the Sale has been tranſacted by 13. Fraud 
Fraud, or Violence, it will be null; 4 Vo- 
purſuant. to the Rules which ſhall be L. 
explained in the Title of the Vices in 
CovenantsP. je» 


Si voluntate tua fundum tuum filius tuus ve- 
nundedit, dolus ex calliditate atque inſidiis empto- 
ris, argui debet: vel metus mortis, vel cruciatus 
corporis imminens detegi, ne habeatur rata vendi- 
tio, l. 8. C. de reſc. vend. 1 


_—_Y _ » 4 
"Is 


SE CT... 


Of the Reſciſſion of Sales, on account 
F the lowneſs of the Price. ; 


1. Damage in more than half the Price. 

2. Time of Eſtimation. 

3. In what manner the true Value is to 
be eſtimated. 

4. The Buyer has it in his choice, to give 
back the thing, or make up the full 
Price. | 

7. This Reſciſſion is independent of Fraud. 

6. Reſtitution of the Fruits againſt the 
perſon who knows he has no good 
title to the poſſeſſion. 


J. 


N the Sales of Immoveables, if the 1. Damage 


Price be leſs than the half of the ae | 
real Value, the Seller may get the Sale Fe 


to be declared void a. 


* Rem majoris pretii, fi tu vel pater tuus mi- 
noris diſtraxerit: humanum eſt, ut, vel pretium te 
reſtituente emptoribus, fundum venundatum reci- 
Plas, authoritate judicis intercedente: vel, fi emp- 
tor elegerit, quod deeſt juſto pretio recipias. Mi- 
nus autem pretium eſſe videtur, fi nec dimidia 
"oy vert pretii, ſoluta fit. J. 2. C. de reſc. vend. I. 8. 
eod. 

See the fourth Article. 

This Reſciſſion of Sales on account of the lomneſ of the 
Price, is limited to the Sales in which the Price does not 
amount to half the Value of the Lands; and the Civil 
Policy ſuffers the Sales, where the damage is leſs, to ſub- 
fiſt; becauſe it is for the intereſt of the Public not to 
diſturb the Commerce of Sales, by too frequent Reſciſ- 
ſions. | ; | | 

IT. 


The true Price by which the Damage 2. Time of 
is to be eſtimated, is the Value of the Eft. 
thing at the time of the Sale. 


> Pretii quod fuerat tempore venditionis. /. 8, 
C. de reſc. vend. 


III. Since 
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1. Inwhat Since there is always more and leſs 


manner the in the Price of things, the Eſtimation 
3 of the true Price by which we muſt ex- 
7 amine if there is any Damage, ought to 
be made according to the higheſt Price 

that the thing might 3 be worth at 

the time of Sale. Becauſe that Price 

is juſt, and we ought to favour the Sel- 


ler who is wronged e. 


"© 5A quence of the Motive of Humanity 
which bas 45 Reſciſſin to be received. 


TV. 


4.TheBuyer If the Thing is ſold for leſs than the 
has it in his half of its juſt Price, the Buyer ſhall 
—_— have it in his choice, either to reſtore 
4 thing, or the Thing, and to take back the Price 
male up Which he had paid; or to make up the 


the full juſt Price, and to keep the Thing ®. 
Price. 


4 Vel pretium te reſtituente emptoribus, fundum 
venundatum recipias . vel ſi emptor elegerit, 
quod deeſt juſto pretio, recipias. J. 2. C. de reſc. 
vend | 


V. 


5. This Ref This Reſciſſon on account of the 
cifion is m-lownels of the Price, is independent on 


dependent the Honeſty or Knavery of the Buyer. 


And whether he knew, or was ignorant 


Fraud. 
ol the value of the thing ſold; it ſuffices 


for reſcinding the Sale, that the Price 


be leſs than the half of the true value e. 


ed. I. 8. C. de reſc. vend. Et ſi nullus dolus inter- 
ceſſit ſtipulantis, ſed ipſa res in ſe dolum habet. 
J. 36. F. de verb. obl. This is what is called dolus 


TY EET 
I, VI. 


6. Reflew- If there is no other defect in the Sale 
tian of the beſides the Damage of more than the 


my 4 half of the juſt Price, the Buyer will be 


ven who obliged to reſtore the Fruits only from 


knows he the time of the Demand, or the Inte- 

has no good reſt of the remaining part of the Price, 

zitle ro the if he keeps the thing. But if there were 

peo. other Vices in the ale, ſuch as Uſury, 
Fraud, or Violence; he will be bound 
to make Reſtitution of the Fruits even 
from the time of his Poſſeſſion of the 
'Thing ; deducting the Intereſt of the 
Price which he had paid for it f. 


f Si fundum veſtrum vobis per denuntiationem 
ad monentibus, volentem ad emptionem accedere, 
quod diſtrahentis non fuerit, non rectè is contra 
quem preces funditis, comparavit, vel alio modo 
mala fide contraxit: tam fundum veſtrum conſtitu- 
tum probantibus, quam fructus quos cum mala fide 
percepiſſe fuerit probatum, aditus præſes provinciæ 
reſtitui jubebit. J. 17. C. de reſc. vend. 1 
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A > Les hp * 

Of Eviction, and other Troubles to 
| the Purchaſer. 
The CONTENTS: 

1. Definition of Evittion. 


Of the other Troubles. 
Warranty. ED 


No Warranty againſt Violence, Caſu- 


alty, or the Act of the Sovereign. 


Law, and Warranty by Deed. 
Warranty in Law. EN 
Warranty by Deed. 


2. 
, 
BP 
5. Two ſorts of Warranty; Warranty in 
6. 
75 
8. 


The Seller cannot be diſcharged from 


the Warranty againſt his own pro- 
per deed. . 
9. Warranties regulated by particular 
Cuſtoms. 
10. Damages for Eviftion and other 
Troubles. | 
11. Divers effects of the Troubles which 
are given to the Seller. 
12. Reſtitution of the Price, with Dama- 
es. „„ 
13 If the thing is not changed at the 
1 time of the Evicti. 
14. If the thing is diminiſhed at the time 
of the Eviction. 
15. If the thing has increaſed in Price. 
16. If the Purchaſer has made Improve- 
| ments. 
17. The Regard which is to be had to the 
fruits which have been reaped, in 


order to make an Eſtimate of the 


Improvements. | 

18. The circumſtances oblige us to regulate 
differently the Jifculties relating 
to the Improvements. 

19. If the Seller has ſold the Goods of 
another perſon, knowing them to 

S: be ſuch. | 

20. He who is bound to warrant, cannot 
evitt. 

21. If the Purchaſer who is moleſted does 

not give notice of it, or does any 


other prejudice tothe condition of 


his Youchee. 
22. The Buyer is only bound to give notice 
10 the Seller of the diſturbance 
that is given him. . 
23. Warranty may be demanded before 
the Purchaſer is moleſted. 


24. Warranty of Law in the Sale of 


Rights. 3 i 
27. Warranty in the. Sale of an Iuberi- 
Mg. 


Warranty in the Sale of a Debt. 
I. Eviction 


8 
\ 
þ* 
Rel 
Y* 
* 
5, 
% 
Ee 
* 
* 
5 
* 
N 
2 
8 
55 
el wn 
$SETv 
* 
2 
oy 
CY 
C50 
e 
> oC 
2 
* 0 
WS, 
KS! 
vi 
* 
+ 
VS 
bs 
N 
Vi 
3 
92 
. BL 
BE; 
* Y 
2 
3 
2. * 
bs 
os 
r 
N. 
8 Fe x 
8 
* 
N 
25 
8 vo 0 
23237 
8 
"IS 
8 
. 
8 
i 
— 
. 
8 
" _ 
Ke, 7 
72 * 
8 
len 
. 2 
8 
* 8 
N 
8 
F 5 
75 
Bee's = 
Ie 
I 
Ky 
. x 
0 
* 2. - 
B 
n 
we” 
a= 
AE 
"FAS 
n 
Went 
1 
et 
7% 
x 
Whey” 
- 08 
8 
DD 
IM 
: — 
1 
2 4 
_ 
1 Wo 
1 
29%. 
n. 
. 
1 
1 
B 
Wh 23 
BE. 
# 
- 1 
4 5 
1 
5 ; 
"8 
2 
bg.” 
re 
28 
> 
= 
" HY 
"2M 
. 
Fs 
15 
>» 
— 3 
I 5 1 
5 
x 
Po. 
IS 
1 
1 
- 3658 
- RR 
2 7 
Ee 
1 
IS 
Ts... 
p 3 
5 
I £3 
99 
1 
* 5 
7 
1 
- =" 
"2 
i 
. Wy 
1 
2 52 
A 
1 
an” 
- "uk 
= 
3 
8 
"IC 
_ 
by. -+ 1 
3 
E : 
_— 
1 
Wh 
bs 3 
4 
"6 
- 
__ 
5 
I, 
37 
1 
3 
"= 
ES 
_ 
I 
MF 
Ws. -. 
_ 
* 


* 
3 
* 

- 
3 
1 
* 
nb 
1 
3 
. = 
1 
* x ä 
. 

148 
f £ 

5 


5 N , N * _ 8 * * N R » x -# 999 1 r hide Th AG 3 N 3 * 9 * * * F * I 

he Ee ˙ mm fs i ̃ te I Sa A NECES R . F ·˙O erred fe Te en Ag 6 ts N ö WW R r er R . ot! OO SEE) 2% DIPS. ws 
838 R * 133 e 4 * 8 2 . 3 — ON. i DR I c e „ . GE De Ws y RN EET AL 
3 . ¾ ͤòͤ f es ot bn ASS 8 — „„ 3 5 IE nt ESD: PFC pr Sf Lb 2 2 7 . 1 2 2 FFT ( 3 

e ACS I de EFF SER p09 2 ; 2 8 R e * 3 \ 5 9 * —— 3 3 1 —N * 7 e N RN F35 5 Fa 3d Tb R 5 1 þ Jo _ 8 1 2 

CA Ot rn fo DUNE ROE OSS IANS, 3 VCC EE TAK DS: „3 979. ͤͤ oe BE REO ST Fe e E VT 8 / BE on ER, iq 5 8 4 5 
Fenn. een Nee eee OE OB LS I TAE tO Is S c ; 3 5 . 5 : >e- 
8 8 £ * en F "WF * ax "0 1 n - 0 * : 


1 . 9 * N Ls * N 
m W e G n 
1 n * R EEE e a N 
A * . W ( R TS Wy 
GGG 9 5 4 
als 


fit bonæ fidei judicium, nihil magis bonæ fidei con- 


8 ee | 
1. Defini- Viction is the loſs which the Buyer 
rim of E- U ſuffers, either of the whole thin 
that is ſold, or of a part of it, . 
of the right which a third perſon has to 


it a. 554 —_— 
This Definition reſults from the whole tenout of this 
MR | | 


| 745 

2. Ohe The other Troubles are thoſe, which, 
on 7% without touching the Property of the 
" Thing ſold, diminiſh the Right of the 
 -» Purchaſer; as if any one pretends a 
= to the Uſufruct of Lands that are 
ſold, to a Ground-Rent, a Service, or 

other charges of the like nature b. 


d Theſe charges diminiſhing the right of the Purchaſer, 
2 Troubles againſt which the Seller ought to warrant 


i 


"Mi III. z ! 
3. Warm- The Buyer from whom the thing is 
ty. evicted, or who is troubled in his Poſ- 


ſeſſion of it, or in danger of being ſo, 
has his recourſe againſt the Seller, who 
7 to warrant him: That is, to put 
a ſtop to the Eviction, and other Trou- 
bles, as ſhall be ſhewn in the following 
articles e. 3 

© Sive tota res evincatur, five pars, habet regreſ- 
ſum emptor in venditorem. I. 1. F. de evid. 
See the third Article of the ſecond Section. 


IV. | 


* 


4. N um- The Seller is not bound to warrant 
ranty a- the Buyer againſt acts of meer Force 


gainſt ee, and Violence, Caſualties, or againſt the 
as. * Act of the Sovereign d. | 111155 


wa of the . Lucius Titius prædia in Germania trans Rhe- 
overegn. num emit, & partem pretii intulit: cm in reſidu- 

am quantitatem hæres emptoris conveniretur, quæ- 
ſtionem retulit, dicens has poſſeſſiones ex præcepto 


principali partim diſtractas, partim veteranis in 


præmia aſſignatas: quæro an hujus rei periculum 
ad venditorem pertinere poſſit. Paulus reſpondit, 
futuros caſus evictionis poſt contractam emptionem, 
ad venditorem non pertinere. Et ideo dùm 
ea quæ proponuntur, pretium prædiorum peti poſſe. 
J. 11. F. de evidt. is 3 
A . 
5.Twoſots Warranty being a conſequence of the 
of Warran- Contract of Sale, there is a firſt kind of 
5 — Natural Warranty, which is called War- 
Lan, and ranty in Law, becauſe the Seller is obliged 
Warranty to it byLaw,althe' the Sale make no men- 
by Deed. tion of it. And it being in our power 
to augment or diminiſh our Natural En- 
gagements by Covenants, there is a ſe- 
cond kind of Warranty, which is a War- 
ranty by Deed, or Covenant, ſuch as the 
Seller and Buyer are pleaſed to regulate 
among themlclyes ©. ets 


© Imprimis ſciendum eſt in hoc judicio, id de- 
mum deduci quod præſtari convenit. 


Cum enim 


gruit, quam id præſtari, quod inter contrahentes 
actum eſt, Qua fi nihil convenit, tunc ea præ- 
ſtabuntur, quæ naturaliter inſunt hujus judicit po- 
teſtate. J. 11. §. 1. . de ad, empt. & dend. 


3 wh 


Warranty in Law, or Natural War- 6. numan- 
ranty, is the Security which every Sel- Y in Law. 
ler is bound to give, for maintaining te 
Buyer in the free Poſſeſſion and Enjoy- 
ment of the Thing ſold; and for put- 
ting a ſtop to Evictions, and other Trou- 


* 4 


bles that ſhall be given to the Buyer by 


any perſon whatſoeyer, who ſhall pre- 
tend either a Right of Property, or an 
other Right in the thing ſold, by whic 
the Right, which ought naturally to be 
acquired by the Sale, would be dimi- 


' niſhed. And the Seller is obliged to 


this Warranty, altho' it be not ſtipula- 
ted by Covenant. 

Neon dubitatur, etſi ſpecialiter venditor evictio- 
nem non promiſerit, re evicta ex empto competere 
actionem. J. 6. C. de evict. eg 
Imprimis ipſam rem præſtare venditorem oportet. 
Id eſt, tradere, quæ res, ſi quidem dominus_ fuit 


venditor, facit & emptorem dominum. Si non fuit 


tantum evictionis nomine, venditorem obligat. 
J. 11. H. 2. F. de act. empt. & vend. Sive tota res 


evincatur, ſive pars, habet regreſſum emptor in 
venditorem. . if: de evict. v. l. 10. ebd. Ex 
empto actionem efle, ut habere licere emptori ca- 


ventur. J. 11. F. 8. f de "af. empr. G. ven. Ut 


emptori habere liceat, & non ſolüm per ſe, ſed per 
B:... „ 


VII. 
IF | 
Warranty by Deed or Covenant, is 7. Harrun- 
the Security which the Seller promiſes, ) H Deed: 
either greater or leſſer than what he is 
bound to by Law, according as the Par- 
ties have agreed between themſelves. 
Thus, they may add to the Warranty in 
Law; as if it be agreed, that the Seller 
ſhould warrant the Buyer againſt the act 
of the Sovereign. And they may like- 
wiſe reſtrain the Warranty in Law; as 
if it be agreed, that the Seller ſhould 
only warrant againſt his own proper 
deed, and not againft the Rights of 
other perſons: or that he ſhall only re- 
ſtore the Price in caſe of Eviction, and 
not the Damages8. And all theſe Agree- 
ments have their Juſtice, in that the 
Buyers purchaſe at a cheaper or dearer 
rate, or upon other views: and in that 
the Purchaſer buys in effect only what is 
ſold, and ſuch as the Seller is willing to 
Nihil magis bonæ fidei congruit, quàm id 
præſtari quod inter contrahentes actum eſt, J. 11. 
5. 1. F. de att. empt & vend. / | 
ui autem habere licere vendidit, videamus quid 
debeat præſtare, & multùm intereſſe arbitror utrum 
hoc Ae per ſe venienteſque à ſe perſonas non 
fieri, quominus habere liceat, an verò per omnes: 
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nam {i per ſe, non videtur id præſtare ne alius evin- 
cat. d. J. 11. $. 18. Si aperte in venditione com- 
prehendatur, nihil evictionis nomine præſtatum iri. 
etium quidem deberi, re evicta, utilitatem non 
deberi. 4. f. 18. Niki forts fic quis omnes iſtas 
ſupraſcriptas conventiones recipiet. d. H. 18. 


8. Ne Seu: The Seller cannot be diſcharged from 
prong a the Warranty againſt his own proper 
= fact and deed, not even by an exprels 
NN Agreement; for it would be contrary to 
again his Good Manners that he ſhould be allow- 
D, eld to act a diſhoneſt part®. 
 * Ilud non probabis, dolum non eſſe præſtandum 

fi convenerit, Nam hæc conventio contra bonam 

fidem, contraque bonos mores he * ideò nec ſe- 

quenda eſt, I. 1. f. 7. F de pad. Pacta quæ turpem 

cauſam continent, non ſunt obſervanda. I. 27.4. 4. 
Fay 7 . cio 


X. "os. ; 3 


9. Warran- If beſides the Natural Warranty, and 
ties regula- the Warranty by Agreement, there is 
red by par- tote Cola od Df 2 
ticular Cufe any particu ar Cu ons O - age, m a 
toms, place, Which regulates any ſort of War- 
ranty, the Seller ſhall be bound to ſuch 
i Quia aſſidua eſt duple ſtipulatio, idcirco placuit 
etiam ex empto agi poſſe, ſi duplam venditor man- 
cipii non caveat. Ea enim quæ ſunt moris, & con- 
ſuetudinis, in bonæ fidei judiciis debent venire. 
I. 3 1. f. 20. F. de ad. ed. Si fundus venierit ex 
conſuetudine ejus regionis, in qua negotium geſtum 
eſt, pro evictione caveri oportet. J. 6. F. de eviũ. 


4 1 
* A. 

X 

* * 


10, Dans. If the Purchaſer loſes the Thing by 


Les for Rio. Exiction, or is troubled in his Poſſeffion, 


ae Tro, the Warranty ſhall have its effect l, -pur- 


les. ſuant to the Rules explained in the arti- 


cles which follow. 


2 sive tota res evincatur, five Pars, habet repreſ- | 
ſum emptor in venditorem, J. 1. F de evi. 


I; I. 

11. Divers There are Troubles which of their 
Hecke of nature diſſolve the Sale; as when the 
OO Proprietor evicts the thing from the 

ven to Purchaſer n. Others there are which of 
the Seller. their nature may diſſolve, or not diſſolve 
the Sale, according to the circumſtances. 
Thus, an Action in right of a Mortgage 
does not annul the Sale, if either the Keller 
or Purchaſer acquits the Debt; but if the 
Eſtate is aJjudges to the Creditors, the 
Sale is diſſolved. And in all theſe caſes, 
whether it be that the Sale ſubſiſts, or 
is diſſolved, the Seller is anſwerable for 
the 7 according to the effect of 
the Troublen. +. i. 

mn Sive evi | 

— tota res evincatur, five pars. J. 1. f. de 

* Ad id quod intereſt, J. 50. f. de evi. 
* 


1 


Ik the dale is diſſolved by an Eviction, 12.Reftird- 
the Seller is bound to reſtore the Price, n & te 


and to indemnify the Buyer of the Da- 1 with 


as ſhall be explained in the following 
. © Evida re ex empto actio non ad pretium 1 
taxat recipiendum, ſed ad id quod intereſt, compe- 
tit. J. 70. fe de evith. I. Go. dl. e 


| i 
If the thing ſold is in the ſame condis 13. If the 
tion; and of the ſame value, at the time %% © rot 
of the Eviction, as it was at the time of 
Sale, the Seller ſhall be bound only to % Evidti- 
reſtore the Price which he received, the oz. 
charges of the ingroſſement of the Deed, 

thole of taking Poſſefiion, and to make 


good the other Damages, if there are 


any; as if the Purchaſer of an Eſtate in _ 
Lands, which are evicted, had paid a 
Fine of Alienation?. . 

vo $i in venditione dictum non fit, quantum ven- 
ditorem pro evictione præſtare oporteat, nihil ven- 
di tor præſtabit præter ſtipulam evictionis nomine, & 
ex natura ex empto actionis, hoc, quod intereſt. 


If, on the contrary, the thing ſold 1s 14: F the 
waſted. or diminiſhed, whether by its 7 3 
own Nature, as an old Houſe, or by 27 
Caſualty, as if a Flood has carried away % Evichi- 
a part of an Eſtate; or if the thing be- on. 
ing in the ſame condition, its value is 
diminiſhed by the effect of time; in all 
theſe caſes, and others of the like na- 
ture, where the thing ſold is worth leſs 


at the time of the Eviction, than the 


Price which the Buyer paid for it; he 
can recover againſt the Seller, only the 
preſent value of the Thing, ſuch as it is 
at the time of the Eviction 9. For it is 
only in this preſent Value that the Buy- 
er's loſs doth conſiſt. And as the dimi- 
nution which preceded the Eviction, 
regarded the Buyer, he ought not to be 


a gainer by the Eviction. 


2 Si minor eſſe cœpit, damnum emptoris erit. 
J. 70. F. de evict. Ut quanti ſua intereſt, actor 
conſequatur, ſcilicet ut melioris, aut deterioris agri 
facti cauſa, finem pretii, quo fuerat tempore divi- 
ſionis æſtimatus, diminuat vel excedat. J. 66. in f. 

. cod. - 
ﬀ Ex mille jugeribus traditis ducenta flumen abſtu- 
lit. Si poſtea pro indiviſo, ducenta evincantur, du- 
= ſtipulatio pro parte quinta, non quarta præſta- 

itur. Nam quod periit, damnum emptori non 
venditori attulit, J. 64. ed. Minuitur præſtatio, fi 
ſervus deterior apud emptorem effectus ſit, cam 
evincitur. J. 45. F. de ad, empt. & vend. 
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+5. If the But if the thing happens to be worth 


thing has more at the time of the Eviction, than 


mcreaſed in it was at the time of Sale, the Price 
* having been augmented by the effect of 
time; the Seller ſhall be bound to the 


Buyer for what the thing is worth at 


the time of the Eviction: For he loſes 
in effect this Value, the thing being 

evicted from him; and his condition 
ought not to be made worſe pa 
event, againſt which the Seller is bound 


to warrant him. 


* Quanti ſua intereſt actor 2 &c. 
J. 66. in F. ff. de evict, See the preceding Article, 
where this Law is quoted. e 
Si quid ex his finibus evinceretur pro bonitate 
ejus emptori præſtandum. J. 45. eod. I. 1. eod. 


; XVI. 
16. If the If the thing ſold hap to be im- 
Purchaſer proved at e of . eee by 


TX” the deed of the Purchaſer, as if he has 
ments, either planted or built on an Eſtate, he 


ſhall be indemnified by the Seller as to 
what the Eſtate would have been worth 
at the time of the Eviction, if it had 
not been improved : and he will more- 
over recover the Expences he has been 
at in improving it; and he cannot be 
turned out of Poſſeſſion, till he 1s reim- 
burſed of the ſaid Expences, either by 
the ev who evicts the Eſtate, for he 
ought not to reap the profit of thoſe 
Improvements; or by the Seller, who 
is bound to warrant him againſt tlie 
Eviction. And he ſhall have Yi Action 
both againſt the one and the other f. 


- £ Conſequeris (à venditore) quanti tu intereſt, 
In quo continetur etiam eorum perſecutio, quæ 
in rem emptam à te, ut melior fieret, erogata ſunt. 
J. 9. C. de evict. l. 16. eod. | 
Si mihi alienam areàm vendideris, & in ea ego 
ædificavero, atque ita eam dominus evincit; nam 
quia poſſum petentem dominum, niſi impenſam 
ædificiorum ſolvat, doli mali exceptione ſummovere, 
magis eſt, ut ea res ad periculum venditoris non 
pertineat. J. 45. H. 1. 0 de aft. empt. & vend, l. 16. 
C. de evict. See the following Articles, as alſo the 
twelfth and following Articles of the third Section 
of the Title of Dowries. 3 1 
It is ſaid in this ninth Law, Cod. de evict. that the 
Seller is bound to refund the charges of the Improvements 
to the Buyer from whom the Eſtate is evitted: Aud in 
this forty fifth Law, H. 1. ff. de act. 17 iy & vend. 
that this Reimburſement is to be made by the perſon who 
evicts, and ought not to fall upon the Seller. Which 
ought to be underſtood in the ſenſe explained in the Ar- 
ticle: and in ſuch a manner, as that F, for example, he 
who would recover the Lands, pretends that he is not 
bound to refund the charges of the Improvements, or 
: raiſes any other diſpute about them, the Purchaſer has 
his Attion of Warranty againſt his Seller, 


XVII. 


17. Th In making an Eſtimate of the Charges 
"gens ws, out by the Purchaſer of an Eſtate 
OE. J. | 


on Improvements, as if he has made a which i td 
Plantation in it, we muſt balance che, 13 45 
Charges laid out, with the Fruits ariſing % 1 
from the Improvements, and which have been recped, 
increaſed the Rent of the Eſtate. Sg in order ro 
that if the Fruits which the Purehaſer e -» - 
h > 4a d fr the I | A 4 _ Eſiimate of 
has reaped from the Improvements; ac : 
quit f . Sum, and Intereſt, of provernents. 
the Monies laid out on them; there will 
be no Reimburſement due; it being 
enough for the Buyer that he loſes no- 
thing. And if the Fruits come ſhort of 
the Charges laid; out on the Improve- 
ments, the Purchaſer will recover the 
Remiinder - of the Money he has laid 
out, both Principal and Intereſt*3 for 
he ought to loſe nothing. But if the 
Fruits which the Purchaſer has reaped 
from the Improvements exceed . the 
charges he has been at, he ſhall have 
the advantage of then. | 
9+ 7 F002 : $ +. *8 s. B&B + *1 I EW 
Super empti agri quæſtione diſceptabit Præſes 
Provinciz: & ſi portionem diverſæ partis eſſe cog- 
noverit, impenſas, quas ad meliorandam rem vos 
erogaſſe conſtiterit, habita fructuum ratione, reſti- 
tui vobis jubeþit. J. 16. C. de evict.. Sumptus in 
prædium, quod alienum eſſe apparuit, à bonæ fidei 
poſſeſſione facti, neque ab eo qui prædium donavit, 
neque à domino peti poſſunt: verùm exceptione 
doli appoſita, ay officjum judicis, zquitatis ratione 
ſet vantur: ſi fructuum ante litem conteſtatam per- 
ceptorum ſummam, excedant ; etenim admiſſa com- 
penſatione, ſuperfluum ſumptum, meliore prædio 
facto, dominus reſtituefe cogitur. J. 48. F. de rei 
vind. Emptot prædium, quod à non domino emit, 
exceptione doli poſita non aliter reſtituere domino 
cogetur, quim ſi pecuniam creditori cjus ſolutam, 
qui pignori datum prædium habuit, uſurarumque 
medii temporis ſuperfluum, recuperaverit : ſcilicet 
fi minus in fructibus ante litem perceptis fuit: 
Nam eos uſuris nobis duntaxat compenſari, ſump- 
tuum in prxdio factorum exemplo, æquum eſt, 
J. 65. ff. de rei vindic. OE Sage 
What is ſaid in this Article, that the Buyer ſhall reap 
the profit of the Fruits which are over and above his Re- 
imburſement, ought to be underſtood of the Fruits which 
he reaped while he knew nothing of hi, Title being called 
in queſtion, and before ary Legal D mand was made, 
See the third Section of the Title of Intereſt, Coſts 
and Damages, and Reſtitution of Fruits. 


XVIII. „ 


If the charges laid out upon the Im- 18. Le dr. 


tovements are lels than their valtc, the cumſtauces. 
Purchaſer who is evicted will recover 9%? # 
only the charges he has laid out. And if if _—_ 
on the contrary the charges exceed the gh Jificul- 
value of the Improvements, he will reco- ties relating 
ver no more than the real value of the Im- 4% the Im. 
provements. But according to the cir- Neremenis. 
cumſtances, it will be prudent in the Judge 
not to deprive the Buyer of reaſonable 
Charges, ſuch as. the Maſter of the 

thing might, and ought to have laid 

out : and likewiſe not to overburden the 

Seller, or the perſon who evicts. And 

ir 1s neceſſary to regulate theſe matters 
according as the nature of the Expences 

M my 


Wh 


0 
12 bo hl 2 . n 2 * Nr 2 * 
N w - . * o a * 5 
N — », — 2 Tee pe > 1 * 5 — — Thr” on me Aa - = * — — — — 
CS 2D rn os vw Þ WY 7 * 2 — —— — — a — = - — D 
—— r Th. 2 — — . 8 — — —_— k P'S — 
— —— * — Ee Pos Clit 5 anc — — — 2. — Kg 2 act 


— 


2X25 2 Wt 


SO” 

— 2 
n 8 
r — Ayr > 


r 
3 - l = = 


44 
p_ 


19. If th If in the caſes of the precedi 


| fundus, quim 


N 


9 * 
1 


n fundo alieno, quem imprudens emeras adi 
ficaſti, aut conſeviſti: deinde evincitur, bonus ju- 


dex varis ex perſonis, cauſſſque conſtituet. Finge 


& dominum eadem facturum fuiſſe, reddat impen- 


ſam, ut fundum recipiat: uſque eo dumtaxat quo 


| os factus eſt. Et fi plus pretio fundi acceſ- 


t, ſolum quod impenſum eſt; Finge pauperem, 


qui, {i reddere id cogatur laribus, ſepuſchriſque avi- 


tis carendum habeat? Sufficit tibi permitti tollere 
ex his rebus, quæ poſſis: cum ita ne deterior ſit 
initio non foret ædificatum. I. 38. 
F. de rei vinl. | 

Medie igitur hæc | 
delicatus Xhitot, neque oneroſus creditor audiatur, 
I. 25. in f. F. de pign. ad. See the nineteenth Arti- 
cle of the third Section of Mortgages. erf 


* 


Arti- 


IL LAVES. 
may require; or the quality of the Per- auctori denuntiare, non denuntiaſſet, 
ons, the neceſſity or uſefulneſs of the 
 Iprovements, and whatever ele ma 
be fit ts be conſidered in the State of 
— thethibſps. 


I Judice difpicienda, ut beque 


Seller has cle, the Seller had fold that which be- 
2 e longed to another perſon, knowing it 
anarher to be ſo, he would be bound to refund 
perfor, without any diſtinction all the charges 
OS ;, laid out by the Purchaſer gt oi 
ſuch, * In omnibus tamen his caſibus, ſi ſeiens quis 


alienum vendiderit, omnino teneri debet. J. 45. 
F. 1. in f. F. de ad. empt. & vend. 

20. Hewho The perſons who are obliged in War- 
i: bound i ranty to the Buyer, cannot diſturb him 


warrant 2 2 An 3 
amet e. in his Poſſeſſion, whatever right they 
_— may have to the thing ſold. Thus, 


the Heir of the Seller, being in his own 
right Proprietor of the Thing ſold, can- 
not evict it from the Buyer, whom he 
is obliged, by his quality of Heir, to 
warrant in his Poſſeſſion. 


si alienum fundum vendideris & tuum poſtea 
factum petas, hac exceptione rectè repellendum. 


J. 1. F. de except. rei vend. Sed & fi dominus fun- 


di hæres venditori exiſtat, idem erit dicendum. 
d. l. §. 1. I. 14. C. de rei wind. 


. 


21. 7 4 te If the Purchaſer who 1 moleſted, 
ae b, ſuffers himſelf to be condemned by de- 


lefted, does fault, if he defends himſelf ill, if he 
ut give no · does not give notice to the Seller of the 
4 % Action that is brought againſt him, if 
hes 8 he conſents to a Reference, or Tranſac- 
lice to the tion, without the Seller's knowledge, or 
condition of if he in any other manner prejudices the 
bis Youchee. condition of his Vouchee, he' cannot de- 
mand Warranty againſt an Eviction, 
which he has no body to blame for but 


himſelf s. | | 


Si ideò contra emptorem judicatum eſt, quod 
defuit, non committitur 3 Magis enim 
propter abſentiam victus videtur, quàm quòd malam 
habuit. J. 55. F. de evict. Si cum poſſetemptor, 

| ; 4 | 


66 1 
1 FF, 
— K A. 


b | | idemque vi ctus 
fuiſſet, quoniam parùm inſtructus eſſet, hoc leo 
videtur dolo feciſſe. Et ex ſtipulatu agere non po: 
telt. J. 23. f. 1. end. Si compromiſerb, & 'contth ' | 
me data fuerit ſententia, nulla mihi actio de evictiok 
ne danda eſt adyerſus venditorem. Nulla enim ne- 
cellitae cogente id fel. 4.56. f. I. tad. v. l 63. 
After that the Buyer has intimated to 22. 7% 
the Seller the Action that is brought a- pe 
pond bim, he is not bound either to ge ne 
defend it, or to Appeal, if he is con- 7 le Selle 
demned. And whether he defends it, or of the diſ 


not, the Seller will remain bound to fe, 
warrant him againſt the Event. . 


Gaia Seia fundum à Lucio Titio emerat, & quzſ> 
tione mota fiſci nomine, auctorem laudaverat, & 
evictione ſecuta fundus ablatus, & fiſco adjudicatus 


_ eſt venditore præſente. Quæritur, cùm emptrix non 


provocaverat, an venditorem poterit convenire? 


Pg 


_  Herennius Modeſtinus reſpondit, five quod alienus 


fuit, cum veniret,” ſive quod tunc obligatus, evictus 
eſt, nihil proponi, cur emptrici adverſus venditorem 
actio non competat. J. 63. H. 1. F. de evict. 


ET. | 
If the Purchaſer diſcovers that the 23. Har 
Seller has ſold him that which belongs / 9, 
„ n be demand. 
to another perſon, and which the Seller before 
knew to be ſuch, he may bring his che Purcha- 
Action againſt the Seller, altho' he beer i mo- 
not as yet diſturbed in his 3 to Med. 
255 im to remove the danger of the 
Eviction; and to recover the Damages 
which he may ſuffer by ſuch a ſale b. 
> Si ſciens alienam rem ignoranti mihi vendide- 
ris, etiam priuſquam evincatur utiliter me ex empto 
acturum putavit, in id quanti mea interſit, meam 
eſſe factam. Quamvis enim alioquin verum ſit, 
venditorem hactenus teneri, ut rem emptori habere 
liceat, non etiam ut ejus faciat: quia tamen dolum 
malum abeſſe præſtare debeat, teneri eum qui ſci- 
ens alienam, non ſuam ignoranti vendidit. Idem 
eſt maximè, ſi manumiſſuro, vel pignori daturo ven- 
diderit. J. 30. F. 1. F. de act. empt. & venl. 
XXIV. 
As in the Sales of Moveables and Im- 24. Hur 
moveables, Natural Warranty obliges 9 9 _ 
& 2 Law in the 
the Seller to deliver, and warrant a %% of 
Thing which is in being; ſo likewiſe in zighr.. 
the Sales, or Conveyances of Rights, 
ſuch as a Debt, an Action, an Inheri- 
tance, Natural Warranty obliges the 
Transferor to transfer a Right which 


ſubſiſts, a Debt which is due, an Inhe- 


ritance which has fallen, an Action 
which may be proſecuted. And if the 
Transferor had not the Right which 
he ſells and transfers, the Sale would be 
null; and he would be bound to reſtore 
the Price, and to make good the Dama- 
ges of the Buyer, or Transferee c. 

© $i hæreditas venierit ejus qui vivit, aut nullus 
ſit nihil eſſe acti, quia in ferum natura non ſit, 
quod venierit. I. 1. F. de hered, vel ad vend. 


_ 


Sale of an 


Cam hæreditatem aliqus vendidit, eſſe debet hx- 
rediras, ut fit emptio. Nec enim alia emitur, ut in 
venatione & fimilibus, ſed res: quæ ſi non eſt, non 
contrahitur emptio: & ideo pretium oondicetur: 
.J. N debered. vel a8, vend. Si quid in eam rem im- 
penſum eſt, emptor a venditore conſequatur: & fi 
quid emptoris intereſt. J. S. in f. & 1. 9. cod. Si 
nomen ſit diſtractum, Celſus libro nono Digeſtorum 
- ſcribit, locupletem eſſe debitorem, non debere præ- 
ſtare: debitorem autem eſſe præſtare, niſi aliud con- 
venit. J. 4. eod. See the twenty fixth Article. 


a7: Hm. The Heir who ſells and transfers an 
e Inheritance, without ſpecifying the 
Tiberizance, Goods Contained in it, the Rights, or 
the Charges, is bound to warrant no- 
thing, but his Quality, and Right of 

Heir; for it is that which he ſells. And 
he is not bound to warrant. either any 
Charge, or any particular Goods, or any 

Right belonging to the Inheritance 
unleſs he be expreſly obliged to it by 
Covenant 4. But if he had already re- 

ceived any Profit from any thing be- 
longing to the Inheritance, he ought to 

reſtore it to the perſon to whom he ſells 

the Inheritance, as being included in the 

Sale, unleſs he has expreſly reſerved it ©. 

4 venditor hæreditatis ſatis dare de evictione non 

debet, cùm id inter ementem & vendentem agatur, 

ut neque ampliùs, neque minus juris emptor habe- 


.,, at, quam apud hæredem futurum eſſet. I. 2. . de | 


hered. vel. act. vend, © | | 
Emptor hæreditatis rem a poſſeſſoribus ſumptu 
ac periculo ſuo perſequi debet. Evictio quoque 
non præſtatur in ſingulis rebus, cam hereditatem 
jure veniſſe conſtat, niſi aliud nominatim inter con- 
trahentes convenit. J. 1. C. de evict. I. 14. in f. &. 
15. de hered. vel act. vend. Sicuti lucrum omne 
ad emptorem hæreditatis reſpicit, ita damnum quo- 
que debet ad cumdem reſpicere. I. 2. f. 9. cod. 
Hoc agi videtur, ut quod ex hæreditate perve- 
nit, in id tempus quo venditio fit, id videatur ve- 
niſſe. J. 2. F. 1. eod. | + No 


XXVI. 

He who ſells and transfers a Debt, 
ought only to warrarit that what he 
transfers is really and truly due to him. 
And he is not to warrant the Debtor to 
be ſolvent, unleſs he is AER to it by 
the Conveyance he has made to him of 
the Debt f. For it is only a Right which 
he ſells. N | 


f Si nomen fit diſtractum, Celſus libro nono Di- 
ſtorum ſcribit, locupletem eſſe debitorem, non 
ebere præſtare: debitorem autem eſſe præſtare, niſi 
aliud convenit. J. 4. F. de hered. vel att. vend. Qui 
nomen, quale fuit, vendidit: dumtaxat ut ſit, non 
ut exigi etiam aliquid poſſit, & dolum præſtare co- 
gitur. J. 74. in f. F. de evict. 


26. Mar- 
ranty i the 
Sale of 4 
Debt. 


TIT. 


Of Redhibition, and Abatement of the 
Price. 
Vo L. I, 


% 


Of the Cox rxaer o SLR. Tit. 2. Sect. 11. 83 


The CONTENTS. 


1. Definition of Redbibitiuunm. 
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UN erl. 90 2213 
8. All things reflored to the ſame condi- 
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10. F the defects are evident, or declared 
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eee e e 10 
12. If the Seller has declared that the 
. thing has ſome quality which ren- 
ders it better. 285 
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1 D 
18. The time for bringing an Action of 


Redhibition. 


ID Y Rcedhibition is meant, the diſſo- 1. Defini- 
lution of the Sale becauſe of ſome tin of Red- 
fault or defect in the thing ſold, which en. 

is ſuch that it is ſufficient to oblige the 
Seller to take back the Thing, and to 


annul the Sale *. 


* Redhibere eſt, facere ut rurſus habeat, venditor, 
quod habuerit. Et quia reddendo id fiebat, idcirco 
redhibitio eſt appellata. J. 2 1. F. de edil.ed. judi- 
cium dabimus ut redhibeatur. J. 1. F. 1. in fine cod. 


II. 

The Seller is obliged to declare to 2. The Sell- 
the Buyer the defects of the thing ſold, e ought to 
which are known to him b. Ani if he ur no 
has not done it; either the Sale ſhall be, L 
annulled, or the Price diminiſhed, ac- jg. 
cording to the quality of the defects; 
and tlie Seller ſhall be bound to make 

ood the Damages of the Buyer, by the 
ules which follow. | 

> Certiores faciant emptores quid morbi vitiive 
cuique fit, J. 1.5. 1. F. de edil. ed. Eademque 
omnia cum mancipia venibunt palam rectè pronun - 


tianto. d. C. 1. 
M 2 III. Since 
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3. Difincbi- Since it is not poſſible to teſttait all 
onef the de- the perſidious dealings of Sellers, and 
ed; of the that the inconveniences would be too 


great to diſſolve, or call in queſtion 
gales for all manner of Defects in the 
things fold ; we conſider therefore on- 


things altogether unfit for the uſe for 


————— — od 
which diminiſh that uſe in ſuch a man- 


ner, or render it ſo inconvenient, that 
if they had been known to the Buyer, 
he would have either not bought them 
at all, or at leaſt not given ſo great a 

rice for them. Thus, for Example, a 

eam that is rotten, is unfit for the 
uſe for which it is deſigned. Thus a 
broken-winded Horſe does leſs Service, 
and it is too troubleſome to make uſe 
of him. And theſe defects are ſuffici- 
ent to diſſolve a Sale. But if a Horſe 


is only dull in anſwering the * this 
C 


defect will make no manner of change. 
And in general, it depends on the Cuſ- 
tom of the place, if there is any ſuch 
touching this matter; or on the pru- 
dence of the Judge, to diſcern by the 
quality of the defects, whether the Sale 
ought to be diſſolved, or the Price leſ- 
ſened, or whether any regard 
ought to be had to the de 

7 

1 


Res bona fide vendita, propter minimam cau- 
fam" inempta"fieri non debet. J. 54. F. de cum. 
empt. Si quid tale fuerit vitii, five-morbi, quod 
uſum, miniſteriumque hominis impediat: id dabit 
redhibitioni locum: dummodo meminerimus, non 
— — quodlibet quam leviſſimum efficere, ut mor- 
doſũs, vitioſuſve habeatur, J. 1. H. 8. F. de dll. ed. 
i 1 fi hoe cognoviſſet, vel empturus non 
et, vel minoris empturus eſſet. I. 39. F. de act. 
empt. G vend. I. 35. in f. F. de — _ 5 


; BW. : 5 
0 . 0 : 


C 


of + 


4. Redhibi- In the Sales of Immoveables, there 
tin of Im- may be ground for Redhibition, or A- 
moveablen. hatement of the Price, if there are any 


defects which give occaſion to it. Thus, 
the Purchaſer of a Field may get the 
Sale diſſolved, if there ariſe out of that 
Ground malignant Vapours which ren- 
der the uſe of it dangerous. Thus, for 
a Service which did not appear, and 
which the Seller did not declare, the 
Purchaſer may procure an Abatement of 
the Price d, and even a Diſſolution of 


the Sale, if the Service is ſo very bur: 


denſome as to give occaſion for it. 


Etiam in fundo vendito redhibitioriem proce- 
dere. nequaquam incertum eſt. Veluti £1 peſtilens 
fundus diſtractus fit. Nam redhibendus erit, 1. 49. 
F. de edil. ed. J. 4. C. de 4dil. ad, I. 2, f. 15 15 
ne quid. in loc. publ. Si quits in- vendendò prædio 
confinem celaverit, quem emptor fi audiſſet, em̃p- 
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were unknown to the Seller, yet the 
Buyer may procure the Diſſolution of 


-Alrho! the defects of the thing ſold 5. cl 


the Sale, or an Abatement of the Price, he Bie- 
if theſe 17 8 ſuch as give occaſion has bis A- 
r ſince people buy a thing . 


for it*. | Fo 
only for its uſe, if it chance to haye 
100 defect which hinders this uſe, or 
eſſens it, the Seller ought not to reap 

the advantage of an apparent Value, 
which the 1 5 ſold ſeemed to have, 
„ i. 7 
- ** Sciarnus venditorem etiam ſi ignoravit ea quæ 
xdiles-preftati jubent, tamen tener i debere, nec eſt 
hoc iniquum. J. 1. §. 2. F. de ædil. ed. l. 21. f. 1. 


1 


5 


F. de acl. empt. & vend 


Si quidem ignorabat venditor, ipſius rei nomine 
teneri. J. 43. F de comr. emmũt. 
Si quidem ignorans fecit, id tantum ex empto 
actione præſtaturum quanto minoris eſſem emptu- 
rus, ſi 1d ita eſſe Gif, J. 13. F. de ad. empt. & 


vend. 


— * 


„ 


In the fame caſe where the defects of 6. Dama- 


the thing fold were unknown to the 


Seller, he ſhall be bound not only fo 5 f. 


take back the Thin „ or to abate the 
Price; but likewiſe to indemnify the 
Buyer, as to the charges which the 
Sale has put him to; ſuch as Expences 
for Carriages, the Duties for Entry, or 
others of the like nature f. b. 
1 81 quas acceſſiones (emptor) præſtiterit, ut re. 
cipiat. I. 1. F. 1. F. de edil. ed l. 23. H. 1. & 7. 
Debet (emptor) recipere pecuniam quam dedit. 
J. 27. cod. 3 ge 1 
, Sed & ſi quid emptionis cauſa erogatum eſt. d. 
„ 5 27. ; : f 1 
Quid ergo ſi forte vectigalis nomine datum eſt, 
quod emptorem fortè ion dicemus hoc 


quoque reſtituendum. luqęmnis enim emptor de- 
bet diſcedere. d. I. 27. in fine. See the following 


VI. 


If the Seller knew the defects of the 7. Dans 
thing ſold, he ſhall be bound not only Ly f the 
in Damages according to the foregoing ee, 


Rule; but he will farther be account- 
able for the conſequences which the de- 
fect of the thing may have occaſioned. 
Thus, he who had ſold a Flock of Sheep, 
which he knew to be infected with a 
contagious diſtemper, without declar- 
ing it, would be bound to make up the 
lo of the other Sheep belonging to the 
Buyer, which had been infected with 
And it 
would 
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Of #he Cox rxaer or SALE. Tit. 2. Sect. 11. 88 


would be the fame thing, if the Seller 
Was obliged to know the defects of the 

thing ſold, altho' he pretended to be ig · 

norant of them; as if an Architect who 

furniſhes Materials for a Building, had 

made uſe of ſuch as were not ſound and 
in good condition, he would be account- 

able for the Damage that ſhould enſue 
.: thereupons8... 75 


s Si ſciens reticuit, & emptorem decepit; om- 
nia detrimenta quæ ex ea emptione emptor traxerit: 
præſtaturum ei. Sive igitur ædes vitio tigni cor- 
ruerunt, ædium æſtimationem: five pecora conta- 
gione morboſi pecoris perierunt, quod interfuit ido- 

x veniſſe erit præſtandum. J. 13. F. de act. empt. 


& wend, l. 1. C. de adil. act. | : 

Si quidem ignorabat venditor, ipfius rei nomine 
teneri: ſi ſciebat, etiam damni quod ex eo contingit. 
J. 47. F de contr. mfr. E 
Celſus etiam imperitiam culpæ adnumerandam 


libro octavo digeſtorum ſcripſit. 1. 9. §. 5. F. loc. 


Quod imperitia peccavit, culpam eſſe, quippe ut 
artifex conduxit: d. f. 5: See the ſecond Article of 
the eighth Section of Hiring and Letting to hire. 


VIII. 


3. All If the defect of the thing ſold, gives 
things fe. occaſion to the Redhibition, and Diſſo- 
fored u lution of the Sale, the Seller and Buyer 
FRY by +, ſhall be reftored to the ſame condition, ; 
Redbibiti- 84 there had been no Sale at all. The 
M. 


ler ſhall reſtore the Price, with the 


Intereſt of it, and ſhall reimburſe the 
uyer of whateyer he has laid. out for 
the preſervation of the thing ſold, and 
on che other conſequences of the Sale, 
according to the foregoing Rules. And 
the Buyer ſhall reſtore the Thing to the 
Seller, together with all the profit 
which he has reaped from it. And in a 
word, all things ſhall be reciprocally 
reſtored on both ſides to the ſame con- 
dition they were in before the Sale h. 


n Si quid aliud in venditione acceſſerit: ſive quid 
ex ea re fructus pervenerit ad emptorem, ut ea 


i Si mortuum fuerit jumentum, pari modo red- 
hiberi poterit, quemadmodum mancipium poteſt. 
139. ö. 3. F. de adil. ed. l. 31. H. 6. cod. 


1 


> wy 0 ! yy + / * i T 
Si mancipium, quod redhiberi oportet, mortu- 


um erit hoc quzretur, numquid culpa emptoris, 
vel familiz'ejus, vel procuratoris, homo demortu- 


us ſit. d. l. 31. f. 11. l. 10. de reg. jur. 
If the defects of the thing ſold are 


evident, as if a Horſe has his eyes put _ = 
out, the Buyer cannot complain of theſe ,,1ared ty 


ſorts of defects, which being viſible he rhe Seller. 


could not be ignorant of; no more 
than of thoſe defects which the Seller 
told him of m. . - F 
Si quis hominem luminibus effoſſis emat, & de 
ſanitate ſtipuletur, de cætera parte corporis potius 
ſtipulatus videtur, quàm de eo, in quo ſe ipſe de- 
cipiebat. J. 43. F. 1. F. de contr. mo 

Si intelligatur vitium, morbu 
plerumque fignis quibuſdam ſolent demonſtrare vi- 
ia: poteſt dici edictum ceſſare. Hoc enim tan- 
tum intuendum eſſe, ne emptor decipiatur. J. 1. 
§. 6. F. de ad. ed. l. 14. H. ult. eod. | 1 

= Si yenditor nominatim exceperit de aliquo 
morbo, & de cætero ſanum eſſe dixerit, aut pro- 
Leg ſtandum eſt eo quod convenit. d. l. 14. 


1 


XI. 


II the defects of the thing fold are 11. dt 
ſuch, as the Buyer might haye caſily 4m wy 


1 
> $32.4 1 L 


known, and been certain of, as if a 


Field is ſubject to be overflowed; if * 


Houſe is old; if the Beams of it are rot- 
ten; if it is ill built; the Buyer cannot 
complain of theſe ſorts of defects, nor 
of others of the like nature. For the 
thing is fold to him, ſuch as he ſees it u. 
* $i intelligatur vitium morbuſve mancipii ut 
plerumque ſignis quibuſdam ſolent demonſtrare vi- 
tia, poteſt dici edictum ceſſare. Hoc enim tantùm 
intuendum eſt, ne emptor decipiatur. J. 1. F. 6. F. 
de ad. ed. . 5 

Ad ea vitia pertinere edictum ædilium proban- 
dum eſt, quæ quis ignoravit, vel ignorare potuit. 


ve mancipii, ut 
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omnia reſtituat. J. 1. F. 1. F. de adil. ed. Jubent 
ediles reſtitui & quod venditioni acceſſit, & fi | XII. 
quas acceſſiones ipſe præſtiterit: ut uterque reſolu- 5 1 e ee wit 0 5 
2 r e . 6. . . If the Seller has declared the thing 13, If lie 
Facta redhibitione, omnia in integrum reftituuntur, ſold to have ſome other quality, beſides Seller has 
perinde ac fi neque emptio, neque venditio inter- thoſe, which he is bound to warrant na- t 
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ceflit. 1. 60: 66d. 4. l 23. S. 7. See the following turally; and that quality happens to be dh Ju | 
3 . wanting, or that even the thing ſold ſome quab- | 

. happens to have the contrary defects; ) which 

we ought to judge of the effect of u # | 


9. Change All the changes which happen to the this declaration of the Seller, by the 
7 the —_ Thing fold, after the Sale, and before circumſtances of the conſequence of the 
_ the Redhibition, whether the thing pe- qualities which he has expreſs'd, of the 
„ Tiſhes or is diminiſhed, without the knowledge which he might or ought to 
fault of the Buyer, and of the Lions have of the truth, contrary to what he 

for whom he is anſwerable, affect the has ſaid, of the manner in which he 

Seller, who is bound to take back the engaged the Buyer; and above all, it is 
Thing; and he likewiſe reaps the profit .. neceſſary to conſider if theſe qualities 

of the changes which make the thing have made a condition without which 
e the Sale would not have been conclud- 
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ed. And according to the cireumſtan- 
ces, either the Sale g ſhall be diſſolved, 


or the Price dindiniſhed; and the Selle | 
{hall be bound in Damages, if there 


A 


grouid for it. Thus, tor Example; 15 


the Seller of an Eſtate Has declared it to 


be Allodial, and has ſold it as ſuch, and 


x 


that this Eſtate happens to be ſubject to 
4 Quit-Rent, and that the Buyer is ob- 
liged to pay a Fine of Alienationz” the 
Seller ſhall be bound to indemnify the 
Purchaſer from theſe charges, and the 
other conſequences, according to the 


8 that the Lands were ſubject to 
| 


; Quit-Rent, But if the Seller has 
only made uſe of thoſe expreſſions which 
are uſual to Sellers, who praiſe at ran- 
dom their Goods which they have a 
mind to ſell, the Buyer, who ought not 
to have taken his meaſures upon expreſ- 
ſions of that kind; cannot procure the 
Sale to be diſſolyed upon any ſuch pre- 


terte. 


» FSi quid venditor de mancipio affirmaverit, id- 
que non ita eſſe emptor queratur, aut redhibito- 
rio, aut æſtimatorio, id eſt, quanto minoris judicio 
agere poteſt. I. 18. F. de edil. ed. Si prædii vendi- 
tor non dicat de tributo ſciens, tenetur ex empt 

Venditor teneri debet, quanti intereſt non eſſe de- 


ceptum, etſi venditor qubyut neſciet: veluti, ſi 


. 


whic 
liable p. 


menſas quaſi” citreas emat, qui non ſunt, l. 1 1. 


. 1. & 2. ff de ad. empt. & ven. 
S8 ciendum tamen eſt, 2 etſi dixerit præ- 


ſtare eum non debere. Scilicet ea quæ ad nudam 
laudem ſervi pertinent. J. 19. ed. Ut enim Pe- 


dius ſeribit, multum intereſt commeridandi Tervi 


cauſa, quid dixerit, an vero præſtaturum ſe promi- 
ſerit, quod dixit. 4. J. 19. e0d, d. l. f. 3. l. 43. ed. 
v. I. 16. F. de hered. vel. act. vend. Quid tamen, 
ſi ignoravit quidem furem eſſe, aſſeveravit autem 
bonæ frugi & fidum, & caro vendidit? Videamus 


an ex empto teneatur? Et putem teneri. At qui 


ignoravit, Sed non debuit facile quæ ignorabat, 
adſeverare. Inter hunc igitur, & qui ſcit, intereſt. 
Qui ſcit, præmonere debuit furem eſſe, hic non 
debuit facilis eſſe ad temerariam indicationem. J. 13. 
§. 3. F de ad. empt. 4 3 
See the twelfth and fourteenth Articles of the 
third Section of Covenants; and the ſecond Arti- 
cle of the third Scction of the Vices of Cove- 


XIII. 


- 


1. If an Eſtate in Land is ſold ſuch as it 
5 ze fold is, or in the fame condition as the Sel- 
8 ſuch as it i. ler has fairly enjoyed it, or with its 


rights and conditions; theſe expreſſions, 
and others of the like nature, are no 
hindrance why the Seller ſhould not re- 


main obliged to warrant the Lands a- 


"io hidden Services, and all unknown 
1 5 ſuch as a Ground-Rent to 
the Land ſhould be found to be 


Lucius Titius promiſit de fundo ſuo centum 
millia modiorum frumenti annua præſtare prædiis 
Gait Sezi. Poſtei Lucius Titius vendidit fundum, 


* 
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additis verbis his, quo jure, a coping | 7 
pradia Lucii Titii hodie ſunt, ita veneunt, itaqu 
xbuntur. '-Quzro, an emptor Gaio Seio ad præ⸗ 
ſtationem frumenti ſit obnoxius? Reſpondit; emp- 
torem Gaio Seio, ſeeundum ea quæ proponerentur, 
obligatum non eſſe. l. lt. F. alt, f. de concr, empr. 
v. J. 69. F. 5. F. de evict. l. 61. F. de adl. ed. Sec 
the f. . ing Article. 7 45 1 - 7 ; 10 . LIEUT 


8 - * y * 11 


188 
1 
129 q 


we 41 — 


The Seller is obliged to explain clear- 14. Defe# 
ho. and_diſtinly, which. is the thing # e 
that is ſold, in what it conſiſts, its qua- by theSeller. 


lities, its defects, and every thing that 


may give occaſion to any error, or miſ- 
take. And if there is in his words any 
ambiguity, obſcurity, or other defect; 
they are to be interpreted againſt him 9. 
© 4 Veteribus placet, pactionem obſcuram, vel am- 
biguam, venditori, & qui locavit, nocere, in quo- 
rum fuit poteſtate, legem apertius conſcribere. l. 39. 
F de pad. l. 21. l. 33. f. de contr. empt. See 
the thirteenth Article of the ſecond Section of Co- 
venants; and the tenth Article of the third Section 
of Hiring and Letting to Hire. 


XV. 

i He who has ſold one thing for ano- 11 \Deced# 
ther; an old thing for a new; à leſs inthe thing. 
quantity than what he mentioned; 
whether he was ignorant of the defect, 
or conſcious of it, is bound to take back 
the Thing, or to abate of the Price, 
and to make good the damages which 
the Buyer ſhalf have ſaffered't „ CLE. 
Si veſtimenta interpola quis pro novis emeri 
Trebatio placere ita 8h 8 quod in | 
tereſt, ſi ignorans interpola emerit. I. 45. F. de 
contr. empt. AF nie 

Venditor teneri debet, quanti intereſt non eſſe 


deceptum, etſi venditor quoque neſciat. Veluti ſi 


menſas quaſi citreas emat, quæ non ſunt. J. 21. 
§. 2. ff. de act. empt. & wend. In fundo vendito, 


cum modus pronuntiatus deeſt, ſumitur portio ex 
pretio. J. 69. H. alt. F. de evidt. 54715 


XVI. 

If of ſeveral things which match 16. Re-. 
one another, ſuch as the pieces of a Sute #ibirion be- 
of Hangings, Horſes belonging to one — — 
and the ſame Set, and other things of many 
the like nature, one of them happens to thing:which 
have the defects which are ſufficient to ſert withore 
diſſolve the Sale; it ſhall be diſſolved nber. 
for the whole. For it is equally the in- 
tereſt both of Seller and Buyer, not to 
unmatch theſe kinds of things.. 

- Om jumenta paria veniunt, Edicto expreſſum 
eſt, ut af er ea cauſa fit, ut redhiberi 


debeat; Utrumque redhibeatur. In qua re tam 


emptori, quam venditori conſulitur, dum jumenta 
non ſeparantur. Simili modo, & ſi triga venierit, 
redhibenda erit tota, & ſi quadriga, redhibeatur. 


J. 38. §. alt. . de edil. ed. l. 34. I. 35. eod. 


XVII. 
Redhibition, and diminution of the 17. Reh 


Price, becauſe of the defects of the #ion vet 


- thing tal 
4 


Of the Conrrxer OF Sa; 


plat in thing ſold, do not take plate in publick 
Sales which Sales, which are made by a Decrce of 
7 72 Court of Juſtice. For in theſe Sales, 
it is not the Proprietor who ſells, but it 


Curt. | 1-345 wh 
is the Authority, of Juſtice, 'Which is in 
the place of the Seller, and which ad- 
Judges the thing only ſuch as it 1s. 

- * Thud ſeiendum eſt, edictum hoc non pertinere 

ad venditiones fiſcales. /. 1. f. 3. F. de ædil. ed. Al- 

#hough this Law has no direct relation to this Article, yet 

i may be applied to it. | dis 
. e 

18. Te The time which the Buyer is allowed 

zime fr for bringing his Action of Redhibition, 

bringing an D ; 

Aden of commences only after that rhe Buyer 


the thing ſold; unleſs this time were re- 
zulated by ſome Cuſtom, or that it has 
been agreed that the Buycr ſhould not 
bring his complaitit, except within a 
certain time. But even in the caſe of a 
delay that is regulated, the Buyer may 
be received to make his complaint after 
that time 1s expired, and the Judge will 
decide in the matter according to the 
circumſtances u. | | 


0s 


u Si quid ita venierit, ut niſi placuerit, intra præ- 
finitum tempus, redhibeatur; ea conventio rata ha- 
betur. Si autem de tempore nihil convenerit, in 
factum actio intra ſexaginta dies utiles, actommo- 
datur emptori ad redhibendum, ultra non. Si ve- 

1ò convenerit ut in perpetuum redhibitio fiat, pu- 
to hanc conventionem valere. Item ſi tempus 
ſexaginta dierum, præfinitum redhibitioni præteri- 
erit, cauſa cognita judicium dabitur. J. 3 1. f. 22. 
F. de æd. ed. See the eighth Article of the fourth 


Section; and the ninth Article of the twelfth Sec- 


tion, 


SECT. XL 
Of other cauſes of the Diſſolution 
F Sales. 


Ales may be diſſolved for ſeveral 
cauſes. 

By the Seller's failing to deliver the 
Thing ſold. 3 

By the Buyer's failing to pay the 
Price. | * 

On account of the defects of the 
Thing fold. | 

On account of the lownels of the 
Price. 

Becauſe of Evictions. 

Becauſe of the event of a Condition. 
By the Revocation which the Cre- 


Divers 
cauſes of the 
Diſſolution 
of Sales. 


ditors of Sellers make of Sales made to 


defraud their Creditors. 
By the power of Redemption veſted 
in the Heir of Line, which diſſolves 


edhibiti- has been able to diſcover. the defects of 


f 8 2 — "p 
15 | T ©. 8 Jo 12 
ö b | * 1 } 
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the Sale with reſpe&X to the Buyer; and 
transfers it to the lineal Heir, who. is 
ſubſtituted in the place of the Buyer. 
By the Power of Redemption which 
Lords have in regard to their Feudal 
Lands, and 6thers: 155 


B 
by Covenant. N 
By virtue of a conditional Agreement 
to diſſolve the Sale in caſe of a certain 
Sent a . 
By reaſon of the Non- performance of 
"pra of the Covenants ſtipulated in the 
ale. 
By the mutual conſent of Seller and 


uyer. 
By reaſon of Fraud, Force; Error, 
and the other grounds of Reſtitution, 
Reſcifſion, or Nullity. : 
Of all theſe Cauſes, the fix firſt, and 
the laſt, which is that of Nullity, have 
been explained under this Title. The 
Revocation of Sales made to defraud 


6 a power of Redemption ſtipulated | 


"oy 


87 


Creditors, comes under the Title of 


things done to defraud Creditors. The 
"wing of Redemption veſted in the 

err of Line, and that which attends 
Feudal Lands, do. not come properly 
within the deſign of this Work; for 
they are peculiar to our Cuftoms, and 
the Power of Redemption belonging 
to the Heirs of Line is aboliſhed by the 
Roman Law *; Reſciſſions and Reſtitu- 


tions ſhall have their reſpective Titles in 


their proper places. And there remains 
only to be explained here, the Power of 
Redemption ſtipulated by Covenant, 


the conditional . to diſſolve 


the Sale in caſe of a certain event, the 


 Non-performance of the Covenants, and 


the Conſent of Buyer and Seller. Bur 
we mult in the firſt place explain ſome 


Rules that are common to all the ways 


of diſſolving Sales. 


* TL. 14. Cod. de contr. empt. v. I. i ö. F. de reb. auth. 
Jud. poſſid. | 3 
[This power of Redemption which the Heirs 
of Line had to redeem Lands that were alienated 


out of the Family, altho' it was aboliſhed by the 


Roman, Emperors, as appears from the texts above 
quoted; yet it was afterwards reyived under the 
Feudal Law, and is ſtill in force in moſt Countries, 
England excepted. Vid. lib. 5. Feud. tit. 13, 14, 15, 
16; Groenweg. in lib. 4. Cod. de contr. empt. l. 14.] 


Rules contmon to the Diſſolution of 
Sales. 
The CONTENTS. 
i. Difference betwten the. Nullity, and 
Diſſolution of à Sale. 6 
2. The Poſſeſſor cannot be turned out of 
Poſſeſſion, but by the authority of 
Juſtice. 0 
3. Damages; 
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3. Damages, if there is ground for any. 
4. The Diſſolution of the Sale reſtores all 
e as they l 
7. The Seller is reinſtated in his Right. | 
6: Piroer of Redemption by Covenant, 
5 Sale with the Power of Redemption, 
nmmplies a Condition 
8. The Power of Redemption granted 
ſome time after the Contract ts 


: FP pa EC 855 "LIK = * | 1 
9. The continuance of the Power of Re- 


diemption. e 
10. The Fruits after an Offer made 10 
ä e 
11. Conditional Agreement to diſſolve the 

. We p27 61 
12. Effect of theſe conditional Diſſoluti- 


ONs; P's 
13. The Sale vacated altho' there be no 
| Clauſe of Diſſolution. 
14. Diſſolution of the Sale by conſent, be- 
fore performance of Articles. 
157. Difolution of the Sale by conſent, af 
ter performance of Articles. 


I. 
1. Diffe- Here is this difference between the 
e 0e- Diſſolution, and Nullity of a 


Nall _ Sale, that the Nullity makes it to have 


Diſblution been no Sale from the beginning *; and 

of a Sale. the Diſſolution makes the Sale to ceaſe 
which had been accompliſhed ; but does 
not make 1t never to have been, even 
altho* it ſhould be diſſolved by the will 
of the Seller and Buyerh. 


5 See the firſt Article of the fifuh Section of Cove- 
5. 


> Ab eriptione, venditione, locatione, conducti- 
one, cæteriſque ſimilibus obligationibus quin inte- 

is omnibus, conſenſu eorum qui inter & obligati 
Fat, recedi poſſit, dubium non eſt. I. 58. F. de pad. 
J. 1. C. quando lic. ab empt. diſc. I. 2. eod. 

Infectam emptionem facere non poſſumus. 1. 2. 
in f; ff. de reſc. vend. See on this and the follow- 
ing Articles, the ſixth Section of Covenants. 


8 II. 
2. The Poſ- Whatever be the cauſe of the Diſſo- 


feſſor cam lution of a Sale, if it is controverted, 


be nenad and that the Buyer, or any other perſon 
dd _ having his right, is in Poſſeſſion; the 
the Au- Seller cannot take back the thing ſold. 
thority of but by the Authority of Juſtice e. 
* © See the ſixteenth Article of the fifth Section, and 
the fifteenth Article f the ſixth Section of Covenants. 


III. 


3. Dama- If the Sale is vacated by the deed of 


ges. F there one or t'other of the parties, who has 

6 AN been the occaſion of ſome damage; he 

, ſhall be bound to make it good, purſu- 
ant to the Rules which have been ex- 
plained in this Title d. 
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The Side being dig leed, the Seller 3, m. 5. 
and Buyer are reinſtated in their Rights Haim 0 
" OS 7 72 6 35 * ; 4; the Sale re- 
and all things ate reſtored to the tame fis all 
condition they were in before the Sale, hing, as 
as far as the circumſtances will allow ©. he were: 


ut uterque, reſoluta emptione, nihil ampliüs 
conſequatur, quam non haberet, fi venditio tata 
non eflet. /.23. f. 1. F. de «dil. ed. d. I. f. 7. See 
the following Article 


When the Sale is annulled, the Sel- 5. Ne Se 
ler takes back that which he had fold, ler & rei 
without any of the Mad F TT 
Buyer may bare burthened it with. Be-“ Nl. 
cauſe the Seller is reinſtated in his Right, 
as if he had never been diveſted of itt. 


Omnia in integrum reſtituuntur, perinde ac ſi 
neque emptio, neque venditio interceſſit. I. 60, f. 
de ad. ed. | | 

This Rule is underſtood only of the Charges to which 
the Buyer had ſubjetied the thing by his own proper 
deed; as if he had ſubjeted the Lands he had bought 
to a Quit-Rent, to a Service, if he had mortgaged 
them to his Creditors; and it does not concern the Fine 
of Alienation which belongs to the Lord of the Mannor 
on account of the Sale. For this Charge of paying the 
Fine of Alienation was a conſequence of the Contract, 
which: was as much the deed of the Seller, as of the 
Buyer, So that the Eſtate which was ſold, remains 
burden d with it, if the Buyer did not pay it. But if 
the Sale was annulled for a cauſe which proceeded ſolely 
from the deed of the Seller, as if his Creditors ſeized 
2 the Lands which were ſold, it is juſt in this ＋ 
that the Buyer be indemniſied by the Seller, as to t 


Fine of Alienation which he has paid. There are even 
ſome Cuſtoms which give him the Fine of Alienation in 


the caſe of Eſtates ſold by a Decree of the Court, leav- 
ingithe Lord at liberty to take the ſame, ke reſtoring to the 
Purchaſer, the firſt Fine of Alienation he had received 

of him, | | 

4 See upon this Article the fourteenth and fifteenth 
articles which follow. See the ſecond Article of 
the firſt Section, and the tenth Article of the ſe- 
cond Section, with the remarks made thereon, 


Of the Power of Redemption by 


Covenant. 


VI. 


TJ'HE Power of Redemption by 6. Powe d 
Covenant, is a Paction, by which 026,08 
it is agreed, that the Seller ſhall have 7, © 
the liberty to take back the thing ſold, 
he reſtoring the Price to the Buyer, or 
ſo much ot it as has been paids. 


E Si fundum parentes tui, ea lege vendiderunt, 
ut five ipſi, five hæredes corum, emptori pretium 
quandocunque, vel intra certa tempora obtuliſſent, 
reſtitueretur, teque parato ſatisfacere conditioni di- 
rectæ, hxres emptoris non paret, ut contractus fides 
ſervetur, actio præſcriptis verbis, vel ex vendito, 
tibi dabitur. J. 2. C. de pact. int. empt. & vend. 
comp. I. 7. eodem l. 12. . de præſc. verb. I. 1. C 
Quando decr. non eſt op. 


4 VII. A 


ſome time 


Of the Cox RAC or S 


Bug VE. = 
7. A A Sale with a Power of Redemption, 
with eb implies a Condition, that the Sale ſhall 
__ be void, if the Seller buys the thing 
on, implies a back again b. And when he does ſo, he 
Condition. enters again into his Right, by virtue 
of that condition. Thus, he takes 

back the Thing, free from the Charges 
to which the Buyer may have ſubjected 

it. | 


> (Si) ſoluta fuerit data quantitas, ſit res inemp- 
ta. J. 7. C. de pat. int. empt. & vend. comp. te pa- 
rato ſatisfacere conditioni, &c. J. 2. eod. 


| | VIII. 
8. We If the Power of Redemption was 
Power of granted only after the Contract of Sale 
Redemptian as finiſhed, it will be of no manner 
gram. Of prejudice to the Charges and Mort- 
after the gages to which the Buyer may have 
Contra#t is ſubjected the thing after the Contract 
pet. was paſt, and before he granted the 

Power of Redemption i. 

i This is 4 neceſſary conſequence of the accompliſhment 
of the Sale which fer — Ez _— | 
which had transferred the Right to the Buyer, purſuant 
to the Rules of the Nature of the Contract of Sale. 


| 4 © 
9. The con- The Power of Redemption may be 
rinuance of granted, either indefinitely, without 
- T e marking the time within which the Sel- 
Fa ben ter may redeem, or fixing a certain time, 
after which this Power of Redemption 
ſhall ceaſe l. If the Power is granted 
indefinitely, it laſts as long as the time 
limited for Preſcription >. If it is re- 
ſtrained to a certain time, the Seller 1s 
not immediately excluded when the 
time expires z but a delay is granted to 
him in the ſame manner as to the Buyer, 
when the Sale ought to be diſſolved for 

want of payment at the term n. 


' Si fundum parentes tui, ea lege vendiderunt, 
ut five ipſi, five hæredes eorum, emptori pretium 
quandocunque, vel intra certa tempora obtuliſſent, 
reſtitueretur, &c. J. 2. C. de pact. inter empt. & 

”» Hz actiones annis triginta continuis extin- 
guantur, que perpetuæ =, renting . 
preſer. 30. vel 40. ann. | 

a See the eighteemth Article of the foregoing Section, 
the eighth Article of the third Section, and the thir- 
teeth Article of this Section. | | 


X. 
10. je The Seller exerciſing his Power of 
Fruits af. Redemption of Lands which he had 
ter an Offer ſold, the Purchaſer ought to reſtore to 
made to re. him the Fruits from the day that he 
made his Demand, with a Tender of 
the Price in due form ©. 
* Habita ratione eorum quæ poſt oblatam, ex 


V or. I. 


pacto quantitate, ex eo fundo ad adverſarium per- 
venerunt. d. I. 2. C. de act. int. empt. & vend. 
comp. | 


ALE. Tit. 2. Sect. 12. 89 


Of the conditional Agreement to diſ- 
ſolve the Sale, and of Non-per- 
formance. 


XI. | | 


THE Paction, or conditional A- 11. Condi 
greement to diſſolve the Sale, is . A 


that Covenant which is ſo uſual in Sales, K cle the 


that if the Buyer does not pay the Price Sale. 
at the time prefixed, the Sale ſhall be 
void p. And this ſame Penalty of the 


Diſſolution of the Sale, may be likewiſe 
| ſtipulated in caſe of the Non-perform- 


ance of any other Covenant that is 
part of the Contract of Sale. As if it 
is ſaid, that if a Houſe which is ſold, 
and declared to be free from a Service, 
ſhall appear to be ſubject to it, the Sel- 
ler ſhall be bound to take it back again 


Cum venditor fundi in lege ita caverit, fi a 


diem, pecunia ſoluta non ſit, ut fundus inempti 


ſit, L.2. F. de leg. commiſſ. 


Tones XII. 

The Clauſes for diſſolving the Sale, 12. Efe# 
in caſe of Non-payment at the time ap- of Heſt con. 
pointed, or of Non-performance of any —— 
other Article of the Contract, have not ,, 
the effect to diſſolve immediately the 


Sale, upon the failure of Performance; 


but a delay is granted for fulfilling what 


has been promiſed; unleſs the thing can- 


not admit of a delay; as if the Seller 
fails to deliver the Goods which he pro- 
miſed to have ready againſt the day of 
an Imbarkation 4. 


- 


nineteenth Article of the ſecond Section. 


| XIII. 

Altho' there be no Clauſe of Diſſolu- 13. The 
tion for Non- payment at the ſet time, Sale vacat-, 
or Non-· performance of any other Arti- 2 „ 
cle of the Contract, yet the Sale ſhall Clenſ of 
nevertheleſs be diſſolved, if the failure Piſſolurion. 
of Payment, and the Non-performance 
give occaſion for it, after the delays, 
according to the circumſtances*. For 
the Parties do not intend that the Con- 
tract ſhould ſubſiſt, unleſs each of them 
performs his Engagement ſ. 

See the ſecond and fourth Articles of the third Sec- 
tion of Covenants, 

Non impleta promiſſi fide, dominii tui jus in 
ſuam cauſam reverti conveniat. I. 6. C. de pat. int. 


empt. & vend. compoſ. | 
' See the fifth Article of the firſt Section of Covenants. 


4 See the eighth Article of the third Section, and the 
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Of the Diſſolution of the Sale by the 
mutual Conſent of Seller and Buyer. 


2 * g p 9: 1 4 « 
by . 


14:Difals- IF the Seller and Buyer diſſolve the Sale; 
n of the before the thing fold has been deliver- 


Sale by con- 
2 yet conſummated, and all things be- 


of articles. 


ed, and the Price paid, the Sale not being 


ing entire, both Parties are diſcharged 
from their Engagements; and are by 
mutual conſent reſtored to the ſame ſtate 


as if there had been no Salet. 


' Poteſt, dum res integra eſt, conventione noſtra 
infecta fieri emptio. 4.2. F. de reſc. vn. Si Titius 
& Sejus inter ſe conſenſerint, ut fundum Tuſcula- 


num emptum Sejus haberet centum aureis: deinde 
re nondum ſecuta, id eſt, neque pretio ſoluto, ne- 


que fundo tradito, placuerit inter eos, ut diſcedere- 


tur ab emptione, & venditione, invicem liberantur. 


G. ult. inſt. quibus modis rollitur oblig. Ab emptione, 


venditione, locatione, conductione, cæteriſque ſimi- 
libus obligationibus, quin integris omnibus, conſen- 
ſu eorum qui inter ſe obligati ſint, recedi poſſit, 
dubium non eſt. J. 58. . de pad. In emptione 
cæteriſque bonæ fidei judiciis, re nondum ſecuta, 
poſſe abiri ab emptione. 4. 7. h. 6. ed. I. 1. & 2. 


C. quando licet ab empt. diſcedere. 


See the following Article, and the ſecond Article 


of the firſt Section, and the tenth Article of the ſe- 


1. 
ale 


cond Section. 


It is neceſſary to obſerve on this Article, that if | the 
Contracters diſſolve the Sale off Lands, within a ſhort 


time after the Contract, and before the Purchaſer has 
talen e of them, it is but equitable, and likewiſe 
Arten 


ble to Cuſlom, that there ſhould be no Fine of Ali 


enation due on account of the ſaid Sale. And there are 


ſome Cuſtoms which give a certain time, ſuch as the 
ſpace of eight days, for diſſolving the Contract, before 


any Fine of Alienation be due. But ſeeing this time is 
not regulated in the other Provinces, and that à diſ- 


nin may be made between the condition of a Purcha- 
4 ſer who has taken poſſeſſion, and of one who has not, there 


ariſes frequently different queſtions, whether the Fine-of 
Alienation be due or not, according to the ſlate that 
things are in at the time of the Diſſolution of the Sale. 
And it were to be wiſhed, that there were a certain and 
uniform Rule for all theſe caſes; and likewiſe for the 
other caſes where ſuch Ritles are wanting, as we have 
taten notice of in ſeveral places. | 


6.4 MM 955 


2 If the Sale being conſummated, the 
the 


Price paid, the Thing delivered, and 


D 
ale by con- the Buyer in poſſeſſion, the Seller and 


La 4e Buyer agree afterwards to diſſolye the 


of articles. 


Contract, without any other cauſe than 
their bare will; it is not ſo much a 
Diſſolution of this Sale, as a ſecond Sale 
which the Buyer makes to the perſon 


who had ſold the thing to him. Thus, 


this firſt Seller does not take back a 


thing that is his own, ſince his Sale of 


it had diveſted him of his Right to it 
but he buys in effect the thing belong- 
ing to another perſon ; and it goes to 
him burdened with the charges and 
Mortgages, to which the perlon who 
bought the thing of him, and ſells it 


private man is 
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back to him again, may have ſubjected 
ir in hene 


Re quidem integra, ab emptione & venditione, 
utriuſque partis conſenſu recedi poteſt. Etenini 
quod conſenſu contractum eſt, contrariæ volunta- 
tis adminicylo diſſolVitur. At enim poſt traditio- 
nem interpolitam, nuda voluntas non reſolvit emp- 
tionem, ſi non actus quoque priori ſimilis retro- 
agens venditionem interceſſerit. J. 1. C. quandb lic, 
ab empr. dife, Poſt pretium ſolutum infectam emp- 
tionem facere non poſſumus. J. 2. F. de reſc. vend. 
See the preceding Article, and the Remark that 
is there made on it; and the ſecond Article of the 
firſt Section, and the tenth Article of the ſecond 
Section. VF 2 


AW * Ss 8 7 ** 6 . 
1 1 23 2 A . 8 


SE CT. III. 


Of ſome Matters which have relation 
to the Contract: of Sale. 


Of Forced Sales. 


T happens very often that things cauſes & 
which belong to particular perſons, forced Sales 


are found to be neceſſary for ſome pub- 


lick Uſe: and if in theſe caſes they re- 


fuſe to fell them, they are forced to it 
by the Authority of Juſtice. Becauſe 
that all things being made for the uſe 
of the Society, before any thing paſſes 
to the uſe of particular perſons ; they 


poſſeſs them only upon this condition, 
that their private Intereſt ſhall give way 


to the publick Intereſt; in the neceſſi- 
ties which my require it. Thus, a 

fy ound to fell his Lands, 
or Tenements, if they be found neceſſa- 
ry for ſome Publick Work. And there 
are alſo other cauſes for which the Pub- 
lick Juſtice obliges perſons to ſell their 
Poſſeſſions, and that even for the Inte- 


reſt of Private Perſons, as in the caſe of 


the fourth Article of this Section. We 


may obſerve in the Roman Law, con- 


cerning the ſubject of forced Sales, ſome 
ſingular caſes where the Proprietors 
were forced to ſell. Thus, by a Con- 
ſtitution of the Emperor Autonin, Maſ- 
ters who uſed their Slaves ill, were ob⸗ 
liged to fell them *.. Thus, when one 
of ſeveral Maſters of a Slave, who be- 
longed in common to many, was will- 
ing to give him his Liberty, the other 
Maſters were forced to ſell him their 
Portions b. Thus, when a thing be- 
longed in common to the Exchequer, 
and to private perſons, the Exchequer 
might of it ſelf tell the whole thing, al- 
tho” the ſhare it had in it were never ſo 
ſmall, and the other Proprietors were 
obliged to part with their Shares to the 
Purchaſer, for their proportionable part 
of the Price agreed on<, 

4 Fa: VS. 26 


Good, 


ide Contact or SALE. Titzs. Set. 13. 91 


D 


© On A 


3 7 
V | 
. Sales. 


S. alf. de bis qui vel al. jur. fur. 


. E. 1. §. 1. C. de comm. ferv. man. I. 16. F. de 


T. un C. de vend. rer. fiſc. cum priv. comm. I. 2. 
* de com. rer. alien. | 


The CONTENTS. 
Forced Sales. 
A forced Sale for the Publick Good. 


Sale of Proviſions. 
A forced Sale for a particular Neteſ- 


ih. 

F the perſon who might be compelled, 

conſents to the Sale. 

I be refuſes to ſell. 

Effect of theſe kinds of Salts. 

Fields lying near to the High Way. 

Diſtreſſes and Sales by Decree of a 
Court of Fuftice. | 

10. Sale by Cant, or Auction. 

11. Valuation. 


I. 
\Orced Sales are thoſe to which per- 
ſons are compelled by Authority of 


| Juſtice, for the Publick Good, or ſome 


other juſt cauſe. *, 
* See the follywing Articles. 
II. 


>. A free Ifa Houſe, or other Tenement, appears 
2 the to be neceſſary for a Publick Uſe, ſuch 


as the building of a Pariſh Church, or 
enlarging it, to make a Church-yard, 
for making a Streer, or enlarging it, 


for making any Fortification, or other 


Work, for the Publick Conveniency 
the Proprictor is compelled by Publick 
Authority to ſell the ſaid Houſe, or Te- 
nement, at a reaſonable Price bd. 

» This is @ conſequence of what has been femurled in 
the beginning of this Section. V. I. 11. ff. de evi, in 
verbo, Poſſeſſrones ex race principali diſtrattas. Pol- 
ſeſſiones quas pro Eccleſiis, aut domibus Eccleſia- 
rum parochialium de novo fundandis, aut amplian- 
dis, infra villas, non ad ſuperfluitatem, ſed con- 
venientem neceſſitatem acquiri contingat, de cæte- 
ro apud Eccleſias remaneant, abſque coactione ven- 
dendi, vel extta manum ipſarum ponendi. Et poſ- 
ſeſſores illarum poſſeſſionum ad eas dimittendum 


june pretio compellantur. Pro Eecleſiis parochia- 


bus, cœmeteriis, & domibus parochialibus Recto- 
rum extra villam fundandis vel applicandis, illud 


idem concedimus:; Ordinance of Philip the Fair of 


the Year 1303. | 

See an Example of the uſe of 4 Ground belonging to 
a private min, for the Publick conveniency, and for the 
wants of particular perſons, in the thirteenth Law, F. 1. 
ff. com. præd. tam urban. quam ruſtic, where it is 


| ſaid, that a private Man who has a Quarry in his 


Ground, is not obliged to ſell the Stone he digs out of it, 
unleſi he bs bound by a Cuſtom to give Stone out of his 
2s at a certain Price to thoſe who demand it. 
But if it were in a place where the uſe of this Quarry 
were neceſſary. to the Publick, would it not be juſt to 
oblige the Proprietor to give the Stone at. a reaſonable 
* altho' 7 ſuch Uſage were eſlabliſbeu? | 
OE. 1. 


IH. ; 
and at a time when there is a great ſcar- 7709407; 
city of Corn, ſuch perſons as have great 


| TF. of it by them, are compelled to 


ell it at a reaſonable Price e. And the 
Civil Policy obliges Butchers and Bakers 
to ſell their Goods likewiſe at a reaſona- 
ble Rate d. | 


© Lege Julia de annona, 02 ſtatuitur adverſus 
eum, qui contra annonam fecerit. J. 2. F. de leg. 
al. de ann. Præterea debebis cuſtodire, ne Dar- 
anarii ullius mercis ſint, ne aut ab his qui co- 
emptas merces ſupprimunt, aut a locupletioribus: 
qui fructus ſuos æquis pretiis yendere nollent, dum 
minus uberes proventus expectant, ne annona one- 
retur J. 6 F. de extraord. crim. 205 | 
© Cura carnis omnis, ut juſto pretio præbeatur. 
ad curam Præfecturæ pertiniet. I. 1. §. 11. F. de off. 
pref. urb. There are ſeveral Ordinances on this Subject. 


IV. 


| If the ſituation of two Fields happen 4. 4 fired 


to be ſuch, that there is no going to Sale for 

the one without paſſing through the Mower 
other; the Proprietor of the Field thro! . 
which it is neceſſary to paſs, is obliged 

to ſell this Service, in the place which 

will be the leaſt inconvenient for him e. 

For it is not reaſonable that the other 

Field ſhould remain altogether uſeleſs. 


* Si quis ſepulchrum habeat, viam autem ad 
fepulchrum non habeat, & a vicino ire prohibe- 
atur: Imperator Antoninus cum patre reſcripht : 
iter ad ſepulchtum peti precario, & concedi ſolere. 
J. 12. F. de Relig. Præſes etiam compellere debet, 
juſto pretio iter ei præſtari. Ita tamen ut judex 
etiam de oppottunitate loi proſpiciat, ne vicinus 
magnum patiatur detrimentum. 4. l. 


V 


If in the caſe where the Proprietor of x. if i 
a Field may be forced to ſell it, he con- Pe » 


e e be 
ſents voluntarily to the Sale; this will —＋ 1: 


be a Covenant, of which the conditions cent, 1. 
will be ſuch as the Parties ſhall have he Sale- 
regulated them by common conſent in 
the Contract. | 

* It will be a vdluntary Agreement that regdlates the 
tonditions of this Sale. See the ſeventh Article of the 
ſecond Section of Covenants, | 


VI. 


If the Proprietor refuſes to ſell, and 6. If he te- 
ſuffers himſelf to be forced to it by a fuſes ro ſell. 


Court of Juſtice; the Sentence or Decree 


which ſhall be pronounced againft him, 


ſhall be in the place of a Sale, and of a 
Title of Alienation, which ſhall diveſt 


this r of his Right, and tranſ- 


fer the Land or Tenement to the uſe for 
which it is deſtined 8. 


2 This is a neceſſary conſequence of theſe kinds of Sales, 
N 2 VII. In 


* 


In the caſe of a Publick Neceſſity, 3. Sale of 
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92 
„ . 
+. ERA of In the caſes where the Proprietor is 
rirſe kinds diyEfted of his Land or Tenement for 
ef Sales. ſome Publick Uſe, he cannot be obli- 

d to any Warranty. For beſides that 
bo is diveſted of it againſt his Will, the 


he CIVIL LAW, &c Book I 


ſuch as a Houſe, or which cannot be 
divided at all, ſuch as a Judicial Office, 
belongs in common to ſeveral perſons; 
and that they either cannot, or will not 
agree among themſelves about it; they 


' ſell it, in order to divide the Price of it 


440 Land or Tenement being put out of among them; and they give it to the 
Wh Commerce by this Change, it is not any higheſt bidder, either among themſelves, 
Hel longer ſubject to Mortgages, nor to E- or ſtrangers whom they admit to bid 
1 victions. But the Purchaſers, ſuch as for it. And this way of Sale is called 
Church-wardens, or the Corporation of Cant or Auction m. n 
a Town, remain bound to the Lord of = py. 1, 78. 5. 4. de jur. du. in verbo, adjudica- 
the Mannor, for the Rights which he uſdue fundis ſocio fuerit; & in verbo, licitatime. 1. 
had upon the ſaid Lands; and they are to 13. 5. 17-fe ” 1 nnn. 
indemnify him as to the conſequences oh 3 be ee | 
this change, according to the quality of V Valuation. 
his Rights, and the Cuſtoms of the Pla- XI 


ces. And the Creditors of the perſon 
who is diveſted of his Land, or Tene- 
ment, have their Right upon the Price bh. 


a Theſe are likewiſe neceſſary conſequences of theſe 
kinds of Sales, F 
VIII. 


8. Fields If by any accident, ſuch as a Flood, 
9g near a High Way is taken off, or rendred im- 
, practicable; the Proprietors of the adja- 
cent Fields are bound to furniſh a High 

Way, but without having power to {ell 

what they loſe by that means i. For it 

is . a: caſualty which turns their Fields, 

or a part of them, into a High Way; 

and this ſituation of their Lands engaged 


them to ſuffer this eveut. 


i Chm via publica, vel fluminis impetu, vel rui- 
na, amiſſa eſt, vicinus proximus viam præſtare de- 
bet. J. 14. in f. ff. quemadm. ſerv. amitt. 

This Rule is to be underſtood of an ancient High Way. 

- But if for the Publick Conveniency a way were changed, 
to make it ſhorter, or to make a way altogether new, it 
would be neceſſary to indemnify the particular perſons for 
he ſhare of their Grounds that goes to the making of this 
nem Way, a : 


Of Sales by Decree of a Court of 
lect! 5 ON; 


os es | IX. 
9. Difref. F Reditors have a right to demand 
| ſeeandSales \_ , that the Goods ot. their Debtors 
by Decree be expoſed to Sale; and theſe forts of 


7 ale. Sales are forced, and are made by a De- 


cree of a Court of Juſticel. 


' See. the ninth Article of the third Section of Mort- 
Lages. 

I do not enter here into a particular diſcuſſion of this 
matter, of Sales by Decree, which being a part of the 
Order of Fudicial Proceedings, and being diff rent in our 

Fractice from what it was among the Romans, it does 
not properly belong to this Colleftion, V. l. ult. C. de 


It often happens that many things 11. Yak» 
having been ſold by the Lump together, rior. 
for one Sum, without diſtinguiſhing the 
Price of each, it becomes neceſſary. at 
terwards to know the Price of each par- 
ticular z and to regulate how much 
every one of the things may be worth 
upon the foot of the Price that was 
given for the whole. And this way of 
making an Eſtimate, is what is called Va- 
luation. Thus, for Example, if one of 
ſeveral Lands that were ſold for one and 
the ſame Price, happens to be ſubject to 
a Fine of Alienation, it is by a Valuation 
that this Fine is regulated. And it would 
be the ſame thing, if it were neceſſary to 
make a particular Eſtimate of a portion 
of a Houſe, or other Eſtate n. 


"pl, t. F. de evict. I. 7 2. eod. 


ITE nm 

Of EXCHANGE. 

L tho' the uſe of Exchange did Exchange 
Pag naturally precede that of being aui. 
Sale*, which had its begin- cer #4 
SEA. ning only with the Invention _ 
ot Coin; yet order did require that wel, 
ſhould explain the Rules of the Con- 
tract of Sale, before we ſhould ſay any 
thing of Exchange, for the reaſons 
which -have been remarked at the end 


” &Y/ NO, 


of the Plan of the Matters treated of in 
this Book. | = 


Origo emendi vendendique 3 permutationibus 
ccepit, J. 1. F. de contr. empt. 


Exchange has been the firſt Com- Exchange 


eule 


jure dom. | merce which men made uſe of to ac- _— 2. . 
| | | „A; quire the Property of Things; the one * 
| | Of Sale by Cant or Auttion. party giving to the other what was 335 
| . ther uleleſs, or leſs neceſſary to himſelf, pery of 

| — _ by Hen a thing, which cannot be that he might get from the other a D. 

i 5 divided without great difficulty, thing which he itood in need of. 
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9 * tnuſquiſ ue lecundũm neceſſititetn temporum 
ac rerum utilibus inutilia permutabat. J. 1. F. de 


| Altho' the uſe of Exchange be Whol- 


Rule: of the y Natural, yet this Contract had in the 


range 2», Roman Law Rules which ſeem not to 
Exchange. be very Natural in our Practice. For 


Exchange was conſidered in the Roman 
Law as a Contract without form, which 
was placed among thoſe Contracts 
which have no particular Name; the ef- 
fe& of which was, that when there was 
only a ſimple Contract of Exchange, 
without delivery on one {ide or t'other ; 


it produced no right to demand the 


execution of the Contract e; and when 
delivery was made only by one party, he 


who had made it, had no right to de- 
mand that which the other party was 
bound to give him in counterchange, 
and he could only take back the thing 
which he had given. But ſince it is 
Natural, and agreeable to our Practice, 
that all Covenants ſhould be perform- 
ed e; we give to this Contract its intire 


# 


E And the parties who have 


und themiſelves in the Contract, are 
compelled mutually to execute it, in 
the ſame manner as in the Contract of 
Sale; and as they were likewiſe com- 
pelled in the Roman Law, when the Ex- 
change was attended with a. Stipula- 
tion f. 


Ex placito permutationis, nulla re ſecuta, con- 
ſtat nemini actionem competere. J. 3. C. de rer. perm; 
Emptio ac venditio nuda conſentientium voluntate 
contrahifur, permutatio autem ex re tradita initi- 
um obligatiohi præbet. Alioquin fi res nondum 
tradita ſit, nudo conſenſa conſtitui obligationem di- 
cemus. Quod in his dumtaxat receptum eſt, quæ 
nomen ſuum habent, ut in emptione, venditione, 
conductione, mandatb. J. 1. H. 2. F. de rer. perm. 
Ex altera parte traditione facta, ſi alter rem no- 
lit tradere, non in hoc agimus, ut inteteſt noſtra il- 
lam rem accepiſſe, de qua convenit, ſed ut fes con- 


tra nobis reddatur, condictioni locus eſt, quaſi re 


non ſecuta. J. 1. $ wr. F. de rer. perm. J. F. l. 7. 
C. eod | 


2 Quid tam congruum fidei humanæ quam èa quæ 


inter eos placuerunt ſervare. J. 1. F. de 2 

t Ex placito permutationis nulla re ſecuta, con- 
ſat nemini actionem competere, niſi ſtipulatio ſub- 
jecta ex verborum obligatione quæſierit partibus 


actionem. l. 3. C. de rer. perm. l. 33. C. de tranſ. 


We Rules f All the matters relating to Exchange, 
Sales ſerve being almoſt the fame with thoſe be- 


for Ex- 
thange. 


Exception. 


longing to the Contract of Sale, be- 
— of the Affinity between theſe two 
Contracts, we ſhall repeat nothing here 
of what has been ſaid in the Contract of 
Sale; it being ſufficient to advertiſe the 
Reader, that we may apply to the Con- 
tract of Exchange, all the Rules of 
Sales, except thoſe which have no rela- 
tion to it; ſuch as the Rules concern- 


? * * 


2» a v © * * "Ay 2 Y _ mY 
a4 I E } | ” * : 


ing the Price; becauſe in Exchange 


there is no Price. Thus, the Rules 
touching the Engagement of the Buyer 
to pay the Price, thoſe relating to the 
Power of Redemption, and others of 
the like nature, are not applicable to 
Exchange. But the Rules touching De- 
livery, thoſe concerning Warranty, with 
the other Engagements of the Seller ; 
thoſe. relating ro the changes of the 
thing ſold; the Nullities of Sales, Evic- 
tion, Redhibition, and others of the 
ſame kind, are Rules common to Sales 
and to Exchanges. So that it will ſut- 
fice to ſet down here, as Rules peculiar 
to Exchange, thoſe which follow. 

E Quoriiam permutatio vicina efſet emptioni, 
I. ult. de rer. perm, Permutationem, utpote re ipſa 
bonæ fidei conſtitutam, ſicut cornmiemoras, vicem 
emptionis obtinere non eſt juris incogniti. I. 2. 
C. de rer. perm. | 


The CONTENTS. 
1. Definition of Exchange. 


2. In Exchange both the one and the 


other hold the place of Seller and 
"NT. : 
3. Eviction in Exchange. 
4. Rules of Exchange the ſame with thoſe 
of Sale. 
1 : . N | 
Xchange is a Covenant, by which 1. Defi- 
the Contracters give to one another j of Ex- 
one Thing tor another *, whatever it be, change. 
except Money; for in that caſe it would 
be a Sale b. f 
* Si ego togam dedi ut tunicam acciperem, Sa- 
binus & Caſſius eſſe emptionem & venditionem pu- 
tant: Nerva & Proculus permutationem, non em- 
tionem hoc eſſe fed verior eſt Nervæ & Procu- 
i ſententia. J. 2. f. 1. F. de contr. empt. 
Si quidem pecuniam dem, ut rem accipiam, 
emptio & venditio eſt. Sin autem rem do, ut rem 
accipiam, quia non placet permutationem rerum 
emptionem eſſe, &c. J. 5. F. 1. F. de præſc. verb. 


II. 


In the Contract of Exchange, the 2. Ia Ex- 
condition of the Contratters being equalʒ change, boch 
in ſo much as both the one and the wa * 
other give one Thing for another; we / he 
cannot in it make a diſtinction of a Sel- place of Sel- 
ler and a Buyer, no more than of a Price ler and 
and a Merchandize e. But both one and Ver. 
the other hold the place at the ſame 
time, both of Seller of the thing which 
he gives, and of Buyer of that which 
he receives 4. 


In permutatione diſcerni non poteſt, uter emp- 
tor, uter venditor fit. J. x. §. 1. mf. H. de conn, 
empt. |. 1. F. de ver. perm. 

Neque aliud merx, aliud pretium. J. 1. in print. 
de contr. empt. 5 
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earn. 


3. Fridim If he who has taken a thing in Ex- 
n Ex- 
change. 
for Warranty. And th 
to indemnify him againſt the Eviction, 

in the ſame manner as a Seller ise. 
© Sj ea res quam dcceperim, vel dederini, poſted 
evincatur, in factum dandam actionem reſpondetur. 
I. 1. F. de rer. perm. Ad exemplum ex empto acti- 

onis. J. 1. C. eod. AL C1 5 

| IV. 


4. Rules of All the Rules of the Contract of Sale 
Exchange take place in Exchange, . except thoſe 
ord rd" which appear not to ,- of the nature 
of 8ale. of this Contract, ſuch as the Rules con- 

cerning the payment of the Price rt. 


f Permutationem utpote reipſa bonæ fidei conſti- 
tam ſicut commemoras, vicem emptionis obti- 
re, non eſt juris incogniti: J. 2. C. de rer. perm. 
juoniam permutatio vicina eſſet emptioni. J. 2. 
eod. N 


on 


I T LI r. 
Of HIRING, and LET: 
TING to Hire, and of the 
ſeveritl kinds of LEAS E mw 


ls Title contains the Com- 
D merce uſed among Men, for 

agg communicating to one another 
tue die of Things, of of their Induftry, 
and Labour, for a certain Price. This 
Covenant is of a maſt neceſſary and 
moſt frequent uſe. For ſince it is not 
poſſible, that all Men ſhould have in 
their own property all the things which 


they ſtand in need of, nor that every 


one ſhould do that himſelf which can- 
not be had without Induſtry, and with- 
out Labour, and that it would not be 
Juſt that the uſe of the Things of others, 
or of their Induſtry and Labour, ſhould 
be always gratuitous 3 it has therefore 
been found neceſſary to make a Fraffick 
of all theſe things. Thus, he who has 
a Houſe which he does not inhabit 
himſelf, gives the uſe of it to another 
for a certain Rent. Thus, people hire 
Horſes, Coaches, Hangings, and other 
Moveables. Thus, Lad are farmed 
out to Tenants; or Labourers are hired 
to till them. Thus, people make a Traf- 
fick of their Induſtry, and their Labour, 


co haber i. J. 19. $. 5: F | 


emptori ſimilis eſt, J. Alt, F. guib. er cauſ. in poſſeſe 1 ; : 
wh 2m r 09 511 Yeu 6). this m common, that in every one of 


we ſhall explain what is 
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much a day, or by other barpains. © _. 
All theſe kinds of Covenants have 


them, the one party enjoys the Thing 
belonging to 1 tb or uſes his La- 


bour for a certain Price: and it is for 
this reaſon, that in the Roman Law tbexy 


are all of them compriſed under the 
Names of Letting and Hiring. Letting 
on the ſide of one of the Parties, who 


is called the Leſſor; and Hiring on the 


ſide of the other party, who is called 


the Leſſee. And here it is neceſſary to 


remark, that whereas in the Letting of 
Things, the Leſſor is he who gives the 
Thing, and the Leſſee is he who takes 
it; but in the Letting of Labour, the 
Leſſgr is he who gives a Work to be 
done ; and the perſon who undertakes 
the Work, and who gives his Labour 
and Induſtry, is called the Undertaker. 

It is to theſe ſeveral forts of Cove- 


. nants that we give the general name of 
Leaſe, ſuch as the Leaſe of a Houſe, 


the Leaſe of a Farm, a Leaſe of Work 
to be done, either at the rate of ſo 
much for every day's work, or by the 
great 3 becauſe in all theſe Covenants 
the one party gives to the other either 
a thing to be enjoyed, or a work to be 
„ | | 
Altho' the Name of Letting and 
Hiring be common in the Roman Law 
to all theſe ſorts of Engagements, and 
that we have comprehended under one 
and the ſame Title, and without diſtinc- 
tion, Leaſes of Houſes, and Moveables, 
and Farms, as alſo the Undertakings of 
a Building, or any other Work, with 
the other Covenants of this kind; yet 
we have thought it proper to diſtin- 
gue between the Letring to Hire a 
Houſe, a Horſe, or any other thing, 
and the Leaſe of a Farm, and the Un- 
dertakings of any piece of Work at a 
price agreed on. For theſe matters are 
not only 1 ” their Names, 
but they have likewiſe fome differences 
in theit Nature, and in their Rules. 
And becauſe they have all of them ſome 
Characters, and ſome Rules which are 
common to them all ; we ſhall explain 


in the firſt Section, under the name of 
Letting 


and Hiring in general, thoſe 
characters which belong to them in 
common; and in the ſame Section, and 
the two following, we ſhall likewiſe ga- 
ther together many of thoſe common 
Rules; and in the following Sections 
particular in 
the Leaſes of Farms, and in the other 
kinds of Leaſes. | 

Gn All 


All theſe matters ſhall be contained in 
nine Sections, to which we have added 
a tenth, which treats of Emphyteutical 
Leaſes, or Leaſes for perpetuity, which 
are of a different Nature; and have dif- 
rent Rules from the . uſual Leaſes of 
Farms, by which the Enjoyment of the 
Lands is granted only for a certain time. 


Wi. 


6 * FY pr . 8 
. 


SECT. 1 


Of the Nature of LETTING and 
* 


The CONTENTS. 


1. Definition of Letting and Hiring in 

| 8 

2. Who is the Leſſor, and who the Leſſee. 

3. Letting and Hiring is accompliſhed by 

I the bare conſent. Wn 

4. What things may be let. 

F. The profits of Animals. 

6. The letting of a thing which is not 
one's own. | 

7. The Rent, or Hire in Money; or a Por- 


* 


j tion of the Fruits. | 
8. The Lowneſs of the Rent not confidered 
%. in Leaſes. | 
9. Liberty to let to others what we vur 

ſelves have a Leaſe of. 

10. Leaſes go to Heirs; or Executors. 


i. Deſni- I Etting and Hiring in general, in- 
tion of Let- I cluding therein all kinds of Leaſes 
ting and and Undertakings of any Work; is a Con- 
Hirmg in | . * 
general. tract by which one Party gives to the 
other the Enjoyment or Ule of a Thing *, 
or of his Labour b, during a limited 
time, for a certain Rent, or Hire ©. 


b Tor. tit. F. Arat. cand. Si rem aliquam uten- 
dam five fruendam tibi aliquis dederit. F. 2. ſt. de 
locat. & cond. © © DES * 
Quoties faciendum aliquid datur, locatio eſt. 
J. 22. f. 1. F locar. 95 | 

© Locatio & conductio ita contrahi intelligitur, 
fi merces conſtituta ſit. mf. eod, I. 2. f. cod; 


We do not comprehend under this Definition the Em- 


phyreutical Leaſes, or Leaſes for perpetuity; becauſe they 
have their peculiar Nature, which Fall he explained in 
the tenth Seftion, © | 


wy II. 
2. Whois He who gives a Thing to be enjoyed, 


the Leſſor, . + n ö | | 
and - is called the Lor d, and the fame name 


Leſſee. is given to him who gives out an Piece © | | | ANTE 5 | 
Me may let to Hire all Things which 4. 
the Hirer can reſtore back to the Letter, %, 


of Work to he done. He who. has the 
5 of any Thing by hiring it, or 
ta 

as alſo he who undertakes: the doing of 


ing a Leaſe of it, is called the Le/eef, b 
it follows, that we cannot let to Hire, 


_ Of rrNG and Hiring, Lit. 4. Sect. . 94 


dertater. But in the Letting out of 
Labour and Induſtry, or in Undertak- 
ing of any Work by the great; or at the 
rate of ſo much a day, or ſo much a 
meaſure, the Workmen, or Undertakers, 
are likewiſe in ſome ſenſe to be account- 
ed Leſſors; for they let out and give 
their Eabour and Induſtry h. 


* Si quis fundum locayerit. J. 9. f. 2. F. locat! 
J. 19. F. 2. eod. 

© Quoties faciendum aliquid datur, locatio eſt; 
J. 22. H. 1. F. locat. I. 36. eod. 

Licet certis annuis quantitatibus fundum con- 
duxeris. J. 8. C. de locato. | 

5 Adversus eos 4 quibus extruenda ædificia con- 

duxiſti, ex conducto actione contendes. J. 2. C. de 
locato. | 

" Locat artifex operam ſuam, id eſt, faciendi ne- 
ceſſitatem. J. 22. H. 2: F. loc. | 


} 


III. 


This Contract is of the number of 3- _ 
thole which are accompliſhed by the _ wg 


| . ; 1s Acco 

bare conlent, in the ſame manner as the „i 4, 
Contract of Sale; and theſe two Con: the bare 
tracts have a great affinity one to the cent. 


other, and many Rules which are com- 


mon to bothi. 


i (Locatio) conſenſu contrahitur. J. 1. V. locat. 
cond, Locatio & conductio proxima eſt emptioni 
& venditioni, iiſdemque juris regulis conſiſtit. 
Nam ut emptio & venditio ita contrahitur, ſi de 
pretio convenerit, fic & locatio & conductio con- 
trahi intelligitur, fi de mercede convenerit. inſt. I. 2. F. 
eod. de loc. & cond. Adeò autem familiaritatem aliquam 
habere videntur emptio & venditio, item locatio & 
conductio : ut in quibuſdam quæri ſoleat, utrum 
emptio & venditio ſit, an locatio, & conductio. d. 
J. A, $. 1s. de. . vs +: 4 

The Contract of Hiring and Letting is, us the Con- 
tract of Sale, accompliſhed by the bare conſent, when the 
Parties are agreed as to the Thing that is to be given to 
be enjoyed, or the Work that is to be done, and as to the 
Rent or Hire. And it is in this r ſpect that this Con- 
tract reſembles the Contract of Sale, both the one and 


the other having a. Price, aud a Merchandiſe ; from 


whence it happens that in ſome Bargains, it ts doubtful 
whether they be a Letting and Hiring, ar a Sale, As, 
for inſtance, when one makes a Bargain with a Gold- 
ſmith, that he ſhall do ſony piece of Work, and ſhall 
furniſh the Silver, as well as the Faſhion: This Bargain 
ſeems to belong to the Contract of Lettmg and Hiring, al- 


_ tho! in effect it be a Sale. Item quzritur, fi cum Au- 


rifice Titius convenerit, ut is ex auro ſuo certi 


ponderis, certæque formæ annulos ei faceret, & ac- 
ciperet verbi gratia decem aureos; utrum emptio, 


an locatio & conductio contrahi videatur? Caſſius 
ait, materiæ quidem emptionem & venditioneni 


contrahi, operæ autem locationem & conductio- 
nem. Sed 7 tantum emptionem & venditio- 
nem contrahi. 


§. 4. Hit. de locat. & cond, As to 
the Rules which belong in common to Sale, and to the 
Contract of Letting and Hiriug, it is eaſie to judge of 


them by the bare reading of this and the foregoing Nile. 


after he has enjoyed them}. From whence 285 


any Works, who is likewiſe called Un- no more than we can lend, fo as to have 


back 
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back the thing lent in ſpecie; ſuch 
Things as are confumed by the uſe of 
them; ſuch as Corn, Wine, Oil; and 
other Proviſion n. 
hi is. a conſequence of the Definition of Letting 
and Hiring... | | 
* Non poteſt commodari id quod uſu conſumi- 
tur. J. 3. F. ult ff. commod, „ HE, 

See the fixth Article of the firſt Section of the 
Loan of Things to be reſtored in ſpecie. 


V. e r . 
Animals which produce any Revenue, 
or Profit, ſuch as Sheep, Which yield 


Wool, Lambs, and Manure for Lands, 
i and other Animals of the like kind, may 


be in a manner let to Hire to one who 
undertakes to keep them, and to feed 
them, for a certain Portion that is allot- 
ted him out of the Profits that ariſe 
from the ſaid Animals, provided the A- 
greement have nothing in it that is Uſu- 
rious, by reaſon of the exceſſivè Profit 
reſerved to the Owner. | 
Si paſcenda pecora partiaria (id eſt ut fœtus eo- 
rum portionibus quibus placuit inter dominum & 
eser dividantur) Apollinarem ſuſcepiſſe proba- 


itur, fidem pacto præſtare per judicem compella- 
tur. J. 8. C. de pact. f FO 


pry VI. + ad 
The l- We may let, as well as ſell; a Thing 
ting of & Which belongs co another Perſon. Thus, 
thing which he who. poſſeſſes honeſtly a Thing of 
4% bat 995 hich he believes himſelf to be the true 
85 Owner, altho' he is not; and he who 
has a right to the Uſe and Profits of a 
Thing, without being Maſter of it, as 
the aucun, may let and farm out 
what they poſſeſs in this manner o. 
o Si tibi alienam inſulam locavero. J. 7. . bor. 
Si fructuarius locaverit fundum. J. 9. F. 1. |; eod. 


See the twelfth Article of the fourth Section of the 
Contract of Sale. ä * 


VII. | 
7. The Rent, The Rent, or Hire, of what is let 


or Hire, in out, may be regulated, either in Money, 


Money, or as it is in Sales, or in a certain Quantity 
Portion of of Proviſions, or in a Portion of the 
the Fruits. F 

FruitsP. 


P Si olei certa ponderatione fructus anni locaſti. 


J. 21. C. de locato. Colonus qui ad pecuniam nu- 
| Fox conduxit, & colonus partiarius. J. 25.4.6. 


VIII. 
8.TheLow- The Lowneſs of the Rent is not con- 
neſs of the ſidered in Leaſes, as the Lowneſs of the 


Rent not .: 3 , 
confulered Price is in Sales, in order to vacate 


in Leaſes, them; unleſs it were attended with 


other circumſtances, ſuch as Fraud, or 
ſome Error. For Leaſes are not Aliena- 

tions, as Sales are. And beſides, the un- 
1 


The CIVIL LAW, Oc. Book I. 


certainty of the Valuk of the Profits for 
the time to come may juſtify the Agree- 
— 


ment between the Propristor and 


er, in fixing a Rent certain, inſtead of 


that Value which is uncertain a. 


2 Prætextu minoris penſionis, locatione facta, fi 
nullus dolus adverſarii probari poſſit, reſcindi loca- 
tio non poteſt. J. 33. Kl. 
Si decem tibi locem fundum, tu autem exiſtimes 
quinque te conducere, nihil agitur. J. 52. 12 end. 
See the tenth Article of the fifth Section of Cove- 
nants, and the eleventh Article of the eighth Section 
of the Contract of Sale. * 


E. 


Sh . ; 3 4 5 41 E 3 . , 
He who has 4 Leaſe of a Houſe, or 9. oy 

. 0 0 

Farm, may let it out to others, unleſs”, va 


it has been otherwiſe agreed upon :. ,, ww 
Nemo prohibetur rem, qu: conduxit, fruen - Leaſe of. 


dam alii locare, ſi nihil aliud convenit. 1.6. C. de 
loc. I. 60. F. eod. 


Y 


The Engagements which are formed 10. Leaf, 
by the Contract of Letting and Hiring, ” - 5 ay 
pe to the Heirs or Executors of the ,. 


eflor, and to thoſe of the Leſſee, 


Ex conducto actionem etiam ad hæredem tranſ» 
ry we eſt, J. 19. H. 8. F. loc. I. 10. J. 29. I. 34. 
C. eod. x | > 

Un the Tranſlation of this Article, I have joived the 
word Executors to that of Heirs ; becauſe the Law of 
England makes a diſtinition in Leaſes, ſome of which de- 
ſcend to the Heir, and ſome to the Executor. Leaſes 
for Life are of the nature of Freeholds, and therefore de- 
ſcend to the Heir. Leaſes for Tears are.Chattels, and go 
to the Executor. Terms of Law, verb. Leaſe. Doc- 
tor and Student, lib. 1. ch. 7. & ch. 24.] 


" / ©. A »t a . 
* * e > 1 ' 


BCT, „ 
Of the Engagements of the Leſſee. 


The CONTENTS. 


1. Engagements of the Leſſee. | 

2. How the thing which is hired ought to 
be uſed 1 4 

3. Of him who miſuſes the Thing. 

4. Mhat care be is obliged to who has 

aten a thing to Hire. 

5. He who takes a thing to hire, is ac- 
countable for the deed of the per- 
ſons for whom he ought to — ao 

6. Of the damage done by an Enemy of the 
perſon who. has hired the thing. 

7. Of the Leſſee who quits Poſſeſſion for 

Fear of _ ſome danger. 

8. If the Tenant leaves his Houſe, or the 
Farmer bis Farm 5 

9. Repairs.” 5 

10. If the Tenant abſconds. 


11. The 


Of Lr and HNO. Tit. 4. Sect. 2. 97 


11. The Leaſe being out, he who hired the 
Thing, ought to give it back, and 
+. pay the Rent, or Hire. 
12. The Moveables of the Leſſee that are 
* mortgaged for the Rent. 
13. The Owner may turn out the Tenant, 
| if he wants the Houſe himſelf. 
14. IF the Owner wants to repair the 
Houſe. oy OO 
If. The Tenant may be turned out for Non- 
payment of his Rent. ES 
16. The Tenant may be turned out, if he 
mate a bad uſe of the Houſe. 
17. Iutereſt of the Rent, or Hire. 


I 


1. Engage- 9 Engagements of the perſon 


ments of the who takes any thing to Hire, are 
| Teſſee. to put the thing to no other uſe than 
that for which it is hired ; to uſe it 
well ; to take care of it ; to reſtore it 
at the time appointed; to pay the Rent 
or Hire; and in general 8 ought to 
obſerve whatever is preſcribed by the 
Covenant, by Law, and by Cuſtom . 


.. * Theſe Engagements ſhall be explained in the Articles 


which follow. See the firſt Article of the third Sec- 
tion of Covenants. 


. 141 814K. * 

2. How the He who takes a thing to Hire, can- 
thing which not put it to any other uſe than that for 
= „ ze Which it is given him, nor uſe it in any 
el. other manner than what is agreed up- 
on: and if he does otherwiſe, he ſhall 

be bound to make good the Damage 

that follows thereupon. Thus, he who 

hires a Horſe to ride on, cannot make 

uſe of him for a Pack- horſe. Thus, the 

Tenant of a Houſe, who is tied up by 

his Leaſe not to make a Fire, or not to 

put Hay 1n a certain place, cannot do 

any of theſe things; and if he does, and 

there happens a Fire, he ſhall be liable 

for Damages, altho' the Fire were oc- 
caſioned only by ſome accident; for it 


is the Tenant's fault that has given oc- 


Caſion to this accident b. 


Si hoc in locatione convenit ignem ne habeto, 
& habuit, tenebitur: etiam ſi fortuitus caſus ad- 
miſit incendium, quia non debuit ignem habere. 
J. 11. §. 1. F. loc. Inter conductorem & locatorem 
convenerat, ne in villa urbana fœnum componere- 
tur: compoſuit, deinde ſervus igne illato ſuccendit. 
Ait Labeo, teneri conductorem ex locato: quia ipſe 
cauſam præbuit, inferendo contra conductionem. 4. 

I. 11. §. alt. v. I. 13. f. 2. & l. 18. F commod. 
See the tenth Article of the ſecond Section of the 
Loan of Things to be reſtored in ſpecie. 


e 5 
3. Of him He who has taken a thing to Hire, is 
8 obliged to uſe it well and carefully, as 
L. 4 75 Matt: would do, and neither to 
Vol. 1. 2 


do, nor ſuffer any thing to be done, 


which may be of prejudice to the per- 
ſon who lets it out. Thus, the Tenant 
of a Houſe ought not to ſuffer the Uſur- 
—— of a Service which is not due. 

hus, he who has hired Beaſts of Bur- 
den, ought not to load them exceſſive- 
ly; and if he does it, or miſuſes in an 
other manner of way the thing hived, 
he ſhall be anſwerable for it ©. 


© Proſpicere debet conductor, ne aliquo vel jus 
rei, vel corpus deterius faciat, vel fieri patiatur, J. 
11.4.2. . loc. Qui mulas ad certum pondus one- 


| ris locaret, cum majore onere conductor eas rupiſ- 


ſet vel ex lege aquilia, vel ex locato rectè eum 
agere. J. 30. H. 2. F. eod. 


IV. 


Seeing he who takes a thing to Hire, 4. hae 
uſes it for his own behoof; he ought to care he is 


take care to keep it, and to preſerve it : 
and. he is accountable not only for the 


Damage which may happen thro' his Jung to 
Knavery, or thro” any groſs Fault of his zire. 


which comes near to it; but likewiſe 
for the Damage which may be occaſi- 
oned by other Faults, which any care- 
ful and diligent Man would not readily fall 
into. But if without his Fault, the thing 

riſhes, or is damaged by ſome accident, 
he is not bound to make it good d. 


* © In judicio tam locati, quam conducti dolum 
& cuſtodiam, non etiam caſum, cui reſiſti non po- 
teſt, venire conſtat. J. 28. C. de loc. I. 9. F. 4. F. 
eod. Dolum & culpam recipit locatum. J. 23. F. 
de reg. jur. Ubi utriuſque utilitas vertitur, ut in 
empto, ut in locato, ut in dote, ut in pigncre, ut 
in Folate & dolus & culpa præſtatur. J. 5. §. 2. 
f commod. l. 1. F. 10. ff. depoſ. See the twen 

Article gf the ſecond Section of the Contra 
of Sale. £4 | 8 

V. 5 


He who takes the Thing to Hire, is 5. ze who 
bound not only for his own deed, but rakes 4 


likewiſe: for the deed of the perſons for 
whom he ought to be anſwerable. As 


if a Tenant of a Houſe has put in a Te- fy he 
nant under him; or if he has kept Ser- deed of the 
vants in it, and they by their careleſneſs _ fo 


have ſet the Houſe on Fire e. 


-. * Videamus, an & ſervorum culpatn, & quoſcun- 
que induxerit, præſtare conductor debeat; & qua- 
tenus præſtat. Utrum ut ſervos noxæ dedat, an ve- 
ro ſuo nomine teneatur; & adverſus eos, quos in- 
duxerit, . tantùm actiones, an quaſi 
ob propriam culpam tenebitur. Mihi ita placet, 
ut culpam etiam eorum quos induxit, præſtet ſuo 
nomine, etſi nihil convenit: ſi tamen culpam in 
inducendis admittit, quod tales habuerit vel ſuos, 
vel hoſpites. Et ita Pomponius, libro ſexageſimo 
tertio ad Edictum probat. J. 1 1. F. loc. v. l. 27. 
F. 9. F. ad leg. aquil. Periculum præſtat, ſi qua 
ipſius, eorumque, quorum oper uteretur, culpa ac- 
ciderit. I. 25. F. 7. eod. J. 60. F. 7. cod. See the 
fifth Article of the fourth Section of Damages oc- 
caſioned by Faults, and the fifth Article of the eighth 
Section of this Title. . : 


ought to 
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98 The C IVIL LAW, e 


I does not ſerm reaſonable that the Tenant ſpould be 
diſcharged of the Fault of his Servants, oa Under Te- 
nants, altho* he were no way to blame for the choice 
their perſons. For beſides that the Event ſhews that 
has made a bad choice, he ought to anſwer for the deed 
of thoſe to whom he bas given the uſe of the Houſe 
which was intruſted only to him; and the deed of tho 
perſons becomes his own, with reſpect to the perſon 
has let the Hauſe to him, and who treated only 
him. To which caſe it may not be amiſs to apply the 
words of the laſt Law, F. pro Socio, Directò cum il- 
lius perſona agi poſſe, cujus perſona in contrahen- 
da ſocietate ſpectata fit. Aud beſides, either the Un- 
der-Tenaut is able to 25 the Damage occaſianed by the 
Fire, in which caſe the chief Tenant is at no 4 ſmee 
he may recover it of the Under-Tenant ; or he is In- 
ſolvent, aud in this caſe the chief Tnant ought to be 
anſwerable for him; for he could not make the condition 
77 ietor worſe, who had choſe an able Tenant to 
be anſwerable for his Houſe. 5 


| VE. 
6. of th If a Tenant, or Farmer, draw upon 


damage themſelves, by their own fault, any Da- 
done by an mage from ſome of their Enemies; as 


zue f if the ſaid Enemy, to be revenged of 
—- him for ſome bad treatment, ſets the 


hired the Houſe on Fire where the Tenant lives, 
thing or ents down the Trees of the Lands 
| which the Farmer occupies, they ſhall 
be accountable for the Damages; for it 
is through their fault that theſe Miſ- 
chiefs do happen. 

f Culpz autem ipſius & illud adnumeratur, fi 

pter inimicitias ejus vicinus arbores exciderit. 
25. I, 4. ff: loc. | 3 
is in the. ſenſe explained in this Article, that we 
are to underſiand this Law. That is, that the Farmer, 
and Tenant, . ought not to be . for tie Damage 


done by an Enemy, unleſs they have given occaſion. to it 
by 0 own fault. 2 54 to which we may _ 
z0tice of the Example mentioned in the 66" Law, fl. 
ſolut.. matr. of che loſs of the Goods and Lands which 
Licinnia, Wife of Gracchus, brought him in Marriage ; 
which were loſt by the Sedition of her Husband; whic 


made it be decided, that that Loſs not fall u 

the Wife, but upon the Eſtate of Gracchus, In his 
rebus, quas præter numeratam pecuniam, doti vir 
habet, dolum malum, & m eum præſtare o- 
portere, Servius ait. Ea ſententia Publii Mutii eſt; 
Nam is in Licinnia Gracchi uxore ſtatuit, quod res 
dotales in ea ſeditione, qui Gracchus occiſus erat, 
periſſent, quia Gracchi culpi ea ſeditio facta eſſet, 
Licinniæ præſtari oportere. But if the Tenant, or 
Farmer, cannot be any ways blamed for any bad con- 
duct in this matter, it wauld not be juſt to make them 
accountable for the conſequences of an Enmity, for 
which they had given no manner of occaſion ; as for 
Inſtance, if the Enmity proceeded from one's bearing 
witneſs to the truth in à Court of | 


VII. 

5. of te If a Country Farmer, or a Tenant 
Leſee mio of a Houſe which ſtands in a lonely 
quits Poſſeſ- place, leave the Houſe, or Farm, for 
Joufir len fear of ſome danger, without acquaint- 
of ſome, * 5 aa 
ing the Owner, in caſe” they were able 

to do it, and if their quitting the Houſe, 
or Farm, has been attended with ſome 
Damage; it is to be judged by the cir- 
cumitances of the danger, and of their 
conduct, whether they ought to be ac- 


tdicature, 


danger, 


with 


x , "—_ g * 
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countable for the Rents, and Damages, 
or if they ought to be diſcharged of 

In judicio tam locati quam conducti, dolum 
& iam non etiam caſum, cui reſiſti non po- 


* 0 


teſt, venire conſtat. /. 28. C. de be. 
Exercitu veniente migravit conductor: deinde 
hoſpitio milites feneſtras, & cætera ſuſtulerunt. Si 


domino non denuntiavit, & migrayit, ex locato 


tenebitur. Labeo autem, {i reſiſtere potuit, & non 


reſiſtit, teneri ait. Quæ ſententia vera eſt, Sed 
& ſi denuntiare non potuit, non puto eum teneri. 
J. 1 Hl 9. 7. F loc. Interrogatus, fi quis timoris 
cauſa emigraſſet, deberet mercedem, nec ne? re- 
ſpondit, 1i cauſa fuiſſet cur r timeret, 
. periculum verè non fuiſſet, tamen non 


debere mercedem: ſed ſi cauſa timoris juſta non 


fuiſſet, nihilominus debere. J. 27. F. 1. F. loc. 

Qui contra legem conductionis fundum ante 
tempus, ſine juſta ac probabili cauſa deſeruerit, ad 
ſolvendas totius temporis penfiones ex conducto 
conveniri poteſt, quatenus locatori, in id quod ejus 
intereſt, indemnitas ſervetur. J. 55. in f. loc. See 
the following Article. | 


VHE. 


. If a Tenant ceaſes, without cauſe, to 8. if theTe- 
inhabit the Houſe which he has hired, e 
or a Farmer to cultivate the Grounds = — 


which he has taken to Farm, Sy may his Farm. 
be ſued before the Term, both for the 


Rent, and likewiſe for the damages 


which the Owner ſuſtains thereby h. 


Si domus, vel fundus in quinquennium penſi- 
onibus locatus ſit, Fart dominus, ſi deſeruerit ha- 
bitationem vel fundi culturam colonus by inquili- 


nus, cum eis ſtatim agere. J. 24. F. 2. F. loc. See 
the preceding Article. as. 
' hee nc + 


If the Tenant or Farmer are obliged 9. Repairs. 
to any Repairs, whether by their Leaſe, | 
or by the Cuſtoms of the Places ; they 
will be compell'd to make them, and be 
liable in Damages to the Leſſor, if they 
have not made them i. 4 

Sed de his que præſenti die præſtare debuerunt 


(velut opus aliquod efficerent, propagationes face- 
rent) agere ſimiliter poteſt. J. 24. H. 3. F. loc. 

If the Tenant of a Houfe difappears 10. F the 
without paying the Rent, the Owner ee 1 
may have recourſe to Juſtice, to get anche, 
Order for opening the Houſe, within 
the time that the Judge ſhall appoint; 
and for making an Inventory of the 
Moveables which ſhall be found in it, 
that out of them he may recover pay- 
ment of his Rent, and that the Remain- 
der may be ſecured for the Tenant, or 
for ſuch other perſons as ſhall be found 
to have an intereſt in them l. 

Cum domini horreorum, inſularumque deſide- 
rant, diu non rents, nec ejus temporis pen- 
ſiones exſolventibus conductoribus, aperire, & a 
quæ ibi ſunt deſcribere, a publicis perſonis, quorum 
intereſt, audiendi ſunt, J. 56. . cc. 

| I XI. After 


W 


3 XI. 1 
11. The 5 After that the time for which the 
Leaſe being Thing was let is expired, he who hired 
2 = ig it, ought to reſtore it to the perſon who 
Thing, let it to him, and to pay the Rent or 
ought to Hire, which was agreed upon, at the 
giveit back, time appointed m. 
Rent, or = Si quis conductionis titulo agrum, vel aliam 
Hire. quamcunque rem accepit, poſſeſſionem prius reſti- 
tuere debet. l. 25. C. de locat. Præſes Provinciæ 


ea quæ ex locatione debentur, exſolvi ſine mora cu- 
rabit. J. 17. C. eod. 
5 . — 
12. The The Moveables which the Tenant 
_ Mmeables brings into the Houſe which he has hir- 
jon Leſſer ed, are r for the payment of 
wortgaged the Rent of the Houſe; and the Fruits 
for tbeRent. of the Ground are mortgaged for the 
payment of the Rent of the Farm n. 
According to the Rules which ſhall be 
explained in the Title of Mortgages, 
and of the Privileges of Creditors. 
18 * 1 utimur ut quæ in prædia urbana in- 
ducta, illata ſunt, pignori eſſe credantur, quaſi id 
tacitè convenerit. J. 4. F in quib. cauſ. pig. vel 
P. t. contr. l. 5. C. de loc. In prædiis ruſticis, 
uctus qui ibi naſcuntur, tacitè intelliguntur pig- 
nori eſſe domino fundi locati: etiamſi nominatim 
id non convenerit. J. 7. F. in quib. cauſ. pign. v. hyp. 
t. contr. l. 3. C. eod. 8 . { 
See the twelfth, thirteenth, fourteenth and following 
Articles of the fifth Section of Mortgages, and of the 
Privileges of Creditors, -' © Ras bing” 
„ 1-4 IL 3 Wot 
13. Te Tf the Owner of a Houle which is let, 
Owner 4) happens to want it for his own uſe, he 
turn out the bli h T ſt : 
Tenant,if he may oblige the Tenant to reſtore it to 
wants the him, within the time that ſhall be de- 
Houſe him- termined by the Judge. For ſince the 
ſelf. Owner does not let his Houſe, but on- 
ly becauſe he has no occaſion for it him- 
elf; it is a tacit condition, that if he 
ſhall have occaſion for it, the 'Tenant 
ſhall be bound to deliver it up to him o. 
But the Owner may renounce this Right 
by the Leaſe v. | 


Ade quam te conductam habere dicis, fi pen- 
ſionem domino in ſolidum ſolviſti, invitum te ex- 
pelli non oportet, niſi propriis uſibus dominus eam 

neceſſariam eſſe probaverit. J. 3. C. h. z. 
v Þ Ones licentiam habent his quæ pro ſe intro- 
ducta ſunt renuntiare. J. 29. C. de pad. I. 41. f. 
de min. See the fourth Article of the fourth Sec- 
tion of Covenants. | toy 1648 


1 N. 
14. Fe The Tenant is likewiſe obliged to quit 
Owrer the Houſe, if the Owner has a mind 
pr roger repair it a. And if the Repairs which 
Houſe, he intends to make are neceſſary, as if 
it be to repair any part of the Houſe 
that is like to fall, the Owner will not 
be liable for any Damages to the Tenant ; 


Of -LerTiNG and HNO. 


Tit. 4. Sect. 2. 99 
but only to diſcharge the Tenant of the 
Rent, or to reſtore it, if it has been al- 
ready paid; for it is an accident. But 
if the Repairs are not abſolutely neceſ- 
ſary, the Owner will be bound to make 
good the Damages which the Tenant 
ſuffers by the interruption of his Leaſe. 
Thus, if the chief Tenant has let the 
Houſe to Under-Tenants for a greater 
Rent than what he is bound to pay by 
his Leaſe; the Owner is obliged to 
make this good to the Tenant, and to 
ſecure him againſt the demands of the 
Under-Tenants for the interruption of 
their Leaſes! But if the Repairs may 
be made in a ſhort time, with little 
trouble to the Tenant, and without ob- 
liging him to remove, he ought to bcar 
with this ſmall inconvenience. 


7 Aut corrigere domum maluerit. d. JI. 3. C. de 
loc. oy 
Si averſione inſulam locatam dominus reficien- 
do, ne ea conductor frui poſſit, effecerit: animad- 
vertatur, neceſſariò, nec ne id opus demolitus eſt. 
Quid enim intereſt utrum locator inſulæ propter 
vetuſtatem cogatur eam reficere an locator fundi 
cogatur ferre injuriam ejus quem prohibere non 
poſſit? J. 35. F. loc. Similiter igitur & circa con- 
ductionem ſervandum puto, ut mercedem quam 
præſtiterim reſtituas, ejus ſcilicet temporis quo 
fruitus non fuerim. Nec ultra actione ex conducto 
præſtare cogeris. J. 33. F. eod. | 
Qui inſulam triginta conduxerat, ſingula cœna- 
cula ita conduxit, ut quadraginta ex omnibus colli- 
entur. Dominus inſulæ, quia ædificia vitium 
re diceret, demolierat eam. Quæſitum eſt 
quanti lis æſtimari debeat, ſi is qui totam condux- 
erat, ex conducto ageret? Reſpondit, ſi vitiatum 
ædificium neceſſariò demolitus eſſet, pro portione, 
quanti dominus prædiorum locaſſet, * ejus 
temporis habitatores habitare non potuiſſent, ratio- 
nem duci: & tanti litem æſtimari. Sin autem non 
fuiſſet neceſſe demoliri, ſed 2 melius ædificare 
vellet, id feciſſet, quanti conductoris intereſſet ha- 
bitatores ne migrarent, tanti condemnari oportere. 
J. 30. F. loc. Tantum ei præſtabis, quanti ejus in- 
terfuerit frui, in quo etiam lucrum ejus continebi- 
tur. J. 33. F. loc. | 5 
Ea conditione habitatorem eſſe; ut ſi quid tranſ- 
ver ſarium incidiſſet, quamobrem dominum aliquid 
demoliri oporteret, aliquam partem parvulam in- 
commodi ſuſtineret. J. 27. F. loc. 
If the Tenant does not pay his Rent, 15. The 2 
Propri 1 nant ma 
the Proprietor may turn him out by the _—_— 


Authority of Juſtice, within the time for Now- 


that ſhall be preſcribed by the Judge to A njewins of 


the Tenant, either to pay, or to re- his Rent. 
move”. J 207 n SGI e 

4 Aide quam te conductam habere dicis, fi pen- 
ſionem domino in ſolidum ſolviſti, inyitum te ex- 
pelli non oportet. J. 3. C. de loe. Colonum ejec- 


tum penſionum debitarum nomine. J. 61. F. loc. 


v. I. S4. H. 1. el. 
e «24 TY 
The Tenant Ag likewiſe be turned 16. The Te- 


out by Authority o uſtice, if he makes a man be 
f * * . 0 7 2 bad ed out, 


5 . 


. 
n 
ON. 
i * 
3 | ; 
do 2; DIY 
* * 
3) C 
— a 8 
* 
* 
* AT 
oy 
3 
. 
. "= 
£ 
* * 
5 # 
— 


Houſe any other manner Way. 


wh Aut tu male in NN ta verſata es. d. I. 3. . 
4e loc; v. l. 11. 5. 1. ff, h . 


17. re- If the Tenant who owes his Rent, 

reſt of the or he who gives out any Work to be 

Rent, 0 done, does not pay the Rent, or Hire, 

at the time appointed, they will be lia- 

ble for the Intereſt from the time of the 
Demand). Hens 1 55 

Præſes provinciæ ea quæ ex locatione debentur 

exolvi fine mora curabit, non ignarus ex locatq & 

conducto actionem cùm ſit bonæ fidei, poſt moram 

- uſuras legitimas admittere, J. 17. C. de loc. I. 54. 
> nn ee * 
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them, the Leſſee will recover his Da- 
mages, and get the Leaſe to be annulled, _ 
if there is ground for it: And he will 
be ſtill more intitled to this Relief, if 
the Proprietor himſelf, or the perſons 
for whom he is anſwerable, hinder the 
Tenant from enjoying the Thing. ® 
Si re quam conduxit, frui ei non liceat, forts | 
quia poſh ei aut totius agri, aut partis non pre- 
aut villa non reficitur, vel ſtabulum, vel ubi 
gre ejus ſtare oporteat : vel ſi quid in lege con- 
uctionis conyenit, ſi hoc non præſtatur, ex con- 
ducto agetur. J. 15. F. 1. F. loc. Certè quin liceat 
colono, vel inquilino relinquete conductionem, nul- 
la dubitatio eſt. ſi oſtia, feneſtraſve nimium 
corruptas, locator non reſtituat. I. 25. F. 2. F. loc. 
Plane fi forte dominus frui non patiatur quod 
intereſt præſtabitur. I. 15. F. 8. F. loc. See the ſixth 
Article of the fixth Section. 


If the Tenant is expelled by an E- 1. Eviction. 
viction, the Leſſor is liable in Damages 

for the interruption of the Leaſe. For 

altho' this be a kind of caſualty, yet 

the Leſſor is notwithſtanding bound to 
precure a free and undiſturbed Poſſeſſion 


VVT Thing to the Tenant, and to 
SECT. II. * a ſtop to all Claims made by any 


Of the Engagements of the Lear. 
The CONTENTS. 


1. The Leffor is obliged to procure 3 free 
» Enjoyment to the Leſſee. 


2. Eviction. | 3 
3. The Tenant difſeiſed by a ſuperior 
Force. E 


4. Sale annuls the Leaſe. : P5126 $5196 
5. The Legatee may diſſolve the Leaſe. 
6. Fan inconventency happens unexpect- 
+2 ::.59 Bb» EE wen WI 
7. Of the Expences laid out by the Leſ- 


ee. 15 AA, 
8. Of the defects of the thing hired. . 
g. 4 Leaſe from him who has the Uſe 
| and Profits, 2 Wh a 1506 
10. If the Leſſor expreſſes himſelf obſcure- 
| ly, his words will be interpreted 
gagainſt him. 7 1 
1. Le Le YH E Leſſor is bound to procure 
or is obliged 1 the free Uſe and Enjoyment of 
zo procure the Thing to the perſon to whom he 
2 lets it out; to deliver the thing to him 
775 Leſſee. in a condition to ſerve the Uſe for which 
it is hired, and to keep it in this good 
condition, making the neceſſary Re- 
pairs, which the Tenant is not bound 
to make neither by his Leaſe, nor by 
the Cuſtom of the place. And if the 
Leſſor does not deliver the Things in 


good condition, or ſuch as he promiſed 


other 2 to the Thing that is let, 
in the ſame manner as the Seller is obli 
3 to do with reſpect to the thing he 


Si quis domum bona fide emptam, vel fundum 
locaverit mihi, iſque fit evictus, ſine dolo malo 
culpaque ejus z Pomponius ait, nihilominus eum 
teneri ex conducto ei qui conduxit: ut ei preſte- 
tur frui, quod conduxit, licere. Plane fi dominus 
non patitur, & locator paratus fit aliam habitatio- _ 
nem non mints commodam præſtare, zquiflimum 
eſſe ait abſolvi locatorem. J. 9. f. loc. v. I. 7. & 


2 . 


J. 8. cod. | ; 1 — ; 
We have not ſet down in the Article the exception 
made in ' this Law, of the caſe where the Leſſor, or 
Landlord, offers the Tenant \anather Lodging; vecauſe 
fuch an accommodation is hardly poſſible ; aonleſs it be by 
common conſent. And we muſt leave it to the diſcre- 
tion of the Fudge, to conſider what regard ought to bs 
had to ſuch Offer, © | | 
WE obo oil yd, 

If the Tenant is turned out by the 3. The I. 
Act of the Prince, by a ſuperior Force, aun diſe/ 
or ſome other Accident; or if the 4A Lug 
Land or Tenement is deſtroyed by an?“ Xe 
Inundation, by an Earthquake, or other 
Event; the Leſſor who was bound to 
give the Land or Tenement, canhot de- 
mand any Rent for it, and will be obliged 
to reſtore ſo: much of it as he has receiv- 
ed; but without any other Damages: 
For no Man is to be accountable for 
Accidents e. SORES 

In judicio tam locati quim conducti, dolum & 
cuſtodiam, non etiam caſum cui reſiſti non poteſt, 
venire conſtat, J. 28. C. de loc. Non in quod ſua 


intereſt conductor conſequitur, ſed mercedis exone- 
rationem. 


4. Sale an- If the Leſſor ſells a 


nuls the 
Leaſe. 


— 


Y LrrrNG and Hiring. Tit. 4. Sect. 3. 101 


rationem. J. 15. f. 7. F. loc. Si ab eo interpellabi- 
tur, quem tu prohibete propter vim majorem, aut 


potentiam ejus non poteris, nihil amplius ei quam 
mercedem remittere: aut reddere debebis. J. 33. in 
F. eod. Incendia, aquarum magnitudines, impetus 
prædonum, a nullo præſtantur. J. 2.3. F. de reg. jur. 


WSN 
Houſe, or any o- 


ther Eſtate, which he had let out, the 


Leaſe is annulled by this change of the 
Proprietor; and the Purchaſer may uſe 


and diſpoſe of the thing as he pleaſes; 


unleſs the Seller has obliged him to con- 
tinue the Leaſe. But if the Purchaſer 


turn the Tenant out, the Leſſor is bound 


for the Damages which this interruption 


of the Leaſe may have cauſed d. 
Qui fundum fruendum, vel habitationem alicui 


locavit, ſi aliqua ex cauſa fundum vel ædes vendat, 
curare debet apud emptorem ut quoque eadem pac- 
tione & colono frui, & inquilino habitare liceat. 
Alioquin prohibitus is, aget cum eo ex conducto. 


I. 25. f. 1. F. bc. Emptorem quidem fundi neceſſe 


non eſt ſtare colono, cui prior dominus locavit, ni- 
fi ea lege emit. J. 9. C. eod. 5 


See the remark on the following Article. 
1 40 


5. The Te If the Leſſor deviſes the Houſe, or 


gatee may 


diſſolve the 
Leaſe. 


Lands which he has let out, and dies 
the Legatee is not obliged to continue 
the Leaſe made by the Teſtator; for he 
is a new Proprictor, as is the Buyer. But 
if the Tenant is turned out by the Le- 
gatee, he will recoyer his Damages a- 
[hs the Heir, or Executor, who is 
bound to make good the deed of the 


deceaſed e. 


© Qui fundum colendum in plures annos locave- 
rat, deceſſit, & eum fundum legavit. Caſſius ne- 
gavit poſſe cogi colonum, ut eum fundum coleret, 
quia nihil hæredis intereſſet. Quòd ſi colonus vel- 


| Tet colere, & ab eo cui legatus eſſet fundus prohi- 


6. Fan in- 


beretur, cum hærede actionem colonum habere, & 
hoc detrimentum ad hæredem pertinere. J. 32. F. 
It is neceſſary to remark on this and the foregoin 
Article, 12 Tenant who is expelled by 2 25 
or Purchaſer,” retains bis Mortgage for his Leaſe on the 
Eſtate which is fold, or deviſed ; and that he may 
bring his Action for his Mortgage againſt the Poſſeſſors, 
to recover the Damages he ſuffers 
the Leaſe. And t 


hey will have 


2 Warranty ; VIZ. 


the Buyer from his Seller, and the Legatee from the 


Executor. 


VI. 


If a Houſe that is let becomes too in- 


con venieney convenient, altho' without the deed of 
_ Happers u the Leſſor; as if a Neighbour raiſing 


expectediy. 


his Building, darkens the Lights; the 
Leſſor is bound to make good the Da- 
mages of the Tenant, who may, if he 
pleaſes, vacate the Leaſe. For altho' 
this be an accident, yet the Houſe being 
let for its uſe, in the condition it was 
in at the time of letting, whatever be 


the interruption of 


the cauſe that makes it leſs uſeful, the 
damage ought to fall upon the Leſſorf. 


f Si vicino ædificante obſcurentur lumina coena- 
culi, teneri locatorem inquilino. Certe quin liceat 
colono vel inquilino relinquere conductionem, nul- 
la dubitatio eſt. De mercedibus quoque fi cum eo 
þ oy reputationis ratio habenda eſt. J. 25. F. 2. 


VII. 


If the Leſſee finds himſelf under a 7. of the 
neceſſity of being at ſome charge in pre- Expences 
ſerving the Thing he has hired z as if 9 97 9 
the Teva of a Houſe has prop'd up- "_ 
that which was in danger of falling, or 


if he has been at any other neceſſary 
Expence, which he was not bound to, 
neither by his Leaſe, nor by the Cuſtom 
of the place, the Leſſor is obliged to 
reimburſe him 8. | ; 


In conducto fundo fi conductor, ſua opera ali- 
quid neceſſariò, vel utiler auxerit, vel ædificaverit, 
vel inſtituerit, cum id non conveniſſet: ad recipi- 
enda ea quæ impendit, ex conducto cum domino 
fundi experiri poteſt, /.55. F. 1. F. loc. 


VIII. 


If he who lets out a Thing for ſome 8. Of he 
uſe, res it ſuch that by reaſon of ſome defects of 


defect in it there happens ſome damage, 
he ſhall be anſwerable for it. Thus, 
for Inſtance, if he who lets out Veſſels 


for holding of Oil, Wine, or other Li- 


quors, gives ſuch Veſſels as are not in 
a good condition, he ſhall be liable for 
the Loſs, or Damage that happens on 
that account. For To who lets a thing 
for any Uſe, ought to know if itis pro- 
per for it, and to. warrant that ule for 
which he takes the Hire. But if the 
defects of the Things that are let, are 
the bare effect of ſome caſualty, which 
he who lets them could neither know, 
nor preſume to be in them, he ſhall nor 
be anſwerable for the event of this Ac- 
cident z but only to give back the Hire 
or Rent. Thus, for Example, if in a 
Paſture-Ground which is farmed out, 
there happen to be Herbs which deſtroy 
the Farmer's Cattle, the Proprietor, who 
was ignorant of this defect, either be- 
cauſe theſe Herbs grew up of a ſudden, 
or having ſome other juſt cauſe of his 


Ignorance, will not be accountable for 
the Loſs of the faid Cattle, but he can- 


not demand any Rent for the Ground b. 


" Si quis dolia vitioſa ignarus locaverit : deinde 
vinum effluxerit, tenebitur in id quod intereſt, 
Nec ignorantia ejus erit excuſata: aliter atque fi fal- 
tum paſcuum locaſti, in quo herba mala naſcebatur. 
Hic enim, fi pecora vel demortua ſunt, vel etiam 
deteriora facta, quod intereſt præſtabitur, ſi ſciſti, 
Si ignoraſti, penſionem non petes. J. 19. f. 1. F. 
loc. v. I. 45. F. 1. cod. PTE 

See the third Article of the third Section of the 
Loan of Things to be reſtored in ſpecie. 

1 IX, If 


the thing 
hired. 


* 


* 
3 
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9. ALzaſe. If the Leſſor had only the Uſe: and 
from him Profits of the Thing let, and the Leaſe 
who has dhe jg not limited to the time which the 
NMeandrro· ¶ſufruct may laſt, his Heir or Execu- 
tor will be liable for the LS occa- 
ſioned by the interruption of the Leaſe, 

when the Uſufruct expires i. 


Si fructuarius locaverit fundum in quinquen- 
nium, & deceſſerit, hæredem ejus non teneri ut 
trui præſtet. I. 9. F. 1. F. loc. Quid tamen, ſi non 

quaſi fructuarius ei locavit, ſed ſi quaſi fundi do- 
minus, videlicet tenebitur. Decepit enim conduc- 
torem. d. F. in F. mr. 


10. If te The Leſſor is obliged to make known 
Leſſor ex- to the Leſſee wherein conſiſts the Thin 


preſſes him hich he lets, to declare its defects, 


ge to explain every thing that may give oc- 


vll le in- Caſion to any Error or Miſtake. And if 


zerpreted a- he has expreſſed himſelf in dark or am- 


gainſt him. higuous terms, his words will be inter- 


- preted againſt himl. 


| 1 Veteribus placet, pactionem obſcuram, vel am- 
biguam venditori, & qui locavit, nocere, in quo- 


rum fuit poteſtate, legem apertius conſcribere. 1.39. 


. de pact. v. I. 21. J. 33. F. de contr. empt. 

See the thirteenth Article of the ſecond Section 
of Covenants, and the fourteenth Article of the 
eleventh Section of the Contract of Sale. 


„ 
Of the nature of the Leaſes of 


Farms. 


- firſt Sections, is common to Leaſes 
of Farms, and ought to be applied to 
them, except ſome Articles of which 
it is eaſy to judge, that they have no 
relation to them. Thus, what has been 
ſaid of the Landlord's right to turn the 
Tenant out of his Houſe, if he has oc- 
caſion for it himſelf, has no relation to 
a Leaſe of Lands. In the ſame manner 
it will be eaſy to judge of the other 
Rules which ought, or ought not to be 
applied to Leaſes of Farms. And it re- 
mains only to explain in this Section, 
and the two following, what is ſingular 
in the Nature of Leaſes of Farms, and 
in the Engagements of the Farmer, and 
thoſe of the Proprietor, that ſo we may 
gd on to the other matters of this 
-11tie. | | 
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iT. Definition of Leaſes of Farms, and 
f what Eſtates they are made. 
2. What other Things nay be farmed 


out. 
3. The ſame. | 1] e 8 CD 
4. Difference between Leaſes of Houſes, 
„ %% + 5.7. ey 
7. The effeft of the uncertainty of E- 
vents. | | | 


6. Accidents of two kinds, Natural, and 
thoſe which are the At of Man. 

7 Renewing of the Leaſe. ab 
8. Divers effefts of à tacit Renewal of 
"+ the Leaſe... 4: 04% 
g. The tacit Renewal of the Leaſe, re- 
news the ſame Conditions. 


Eaſes of Farms are Contracts, by 1. Dog 
which Lands are let out, which on of Leaſes 
naturally produce Fruits, whether by f —— 
Culture, as Arable-Land, Vineyards ; 7 ates they 


or without Culture, as a Coppice, a % made. 


\ 
\ 


Fiſh- pond, Paſture-Ground. And this- 


diſtinguiſhes the Leaſes of theſe kinds 
of Poſſeſſions from the Leaſes of Houſes, 
and other Buildings, which produce no 
manner of Fruit; and which are let on- 
ly for the conveniency of dwelling in 
em, or for ſome other uſe a. 
© Frug ro reditu appellari, non ſolum quod 
4 leguminibus, verùm & quod 5 vi- 


no, ſylvis cæduis . capitur. J. 77. F. de verb. 
ſign. fundum fruendum, vel habitationem, J. 25. 


1 80 II. 

We may likewiſe let to Farm, the, ½% 
Grounds which produce 8 kinds of ;her thing. 
Revenues, as a Ou to dig Stone out may be 
of, Places out of which 805 dig Gra- Farmmed ous 
vel, Potters-Clay, Coal, Lime, and o- 
ther Matters; and, in general, 1 
thing which is the product of a Ground, 
or which may be digged out of it, may 
be farmed out b. fi 

v Quidquid in fundo naſcitur, quidquid inde per- 
cipi * „ipſius fructus eſt. qu F. de g. 
quod ex cretifodinis, lapidicinis capitur. I. 77. F. 


de verb. ſign. Arundinem cxduam, & ſylvam in 
fructum eſſe. J. 40. F. 4. F. de contr. empt. 


III. 7 

We may likewiſe farm out a Right , 77 

of Hunting, and Fiſhing, as alſo other ſame. 
Revenues which do not proceed from 
the Things themſelves, and yet are the 
product of the Grounds. Thus we 
farm out a Right to gather a Toll, the 
Paſſage of a Bridge, or of a Ferry-Boat, 

and other Duties of the like kind e. 

| | © Aucupi- 


ILSS) 


Of Lerring and Hiring. Tit. Sect. 4. 103 
| & yen Farmer to remain in poſſeſſion, and the 
Farmer continues to manage the Farm 


the Leaſe is renewed by this tacit con- 
ſents. 


© Aucupiorum quoque, & venationum reditum 


© Caſſius ait, libro octavo juris civilis, ad fructuari- 


um pertinere, ergo & piſcationum. l. 9. H. 5. F. de 
uſafr. Vectigalium. J. 4 * C. de vecitg. 4 comm. f 


4 Dif- The Leaſe of a Farm differs from the 
rence be- Leaſe of a Houſe, or other Building, 


eweenLeaſes in that the Tenant of a Houſe knows 


22. certainly what it is he is to enjoy, and 


what benefit he will reap from the 


Houſe, whether it be to dwell in it, or 
to 
he hires it; whereas the Farmer is igno- 
rant what the Fruits of the Ground, 
and the other Revenues which he takes 
to Farm, will juſtly amount to, becauſe 
of the uncertainty of their being of 
greater or leſſer Quantity, and Value, 
and of the danger of a Barrenneſs, and 
other Accidents, which may diminiſh, 
or quite deſtroy the Revenue d. 
4 This is @ conſequence of the nature of theſe two 
kinds of Revenues, | | | 


V. 
5. The ef- This uncertainty of the Events which 
fe of the may diminiſh the Revenues which are 
_ «nceriamly farmed out, or quite deſtroy them, as 
of Events. \;kewiſe of thoſe which may augment 
| them, makes the Parties in their Con- 
tracts about Farms, to treat with the 
view of this Hope, and of this Dan- 
ger: And it is 2 this reaſon that they 
may covenant, that the Farmer ſhall not 
pretend any diminution of his Rent be- 
cauſe of Barrenneſs, Hail, or other Ac- 


© Si quis fundum locaverit, ut etiam fi quid vi 
majore accidiſſet, hoc ei præſtaretur, pacto ſtan- 
dum eſſe. J. 9. §. 2. F. loc. l. 8. C. cod. See the 
following Section. | 

£4 ö 
6. A- The Covenant which obliges the 
dent:of two Farmer to pay his Rent, notwithſtand- 
und, Xing Accidents, does not extend to that 
thoſe which Which may happen by the Hand of 
are the ad Man, ſuch as an open Force, a W ar, 
ef Man. a Fire, and other Accidents of the like 
kind, which no Man could foreſee f. 
But it is to be underſtood only of what 
falls out naturally, thro' the injury of 
the Weather, and which it is reaſona- 
ble to expect; ſuch as a Froſt, an In- 
undation, and other caſes of the like 
nature. 
De quo cogitatum non docetur. I. 9. in . 


de rranſ. See the twenty firſt Article of the 
cond Section of Coycnants. | my 


r 
7. Renew- If the term of the Leaſe of a Farm 


* lle being expired, the Leſſor ſuffers the 


ut it to ſome other uſe for which 


8 Qui impleto tempore conduRtionis remanſit in 
conductionem— reconduxiſſe videbitur. J. 13. f. 
11. F. loc. . 


III. 

The tacit Renewal of the Leaſe con- 8. Divers 
tinues it either only for the year which ech of 4 
is begun anew, or eyen for two years, ped ye 
or for the ſame ſpace of time as the firſt h r.aſe. 
Leaſe, or for a ſhorter time, accordin 
to the intention of the Contracters, 04 
the circumſtances. Thus when the 
Leaſe is of ſuch a nature, that there is 
an inequality of the Produce, between 
one year and another, as if in a Leaſe 
of Arable Lands for ſeveral years, there 
were a greater number, or {ome of the 
beſt Fields to be ploughed up one year 
more than the other; rhe tacit Renewal 
of the Leaſe could not be for leſs than 
two years. Thus in Leaſes of Houſes, 
the Landlord and the Tenant may, when 
they pleaſe, interrupt the Leaſe that is 
thus tacitly renewed, they giving one 
another a certam time to provide them- 
ſelves in, according as it is regulated by 
Cuſtom, or by the Judge. But if it is 
a Place, the uſe of which demands in 
its own nature a longer prorogation of 
time, then the rene wing of the Leaſe 
will take place for the time of that 
uſe. Thus, the tacit renewing of the 
Leaſe of a Barn reaches to the time of 
Harveſt, and that of a W ine-preſs, to 
the ſeaſon of the Vintage®. 


Þ Quod autem diximus taciturnitate utriuſque 
partis colonum reconduxiſſe videri, ita accipiendum 
eſt, ut in ipſo anno, quo tacuerunt, videantur ean- 
dem locationem renoyaſſe; non etiam in ſequenti- 
bus annis: etſi luſtrum forte ab initio fuerat con- 
ductioni præſtitutum. Sed & fi ſecundo quoque 
anno, poſt finitum luſtrum, nihil fuerit contrarium 
actum, eamdem videri locationem illo anno perman- 
ſiſſe. Hoc enim ipſo, quo tacuerant, conſenſiſſe 
videntur. Et hoc deinceps in uno quoque anno 
obſervandum eſt. J. 13. F. 11. F. loc. Qui ad cer- 
tum tempus conducit, finito quoque tempore, co- 
lonus eſt. Intelligitur enim dominus, cùm patitur 
colonum in fundo eſſe, ex integro locare: & hu- 
juſmodi contractus neque yerba, neque ſeripturam 
utique deſiderant, ſed nudo conſenſu convaleſcunt. 
J. 14. F. loc. Tacito conſenſu eandem locationem 
A renopyare videtur. J. 16. C. ed. In urbanis au- 
tem prædiis alio jure utimur, ut prout quiſque ha- 
bitaverit, ita & norm d. I. 13. H. me. 


IX. 


The tacit Renewal of the Leaſe, re- 9. De tali. 
news likewiſe all its Conditions. For Renewal of 
it is only a continuance of the eee 
Leaſe, with all its conſequences. But ſansc und 
if in the firſt Leaſe there were . tions. 
er 
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newal of the Leaſe, 


the Leaſe in which they engaged them- 


; Pignora videntur durare obligata, fed hoc ita : 


verum eſt, fi non alius pro eo in priore conducti- 
one res obligaverat, hujus enim novus conſenſus 


erit neceſſarius. JI. 13. . 11. F. loc. Tacito con- 


ſenſu eandem locationem una cum vinculo pignoris 
renovare videtur. J. 19. C. eod. Non” | 
me have not ſet down in this Article, that the Re- 
newal of the Leaſe renews the Mortgage. . For that 
which is ſaid in the Laws quoted on this Article, that 
the Pledge remains, of is renewed by the Renewal of the 
Leaſe, ought to be underſtood: only, according to our Cuſ- 
zom, of what is tacitly mortgaged to the Proprietor for 
the Rent of his Farm, and without Covenant, as the 
Fruits of the Ground. But the Mortgage which the 
Proprietor had expreſt 7 his Leaſe on the Goods the 
Farmer, is extinguiſhed with the Leaſe, and the Re- 
newal of the Leaſe does not renew this Mortgage, unleſs 
it were done in the preſence of Public Notaries. And 
then this ſecond Mortgage would have its effect only 
the time of its date. And it is the ſame thing 
with reſpect to the Mortgage which the Farmer has on 
the Eſtate of the Proprietor. See the third Article of 


the firſt Section, and the third Article of the ſe- 


venth Section of Mortgages. 


” 
1 K * nk 


3s MCT! WV cnt 
Of the Engagements which: the 
Farmer is under to the Proprietor. 
The CONTENTS. * 
1. The Farmer onght to uſe the Lands, as 


any careful Man would do; if 
they were his own. 


2. The Fruits are mortgaged for tbe 
e ee c ui i. 
3. The Farmer who ſhares the Fruits 
with the Owner, bears the loſs of 
4. The effect of Accidents in a" Leaſe 
which is only for one her. 
F. 4 ſmall Loſs occaſioned by the nature 
of the Land, or Fruits, or ſome 
e he CARTE. coor 1: h 
6. A confiderable Loſs by the ſame cau- 
ei, or other accidents. 
7. Compenſation of good and bad. years... 


8. The loſs of the Seed and Tillage falls 
| on the Farmer. n 

9. The Farmer cannot quit his Farm. 
1. 0 Fe- TITHE Farmer ought to uſe the 
mer my Lands he has in Farm, as any pru- 
wo a; dent, diſcreet Man would do, if they 


an careful Were his own, and to keep them, pre- 


bet, ut opera 


| hazarding 
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their Engagement ends with the Leaſe, er, he 
and. 1s 1 renewed by the tacit Re- Sas is agreed on by the Leaſe, or regu- do, 
unles they have 
reiterated their conſent; becaule their 
. was limited to the time of 


ſerve and cultivate them, in the manner Man ya 
lated by Cuſtom. And he cannot, to „, 15 
increaſe his Profits out of the Lands, 
make any Innovation which may be of 
prejudice to. the Proprietor. Thus, if 
in a Farm there are Arable Lands, he 
cannot ſow them when they ought to 
lie fallow, nor ſow Wheat, when he 
ought only to ſow Barley or Oats, if 
theſe changes would make the Lands to 
be in a worſe condition at the end of 
the Leaſe, than they ought to be when 
they are reſtored to the Proprietor. And 
the Farmer ought likewiſe to cultivate 
the Grounds in their proper ſeaſons, and 
according to Cuſtom *. 7" I 
Conductor omnia ſecundim legem conductio- 
nis facere debet, & ante omnia colonus curare de- 
ruſtica ſuo quoque tempore faciat, ne 
intempeſtiva cultura deteriorem fundum faceret. 
5. 4% — 003 TO1355%) 407 
UIn England, Tenants of Lands for term of Lift, or 
for Tears, if they commit any Waſte, are liable to an 
Action of Waſte; by which they loſe the Thing which t. 
have waſted, and muſt pay treble Damages. Vi 
Stat. 6. Ed. 1, cap. 5. 1 N 


The Fruits and Profits of the Ground 2. Ne 
that is farmed out, are mortgaged for Fruits ar 
the Rent of the Farm, whether the _ 
Farmer continues in the poſſeſſion, of” 
the Farm himſelf, or ſubſtitutes another 
in his place, or lets it out to Under- 
Tenants. 261 1 | 

d Si colonus locaverit fundumem—fructus in cau- 
A pignoris manent, quemadmodum eſſent, fi pri- 
mus colonus eos percepiſſet. I. 24. F. 1. . loc. I. 73. 
eod. See the twelfth Article of the fifth Section of 
Mortgages. | | FOE | | 
. 3, Wo 


He who holds a Farm on condition to 3. The 
give to the Proprietor a certain Portion F277 
of the Fruits, and to keep the Remain- oy = 
der for himſelf for his manuring and ih be 
Owing the Grounds, can claim nothing owner, 
from the Proprietor either for the Tillage, rag, 
or the Seed, whateyer loſs may happen 2 . 
by an accident, even altho' he ſhould 
have no Crop at all. For their Leaſe 
makes between them a kind of Partner- 
ſhip, in which the Proprietor gives the 
Land, and the Farmer or [Tenant the 
Seed, and the Tillage 3. each of them 
the Portion of the Fruits 
his Partnerſhip ' entitles them 


which 
to ©, 1 | 
© Vis major quam Græci Od gi, id eſt, vim 
divinam appellant, non debet conductor i damnoſa 
eſſe . apparet autem de eo nos colono dicere 
qui ad pecuniam numeratam conduxit. Alioquin 
partiarius colonus, quaſi focietatis jure, & damnum, 
& lucrum cum domino fundi partitur. J. 25. H. 6. 
F. loc.” As to the Farmer who pays a certain Rent, 
{ee the following Article. 
1 88 IV. If 


Of LztTING aud Hino. Tit. 4. Sect. 3. 103 


IV. | 


„ The ,. If a Farmer who has 4 Leaſe only for 
t of Ae one year, and is obliged to pay his Rent 
cidents e in Money, reaps pg becauſe of 
ya 2 far fone Accident, ſuch as a Froſt, a Storm 
one year, Of Hail, an Inundation, and other caſes 

of the like nature; or even becauſe of 

ſome Act of Man, as if in a time of War 
the whole Crop is deſtroyed, or taken 
away by Force ; he ſhall be diſcharged 
from paying his Rent, or ſhall recover 
it if he has already paid it l. For it is 

but reaſonable, that in the caſe of a 

Leaſe, where the Leſſor ſecures to him- 

ſelf a Rent, the Leſſee ſhould be ſecure 

of enjoying ſomething: and beſides, the 

Leaſe is of the Fruits which the Farmer 

ſhall reap, and which it is preſuppoſed 

that he will reap. But if it was agreed, 
that the Accidents ſhould fall upon the 

Farmer; he will then be obliged to pay 
his Rent, notwithſtanding theſe Loſſes. 


4 Servius omnem vim, cui reſiſti non poteſt, do- 


minum colono præſtare debere, ait: ut puta flumi- 


num, graculorum, ſturnorum, & ſi quid ſimile ac- 
ciderit: aut fi incurſus hoſtium fiat. J. 15. §. 2. F. 
loc. Si labes facta fit, omnemque fructum tulerit, 
damnum coloni non eſſe: ne ſupra damnum ſeminis 
amiſſi, mercedes agri præſtare cogatur. Sed & ſi 
uredo fructum oleæ, corruperit, aut ſolis fervore 
non aſſueto id acciderit, damnum domini futurum. 
4. F. 2. See the Text cited on the preceding Arti- 
cle. And the fifth and ſixth Articles of the fourth 
Section, and the ſeventh Article of this Section. 


V. 


3 ſome ordinary Event; there * 

or Fruits, ſome loſs that is not very conſiderable; 

2 * as if the Fruits are not of a _ quality, 

ther cauſe. or not in quantity enough; if Tares 

ering up with the Corn diminiſh the 

rop; if Paſſengers have done any {light 

damage to the Fruits; in theſe caſes, 

and others of the like nature, the Farm- 

er cannot pretend any diminution of his 

Rent for theſe kinds of ſmall Loſſes, al- 

tho” his Leaſe were only for one Year: 

For ſince he was to have the whole 

Profit, how great ſoever it ſhould be; 

it is but juſt that he ſhould bear theſe 
inconſiderable Loſſes * 


Si quz vitia ipſa re oriantur, hæc damno 


coloni eſſe. Veluti ſi vinum coacuerit, ſi raucis aut 


herbis ſegetes corruptæ ſint. /. 15. f. 2. F. loc. Cùm 
quidam de fructuum exiguitate quæreretur, non eſſe 
rationem ejus habendam, reſcripto divi Antonini 
continetur. Item alio reſcripto ita eontinetur: no- 
vam rem deſideras, ut propter vetuſtatem vinearum, 
remiſſio tibi detur. d. J. 15. §. 5. Si nihil extra 
conſuetudinem acciderit, damnum coloni eſſe. d. 
J. 15. §. 2. v. I. 78. in F. F. de contr. empt. Idem- 
que dicendum ſi exercitus præteriens, per laſciviam 
: VOL. I. 


aliquid abſtulit. 4.F. 2. modicam Jamaum— ferre 
debet colonus, cui immodicum lucrum non aufer- 


tur. J. 25. F. 6. F. loc. See the following Ar- 


ticles. 


VI. 


If the damage which has happened tos. Ac 


the Farmer who has a Leaſe only for one 4e 
year, proves to be conſiderable; whe- g zac 
ther it has been occaſioned by tber acci- 
Events mentioned in the foregoing Ar- dens. 
ticle, or bya Storm of Hail, a Froſt, or 
other Accident; altho' the loſs be not 
of all the Fruits of the Farm, yet the 
Farmer ought to have an abatement of 
ſome part of his Rent; ſuch as the Judge 
in his Prudence ſhall think fit to de- 
creo”. - 

vis major non debet conductori damnoſi 


eſſe, ſi plus quam tolerabile eſt, læſi fuerint fructus. 
I. 25. §. 6. F. loc. | 


Omnem vim cui reſiſti non poteſt, dominum 
colono prxftare debere, J. 15. F. 2. ff loc. Sce the 
following Article. . ; 


VII. 


If the Leaſe being for two or more 7. Compen- 
years, there happens in ſome of them /#- of 
Accidents which occaſion Loſſes, whe- . and | 
ther it be of, the whole Fruits, or a J 
2 part of them; and that theſe Loſ- 
es are not compenſated by the Profits 
of the other years, the Farmer may de- 
mand an abatement of his Rent, ac- 
cording as the quality of the Loſs, and 
the other circumſtances may render his 
Demand juſt. But if there was any Co- 
venant in the Leaſe, or any Cuſtom of 
the Place, which did regulate the caſe 
of Loſſes of this kind, it would be ne- 
ceſſary to keep to thats. 


5 Licet certis annuis quantitatibus fundum con- 
duxeris, ſi tamen expreſſum non eſt in locatione 
(ut mos regionis poſtulabat) ut ſi qua lue tempeſ- 
tatis, vel alio cæli vitio damna accidiſſent, ad onus 
tuum pertinerent: & quæ evenerunt ſterilitates, u- 
bertate aliorum annorum repenſatæ non probabun- 
tur, rationem tut juxta bonam fidem haberi, rectè 


poſtulabis: Eamque formam qui ex appellatione 


cognoſcet, ſequetur. J. 8. C. de loc. v. 1. 18. eod. 
Si tino anno remiſſionem quis colono dederit ob 
ſterilitatem, deinde ſequentibus annis contigit uber- 
tas, nihil obeſſe domino remiſſionem, ſed integram 
penſionem etiam ejus anni quo remiſit, exigendam. 


J. 15. §. 4. . loc. Circa locationes atque conductioncs, 


maxime fides contractus ſer vanda eſt, ſi nih'l ſpe- 
cialiter exprimetur contra conſuetudinetn regionis. 


J. 19. C. ed. See the preceding Articles. 


F the loſs happened the firſt year of the Leaſe, and 
that it proved to be of the whole Crop, would it be nec: 
ſary that, in expectation of the end of the Lenſe, to juage 
whether there would be ground for an abntement or not, the 
Farmer ſhould be compelled to pay the firſt year's Rent, 
the conſequences of which might perhaps diminiſh the 
Crops of the following years; as if @ Shower of Kil 
had not only deſtroyed the Fruits of a Vineyard, or other 
Plantation, but likewiſe damaged or broken the Vines or 
Trees? And would it not be juſt, to defer the regulat- 


ing of the Abatement till the end of the Teaſe, if there 


ſhould then appear to be ground for it; ang to leave it 
* + 
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ſome delay for the payment of the firſt year's Rent, or 4 
part of it, according to the circum ances of t quatity 
of the Loſs, and the condition of the Proprietor, if he is 
able to tary, as alſo the condition of the Farmer, if he 

is not able to pay? VVV 

Ne VIII. 
8. TheZofs In all the Accidents which cauſe any 
of the Seed loſs to the Farmer, for which he may 
2 in +, Claim an Abatement, either of the whole 
Farmer, Rent, or a part of it, he cannot demand 
any Damages, . neither for the Profits 
which he might have reaped, nor even 
for the Seed, or Tillage h. For he was 
obliged to be at theſe Charges, that he 


might have a right to the Fryits. 


VUbicumque tamen remiſſionis ratio habetur ex 
cauſis ſupra relatis, non id quod ſua intereſt con- 
ductor conſequitur, ſed mercedis exonerationem, 

pro rata. Suprà denique, damnum ſeminis ad co- 

onum pertinere declaratur. /.15. f. 7. F. loc. d. l. 
F. 2. See the third Article of this Section, 


| IX. 
9. Th The Farmer cannot quit his Farm, 
Farmer nor ceaſe to manure it; and if he fails 
cannot Pf either to till the Ground, or to perform 
his Farm. ern | 
any other 4 — as if he was ob- 
liged to any Repairs; the Proprietor 
may ng his Action _ him, both 
to compel him to perform his Engage- 
ments, and to make good the Damages 
which he has ſuffered by the interrup- 
tion of the Leaſe i. : 
+ Si domus vel fundus in quinquennium penſioni- 
bus locatus fit, poteſt dominus, ſi deſeruerit habita- 
tionem vel fundi culturam colonus vel inquilinus, 
cum eo ſtatim agere, Sed & de his quz przſenti 
die præſtare debuerunt, velut opus aliquod efficerent, 


propagationes facerent, agere ſimiliter poteſt. J. 24. 
§. 2. & 3. F. loc. 799 | 


SE CI. VI. 


Of the Engagements which the Pro- 
prietor is under to the Farmer. 


The CONTENTS. 


1. What the Proprietor is bound to fur- 
| nſh to the Farmer. A 
2. Moveables and Tools given to the 
Farmer. | | 

3. Repairs made by the Farmer. 

4. The Expences which the Farmer has 
_ at, the Leaſe being interrupt- 
ed. 

7. {Improvements made by the Farmer. 

6. If the Farmer is moleſted by the Pro- 


Prietor. 
7. Of the Trouble which the Proprietor 
could not prevent. 


2 


7 2 9d" ty, 
& 1 y 0 1 . # I 7 y . * Fa * 


to the prudence of the Fudge to grant in the mean while 


3 A of FR W.* 
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7 Efides the Engagements which the r. what. 
D perſon is under who lets any thing pie. 
ire, which are explained in the , f 
third Section, he who lets out a Coun- „ 
try Farm, ought to furniſh that which E 
the Leaſe obliges him to, for manuring 

the Grounds, and gathering in © the 
Fruits, ſuch as Barns, Tubs and Preſſes 
for making Wine, and other things, ac- 
cording as it is agreed between the Par- 

ties, or regulated by Cuſtom. 

Illud nobis videndum eſt, fi quis fundum loca- 
verit, quæ · ſoleat, inſtrumenti nomine, conductori 
præſtare: quæque ſi non præſtet, ex locato tenetur, 

&c. J. 19. f. 2. F loc. Si quid in lege conductio- 

nis convenit, ſi hoc non præſtatur; ex conducto 

agetur. J. 15. F. 1. eod. Otiliter ex conducto agit 

is, cui ſecundum conventionem non præſtantür, 
quæ convenerant. J. 25. f. 4. verſic. item cod. 


II. | 

If the Proprietor furniſhes the Farmer 2. Not ea- 
with any Moveables and Inſtruments for % 4d 
cultivating the Farm, the Farmer is ob- e 
liged to take care of them purſuant to per. 
the Rules explained in the third and 
following Articles of the ſecond Section. 
But if theſe things are eſtimated in the 
Leaſe at a certain Price, it will be a 
Sale, and they will be the Farmer's 
own b. 4 . 


> Cùẽm fundus locetur, & æſtimatum inſtrumen- 
tum colonus accipiat, Proculus ait, id agi, ut in- 
ſtrumentum emptum habeat colonus: ſicuti fieret, 
cum quid æſtimatum in dotem daretur. J. 3. F. loc. 


III. 7} 

If the Farmer has made any Repairs, z. Repairs 
or been at other neceſſary charges, made by. 
which he was not bound to by his % Fume. 
Leaſe, nor by the Cuſtom of the place; 
the Proprietor will be obliged to reim- 
burſe him of what he has laid out, or 
to diſcount it on the Rent e. kt 

© In conducto fundo, fi conductor ſua opera ali- 
quid neceſſario, vel utiliter auxerit, vel ædificaverit, 
vel inſtituerit, cum id non conveniſſet: ad recipi- 
enda ea quæ impendit, ex conducto cùm domino 
fundi, experiri poteſt. J. 5. F. 1. lo. 

IV. A 


* 
* 


If a Farmer whoſe Leaſe might be in- 4. The Ex- 
terrupted by ſome Event which he ers 
ought to have foreſeen, has nevertheleſs Th we 
been at ſome charges, in hopes that he 5% at, 
ſhould enjoy the Farm for a certain -e Leaſe 
time, as if he has laid up any great being inter- 
ſtore of Proviſions, bought Cattel, or d. 


been at other Expences of this kind; 


he cannot pretend to recover any of 
them, if his Leaſe is interrupted by the 
Event which he had reaſon to expekt. 

„113 wt \'P As 


Of Timer und Hines. Tit.. Sed. ). toy 


As if it was à Leaſe granted by one 
who had only the Uſe and Profits of 
the Eſtate, which came to ceaſe by the 
death of the Uſufructuary, who had let 
out only what Right he himſelf had: 
or a Leaſe that was to be diſſolved by 
the event of ſome Condition. For the 


Farmer BN. that theſe Expences 
might become altogether uſeleſs, he was 


willing to run the hazard of the Loſſes 
ry " ſtall be obliged only to abate of the ter. 


which he might ſuffer thereby d. 
_ © $i fructuarius locaverit fundum in quinquen- 
nium, & decefſerit=w— idem (Marcellus) quzrit: fi 
ſumptus (conductor) fecit in fundum, quaſi quin- 


dum: quia hoc evchire poſſe, proſpicere debuit, J. 9. 
SY Of | | 
iar TH 2 l 7 


5.Improve- * Tf a Farmer has made Improvements 


V. 


mentsmade hich he was not bound to make, as if 


armer. 


e he has planted a quarts or an Or- 
mproyements of 


chard, or made other 
this kind, which have increaſed the Re- 
venue of the Farm; he will recover the 
Expenee he has been at on this account, 
urſuant to the Rule explained in the 
eventeenth Article of the tenth Section 
of the Contract of Sale c. 


C ta condo fundo : fi conductor ſua a all. 
id neceſſario, vel utiliter auxerit, yel-xdificaverit, 


vel inſtituerit, cùm id non conveniflet: ad recipi- 
enda ea quæ impedit; ex conducto cum domino 


fundi experiri poteſt. J. 55. $. 1. F. lc. Colonus, 


cum lege locationis non eſſet comprehenſum ut vi- 
neas poneret, nihilominus in fundum vineas inſtitu- 
it, & propter earum fructum, denis amplius aureis 
annuis ager locari t. Quæſitum eſt ſi domi- 
nus iſtum colonum fundi ejectum, penſionum de- 
bitarum nomine, conveniat, an ſumptus utiliter 
factos in vineis inſtituendis reputare poſſit, oppoſi- 
ta doli mali exceptione? Reſpondit, vel expenſas 
conſecuturum, vel nihil amplius præſtaturum. J. 61. 
loc. Impenſas quas ad meliorandam rem vos ero- 
ou conſtiterit, habita fructuum ratione reſtitui vo- 
is jubebit. J. 16. C. de evict. 


VI. 


6. if th IF the Farmer is moleſted either by 


Famer © the Proprietor himſelf, or by perfons 


— whom the Proprietor might hinder from 


or. 


giving him any diſturbance, he ſhall be 


able to make good the Damages which 


the Farmer ſuſtains, and all the Profit 
which he might have made of his Farm 
during the time which his Leaſe had yet 
to run; unleſs the trouble that was giv- 
en him was only of a few days, and 
that matters being ſtill entire, he were 
re-eſtabliſhed in the peaceable Poſſeſſion 
of his Farm. | | 


f Colonus, fi ei frui non liceat, totius quinquen- 
nii nomine ſtatim rectè aget. I. 24. $.4. F. loc. Et 
quantùm per 1 annos compendii facturus erat, 
conſequetur. d. I. Quod fi paucis diebus prohibuit, 

deinde pœnitentiam agit, omniaque colono in inte- 
gro ſunt, nihil ex obligatione paucorum dierum 
mora minuet. d. l. 24. $. 4. 1 
Vo L. I. 


Si colonus tuus fundo frui à te, aut ab eo prohi- 
betur, quem tu prohibere, ne id faciat poſſis : tan- 
tum ei præſtabis, quanti ejus interfuit frui: in quo 
etiam lucrum ejus continebitur, J. 3 3. in F. F. K. | 


rene VII. | 
| If the diſturbance given to the Farm- . 4 the 
er is an open Violence, or a fat which 2 
hic 


the Proprietor is not able to hinder, and 2e, 
for which he is not accountable; he _ wad 


Rent in proportion to the Farmer's loſs 
by this diſturbance 3 or to give back ſo 
much of it as he had already received. 
But he will not be bound to make up 
the profit which the Farmer might 
have made, if he had enjoyed his Farm 
peaceably 2. | | 

Sin vero ab eo interpellabitur, quem tu prohi- 
bere, propter vim majorem, aut potentiam ejus non 
poteris: nihil amplius ei quam mercedem remit- 
tere, aut reddere debebis. 1, 33. in f. ff. loc. 


i 15 1 | * 2 1 1 24 


SECT. VII. 


Of the Nature of Undertakings of 
Work by the great, and of other 
. ways of Letting out Man's Labour, 
The CONTENTS. 
1: Definition. e 
2. Difference of Undertakers; according 


as they furniſh any of the Mate- 


; \ 


Fials, or not. | | 

3. Of him who furniſhes the Materials, 

| and undertakes the Work. © | 

4. Of - Architect who furniſhes every 
thing. 

5. Conditions of Undertakings. : 

6. What things are to be regulated by the 
judgment of ſkilful men. | 


1 


N Undertakings of Work by the i. Dein. 


great; and the other ways of Letting “ 


out the Labour of Workmen, the Leſ- 


for is he who gives out the Work, or 
Buſineſs to be done; and the Leſſee, or 
Undertaker, is he who undertakes the 
Buſineſs, or Work *. 


| a i ædem faciendam locaverat. J. 30, 5. 3. F. 
loc. the ſecond Article of the firſt Section. 


II. 
The Undertaker is ſometimes only 2. Difs- 


charged with the bare Work, as an En-, 


graver to whom a Seal is given to be 


engraven; or with a bare Labour, as a . 
Carrier; or ſometimes he is bound 70 % 27 of 
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the Materi- yay the Materials for th e Work, n 
als, or nut. ther with His own Labour, as an Are 


teck y ho furniſhes the Materials for the; t 
L 


Bollding, together wick his Direction 
and Overſight of the Work b. 


b Si 1 * vel inſculpenda data kr. 
be. Si navicularius onus Minturnas 


5 faciendam locgwerat, 1. lege dixerat, quoad in ww 
1 lapidis £ Jews crit, ꝓro l be &. manu pretio d . 

Aus, red 1 in & kin . pum. bit. 
1385 95 Je . : f 


»+- any 7's 
Tx 


8 hiingt of "ics 
3. Of him "if the WI FER all ihe Mar 
who f Fus terial, and his Work. ſuch as has 
_ _ G 2 „for a certain Price; as fs 
e hi 15 nith undertakes to make a 1250 
rakes the of Silver Plate, of ſuch a Faſhion, 292 
Work. for ſuch a Price, and furniſhes the Sil- 
"I it wille be a Sale, and not a Let- 
to Hire.” But if the Silver i 18 given 
o the Gon, and he is only to. fur- 
nich the Workma anſhip „it will be a Let- 
ting. ta. Hire, or an Undertaking by the 


great ©. 


Si cum aufikct . 0 & is is ex auro ſuo 


annulos mihi facgret, cexti ponderis certæque for- 
| mie K, e e Patia, trecenta: utrum 


ends e Who ſit,\ 1 & conductio, ſed 2 
pr 2 Cd . & magis emptionem 


all f ego aurum dedero, 
— pro — ee qubium non eſt quin 
bree & ane ft J. 2. H. 1. F. loc. H. 4. inſt. 


wor” is to be remarked rouching "the . in 


this Article, and others Ll the like nature, that all Bar- 
gains of this kind, implying the condition that the Wark 
hall be well done, it may be ſaid, that at the time f 
the Contract, it is as it were a Letting to Hire, and an 
Undertaking 2 the great; and that in the Execution of 
the Contract it is as it were a Sale. And this is it that 
ha given ordaſhn to the doubt mentioned in the texts" 


— on this Article; whether it were a Sale, or a Let- 
| "As #0. LE. 8 Ker the following / ATURE. if 0 | 
IV PAY 5 


4. of the If an 1 Who undertakes a 
Architect Building, engages to furniſh the Mate- 
y e "very Tials, it will be a Letting to Hire, and 
* "7 not a Sale, altho' it ſeems as if he ſold 

the Materials. For beſides that his prin- 

cipal Sen is, to give his Direction 
and Overſight for the Building d; he 
does not ſell the Ground, to which the 
Building is only an Accellory. 


'4 Cum-infulam ædificandam loco, ut ſua i impen- 
ſa conductor omnia faciat : proprietatem quidem 
corum ad me transfert, & tamen locatio eſt, Lo- 
cat enim artifex operam ſuam, id eſt, faciendi ne- 
ceſſitatem. J. 22. 75 F. loc. 

See the ſecond Article of the firſt Section, 2 
the ninth Article of the following Section. 


5. . In undertakings 5 Work - the. 


00s = Un- | Rete an and other Covenants which re- 
9 bolt che Labour of Den the Parties 


ET dang . L. 131 f. 1. Qui dem 


te hat ſhall be furniſhed hy 
te by 0. gives out the Work to be done, 
e | Anbey of the Work,, che time 
hich it mall be finiſhed, ;/and, 

5 ee of this kind; and what-, 
exer Mall be regulated vy: dhe Contract, 
ought to be performed... 
2 3 in lege conductions convenit, fi hoc 
tur, ex conducto apetur; l. 15. f. 1. F. 

be. See the ſeventh r E arp Soction 


of Covenants. 13 t gien of 0 HOW 


+ JE all 405 to be dane, . What 
by the RY is not plainly enou 5. E yo 
regulated by the Contract,” as if the % 15. 
8 f of the Materials 122 he is to Judgment 

or the quality of the Work is "4 
not expreſs d, or the time not fixed; men 
all thele . and others of the like 
kind, 9 800 be. regulated either accord. 
ing to Cuſtom, if baſes is; 2:40 concern-, 
ing this matter, or by che W of 
{kilful perſons f. ne NS 


Ses the  ſaxteenth' Article 6 dathad: A 
Covenants, ad wh een 
eim. 33G 01 £17! 


85 aa? io I'M: 1313 . 


SECT: va. 


63% | 


The CONTENTS. 


1. Undertakers anfeverable for their 2 0 
£4 ee 
2. Defects of the Materials. which the 0 
Workman is to furniſh. ; 
3. FW hat care Workmen and Undertakers 
are bound to take. | 
4. Of the Defett of the Thing. 
7. The care of Carriers and Watermen. 
6. Work to be done to the Owner's Con- 
tent, or the arbitration of another 
perſon. 
7. Work made according 70 the Maſter s 
direction. | 
8. If the Work periſbes before it is ap- 
proved of. 
9. If the Edifice periſhes while it is a 


uildling. 


10. If the. M en is to furniſh every 


thing, and the whole periſhes. 
11. Acceſſories to the E "ga LEAN of the 
Undertaker. 


| 2 


Eſides the Engagements which are 1. Unde 
common to all perſons who hire a e r. 


hing, and which haye been explained/*" paced 


in 


Of dierrixnG: and Hiking. | J 


-alii alterius dederit, ex locato actione tenebitur. E- 


ther I- in the ſecond and fifth Sections, thoſe 
rave, Who undertake an Buſineß, or Work, 
ought 3 be anſwerable for all 

the defects occaſioned by their Igno- 
rance; for they ought to know how to 

do that which they undertake, and it is 
their fault if they are ignorant of what 
© ** cher nee 


- * 


5 * | . 1211 J 1 os | FF | #4 - 0 * ie 5 : 4 * * | 
5 8 * 4 & 2 3 ' " wh, 5 * 3 * 3 | 
I Imperitia culpæ adnumeratur. I, 132. ﬀ- de reg. 
D447 1 : 6 * 3 x" * 2 # . 4 ” * A+ — 


libro, octavo Digeſtorum, ſcripſit. Si quis vitulos 
paſcendos, vel ſarciendum quid poliendumve con- 

duxit, culpam eum præſtare debere. Et quod im- 

peritia peccavit, culpam eſſe; quippe ut artifex, in- 

quit, conduxit. J. 9. F. J. . be. I. 13, cod. l. 25. 
7. end. Poterit ex locato cum eo agi, qui vitio- 
ſum opus fecerit. J. 51. f. 1. F. loc. Sec che ſixth 
Article of this, Section. 


ohh, e $45 955 

n .coid 05 b2 
2. Defetts If the Undertaker is obliged to fur- 
of te niſh any Materials for the Work, as an 
"4 tb Archite& who has undertaken to fur- 
Wirkman is Dh the Materials for a Building, he 
10 furniſh. ought to give them good and well con- 
ditioned; and likewiſe to anſwer for the 
defects which he is ignorant of; for he 
is bound to give that good in its kind 
Which he ought to give; as he who 
lets a thing to Hire, is obliged to give 
it ſuch as it ought to be for the Uſe for 

which it is deſigned b. SIT 
» Si quis dolia vitioſa ignarus locaverit, deinde 
vinum effluxerit, tenebitur in id quod intereſt, nec 
ignorantia ejus erit excuſata. J. 19. F. 1. F. loc. 


Quod imperitia peccavit, culpam eſſe. Quippe ut 


artifex conduxit. J. 9. F. 5. F. locati 
See the ſeventh Article of the eleventh Section 
of the Contract of Sale. 


III. 


3. What The Workman, or Artificer, who 


care Work-takes a thing into his cuſtody to work 
Tue. on it, and he who undertakes barely to 
en ire Keep a 8 15 — 
bound to Who undertakes to keep Cattel, ought 
tate. to preſerve that which is intruſted to 
them, with all the care that is poſſible 
to be taken by perſons that are the moſt 
watchful ak diligent. And if, for 
want of ſuch a care, the thing periſhes, 
altho* even by an accident, they will 
be made accountable for it; as if the 
Thing is ſtole, or burnt, or damaged, 
for want of having been laid up in a ſe- 
cure place, or for not being carefully 
lookt aſter. And it would be the ſame 
thing if a Workman, having in his cuſ- 
tody things belonging to ſeveral per- 
ſons, had given to one that which be- 
longed to another, altho' by miſtake c. 


N 


© Si fullo veſtimenta polienda acceperit : eaque 
mures roſerint, ex locato tenebitur quia debuit ab 
hac re cavere. Et ſi pallium fullo permutaverit, & 


J. nn ern | 8128 £53 
Cielſus etiam imperitiam 50 adnumerandam, 


for a certain price, as he 


it. . Sect. 8. 109 


tiamſi ignarus fecerit. 19885 8. 6. U loc. #X 
Poterar ea res in locum tutiorem transferre. J. 34. 


in f. F. de dam. inf. Qui mercedem accipit pro cuſ- 


todia alicujus rei, is hujus periculum cuſtodiæ præ- 
ſtat. J. 40. F. loc. 6 de furto diximus, 
eadem & de damno debent intelligi. Non enim du- 
bitari oportet, quin is qui ſalvum fore recipit, non 


ſolùm à furto, ſed etiam à damno recedere videa- 


tur. J. 5. §. 1. F. naut. caup. l. 60. f. 2. . loc. See 
the ſecond Article of the ſecond Section of the Loan 
of Things to be reſtored in Specie; the fourth Ar- 
ticle of the third Section of a Depoſitum; and the 


fifth Article of the firſt Section of Perſons who drive 
any Publick Trade. le nb 


If that which is given to a Work- 4. of the 


man to be wrought, periſhes in his defe# of le 


hands, without his Fault, and merely Ving. 
thro” a defect in the Thing it ſelf; as if 


an Amethiſt which is given to be en- 


graven, happens to break in the hands 
of the Engraver, thro' ſome defect of 
the matter, and not thro' his unſkilful- 
neſs, he ſhall not be accountable for it, 
unleſs he has undertaken the Work at 
, 5: ond gu ohh 


4 Si gemma includenda, aut inſculpenda data fit, 
eaque fracta fit : ft quidem vitio materiæ factum 
ſit, non erit ex locato actio: fi imperitia facientis, 
erit. Huic ſententiæ addendum eſt, niſi periculum 
quoque in ſe artifex receperat. Tunc enim, etſi 
vitio materiæ id evenit, erit ex locato actio. J. 13. 

2 E r Fi 

Carriers and Watermen, and all. thoſe 5. The care 
who _ undertake to carry Merchant f Aw s 
Goods, or other things, are anſwerable e 
for the cuſtody, carriage, and tranſpor- 


tation of the things which they take 


under their charge, and to uſe all the 
N and take all the care of 
them that is poſſible. And if any thing 
periſhes, or is damaged thro their fault, 
or the fault of the perſons whom they 


4 


imploy, they ought to anſwer for ite. 


Si magiſter navis, ſine gubernatore in fluvem 
navem immiſerit, & tempeſtate orta temperare non 
potuerit, & navem perdiderit: vectores habebunt 
adyerſus eum ex locato actionem. J. 13. H. 2. F. loc. 
Qui columnam tranſportandam conduxit, ſi ea dum 
tollitur, aut portatur, aut reponitur, fracta fit, ita 
id periculum præſtat, ſi qua ipſius coramque quo- 
rum opera uteretur, culpa acciderit. Culpa autem 
abeſt, ſi omnia facta ſunt, quæ diligentiſſimus quiſ- 
que obſeryaturus fuiſſet. I. 25. F. 7. F eod. See the 

urth Article of the ſecond Section of thoſe who 
drive any Publick Trade. Oh Vf LIL. 


VI. 1 

If it is agreed that a Work ſhall bes. it to 
done to the Owner's ſatisfaction, or ac-% done 10 
cording to the arbitration of a perſoi * 25 
who is named, the Workman ſhall be ,-5.-.- 
bound only to deliver the Work good, ion of ano- 
ſuch as will be approved of by Laid ther perſon. 

Men f. For theſe kinds of Covenants 

1 imply 
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imply the Condition, that what ſhall be 
. — ſhall be reaſonable . 
si in lege locationis oomprebenſum fit, ut ar- 
bitratu rim. opus approbetur, perinde habetur ac 
ſi viri boni arbitrium comprebenſum fuiſſet. I- 
demque ſervatur, fi alterius cujuſlibet arbitrium 
comprehenſum fit. Nam 'fides bona exigit, ut ar- 
bitrium tale præſtetur, quale viro bono convenit. 
Laer on . eee 

2 See the eleventh Article of the third Sechim of Co- 

© The Emperors Gratian,” Valentinian, and Theodo- 

| fius ordained, that abe Undertakers of Publick Works, 
and their Heirs, ſhould be anſwerable for the ſpace of 
fifteen years, for the defects of the Work. 1.8. C. de 
7. Wk Altho' the Workman ought to an- 
_ * ſwer for the defects of the Work; yet 
the Maſters if the Owner himſelf has ordered anc 
direttiom, directed the Work, he cannot complain 
of it b. e e 


Poterit itaque ex locato cum eo agi, qui vitio- 
ſum opus fecerit. Niſi ſi ideo in operas ſingulas 
merces conſtituta erit. Ut arbitrio domini opus effi- 
ceretur. Tunc enim nihil conductor præſtare do- 
mino de bonitate operis videtur. I. 51. in f. f. 


be. | 
VIII. «EY 
8. If th If one has given Materials to a Work- 
Wark Lie, man, to make a Work at a certain rate 
res . for the whole; the Undertaker will not 
Fo of. have performed his Engagement, nor be 
diſcharged from it, until the whole 


i Work ö been examined, and it appears 


to be ſuch as it ought to be. And if it 
is a Work which conſiſts of ſeveral 
Pieces, or is to be meaſured, and a cer- 
tain Price to be paid for each Piece, or 
cach Meaſure; the Undertaker ſhall be 
diſcharged in proportion to what ſhall 
be counted or meaſured and approved of. 
And on the contrary, the Undertaker 
ſhall bear the loſs of his Work, and 
make 8 the Damages of the Maſter, 
if he ſuffers any, for ſo much of the 
Work as is found not to be of the qua- 
lity which it ought to have. But if in 
the caſe of either of theſe two Bargains, 
the Thing periſhes by an accident, be- 
fore the Work is proved; the Maſter 
ſhall bear the loſs, and be accountable 
for the Price of the Work, eſpecially if 
it was his fault that the Work was not 
57 z unleſs it did appear that the 
ork was not ſuch. as ought to be re- 
ceived i. | 
, s quod averſione locatum eſt, donec adpro- 
3 periculum *. : veròͤ ita 
conductum fit, ut in pedes, menſuraſye præſtetur 
eatenus conductoris periculo eſt, quatenus admenſum 
non ſit. Et in utraque cauſa nociturum locatori, ſi 
Per eum ſteterit, quominus opus adprobetur, vel 
2 a: tamen vi * opus — 2 
probaretur, locatoris peri 
Nik aliud actum fit. Non enim — præſtari 


_ ; 
0 * + ö * © 1 n * IF « 2 * "a By 
x ö s 1 8 3 y 1 $ 
„ GE" 4 ” } %* Y F 9 1 


conſequitus eſſet. I. 36. f. le. Si priuſquam loca- 
tori opus probaretur, vi aliqua conſumptum eſt, de- 
trimentum ad locatorem ita pertinet, ſi tale opus 
fuit, ut probari deberet. l. 37. F. d. See the firſt 
Article of this Section, and the following Article. 


F - 
J IX lr 4 1. 5 12 
* 


It an Architect having undertaken» to 9: % . 
build a Houſe, or other Edifice, and, Jie 


having finiſhed it, or only a part of it, 


it happens to be deſtroyed by; an Inun- ing. 


dation, an Earthquake, or other Acci- 
dent; the whole Loſs will fall upon the 
Owner: and he will dot Vik Rnding 
the loſs, be accountable both for the 
Materials which the Undertaker has fur- 
niſhed, and for what is due on account 
of the Workmanſhip! For whatever 
was built upon his Ground, was deliver- 
ed to him. But if the Building periſhed 


thro' the defect of the Work, the Ar- 
chitect ſhall loſe his Labour, together 
with all the Materials that are deſtroyed ; - 
and he will likewiſe be liable for the 
Damage which the Maſter ſuffers on 


this account l. 


! Marcius domum faciendam à Flacco conduxe- 
rat: deinde operis parte effecta, terræ motu con- 
cuſſum erat ædificium. Maſſurius Sabinus, ſi vi 
naturali, veluti terræ motu, hoc acciderit, Flacci 
eſſe periculum. J. 59. . loc. Si rivum quem faci- 
endum conduxeras, & feceras antequam eum 
bares, labes corrumpit: tuum periculum eſt. Pau- 
lus: imò ſi ſoli vitio id accidit, locatoris erit peri- 
culum: ſi operis vitio accidit, tuum erit detrimen- 
tum. J. ult. od. Redemptores, qui ſuis cœmentis 
ædificant, ſtatim cœmenta faciunt eorum in quo- 
rum ſolo ædificant. J. 39. F. de rei vind. See the 
firſt Article of this Section. | 


X. 


If the Workman was to furniſh all 10. If the 
the Work, as in the caſe of the third #orwmns 
Article of the ſeventh Section, and the. 
i by an accident, before , 
| ork has been delivered; the whole pe- 
whole loſs both of the Stuff, and Fa- 71s 


the 


ſhion, will fall upon the Workman. For 
this is a Sale, which is not accompliſh- 


ed, till the Workman has delivered his 


Work m. 


n This is @ conſequente of the third Article of the ſe- 
vent h Section. | | | | 


XI. 


He who has undertaken a Work, a 11. Auf 
Labour, the Carriage of ſomething, or /ſories ro the 
any other thing of this kind, is not only 2 73 
bound to perform what is A e com-; Tele. 


tained in the Bargain; but likewiſe to 
do every thing that is acceſſory to the 
Work, or Thing which he has under- 
taken. Thus, Maſters of Stage Coaches, 
Waggoners, and Carriers pay the Tolls, 


and Ferry Boats which are on the Road; 


| for 


2 7 
* 


es - 


of LRETTINd aud E | 


for theſe are Charges which reſpect the 
Carriage n. But they do not pay the 
Cuſtoms, and other Dutics which are 
laid upon the Goods which they 2 8 
For theſe Duties have nothing to do 
with the Carriage of the Goods, but are 
exacted of the Owners. 
a Vehiculum conduxiſti, ut onus tuum portaret, 
& ſecum iter faceret, id cùm pontem tranſiret, re- 
demptor ejus pontis portorium ab eo exigebat. 


Quærebatur, an etiam pro ipſa ſola rheda portori- 


um daturus fuerit? Puto, ſi mulio non ignoravit 
ea ſe tranſiturum, cùm vehiculum locaret, mulio- 
nem præſtare debere. J. 60. H. 8. F. loc. ON 


* . 
=_—_ 2 S 


Of the Engagements of the perſon 
who gives out any Work, or Buſi- 
neſs to be done. 


The CONTENTS. 


I. Engagements of the perſon who gives 
any Work to be done. 565 
2. He owes the Price, with the Intereſt, 
Ts: 7 a 8 
3. Diſcharge from advancing the Price in 
caſe of danger. 5 1 
4. F the Thing periſbes thro' ſome defect 
in it 2 or by the deed of him 
RE 77 oe NS 
5. If the Work is not done againſt the 
time appointed. 
Of the Labourer, whoſe fault it was 
' not that he did not work. 


the Maſter delays to receive the 
Work. t 

. If the Undertaker is at any charge. 

@ 


1. Engage- i ] who gives out a Work to be 
n 


N 


co MN 


ments of the done, is obliged to furniſh to the 

2 _ ertaker that which he is bound to 

Wark Fs by the Bargain; whether it be to fur- 

ine. niſh any Stuff, to give the Workman 

| his Diet, or that he is obliged to any 
other thing. 5 


si quid in lege conductionis convenit, ſi hoc 
non præſtatur, ex conducto agetur. J. 15.5. 1. F. 
loc. See the firſt Article of the ſixth Section. 


II. 


2. He oves He ought likewiſe to pay the Price, 
the 2 whether it be after the whole Work is 
one”, * ho finiſhed and delivered, or in proportion 

' delay, to the quantity of the Work that is 
done, or even beforehand, according as 
it has been regulated by the Agreement; 
and if he fails to pay at the term, he 
ſhall be obliged to pay the Intereſt of 


12 


* 
: 
. 


ING. Tit. 4. Sect. 9. ttt 


the Price from the time of the De- 
mand b. Fa N 


o See the ſeventeenth Article of the ſecond Section. 


| III. | 5 

If it was agreed that the Price of the 3. Di/ 
Work, or a part of it, ſhould be paid #219 
beforehand, and afterwards there ap- * 
pores to be danger in advancing the af of dan 
Money, he that gave out the Work can- ger. 
not be compelled to advance the Mo- 
ney, unleſs the Undertaker 'giyes Secu- 
rity e. ORE 5 N 

© Quidam in municipio balineum præſtandum, 
annuis viginti nummis conduxerat: & ad refectio- 
nem fornacis, fiſtularum, ſimiliumque rerum, cen- 
tum nummi ut præſtarentur ei, convenerat: con- 
ductor centum nummos petebat, ita ei deberi dico, 
fi in earum refectionem impendi ſatiſdaret. 
I. 58. F. 2. F loc. See the twenty ſecond Article of 
the tenth Section of the Contract of Sale. 3 


IV. 

If a Thing that is given out to a4. F the 
Workman ro have ſomething done to Thing P.. 
it, happens to periſh becauſe of ſome = Fry 
defect in the Thing it ſelf, or by ſome';, | fel, 
decd which he who gave it out ought or &y the 
to anſwer for; he will be liable to pay 4% of bim 
the Workman what he had done and % ges 
furniſhed for the Work : as in the Caſe 
of the fourth Article of the eighth Sec- 
tion d. Ne, n 907 VR 
his #s a conſequence of the fourth Article of the 
„ ©, 0 Dt 1 04 W 
If it has not been the fault of the 5. F the 
Workman, or Artificer, that the Work Vert is not 
has not been finiſhed within the time - PO 


agreed on, and that ſkilful Men be of ne ab- 


opinion that the time allowed for finiſh- printed. 
ing the Work was not ſufficient, he 
who gave it out ought to allow the 
time that is NY, and cannot pre- 
tend any Damages tor the delay, even 
altho' they had been ſtipulated in caſe 
the Work: were not Hong pain the 
time; for no Covenant obliges peopl 
to OW 5 im übles, + Bub it 


the Work was promiled againſt a cer- 


tain day, and for a Uſe which could 
not admit of delay, as if it was to be 


fold at ſuch a Fair, or to be ready for 
ſuch an Imbarkation 3 the Undertaker 


would be liable to make good the da- 
mages of the Delay, and ought to blame 
himſelf for having undertaken what he 
was not able to perform. © 
In operis locatione erat dictum, ante quam di- 
em effici deberet. Deinde ſi ita factum non eſſet, 
Jane locatoris interfuiſſet, taritam pecuniam con- 
uctor promiſerat, Eatenus eam obligationem con- 
trahi puto quatenus vir bonus de ſpatio 3 
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F. lee. v. S 13. 
the fifth Section of Covenants, the twelfth Article 
of the twelfth Section, and the nineteenth Article 
of the ſecond Section of the Contract of Sale. 


7 


* » F 1 


6:.0f the. If it has not been the fault of the 
Zabowrer, Labourer, that he did not do the Work, 
whiſe fault or perform the Service which he had 


it was not, 


* 7 


"bat be did promiſed Within a certain time; and 


nor work, that during that time he has not been 
imployed any other way; he who en- 

ges him in his Service, is bound to 

ay the Salary for the time which he 

E made the Labourer loſe. 


* 


Qui o s ſuas locavit, totius temporis mer- 
cedem accipere debet, ſi per eum non ſtetit quomi- 
nus operas præſtet. 4.38. loc. Cum per te non 
ſtetiſſe proponas, quominus locatas operas Antonio 
Aquilæ ſolveres, ſi eodem anno mercedes ab alio 
non accepiſti, fidem contractus impleri æquum eſt, 
I. 19. f. 9. eod. Diem functo legato Cæſaris, ſala- 
rium comitibus reſidui temporis . mo- 
daò fi non poſtea comites cum aliis eodem tempore 
fuerunt. d. I. 19. F. wr. v. l. C 1. F. 1. F lc. 
7. Fu If he who gave out the Work to be 
Maſter de- done, delays to receive it after it is fi- 
eee niſhed, or refuſes it without a good fea- 
;rk fon, and the thing perithes after his de- 
lay, he ſhall nevertheleſs be bound to 
pay the price of the Works. 3011 
.. © Nociturum locatori ſi per eum ſteterit quomi- 


; * 


nus opus approbetur. J. 36. F. be. 


VIII. 1 
8: 7/ the If beſides the Workmanſhip, the 
Undertaker Work man, or Undertaker, has been at 
% #t #Y any expence in preſerving the thing 
cr the perſon who gave the Work out, 
. ſhall be bound to reimburſe him. 


ge the ſeventh Article of the third Sedtion. 
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Mphyteutical Leaſes, or Leaſes for 
Perpetuity, or a long Term of 
ears, have been a conſequence: of the 
Leaſes of Farms. For ſince the Own- 
ers of barren Lands, could not- eaſily 
find Tenants for them, a Way was in- 
vented, to give in Perpetuity ſuch kind 
of Lands, on condition that the Grantee 
ſhould cultivate, plant, and otherwiſe 
improve them, as the word Emphyteuſis 
ſignifies. By this Agreement, the Pro- 
Prietor finds en his part his account, by 


this Section. 


fruitful. 


the face of the Ground, and to make it 


and other kinds of Ground-Rents, and 


that the conditions of perpetual Tenants 
are different, according to the diverſity 
of their Grants, and according to the 
Cuſtom and Uſage of Places, we are 
not to enter here into the detail of this 
matter. Thus, we ſhall not inſert here 


the Rules of Law concerning Fines of 
Alienation, nor thoſe which relate to 


the Right which the Lord of a Man- 
nor has on Lands that are part of his 
Mannor, which are different in different 
Countries, but ſhall confine our ſelves 
to ſuch Rules as are of the Roman Law. 
And we ſhall lay down only the general 
Principles, which are both agreeable to 
the Roman Law, and to our Uſag 

ſuch as are obſerved in all the Cuſtoms, 


and are the fundamental Maxims of the 


Law touching this matter. 
The CONTENTS. 


I. Definition of Perpetual Va 1. 18 
2. All Lands may be let out upon Leaſes 
„„ eranTy, OE. 


1» 
= 


3. Difference between perpetual and orber 
, tindrrof-Laaſes. 2. 


4. Perpetuity of the Emphyteutical Leaſe. 


5. The perpetual Leaſe ſhares the Rights 

| of Property. „ es * 

6. Property dirett and. uſeful. . 

7. Mutual Engagements which reſult from 
the Perpetual Leaſe. 

8. Who bears the Loſſes occaſioned by ac- 
1 JT, 9 VI, 8. 


9. The perpetual Tenant cannot commit. "I 


Waſte. 


10. The perpetual Leaſe vacatel for Non 


- Payment of the Rent. © 
11. The Expences are not refunded. 


3 


nant to cultivate, and improve it * and 


to enjoy it and diſpoſe of it for ever b, 
on condition that the Tenant pay him-a 
certain Rent in Money, Corn, or other 
Kind e, and that he bear the other Charges 


which they agree on. 


This is what is meant by Jus Emphyteu ticum, 
which is. the word uſed in the Title of this matter, 
which denotes that the Lands are given to the T_ 


Perpetual, or ne Leaſe, 1. Dyait 
is àa Contract by which the Own- en #7 
er of an Eſtate in Land gives it to a Te- Hal leg 


Of Lrrixe aud Hine. Tit. 4. Sect. 10. 113 


; | he, may. cultivaze,| plant, and improve them, Me- 


p q iorationes N ornera, J. 3. C. de jur. emptyt. 


© » Ut ecce de prædiis, quæ perpetud quibuſdam 
fruenda traduntur. Id eſt, ut quamdiu penſio, ſive 
reditus pro his domino præſtetur, neque ipſi con- 


ductori, neque hæredi ejus, cuive conductor, hæ- 


reſye ejus id prædium vendiderit, aut donaverit, 
aut dotis nomine dederit, aliove quocumque modo 
alienaverit, auferre liceat. F. 3. inſt. de locat. & 


cond. I. 1. F. ſi ager ved. id oft, emplyt. pet. l.1. C. 


2. All 


© Domini prædiorum id quod terra præſtat acci- 
piant, pectiniam non requirant, quam ruſtici optare 


non audent; niſi conſuetudo prædii hoc exigat. 

J. 5. C. de agric. & cenſ. Penſio, ſive reditus pro 
his domino præſtetur. 5. 3. inſt. de locat, & cond, _ 
Reditus in auro, & ſpeciebus. l. 2. F. 2. C. de agric. - 


& cen. : 
e. Nn ns 
Altho' the Emphyteuſis ſeems to be 


Lands may reſtrained by its primitive Inſtitution, 
be let ou to barren Lands, yet Leaſes for Perpe- 
upon Leaſes tuity are given of Lands which are fruit- 


for Perpe- 
tuity. 


3. Dif- 


rence be- 


ful, and in a good condition. And ſuch 
Leaſes are likewiſe granted of Poſſeſſi- 
ons which of their own nature produce 
no manner of Fruit, but which yield 
other Revenues; ſuch as Houſes, and 
other Buildings 4. | 
Loca omnia fundive reipublicæ i 
ariis conductoribus locentur. J. 3. C. de lacat. pred. 
civil. Vectigales ædes. I. 15. F. 26. F. de damno 
infec. Suburbanym, aut domum. Nov. 7, C. 3. 
+ 7 NY 925 a 


. 
Perpetual Leaſes are diſtinguiſhed 
from the common Leaſes of Farms e, by 


* . 
— 


3 


e two eſſential characters, which are the 
Lee, u foundation of the Rules that are pecu- 


other. kinds 


of Leaſes, 


4. Perperms- The perpetuity 


ar to Perpetual Leaſes. The firſt is the 
Perpetuity of the Leaſef; and the ſe- 
cond is the tranſlation of a kind of 


* 


Property 8. ug 

Sed talis contractus quia inter veteres dubitaba- 
tur, & a quibuſdam locatio, à quibuſdam venditio 
exiſtimabatur: lex Zenoniana lata eſt, quæ Emphy- 
teuſeos contractus propriam ſtatuit naturam, neque 
ad locationem, neque ad venditionem inclinantem: 
fed ſuis pactionibus fulciendam. F. 3. fl. de locat. 
& cond. Jus Emphyteuticarium neque conductio- 
nis, neque alienationis eſſe titulis adjiciendum. Sed 


hoc jus tertium eſſe conſtituimus ab utriuſque me- 


moratorum contractuum ſocietate, ſeu ſimilitudine 
ſeparatum, conceptionem, definitionemque habere 
propriam. J. 1. C. de jur. Emphyt. © 


f Perpetuo quibuſdam fruenda. 5. z. inſt. de locat. 


& cond, Perpetuarii, hoc eft, Emphyteuticarii ju- 
Tis. I. 1. C. de off. com. ſacr. pal. I. 1. & 5. C. de 
boat. fred, civil. I. 10. Cod. de loc. & cond. 

__ Emphyteuticarii fundorum domini, J. 12. C. de 
fund. patr, See the following Articles. 


There are fome Emphyteutical Leaſes which- are not 


perpetual, but only for a long Term of Years, ſuch as 
4 Hundred, or Ninety Nine gears. 


of the Emphyteutical 


'y of the \ Leaſe makes it to paſs, not only to the 


tesa 


Heirs of the perpetual Tenant, but 


1 


mains Maſter in 


4 
ef 


A. 


likewiſe to all thoſe who ſucceed to his 
Right, whether by Donation, Sale, or 
any other kind of Alienation. And they 
can never be diſpoſſeſſed by the Owner 
of the Lands, and his Succeſſors k, un- 
lels in the caſes which ſhall be explained 
in this Section. | 

_ * Neque haredi ejus, cuive conductor, hxrefve 
ejus id prædium vendiderit, aut donaverit, aut do- 
tis nomine dederit, aliove quocumque modo alie- 
nayerit, auferre liceat. H. 3. inſt. de locat. & cond: 


V. 


and reſerves the Rent. And by this 
Covenant, there is made as it were a 
Partition of the Rights of Property 
between the Owner of the Lands, and 
the perpetual Tenant. For the Owner 
Who grants the 2 2k Leaſe, re- 

0 far as to enjoy the 
Rent which he has reſerved, as the 
Fruit of his own proper Lands, by which 
he retains the chief right of Property, 
which is that of enjoying the Thing as 
Owner of it, together with the other 
Rights which he has reſerved to him- 
ſelf. And the 5 Fre Tenant, on his 
part, acquires the Right of tranſmitting 
the Eſtate to his Scceſſors for ever, of 
ſelling it, giving it away, alienating it, 
with the Burden of the Rights which 
the Leſſor of the Lands has reſerved to 
himſelf; as alſo a right to plant, to build, 


and to make what other changes he 


ſhall: think proper, for improving the 
Eſtate, which are ſo many Rights of 
„ nn, 10 
ius Emphyteuticarium neque condutionis, re- 
que alienationis eſſe titulis adjiciendum : ſed hoc 
jus tertium eſſe conſtituimus. J. 1. C. de jur. 
emphyt, . Penſio ſive reditus domino præſtetur. F. 3. 


i. de loc. & cond. Emphyteuticarii fundorum 


domini. J. 12, C. de fund. patrim. Cui conductor, 
hæreſve ejus id prædium vendiderit, donaverit, 


aliove quocumque modo alienayerit. $. 3. inſt. de 


** * 1 0 
L 8 
f \ J. 3 


The Rights of Property which the 6. Proper. 
Maſter retains, and rhoſe which arc 47% an 
. conveycd to the perpetual Tenant, are 


commonly diſtinguiſhed by the names 


of Direct Property, which is given to 
the Right of the Maſter, and U/eful 


Property, which is given to the Right 


of the Tenant. The meaning of which 


is, that the firſt Maſter of the Eſtate 
retains his ape Right of Property, 
except in ſo far as he tranſmits a ſhare 
of it to the perpetual Tenant; and ot 

| Fs 


The tranſlation of Property which 5. Die re- 
is made by a Perpetual Leaſe, is pro- Perual Leaſt 
portioned to the nature of this Con-/ =" 
tract, where the Owner gives the Lands * 


uſeful. 
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7. Mutual 


the perpetual Tenant/acq 752 the Righ 


of enjoying and ache of the Eftate, 


with the burden Right that are 
reſerved to the Maſter of the Lands. 
And it is for this Reaſon, that in the 
Roman Law, the perpetual Tenagt is 
conſidered in a Jouble capacity, either 
as being, or not being the Maſter of 


the Eſtate, according to the different 


views, and the different effects of theſe 
two kinds of Property l. 


Emphyteuticarii, fundorum domini. 7. 12. 


de fund. patrim. quamvis non efficiantur 10. 8 


l. e e ee N 


VII. f 
The * Tenant, on his part, 


Engage” is obliged to pay the perpetual Rent, 


ments which 


and to perform the other conditions re- 


2 Dy N by his Leaſe, and by Cuſtom; 


tual 1275 


8. Who 
bears the 


loſſes occa- 


modis omnibus debeant « 
Emphyt. 1.2. eod. 25 


h as the duty of. Fines of Alienation 
which thoſe perſons. are bound to pay, 
who come into the Eſtate of the perpe- 
tual Tenant, either upon all kinds of 
changes of a Tenant, or upon ſome, or 
only upon Sales, according as it is regu- 
lated by the Leaſe, or by Cuſtom; the 
Right of Rre- em̃ption, when the per- 
petual Tenant has a mind to ſell the B : 
ſtate, and others of the like nature. 
And he Who 7557 he: perpetual Leaſe, 


is obliged, on his: to warrant th 
Eſtate, and to e it back, and = + 


charge the perpetual Tenant of the Rent, 
if he finding it too hard, is Wiling to 


give it „„ G 9113 
„Lex Zenoniana lata eft, dr e emplh ſeos 
contracts propridm ſtatuĩt natura N 


tionibus fulciendam. Et ſi quidem aliquid Gun 
fucrit, hoc ita obtinere. H. 3. inſt. de loc. & cond. 
jus Emphyteuticarium ſeparatam concep- 
t definitionemque habere propriam, & juſ- 


tum eſſe N An. in quo cuncta, 


quæ inter utraſque contrahentium partes, ſu 

omnibus pactionib $ {criptura interveniente habitis 

placuerint, firma ikaraque ſtabilitate, 
diri. J. 1. C. de N. 


See the Origine of the Right , Ba of Lind, 


of the Right Redemption and Fo in 


third Law of the ſame Title. 

The | Tenant has Ceo e 
ftate tot EG if he finds him- 
ſelf overcharged by There is nothing ſaid 


this Right is 4 vragpt on the Loſſes, or Diminutions 
which may 4 p44 to the Eflate, and on the Tnjlſtice 
bib # whales force the Tenant to pay u perperual, 
and exceſſeue Rent, if the Eſtate were not able ro afford 
it; ſince in Leaſes for a few Years, eaſes and abate- 
ments of the Rent are granted . to Farmers, becauſe of 


' the diminution of the Fruits 75 the Ground, Ses the 


following Article. rt 


VII. 


It LE from the N: ature of theſe 
Perpetual Leaſes, that all the Accidents 


which deſtroy |. the Lands 
on the Maſter, who Gifs the loſs or 


Gr. oak 1 


thr deſtroy only the Revenu 

the Improvements made by 7 pling Ar 

building; and others: of what kind 

oo. 15 be, chat are made by the per- 
enant, are to his loſs. For 12 

Was. 85 ed to make Imp royerne 

it was for His behoof = 44 the bug 

was improved. And the Accidents 

fall both up- 


his Eſtate, and like wiſe on the perpetual 
Tenant, who loſes the 8 
which he had made upon its... 
. Si jeterdura ea quæ fortuitis . eveniunt, 
pactorum non fuetint conventione concepta, fi 
uidem tanta emerſerit clades, quæ prorſus etiam 
ipfius rei quæ per Emphyteuſim data eſt faciat in- 
teritum, hoc non 4 cui nihil reli- 


quum permanſit, fed rei domino, qui, quod fatali- 
rate ingruebat, etiam] nullo inter: ite contractu . 


habiturus fuerat, imputetur. Sin verò particulare, 
vel aliud leve contigerit damnum, ex fag non ipſa 
rei penitus lædatur ſubſtantia, bc Em mphyreatcs 
rius ſuis partibus non yer adſcribendum. J. 1. 
C. de jur. Emphyr. F. 3. int. de loc. & con lt. 
We have wr ft down in hs el the caſe of the 
we Lands, as 12 Intndation has 
EEE 
altho' 


10 apt it, pak fri to the Rule 2 7 55 


of this kind, 


IX. 


It is likewiſe a conſe uetice” of the 9: The per 
Narufte of Perpetual Leafes, that the Pere com 


petual Tenant cannot commit waſte, or. 
damage the Eſtate, nor even take awa 
the nprovements "which be had mad 


upon it. And if he commits Wale, 
the Maſter of the Lands may get the 


perpetual Leaſe to be vacated, may en- 


ter again to the poſſeſſion of bis Eſtate, 
and oblige the Tenant to repair what 
has been waſted. But the perpetual Te- 
nant may make what changes are uſeful, 
and ſuch as any careful and diligent Mal- 
ter would do; ſuch as the cutting down 
of old Trees, in order to lant new 
ones, the demoliſhing that which is fal- 


to 


o decay, in order to xebuild its 


1 
* others of the like. rBrure. 
here of 2 concerning this matter, which are 4 


eſtabliſhed by Cuſtom.. It is, ſufficient to remark, that 


«Si quidem deterius fecerit pradium, aut A 


banum aut domum qui 8 Lohr percepit, co- 


gi eum de ſuo diligentiam, AC ſtitutionem priſci 


Fa facere. Nov. 7. cab. 3. G. 2. Si verd quis 


aut locator aut emphyteuta . deteriorem faciat 


rem damus licentiam venerabili domiui . an- 
. tiquum ſtatum locatæ, ſive emphyteuticæ rei exi- 


e, & ejicere de emphyteuſi. Nov. 130. c, 8. 
81 quid inædificaverit, Aer eum neque Sb: 


hoc, neque refigere poſſe. I. 15. F. de 
f fir yo Fig poi Law relates to the FT 2 yet it 
may with much greater reaſon be extended to t ates” 
| e w e 0 


X This 


— by 
cidents. 


O the Laan of Taxes 


Yo. he This is alſo another conſequence of 
perpetual the Nature of Perpetual Leaſes, that in 
Leaſe cu. Eaſe of Noti-Payment of the Rent, the 
cated for 1 *. li be elect er 
are for perperual Tenant me) be elected, even 
ment 7 che altho* there were no Clauſe for vacating 
Rent. the Leaſe in this caſe P, unleſs he makes 
payment within the time limited by the 
2 i et 7 Ta 
r Sancimus ſi quidem aliquæ pactiones in em- 
3 inſtrumentis fuerint conſcriptz, eaſdem 
in omnibus aliis — obſeryar! : & ge re- 
jectione ejus qui emphyteuſim ſuſtepit, ſi ſolitam 
penſionem vel publiearum functionum apochas non 
præſtiterit. Sin autem nihil ſuper hoe capitulo 
fuerit pactum, ſed per totum triennium neque pe- 
cunias ſolverit, neque apochas domino tributorum 
reddiderit, volenti ei licere eum à prædiis emphy- 
teuticariis repellere. J. 2. C. de jure emphyt. Nov. 7. 
c. 3. F. 2. Nov. 120. cap. 8. 
1 See the eighth Article of the third Section of the 
Contract of Sale, and the twelfth and thirteenth Arti- 
cles of the twelfth Section of the ſame Title. 


XI. 


11. Te If the perpetual Tenant has made 

Expences Improvements on the Eſtate, and is 

1 oe ted for default of payment of the 

funded. Arrears of his Rent; he cannot pretend 
to be reimburſed his Expences*. For 
the Eſtate was given him on condition 
that he ſhould improve it. But it will 
be prudent for the Judge, to grant, ac- 
cording to the quality of the Improve- 
ments, and the other circumſtances, a 
reaſonable Delay, that the perpetual 
Tenant may be thereby in a condition, 
either to pay what he is in Arrcar, and 
15 retain the Eſtate, or be able to ſell 
228 


* Nulla ei in poſterum allegatione nomine me- 
liorationis, vel eorum quæ emponemata dicuntur, 
vel pœna opponenda. J. 2. C. de jur. emph. 

Licentia emphyteutæ detur, ubi voluerit, & 
ins conſenſu domini, meliorationes ſuas vendere, 
. 3. eod. 

Alls the words of this Lam do not concern the pre- 
ſent caſe; yet they may be applied to it; becauſe it is 
always true that the perpetual Tenant may ſell the E- 
fate, and the Improvements made on it. And it is 
but juſt to grant him a delay for ufig this Right, in 
the caſe where he wonld loſe his Improvements for not 
paying the Rent. | 9 > 
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e 
Of the Loan of THINGS 
zo be reſtored in 2 „ and 


of a Precarious 


| JEET UR Language having no pro- 
O peu word whereby to expreſs this 
Contract which the Romans call 


Vor. I, 


* 


£ * 
— 
5 ENCE) 
4 \ ” — 


the Covenant which is explain 


„Oc. Tit. 5. Sect. 1. 

Commodatum, where one lends & thing 
to another gratuitouſly, that he may 
uſe it, and — wm; it after he has done 
with it; we have expreßs'd this Con- 
tract by a Circumlocution, calling it the 
Loan of things that are to be reftored 


in Specie, that it may be diſtinguiſhed 
from the Loan of Money, and other 
things which may be repaid in kind, to 
which Contract the Romans gave the 
name of Mutnum, and of which we 
ſhall treat in the following Title. For 


theſe are two different Covenants, 


which are not to be blended together; 
| under 
this Title, obliging the Borrower to re- 
ſtore the ſame ide Thing which 


f 


he borrowed, as when one borrows a 


Horſe; and the other Covenant oblig- 
ing the Borrower to reſtore a thing of 
the ſame kind, as when one. borrows 
Money, and other things which we 
ceaſe to have in our poſſeſſion, when we 
make uſe of them. 
The Loan of things that are to be 
reſtored in Specie, is a Contract which 
reſults naturally from the Union which 
Society eſtabliſhes among Mankind. 
For ſince men have not always the means 


of buying, or hiring all the things which 


they ſtand in need of, and which they 
want only for a little time; Humanit 
obliges them to aſſiſt one another wit 
the Loan of ſuch things as they ſtand 
in need of. 

A Precarious Loan is the ſame kind 
of Contract with the Loan of things 
that are to be reſtored in Specie, and 


differs from it only in this, according 


to the Roman Law, that whereas the 


Loan of things to be reſtored in Specie 


is for a time proportioned to the neceſ- 
ſity of the Borrower, or even for a cer- 
tain time regulated by the Contract 

the Precarious Loan is undetermined, 


and laſts no longer than it pleaſes the 


Lender. Os ng | 
This diſtinction between the Loan of 
things to be reſtored in Specie, and the 


precarious Loan, is not much in uſe 


with us; and we make but little uſe of 
this word precarious, except in Immove- 
ables, as in a Sale, or other Alienation, 
when he who alienates an Eſtate, ac- 
knowledges that if he remain in poſſeſ- 


116 


ſion of it, it ſhall only be precariouſſy. 


Which is expreſſed in this manner, to 
denote that he ſhall not hereafter poſſeſs 
his Eſtate, but by permiſſion from the 
purchaſer, and in the fame manner as he 
poſſeſſes a thing who has borrowed it. 
See the ſeventh Article of the ſecond 
Section of the Contract of Sale. 
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5005 a SECT. I. 


e 
5 be reſtored" in Sperie, and Ti a 
os FAT nt Loan. ns 


e A 


The 00 Krk rs 


x. Definition of thic Loan, © 3 

% © OI 

3. The Loan does not oblige, bit by the 

Aeliver) of the thing. | 

** The Lender remains Proprietor of the 

e DIAG: 

1. Moveables and Inmoveables may be 

un in this way. - 

v. of Things which are conſumed by their 

ee lr 

71 The Lian of that which is another s. 

8. The Lender is to regulate the manner 
and time of the uſe. © 

9. The Loan is preſumed to be for the 

| natural uſe of the thing. 


1 0. 7 he continuance of the Loan is pro- 


portioned to the uſe for which the 
| thing is lent. 

11. Reſtitution of the Thing, at the time 

and place agreed on. 

12. A Loan may be either for the conve- 
niency of the Borrower, or Lender, 
ob. 

. The Precarious Loan ends by the death 
of the Lender. 

14. bo may borrow and lend. 

157. The Engagements of the Loan paſs to 

| the fai, or Executors. 


4. 
t. 2 th Loan of Things that are to 


on of this be reſtored in ſpecie, is a Cove- 
Lan. nant by which one gives a thing to an- 
other, . that he may put it to a certain 

uſe, and keep it as long as his occaſions 

require, without payin rice 'for 

whe uſe of it. = if —.— a 

Price, it would be a Letting to Hire a. 


VUtendum datum. J. 1. §. 1. F. commod. Res 


* utenda datur. 5. 2. inft. quib. mod. re contr. 
Commodata res tunc proprie intelligitur, fi nul- 
la mercede accepta, vel conſtituta, res utenda data 
eſt. Alioqui mercede interveniente, locatus tibi 
uſus rei videtur. Gratuitum enim debet eſſe com- 
modatum. 4. f. 2. inſt. quib. mod. re contr. obl. 


II. 
1. Atrecas A Precarious Loan, is when a thing 
rious Loan. is lent at the deſire of the perſon who 


borrows it, to be uſed during the time 
that the LOST 1S Willing to let him 


it Ort: ene 


be by being uſed, ſuch as Money and 


have i itz and on panic that he ſhall 


reſtore it 9 the 19 is 9 4 


to call for it of 


43 Precariam ef, 8 Fine By * * 
conceditur tamdiù, quamdil is qui conceſſit, pati- N 
tur. J. k. V. de prek. I. 2. F. Alf. cod. Qui prec-— 
rio concedir, fic dat, quaſi tuiic recepturus, cum mw | 

m vr, e 1.5 15 1 5 


0 * 


The Loan of things that are to = re- 2. The . 
ſtored in Specie, is one of thoſe kinds + Sg 
of Covenants, wher Dy. one obliges 3% 5, 


himſelf to reſtore a thing, and conle- delivery of 


quently” where the Obli ation is not the thing. 


contracted, but by the ey of the 
Thing borrowed*. 


© Is cui res aliqua itend datur, id eft com mo- 
datur, re obligatur. $. 2, inſt. quib. mod. re contr . 


See the ninth Article of * . Section of Co- 


venants. 


* 


It is th nature of this Contract, that 4. The 
the Lender remains Proprietor of the Lede 2 
Thing which he lends, and conſequently RN 
that the Borrower is obliged to reſtore; thing. 
the ſame individual Thin which he has 
borrowed, and not another of the ſame 
kind. For otherwiſe it would not be a 
Loan of things to be reſtored 1 in ſpecie, 
but another kind of Loan, as where one 
borrows Proviſions, or Money, to con- 
ſume them, and to reſtore as much of 
the ſame kind d. 


Rei commodatæ & poſſeſſionem, & proprie- 
tatem retinemus. I. 8. F. cammod. Nemo enim 
commodando, rem facit ejus cui commodat. J. g. 
eod, Mutuum damus recepturi, non eandem ſpe- 
ciem, quam dedimus: alioqui commodatum erit, 
aut depoſitum. JI. 2. F. de reb. cred. 


Vu 


We may lend in this way, not only 5. Movea- 
Moveable Things, but likewile Immove- 2 and Im- 


ables, ſuch as a Houſe to dwell ine. . 


Rem mobilem. J. 1. $. 1. F. ey, Com- in this way. 
modata res dicitur & quæ ſoli eſt. d. J. 1. F. 1. 
Etiam habitationem commodari poſſe. d. H. 1. in 


fine. I. 17. F. de præſc. verb. 
VL 


We cannot lend in this way, Things 6.0f Thing: 


which are conſumed, or which ceaſe to 7H 4 
conſumed by 


their uſe. 
Proviſions; for to lend them in order to / 


conſumption, would be a Contract of 
another nature; that is, a Loan where the 
things lent are not to be reſtored in Spe- 
cie, = in Kind. But we may lend theſe 
kinds of Things, ſo as to have them re- 
ſtored in Specie, if we lend them for 
any other uſe than that of Conſumpa- 

* 


prietor of the 


= 


. r Loun of T HIN GS, | [ 


on: As if we lend Money to make a 
Tender, or to depoſite, on condition that 


the Borrower take it up again, and re- 


ſtore the ſame in Specie . 


9 


tur, niſi fortè ad pompam, vel oſtentationem quis 
accipiat. J. 3. F. ulr. F. cammod. Sæpe etiam ad hoc 
commodantur pecuniæ, ut dicis gratia, numerati- 
onis loco intercedant. Il 4. . 
See the fourth Article of the firſt Section of 
Letting and Hiring. . 


f VII. Py 
5. TheLow We may lend that which is not our 


of that own. Thus, he who poſſeſſes a thing 
which is an- honeſtly, may lend what he poſſeſſes, 


my and what he believes to be his own. 


And it is alſo a Loan of this kind, when 
one lends that which he poſſeſſes knaviſh- 
ly, knowing it to belong to another s. 


' ...* Commodare poſſumus etiam alienam rem quam 
F tametſi ſcientes alienam poſſidemus. 
.I5. F commod. Ita ut, & fi fur, vel prædo com- 
modaverit, habeat commodati actionem. J. 16. eod. 

4 64. ff. de Fudic, , Wy | 


| "or, 'g - : TO 
8. Th _ It belongs to him that lends the Thing 
Lender voto regulate in what manner, and for 
regulate what time, the Borrower is to haye the 
we, Modum comthodati finemque præſcribere, ejus 
: eſt, qui beneficium tribuit. J. 17, $.. 2. F commod, 
See the eleventh Article of the ſecond Section. 


IX. 
9. Le Lan If the uſe to which the thing bor- 
is preſumed rowed is to be imployed, be not regu- 


* a__ lated by the Contract, it is limited to 
of the thing. the natural and ordinary ſervice that 


may be had from it. Thus, he who 
lends a Horſe, 1s preſumed to lend him 
for a Journey, and not for the Wari. 


Qui alias re commodata utitur ; non ſolùm 
commodati, verùm furti quoque tenetur. J. 5.5. 8. 
. commod. Si tibi equum commodavero, ut ad 
villam adduceres, tu ad bellum duxeris, commodati 
teneberis. d. J. 5. F. 7. 


X. 


10. The If the time of the Loan is not regu- 
counuance lated by the Contract, it is limited to 
of the Loan . | 33 
is properti- the continuance of the uſe for which 
ned to the the thing is lent. Thus, a Horſe being 
#ſe for lent for a Journey, he who borrows 


which the him has the uſe of him during the time 


55 X : | | EDS a 
lang i lent. that is neceſſary for performing the ſaid 
Journey]. 


Intempeſtivè uſum commodatæ rei auferre, 
non officium tantùm impedit, ſed & ſuſcepta obli- 
gatio inter dandum accipiendumque. I. 17. f. 3. F. 
commod. Non rectè facies importunè repetendo. 
4. §. Temporalis miniſterii cauſa. J. 2. C. cod. 
See the firſt Article of the third Section. 


Non poteſt commodari 1d quod uſu conſumi- 


i . . 
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If it has been agreed, that the Thing 11. Roſſitu- 
lent ſhall be reſtored within ſuch à % of 10e 
time, and at ſuch a place, and the Bor- 4 35 
rower fails to perform what he promiſed, lac . 
he ſhall be liable for the Damages which on. 
he has been the cauſe of according to 
the circumſtances as. 

m Si ut derto loco vel tempore reddatur com- 
modatum, convenit, officio judicis ineſt, ut ratio- 
nem loci, vel temporis habeat. J. 5. F. commod. 


A Thing may be lent, either for the 12. A Loan 

bare intereſt of the Borrower; and this may be ei- 

way of lending is the moſt uſual; as e fork 
lend my Horſe to a Friend, to make of a 

a journey for his own buſineſs : or it rower, or 

may be lent for the mere behoof of the Lender, or 

Lender; as if I lend my Horſe to one both. 

whom I employ to go into the-Coun- 

try about my affairs: or the Loan may 

be for the common advantage both of 

Borrower and Lender; as if a Partner 

lends his Horſe to his Co-Partner, to go 

and look after the common concerns of 

the Company n. Re Ow OT 


Commodatum plerumque ſolam utilitatem con- 
tinet ejus cui commodatur. J. 5. H. 2. in F. F. 
cominod, R 

Si ſua dumtaxat cauſa commodavit: ſponſæ for- 
te ſux, vel uxori quo honeſtius culta ad ſe deduce- 
retur : vel fi quis ludos edens Prætor, ſcenicis com- 
modavit. d. l. 5. F. 10. J. 10. F. 1. cod. 
Si utriuſque gratia (commodata fit) res, veluti fi 
communem amicum ad cœnam invitaverimus, tu- 
que ejus rei curam ſuſcepiſſes, & ego tibi argen- 
tum commodaverim. J. 18. eod. See the ſecond 
and following Articles of the ſecond Section, 


XIII. 


A Precarious Loan is at an end by 13. The 
the death of the Lender, but it is not Precarious 
ſo with the ordinary Loan of Things, 4% ©, 
For the Precarious Loan laſts no longer Tie To 
than the Lender is willing it ſhould : c. 
and his will ceaſes by his death. But in 
the ordinary Loan, the Lender agreed 
to leave the thing with the Borrower, 
all the time that FFould be neceſſary for 


that uſe to which he lent it o. 


o Precarii rogatio ita facta, quoad is qui dediſſt 
vellet, morte ejus tollitur. J. 4. F. locati. See the 
third Section of this Title, Art. 1. l. 17. H. 3. F. 
commod. | | 


XIV. 


All perſons who are capable of con- 14. 7 
tracting, may lend and borrow ; and ber may vwrow 
ſides the natural Engagements to which 4 lud. 
this kind of Loan obliges the Parties, 
they may add what other Covenants 
they pleaſe; and we muſt apply to this 

Contract 


- — — 
D — ran pans 


err 


— LEONE >; 
— PP 
r e * 

nes _— 
— . 


wand — 


0 


3 — = =; my — — e oy A — 
** * — — — ie «2 % = — 2 5 > 
r - ES Coe oo for pt - 7 * 
SAD RS I ĩ— bi ole ARA ERR 2 7 — 7 . 8 
— . SOR — 7 3 2 = = — * 
Ws ox " 2 — —— — 
— a "NES . OY £ = 


r 
r 2 : 
n . 


* 
Tb 
3 
ho, J 
434Y 
1 
1 q 
"23h 
4 
* 
* Y 
4 4 
4 If 
* 
Wo 
l \ 
* 

\ 
Wore! 
* 
A 4 
1 

1 i 

2 q q 
\ VR 
1 > 
150th 
q * 
7. 
1 
FE 13 

1. 

1 
8 
F 

* Ss | 

8 
1 
1 q 
c * 7. 
1 

. 4 
$3 

4 

a8 
> 
2 
#9 1 
e 
* A 
"TH 
IBY 
_ ©2508 
a1. 
1 4 
wt 1 
9 
WIE 1 
"ki J 
* 
1 

l 

— 3M 

4 

3 
== 
5 1 . 
$3,726 
ERS 
E> "WJ 
1 
e 
Ss 28? 
1 

„ ns 

& 1 

5 5 4 

14 vs 

1 þ 
"1:8 
Fer! 1 
1 

1 
N * 
| * 
3 
12 LY 
[IN 5 „ 
r 
1 
1 
„ 
* "4:6 
q 3 
"Iv + {4 
9 8 
5 
1 
BY . 7-X L 
m8 3 1 
_ 
*, NN. 
„ 

e 

be 16. 

* 23 4 
1 Bg/? EY 
1 

1 Us 
5 13 4 
18 
1 
8 
M4808 

"54 9 
1 

+4 * % 

5 

1 
in 

5 1 

"28 

n 

1 

ONE 1 

Eo, 

* 1 

4 Ag 

63% 

7 7 

e 

8 5 

" N 

* 1 

4 

4 29 

1 

l 

9 
> 
1 

EY 

41S 
1 3 
3 

Mas \ 

4% IAB 

„ 
W 
+ LE LUNG 
LEY 1 
43" LES 
1 
r 
1 
1 
1 
© 4.34 Har 
in 
N 
* * 
1 
+ 29 ; Þ 

j | 

1 

1 

* 4 4 

a 7 i 

bas 0 

1 

- 1 

5 

My 7 | 

16 

{JM 

4 » 4 ; 

RY 

7 

+ 3 JETER 

y þ 

\ KAY 

1 
* | Z 

a 
2 ; #3 V9 Ws 

18 1 

11 

1 

Face ts 

Les 25 

3 

n 

11 
1 

„ 5 

N 
1 je 

24 

＋ «| 

* 4 £364 

8 1 * 

1 

N 

RF 

. 

538 

© L IT 

e 

tit 

* 3 x 
_ 
1 

i 

4 

>. 

$4 

1 

* 


— . ̃ Fc TN RR erty —_— 
x > 6 . —_ = Z — 
. NOT REID . pets — SL ns { LS eIgrn pl  Ce unr "4, \ 
- X — - — . er . 5 þ 2 : 7 py 
— * ä 
3 * 1 * . — — < — 
* — 2 F< 8 e * —— - > * — 4 


Contract the other general Rules of Co- 
v ts P. | | "TE 29 


+ 90 6 thed Fe, Fin frond ike, the of 


Article F the third Seftion, and the firſt Article of t 
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15. The En- | ; 
gagement by the Loan, paſs to, the Heirs, or Ex- 
ender, and of the Bor- 


of 1 ecutors of the L 
paſs to 1 d. 5 
e Ex. Tower . 


 ecutors, 4 Heres ejus qui commodatum accepit pro ea 


e hæres eſt, convenitur. /. 3. f. 3. F. com- 
Low? Log b. 2. cod. Ser touching the engage- 
ment of the Heir or Executor, the twelfth Article 
of the third Section of a Pepaſitum. 
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e 
Of the Engagements of the Ber. 


rower. 
The CONTENTS. 

1. Engagements of the Barrower. _ 

2. What care the Borrower 1s obliged to 
take. 

3. What care he is obliged to, who bor- 

* At the thing for the Maſter's 

VVV 9 5 

4. M bat care he is obliged to, who bor- 

rows for the Lenders iniereſt, as 

yell as his own. a ge 

5. If the Contract regulates the care that 
is to be taken. 

6. Accidents. ; 

7. The regard which the Borrower ought 
to have to the thing borrowed, more 
than to his own. 

8. The Borrower may take upon himſelf 

| all Accidents. | 

9 Of the Thing lent and eſtimated. 

10. F the Borrower puts the thing to an- 
other uſe than that for which it 
was lent, he is accountable for ac- 
cidents. | 

11. Penalty for miſuſing the Thing. 

12. 1f the thing is damaged, either by the 
uſe it is put to, or by the fault of 

the Borrower. : 
13. The Thing borrowed is not kept by 
way of Compenſation for a Debt. 


* 
o 


14. Expence laid out for the uſe of the fol 


thing. 
I. 


1. Eogage- T ITIHE ements which he is un- 

ments of the der, who borrows a thing, are 

Borrower. to take care of it*, 'to uſe it accordin 
to the intention of the Lender, an 
to reſtore it © at the time appointed d, 
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The Engagements which are formed 


E 
: 


7 F commod.. 
e ca re ĩpſa reſtituenda tenetur. H. 2. mt. quib. 
Ad modum 2 e. J. 15. F. 3. F. commod. 
Si reddita quidem fit res commodata, ſed de- 
terior reddita, non videbitur reddita, J. 3. F. 1. f. 
commod, ; 13 OE 
i 


; He who has borrowed a thing for his 2. Wha 
own ule, is obliged to take care of it, care whe 


not only as he takes care of what is his Be © 


own, it he is not careful enough in * "> oo 
own concerns, but with all the exact- 
nels that is uſually obſerved by the moſt 
diligent perſons; and he is to anſwer for 
all the Loſs and Damage that may hap- 
pen for want of ſuch a due care f. For 
ecing he has the free and gratuitous uſe 
of that which is lent him, he ought to 
preſerve it with all the circumſpection 
that is poſſible to be uſed by the moſt 
careful perſons. v7 


In rebus commodatis talis diligentia | 
eſt, qualem quiſque diligentiſſimus pater familias 
ſuis rebus adhibet. J. 18. F.commod. Exactiſſimam 
diligentiam cuſtodiendæ rei preſtare compellitur. 
Nec ſufficit ei, eandem diligentiam adhibere, quam 
ſuis rebus adhibet, ſi alius diligentior cuſtodire po- 
tuerit. J. 1. v4 f de obl. & act. F. 2. inſt. quibus 
mod. re contr. obl. Cuſtodiam commodatæ rei, etiam 
diligentem debet præſtare. J. 5. G. 5. F. commod. 
See the fourth Article of the third Section of a 
Depoſnum, and the third Article of the eighth Sec- 
tion of Letting and Hiring. 

1 is this 77 * the Roman Law, between 

ordinary Loan ings to reſtored in Spetie, 
and a Precarivus Loan, as to the * that is . be 
raten by the Borrower, that in the Precarious Loan, he 
who poſſeſſes precaniouſly the thing belonging to another, 
is accountable only for what he does fraudulently, and 
„ 

er fuults. n io tat 1s qui preca 
Tio rogavit, cùm totum hoc ex — deſcen- 
dat ejus qui precariò conceſſit: & fatis fit ſi dolus 
tantum præſtetur. Culpam tamen dolo proximam 
contineri quis meritò dixerit. I. 8. f. 3. F. de precar. 
But the liberality of the Lender, ought it to diminiſh the 
care of the Borrower ? And whoever lends, whether it 
be for a certain time, or precariouſly, does he lend for 

other end than to do a fatour to the Borrower ? Or 
if we at needs diſtinguiſh their condition, as to the 
care of the thing lent, is it not berauyſe he to whom the 
thing is Tent for a certain rime, ought to be more care- 
ful in preſerving the thing, than he to whom it is lem 
indefautely, who knows nat hom long the Lender will 
be pleaſed to let him have the uſe of it? 


III. 


If the ching has been Tent only for 3. e 
the intereſt of rhe Lender, he who has care he is 


borrowed it on this account, will not oled tu, 


be bound to take the fame care of it 2s v. . 
if he had borrowed it for his own pro- 4 fr 
per 


C 


A 


Of LxTTING and HIN d. Tit. g Sect. 2. 119 


the Maſters per uſe. But he ſhall be bound only for 

behoof. what may happen thro' his Knavery 8, 
or thro' r is next door 
e to Fraud h. 


be ſhould be obliged to ſuch a ſtrict care, 


as to be anſwerable for the leaſt Neglect, 


or the ſmalleſt Fault. | 
5. 2 Interdum planè dolum ſolum in re commodata, 


vit, præſtabit: ut puta fi quis ita conve-- 


nit, vel fi ſua dumtaxat cauſa commodavit. J. 5. 
§. 10, J. 10. Sr. ﬀ 0 
Pen culpa plane dolo comparabitur. J. 1. F. 1. 
F ſi mens, falſ. mod. dix. diſſoluta negligentia pro- 
pe dolum eſt, J. 29. F. mand. e 


1 e ER 
4. What If the thing has been lent for the 


care he i common intereſt both of Lender and 


| a—_— Borrower ; as if one Partner borrows 
rows for the the Horſe of his Co-Partner, to go and 


Lender in- look after any affair in which the Com- 


zereft, as pany is concerned, he ſhall anſwer for 
well as his hat falls out, not only thro' his Knave- 
. ry, but thro' his Neglect, and his want 


of Care i. For he borrows partly for 
his own Intereſt, and he receives a fa- 


vour in a matter that concerns him. 


At ſi utriuſque (gratia commodata ſit res) ſcrip- 
tum quidem apud quoſdam invenio, quaſi dolum 
tantum præſtare debeas. Sed videndum eſt ne & 


culpa præſtanda ſit: ut ita culpæ fiat æſtimatio, ſi- 


cut in rebus pignori datis, & dotalibus æſtimari ſo- 
let. J. 18. verſic. at fi . commod. Ubi utriuſque 
utilitas vertitur, ut in empto, ut in locato, ut in 
dote, ut in pignore, ut in ſocietate, & dolus & 
culpa præſtatur. I. 5. F. 2. F. commod. Placuit (in 
pignore) ſufficere, ſi ad eam rem cuſtodiendam 
exactam diligentiam adhibeat. G. Alt. inſt. quib. mod. 
re coatr. oblig. 11 | 


"I 


5. 1f the If it has been agreed what care the 

Cotrac® Borrower ſhall be obliged. to take of 

regulates the thing lent, the Agreement ſhall 
the care ſe | f 2 1 

that is to ſerve as a Rule l. Ds 3 .; 

&e laben. I Sed hc ita, niſi ſi quid nominatim convenit, 

vel plus, vel minus in ſingulis contractibus: nam 

hoc ſervabitur - initio convenit, legem enim 

contractus .dedit, J. 23. de reg. jur. Interdum 

plane dolum ſolum in re commodata, qui rogavit 

præſtabit: ut puta fi quis ita convenit. J. 5. f. 10. 

F. commod. ISN'T 
VI. 

6. A.- If the Borrower has uſed the thing 

. Which he borrowed, only during the 

teme, and for the purpoſe for which it 

was lent him, and the thing periſnhes, or 

is damaged, without his fault, by the 

bare effect of ſomè accident, or becauſe 

of -the nature of 'the Thing itſelf; he is 

not anſwerable for it. For no blame 

can be laid at his door. And no Cove- 

nant obliges naturally to anfwer for theſe 

ſorts of Events, which are a bare effect 


, For it would not be rea- 
ſonable, that to do ſervice to another, 


of Providence, and which affect thoſe 
who are the Owners of the things to 
which the loſs happens m. 


Quod verò ſenectute contingit, vel morbo, vel 
vi latronum ereptum eſt, aut quid ſimile accidit: 
dicendum eſt nihil eorum eſſe imputandum ei, qui 
commodatum accepit, niſi aliqua culpa inter veniat. 
I. 5. f. 4. F commod, l. 1. C. eod. l. 23. in f. . de 
reg. jur. Si commodavero tibi equum quo utere- 
ris uſque ad certum locum, ſi nulla culpa tua in- 
terveniente in ipſo itinere deterior equus factus ſit, 
non teneris commodati : nam ego in culpa ero, 
qui in tam longum iter commodavi qui cum la- 
borem ſuſtinere non potuit. J. Alt. F. commod. 
Tantùm eos caſus non præſtet, quibus reſiſti non 
poſſit quæ {ſine dolo & culpa ejus accidunt. J. 18. 
15 commod. v. l. 20. eod. Fortuitos caſus nullum 

umanum conſilium providere poteſt. J. 2. f. 7. F. 
de adm. rer. ad. civit. pert. Ad eos qui ſervandum 
aliquid conducunt, aut utendum accipiunt, dam- 
num injuria ab alio datum non pertinere, procul- 
dubio eſt. Qua enim cura, aut diligentia conſequi 


poſſumus, ne aliquis damnum nobis injuria det? 


J. 19. F. commod. See the ſixth Article of the ſe- 
cond Section of Proxies, and the twelfth Article 
of the fourth Section 6f Partnerſhip. 

We may take notice upon this Article, of the diſtine- 
tion which is made by the Divine Law, between the 
caſe where the thing borrowed periſhes in the abſence of 
the Owner, and where it periſhes in his preſence, In 
this laſt caſe, the loſs falls upon the Owner, and in the 
firſt, on the Borrower. If a Man borrow ought of 
his Neighbour, and it be hurt, or die, the owner 
thereof being not with it, he ſhall ſurely make it 
good. But if the ovyner thereof be with it, he 
ſhall not make it good. Exod. xxii. 14, 15, This 
diſtinftion, is it grounded on this, that the Maſter being 
preſent, for that the Borrower is not any ways to blame 
for the loſs of the thing; and that if the Borrower were 
to be acquitted of the loſs which happens in the Owner's 
abſence, . it would give occaſion to Borrowers to miſuſe, 
or neglect the things which they borrow, and even to 
pretend a loſs which had not happened? 

3 VII. | 

If the thing borrowed periſhes by an 7. De re- 
accident, againſt which the Borrower gard which 
might have guarded, by imploying his bt 
own thing, he ſhall be obliged to make ve 10 the 
it good. For he ought not to have uſed zhing bor- 
it, except for want of his own. And it oed, me 
would be the ſame; thing, if in a Fire gs 
he had let the thing he borrowed periſh, 
that he might fave his own”, _ 
© proinde, & fi incendio, vel ruina aliquid con- 
tingit, vel aliquid damnum fatale, non tenebitur, 


niſi forte cum poſſit res commodatas ſalvas facere, 


ſuas pretulit. 7. 5. $. 4. F commod. 
on OT 

If in view of ſome danger that was g. The Bor- 
to be feared; it was agreed that the Bor- rower may 
rower ſhould be accountable for all Ac. 4 77 > 
cidents, he ſhall be bound to make good Ang. 
the Damage that happens thereby o. For 
it was in his power not to tie himſelf up 
to this condition, and it is he himſelf 
who has put the thing in danger 
| Cum is qui a te,commodari ſibi bovem poſtu- 
labat, hoſtilis incurſionis contemplatione, pexiculum 


the Borrow- 


than to bis 
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120 The CIV 
amiſſionis, ac fortunam futuri damni in w ſuſce- 
iſſe ro tur: præſes provinciæ citum 
— ls implere eum compellet. J. 1. C. de 
commod, Si quis pactus fit * ex 42 —— 
omne periculum præſtet, Pomponius ait pactionem 
valere Ent, 1 net oY 1 von eſſe 
ſervandum. J. 7. F. 15, F de pad. l. 5.4. 2. . 
commod. v. I. 2 1. H. 1. 0d. ed, end A 

cle of the third Section of a Depeſuum. 


IX. 


2. of te If the thing lent is eſtimated between 


_ Fo the Lender and Borrower, ih order to 
424, adjuſt what the Borrower {hall reſtore ; 
in caſe he do not reſtore the Thing it 
ſelf, he ſhall be accountable for this va- 
lue, altho' the thing ſhould periſh by 
an accident p. For he who lends.in this 
manner, does it that he may ſecure to 
himſelf in all events, the recovery either 
of the Thing which he lends, or of the 


Value, if the Thing periſhes. 1 


Si forte res æſtimata data ſit, omne periculum 
præſtandum ab eo qui æſtimationem ſe præſtaturum 
recepit. J. 7. f. 3. F. commod. Æſtimatio periculum 


facit ejus qui ſuſcepit. Aut igitur ipſam rem de- 


bebit incorruptam reddere, aut æſtimationem de qua 

convenit. J. 1. H. 1. F. de eftimat. ad. 
2 o. If the Tf the thing lent periſhes by an ac- 
% cident, becaule the Borrower. put it to 
Thmg 10 another uſe than that for which it was 


ou Arg lent him, he ſhall be bound to make it 
for which it N e 


was lent, he 4 Si cui ideò argentum commodaverim, quod is 

is account - amicos ad cœnam invitaturum ſe diceret, & id 

able for ac- peregrè ſecum portaverit, fine ulla dubitatione eti- 

cidents, am piratarum, & latronum, & naufragii caſum præ- 
ſtare debet. J. 18. ff. commod. 


6 XI. a 
11. Penal- Tf the Lender declares for what uſe he 


71 de lends the Thing, and for what time, 
Thing, is intention ſhall ſerve as a Rule. An 
it nothing of this is mentioned, the Bor- 
rower cannot imploy the Thing, but in 
the natural and ordinary uſe for. which 
it is proper, and during the time that is 
neceſſary for the occaſion for which it 
was lent.. And if he puts it to anyother 
uſe, contrary to the intention of the 
Lender, or againſt his Order, he com- 
mits a kind of Theft : and he ſhall be 
bound to make good the Loſſes, and 
Damages that happen thereupon r. 


* Si tibi equum commodavero ut ad villam ad- 
duceres, tu ad bellum duxeris, commodati tenebe- 
Tis. I. F. §. 7. F. commod.. | ad 

Qui alias re commodata utitur, non folum com- 
modati, verum furti quoque tenetur. 4. J. F. 8. 
5 9. ft. de wy hr ex del. naſe. Qui jumenta 

bi commodata longius duxerit, alienave re, invito 
domino uſus fit, furtum facit. J. 40. F. de furt. 
Habet ſummam æquitatem, ut eatenus quiſque noſ- 
uy utatur, pen ect W J. 15. F. 
precar, the eighth and following Arti 
the firſt Setion, *© YN 


3 4 
\ 


i 

* / _ 

= 7 . 15 

2 & + 

"3 Takes. WE” 4 3 

A ; 1770 N * Gs 
g "=" N 4 # , 
X. * # 5 


W ht 15 "Mz I. . 
1 5 % 4 Y 
n 1 4 . 
4 — ® 7 — 5 ». ER 2 
Co * — * E — 1 
* 7 1 | TE 1 2 3 4 * 82 25 of . 5 


If the Thing is damaged without any 12. If the 
fault of the Borrower, and by the bare 11 
effect of the uſe which he had a right 5% ©; 
e 2 | they by the 
to put it to, he is not bound to make % # i; po 
ood the Damage; but if he is any wude 72 74. 
: Faw a ; — ; 1 
lame for it, he ought * it good 2 
Eum qui rem commodatam accepit, fi in eam 
rem uſus eſt in quam accepit, nihil ſi eam 
in nulla parte, culpa ſua deteriorem fecit. verum eſt. 
Nam fi culpa ejus fecit deteriorem, tenebitur. J. 10. 


 Siye commodata res five depoſita deterior ab eo 
qui acceperit, facta fit, non ſolum iſtz ſunt actio- 


nes, de quibus loquimur, verum etiam legis Aqui- 


liz. I. 18. F. 1. cod. Nog videbitur reddita, quæ 
deterior facta redditur, niſi quod intereſt præſtetur. 
eech R 
He who has borrowed a Thing, can- 13. 2 
not keep it by way of Compenſation for — _—_ 
i 1. yg | | 85 Not 
what the Lender may be indebted to % 4, way 
Ha ; 3 _ © ſation for 4 
Prætextu debiti, reſtitutio commodati non pro- nels, = 
babiliter recuſatur, 4. ult. C. de commod. _ © 


If to make uſe of the Thing borrow- 14. Ex. 


ed, it is neceſſary to be at ſome Ex. 4 % 4. 
pence, this falls to the ſhare of the Bor- % f 4, 


Ke the fourth Article of the following Sidi. 
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His has lent, a Thing cannot 1. Ee wi 
take it back till it has ſerved the has len 4 
uſe for Which it was lent. For it was 799% 59 
free for him not to have. lent it; but 4,4 fllef, 
having lent it, he is obliged, not only rer che uſe. 
in common Civility, but likewiſe by the 
effect of the Contract, to ſuffer the 
thing to be employed to that uſe; for 
otherwiſe the Loan, which ought to be 
a kindneſs, would prove an occaſion of 
cheating, and doing miſchie ... 
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7 ue bf the Burowit,/ the {dc 
ſhall be bound to pay ſuch Expences as 


as 


_ © Sicut voluntatis, St officii magis quam neceſ- 
ſitatis eſt, commodare; ita modum commodati, fi- 


nemque præſcribere, gue eſt, qui beneficium tribu- 
it. Cam autem id fecit (id eſt poſtquam com- 


modavit) tune finem preſcribere, & retroagere, at- 
que intempeſtive uſum commodatæ rei a non 


officium tantùm impedit } ſed & ſuſcepta obligatio, 
inter dandum accipiendumque. Geritur enim ne- 
gotium invicem, & ideo invicem propoſitæ ſunt 
actiones ut appareat quod principio beneficii, ac 


theſe, unleſs they are ſo very inconſide- 
rable, that the benefit which the Bor- 
rower reaps from the uſe of the thing 


lent ſhould oblige him to defray them ©. 


* Poſſunt juſtæ cauſie intervenire ex quibus cum 
eo, qui commodaſſet, agi deberet. Veluti,de.im- 


nudæ voluntatis fuerat, converti in mutuas præſta- 

tiones, actioneſque civiles. I. 17. f. 3. F. cmmod. 

Adjuvari quippe nos, non decipi beneficio oportet. 

d. §. In F . . 
II. 


2. How the In the Precarious Loan, the Lender 

Thing "9 may take back the Thing before the uſe 

2 which for which it was lent is ſerved; for he 

i; lent pre- did not lend it for a certain time; but 

cariouſy. on the contrary, on condition that he 
might take it back when he pleaſed b. 
However, this is not to be extended to 
an indiſcreet liberty of taking back the 
thing without any delay, and at an un- 
ſeaſonable time, which might occaſion 
damage to him who was 5 it; but 
ſuch a time ought to be allowed for re- 
ſtoring the thing, as appears to be rea- 
ſonable by the circumſtances c. 


penſis in valetudinem ſervi factis, quæve poſt fugam 
requirendi, reducendique cjus caufa factæ eſſent. 
Nam cibariorum impenſe, naturali ſcilicet ratione 
ad eum pertinent qui utendum accepiſſet. Sed & 
id, quod de impenſis valetudinis, aut fugæ diximus, 
ad majores impenſas pertinere debet. Modica enim 
impendia verius eſt, ut ficuti cibariorum, ad eun- 
dem pertineant. J. 18. F. 2. . commod. 1.8. ff. de 
pign. af, | 
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Of the Loan of MONEY, and 

other Thin gs 70 be reſtored in 
Kind; and of USU RY. 


Qui precario concedit, fic dat, quaſi tune re- 


cepturũs, cùm ſibi libuerit precarium {olyere. J. 1. nE have ſeen in the foregoing Ti- The origin 1 

el # 5 A * ee f tamdiu, wit tle, the manner in which Men / N 1 ; 

| „ . 6, I, : gs 181 

Fs Ut 3 CT deſiderant. Sd lend 10 othe LO tte thoſe 2 ach | i 

110. F. 3. ff. de queſt. In omnibus æquitas ſpec- T hings whoſe Nature is ſuch, that after be reſtored 1 

.. go. ff. de reg. jur. l. 18 3. eod. they have been uſed, they are capable of in kind. i 

Eee” being reſtored, as we return a Horſe to "M 

III. the perſon of whom we borrowed him. 1 

3. Of the If the Thing lent has any defect But there is another ſort of Things, 1 
defets of which may be of prejudice to the Bor- whoſe Nature is ſuch, that after we | bw 
IS rower, and if this defect was known to have made uſe of them, it is not poſſible if 
the Lender, he ſhall be accountable for to reſtore them. For we cannot uſe i 
any damage that ſhall happen thereby to them without conſuming them, or put- 1 


the Borrower. As if to hold Wine, or 


ting them out of our poſſeſſion. Of this 
Oil, he has lent Veſſels which he knew 


kind is Money, Grain, Liquors, and 
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to be ſpoiled; if to prop up a Building, other things of the like nature. So thar | 
he has lent Timber which he knew to to lend them, another kind of Cove- Wi 
be rotten. For we lend to do ſervice, nant is neceſſary; and this is the Loan 1 
and not to do miſchief d. which we ſhall diſcourſe of under this 1 
3 Title. 1 

Qui ſciens vaſa vitioſa commodavit, ſi ibi in- | bl: 


To underſtand aright the nature of 7, cha- 


fuſum vinum, vel oleum corruptum effuſumve eſt, . 5 * : 
Y this Loan, it is neceſſary to conſider in raters of 


bas Rs eo nomine eſt. J. 18. §. 3. F. com- 
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this kind of Things two Characters, Ting, if 

Idemque eſt fi ad fulciendam inſulam, tigna com- which diftinguiſh them from all others; which are 11 
modaſti-——=ſciens vitioſa— adjuvari quippe nos. and which are the Foundation of ſome ©” {1188 
non decipi beneficio oportet. J. 17. f. 3. in fine cod. diſtincti h MT 2 b | 1 
See the eighth Article of the third Section of Let- metions that are NECENATY to be ob- 7 4 


ſerved between this Loan, and the other 

Contracts of which we have ſpoke. 
The firſt of theſe Characters is, that 
we cannot uſe Money, Corn, Liquors, 
and other things of the like nature, but 
by ceaſing to have them: And this is a 
natural effect of the Providence of God, 
who defigning Man for Labour, has 
made theſe kinds of Things ſo neceſſary. 
to him, and has made them of ſuch a 
N nature, 


ting and Hiring. 


IV. e 
4.Expences The Expences which are neceſſary in 
2 o order to make uſe of the thing borrow- 
borrower ed, ſuch as the feeding and ſhoeing a 

Horſe that is lent, are due by the Bor- 

rower. But if there happen any other 

charges, ſuch as for curing a Horſe of 

_ 1 which he received without 
5. 
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nature, that they cannot be had hut by 
Labour, and that we ceaſe to have 
them as ſoon as we uſe them; to the 
Want, which always re- 
turns, may oblige Man to a Labour 
which laſts as long as his Life. 
The ſecond Character which diſtin- 
guiſhes theſe horn from all others, is 
that whereas in other Things it is very 
hard to find many of the ſame kind 
which are perfectly like to one another, 
and which have the ſame Value, and the 
ſame Qualities, we may eaſily in Things 
of this kind find many that are exactly 
the ſame both in Value, and in Quality. 


Thus, all Piſtoles, all Crowns, and all other 


Pieces of Money have the ſame Allay, 
the ſame Weight, the ſame Stamp, the 
ſame Value: and every one of them 
ſerves inſtead of all others of the ſame 
kind: and we may likewiſe make up the 
ſame Sum, in other Species of Coin. 
'Thus we have Grain for Grain, Liquors 
for Liquors, of the fame Quality, and 
of the ſame Meaſure, or. of the fame 
Weight. 


The nature Theſe two Characters of the Things 
of this kind of this kind, are the Foundations of the 


of Loan, an 


8 
2 are? this ſort of Loan. 


Commerce which is made of them by 
For fince we cannot 


diſtinguiſh have the uſe of them, and reſtore the 
| 2 the ſame things, as we might have of a Suit 
o 


12 1 


d i | 
=_ ad much of the ſame kind: which is eaſy 


Specie, 


„of Hangings, a Horſe, or a Book; we 


borrow them on condition to reſtore as 


other to be performed, ſince it depends whol- 
Conracs. I/ on counting, weighing, or meaſur- 


ing: and this is the Covenant which 
we diſtinguiſh by the name of a Loan of 
Things to be reſtored in kind. 

Thus we ſee that in our Language 
the word Loan is common to the Loan 
of Money, and to the Loan of a Horſe: 


and that altho' they are two ſorts of 


Covenants, whoſe Natures are different, 
and which have alſo in the Latin Tongue 
different Names, yet we give indifferently 
to the one and the other the Name only 


of Loan; becauſe both ſorts have this in 
common, that the one lends to the 


other on condition to have the fame 
Thing reſtored to him, if it be ſuch as 
that the uſe of it does not conſume it, 
or to receive another Thing exactly like 


to what was lent, and which may ſerve 


inſtead of it, if the Thing lent was ſuch 


that it could not be uſed, without being 


conſumed, or given away. But ſince, 
as has been remarked in the foregoing 
Title, we muſt not confound theſe two 
kinds of Covenants together, we have 
therefore thought proper to diſtinguiſh 
them by different Names. my 
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It 9 from this a of the Loa; 
which thall be the ſubject matter of 


this Title, what the Natute of it is, and 


that it is a Contract in which the Lend- 


er gives a Thing, on condition that the 
Borrower ſhall reſtore to him, not the 
ſame Thing in ſubſtance, but. as much 
of the fame kind. So that it is eſſen- 
tial to this Contract, that the Thing 
lent ſhould paſs in ſuch a manner to the 
Borrower, as that he may become Maſ- 
ter of it, in order to have a right to 
conſume it. And it is from this uſe of 

this kind of Loan, that we may diſcern 


what it has in common with Sale, with 


Exchange, with the Loan of Things to 
be reſtored in Specie, and with Letting 
and Hiring; and what it is that diſtin- 
guiſhes it from theſe other kinds of Co- 
A F 


It is common to Sale, and to the 


Loan of 'Things to be reſtored in kind, 
that the thing is alienated ; but in a 
Sale, it is alienated for a Price; and in 
a Loan, it is given on condition to re- 
ceive exactly ſuch another. 

It is common to Exchange, and to 
this kind of Loan, that one Thing is 
given for another; but in Exchange, it 
1s in the difference of the Things that 
the Contracters find their conyenicncy, 
giving ſome different thing to one ano- 
ther reciprocally, and at the ſame time: 
whereas 1n a Loan, one gives on condi- 
tion to have ſomething again, not im- 
mediately, but ſometime after, and not 
a different Thing, but a Thing exactly 
like to that which was lent. _ 

It is common to the Loan of Things 
to be reſtored in Specie, and tothe Loan 
of Things to be reſtored inKind, that a 
Thing is lent gratis; but in the Loan 
of Things to be reſtored in Specie, the 
Borrower is only to uſe the Thing, and 
to reſtore it after he has done with it 
and in the Loan of Things to be reſtored 
in Kind, the Borrower is allowed to 
conſume the Thing, and to give to the 
Lender another ot the ſame kind and 
value. e 

It is the nature of a Loan to be free and gratui- 
tous: and this Truth which is here preſuppoſed, ſhall be 
proved hereafter. | 


It is common to the Contract of 
Letting and Hiring, and to Loan, that 
a Thing is pm to be uſed. But in 
Letting and Hiring, the uſe of the thing 
is granted for a Hire, and on condition 
that the ſame Thing be reſtored: where- 
as in this kind of Loan, the uſe of the 
Thing is granted without any other 
Charge than that of reſtoring as much 


of the ſame kind. : 
t 


by 
7 


es common to thele five forts of 
Covenants, that the Parties coyenanting 
Go there creat of the Things, only wit] 
2 view to the Uſe which may be made 
of them; but they treat about this Uſe 
of the Things in a very different man- 
ner. One way, which 1s proper to the 
Loa of Things to be teſtored in Spe- 
cCie, and toLetting and Hiring, is where 
the Contracters treat only of the bare 
Uſe, and not of the Property of the 
Things; for in theſe Contracts there 
is no Alienation of the Thing: The 
other way Which is peculiar to Sale, 
to Exchange, and to the Loan of 
Things to 1 reſtored. in Kind, is where 
the Parties treat only of the bare Proper- 
ty of the Things, and where they are 
aljenated without any regard to the Uſe 
which ſhall be made of them, and in 
ſuch a manner, that altho' the Thin 
ſhould periſh as ſoon as the Contract 1s 
accompliſhed, and before it were poſſi- 
ble for him who receives the Thing to 
make any uſe of it; yet the Contract 
would remain entire: Whereas the 
Loan of Things that are to be reſtored 
in Specie, and the c 
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and Hiring do not ſubſiſt, if the Thing 
1 2 4 before he who receives it has 
been able to uſe it: and the Contract 
vaniſhes, if the Thing periſh. From 
whence it follows, that he who has 
taken a Thing by Sale, by Exchange, 
or by a Loan, which obliges him to re- 
Fore it in Kind, is become Proprietor 
of the Thing ; and that when he uſes it, 
it is his own Thing that he uſes. But 


de of ts We have made here all theſe Re- 


Kemars . Warks on the different Natures of the 


Fe made; Things which are lent, either by a Loan 
| "which obliges to make Reſtitution in 
Specie, or by a Loan which obliges to 
2 Reſfiturion in, Kind; upon the Cha- 
rafters. that are common to Loan, and 
to other kinds of Covenants; and upon 
thoſe which Giltingulſh them in order 
to lay the Foundations of the Rules of 


Loan, Which ſhall be explained in this 
4 e e 
And theſe Remarks will likewiſe 
ſerve, together with others that ſhall 2 
made hereafter, to diſcover. what are the 
© cauſes which fender it unlawful to take 
Intereſt for Money lent, and why this 
Intereſt, which is otherwiſe called Uſu- 
, 5 which was ſuffered by the Ro- 


Ss 


maya, 3s fo little countenanced with 
us, that our Laws puniſh Uſury as a 
NG Vo L. I. 


ontract of Letting 
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very great Crime. We give the name 

of U ury, to every thing that the Cre- 

ditor who has lent either Money, or 
Proviſions, or other Things which are 
conſumed by Uſe, may receive over and 

aboye the value of the Money, or other 

'Thing which he lent. F 

Although this matter of Uſury being of Hay, 
otherwiſe regulated by our Laws, than aud he 
by the Roman Law, be without the % 3 
bounds of the deſign of this Work; yet yer i 1 
ſeeing it is an eſſential part of this kind ay un- 
of Loan we are now treating of, and lamful. 
that the knowledge of it is of moſt fre- 

quent and neceſſary uſe, and that it hath 

its Principles in the Law of Nature, 

we thought it not proper to omit it in 

this Title of Loan. But to keep to the 
method which we propoſed, not to in- 

ſert in the detail of the Rules any others 

than ſuch as are both agrecable to the 
Roman Law, and to our Uſage, we ſhall 

blend what relates to Uſury, with the 
particular Rules of Loan; and we ſhall 
mention here at the head of this Title, all 

that we ſhall think fit to ſay on this 


ſubject. WB „ 

5 To eſtabliſh the Principles upon which 
we are to judge, whether the Intereſt 
of Money lent be lawful, or not, we 
need only have recourſe to the Autho- 
rity of the Divine Law, which has con- 
demned it, and forbid it in ſuch ſtrong 
and expreſs terms. For whoever has 
common ſenſe, cannot but agree that 
that is to be accounted unjuſt and un- 
lawful which God condemns and pro- 
Hibits>. But although it be his Will 
alone which is the Rate of Juſtice, or 
rather which is Juſtice it ſelf, and which 
renders juſt and holy whatever he com- 
mands e; yet he ſuffers, and even re- 
quires that Man ſhould conſider and exa- 
mine what that Juſtice is, and that he 
ſhould open his eyes to the Light of it, 
in order to know it d. If therefore we 
would diſcover what is the character of 
the Iniquity, which renders Uſury ſo 
criminal before God, and which ought 
to make it ſo to us both in our hearts 
and minds; we have only to conſider 
what the Nature of this Contract of 
Loan is, in order to judge whether it be 
juſt to take Intereſt for it or not. And we 
ſhall eaſily perceive by the Natural Prin- 
ciples of the Uſe which God has given 
to this Contract in the Society of Men, 
that Uſury is a, Crime which violates 
theſe Principles, and undermines the 
very Foundations of the Order of So- 
n | 

»A Man of Underſtanding truſteth in the Law. 
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; "The riro ways of Lending whether 
it be that of the Loan of 'T hings to be 
reſtored in Specie, which has been 
treated of under the foregoing Title, or 


tze Loan of Things to be reſtored- in 
Kind, which is the ſubject of this Title, 

| Uerive their Origin, 2e all the other Co- 
 » venints, from the Order of Society; 
and they | 
— For it is eſſential to this Or der 5 where 


are natural and eſſential to it. 


Men are linked together by mutual Love, 
and where eyery one has for a Rule 
of the Love Which he owes to his 


| Neighbour, that which he has for him- 


ſelf, that there ſhould be ways whereby 
Men may aſſiſt one another 1 oulys 
both with Things, and with their Per- 
ſons. And as there are Covenants eſta- 
bliſhed for ſuch Commerces between 
them as are not gratuitous, ſo there 


ought alſo to be for ſuch as are. Thus, 


ſeeing Men may. traffick with one ano- 
ther about the Property and Uſe of 
Things; there are therefore Covenants 


Nn 


in, that there are 


two ways by which people may com- 
HY 8 one another the tr 1 | 
Things. One is gratuitous, and the 
8688 r erw in duch thing 
Where this Commerce may be lawful. 
Thus, the Owner of a Horſe, may ei- 


ther let him out for a Hire, or the 
RICE the Service which the ſaid 

orſe may render; or he may lend the 
uſe of him 'gratuirouſly, and without 
any reward. And theſe two ſorts of 
Covenants have their Nature and Cha- 
ractets different, which ought not to be 
confounded togethert. 


It remains therefore, in order to know 
whether we may take Intereſt for the 
Loan of Money, or not, that we examine, 

4 N 14 wind 


71 . 
if by 
od 


2. 


9 By * N ; 2 1 
. whether as there are two ways of giv- 


ther by Letting 


* ine, to have it in his choice to ſay, 
that he lends it out upon Intereſt, or 
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ing the uſe of a Horſe, of a Houle, a 
Suit of Hangings, and other things of 
the, like nature, one by the Loan of 
Things, to be reſtored, in Specie, and 


without any recompence, and the other 
by Letting it to Hire for a certain price, 
and both the one and the other honeſ 
5 7 un here be 8 two "Ip 
of giving Ny? Cort” Laquors, anc 
ths ther ting of the ke Kind; .one 
by a free gratuitous Loan, and the o- 
them out for Hire, or 
a gainful Loan. So that as it is indiffe- 
rently juſt and natural, that he who 
gives his Horſe, ſhould have his choice 


of ſaying that he either lends it, or 
that he lets it out, it may be likewiſe 
equally natural and juſt for him who 


55 iis Money, his Corn, his Oil, his 


without Intereſt. 


This is without doubt the point in 


queſtion, Which depends on the know- 
e. of the Cauſes which juſtify the 
WI 

his Horſe, will only let him out for a 
certain profit; and on the enquiry whe- 
ther there be alſo cauſes which juſtify 
the will of him who will not lend his 
Money, or his Proviſions, but on con- 
dition that he ſhall have Intereſt for 


of him, who inſtead of lending 


them. And in order to judge of this 


Parallel, we muſt conſider What it is 
that paſſes in the Contract of Lettin 
and Hir 
is in the Loan of Money, or Provi- 
F f 


iring, and likewiſe ſee what pal- 


i - 


In the hiring of a Horſe, a Houſe, 
and other things, he who lets it out 


may juſtly. ſtipulate the price of the 


| ſervice and uſe which he who-hires the + 
thing may reap from it, whilſt he who 
is the Owner of it ceaſes to enjoy it, 
and to make uſe of it: and he likewiſe 
has for a Title to juſtify him in ſo do- 


that ſort of diminution, which, 


Hough it be inſenſible, does neverthe- 


leſs happen to the thing that is hired. 


In the Leaſe of a Farm, the Leſſor 
juſtly ſtipulates the price of the Fruits 
and other Revenues which may ariſe 


from the Lands that are farmed out. 
In Undertakings of Work to be done, 


and in the Hire of Labourers, it is but 


juſt that thoſe who give their time 


and their pains, ſhould ſecure to them- 
ſelves a Salary for the Labour out of 
which Men are to get their Iivelihood. 
Me ſee then, in 
merce, that that which renders lawful 
the Profit, or the Revenue, that my 


theſe ſorts of Com- 


3 
«4 


his Induſtry, or a Horſe, a Houle, a 


another to enjoy either the Produce of 


But altho' this ur ſeems to be 
a juſt Title for taking a Salary, a Hire, 


ſufficient to juſtify the profit that is 


are eſſential to this Contract, and which 


the Covenant, for the profit to be 


ſuch a Stipulation for the Intereſt of 


of the 1 8 which the Borrower 
might make of them, which cannot be, 
as ſhall be ſhewn hereafter; yet the want 
ceſſary to juſtify the profit that is made 
by F and Hiring, would render 
the Intereſt of Money unlawful. And 

in order to judge of it; we are only to 


which are to be found in Letting and 
Hiring, and not in a Loan, and with- 
out which eyen the profit that is made 
Y Letting to Hire, would be unlaw- 


In Letting and Hiring, it is neceſſary 
that he who hires the Thing, ſhould 
be at liberty to make uſe of it, and en- 
joy it according to the quality of the 
Agreement, and if he were hindred 
from doing ſo by an Accident, he would 
be diſcharged from the Rent, or Hire. 
But in a Loan, the Borrower remains 


he has borrowed, or that he is hindred 
by ſome accident from uſing it. 

In Letting and Hiring, the perſon 
who hires the Thin 7 18 obliged only to 
reſtore the ſame; thing which he has 


In 1 and Hiring, the diminu- 
tion, be it ſenſible or inſenſible, Which 
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be made hy them, is, that he who lets 
out to another, either his 1 or 


Farm, or other Thing, ſtipulates juſtly 
a' Price for the Right which he gives 


his Labour, or the Service of his Horſe, 
to dwell in his Houſe, to reap the. 
Fruits of his Lands, or to Have the be- 
nefit of the other uſes that may be made 
of the Thing that is let out to Hire. 
or other Revenue; yet it would not be 


made by letting to Hire, if it were not 
attended with the other Characters that 


are ſuch, that if they were Fung: 


thereby, would be unjuſt. So that al- 
tho? it Were true, that one might make 


Money, or Proviſions, in conſideration 


of theſe other Characters which are ne- 


conſider what thoſe Characters are, 


bound, whether he uſes the thing that 


happens to the Thing that is let, by 
the uſe which is made of it by the per- 
ſan, Who has hired it, falls upon the 
Owner, who had let it out. e 

But in a Loan of this Kind, the Lender 
ſuffers no diminution, nor bears any loſs. 


In Letting. and Hiring, the Leſſee 


uſes that which belongs to another, for 
he who lets a Thing remains Maſter of 
it: and if he were not, he would have 
no right to take a Rent, or Hire, for 


„ 


But in this kind of Loan, the Borrow- 
er becomes Maſter of the thing that is 
lent him; and if he were not, he could not 
uſe it. So that when he makes uſe of it, 
it is his own thing that he uſes; and the 


Lender has no longer any right to it. 


Me ſee by this parallel of the Cha- 
raters which diſtinguiſh the Contract 
of Letting and Hiring from that of 
Loan, what are in e of Let- 
ting and Hiring the natural Cauſes which 
J fy the profit which he makes who. 


other thing; and that to render the 
Rent, or Hire thereof lawful, it is ne- 


ceſſary, that he who lets out a thing, 
ſhould retain the Property of it, and 
that he remaining Maſter of the thing, 


ſhould bear the loſs or diminution of it, 
if it periſhes, of is diminiſhed. And 
he muſt moreover warrant the Epjey- 
ment and Uſe of the Thing to him who. 
hires it, and if this Enjoyment ſhould 
be interrupted, and =—_ even altho it 
were by. an Accident, he could not de- 
mand, the Rent, or Hire. Which makes 
the condition of the Leſſee ſuch, that 
he is ſure of enjoying the Thing of an- 
other perſon, without being in danger 
of paying any thing tor it if he does 
not enjoy it, and without the hazard of. 
loſing the Thing, if it periſnes. 

Theſe are the natural Foundations 
which render theſe ſorts of Commerce 
lawful, where one puts a Thing into 


the hands of another perſon, for ſome 
gain or profit that accrues to both. 


And we ſee on the g; that he 


Intereſt, does not aſcertain any profit to 


the Borrower; and yet nevertheleſs ſe- 


cures: to himſelf a certain gain. That 
he does not ſo much as warrant the uſe 
of the Thing which he gives, and that 
on the contrary, although the Thing 
which he lends ſhould happen to periſh, 
the Borrower ſhall nevertheleſs be bound 
to. reſtore to him as much, and likewiſe 
the Intereſt. . So that he takes a ſure 
profit, where the Borrower can have 
only loſs : That he takes profit of a 
9 5 . thing 


* 


u 
1 out his Labour, his Lands, or any 


3 
. 
oy . 
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who lends Money, or Proviſions, upon 
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Firſt pre- 


text of U- this, 


and with the hazard 
Profit and Capital, without the Lender's 


of the Profits that are made by A 


"Ms 


to uſe by the ry of © os TOs 
oth of the whole 


contributing any ſhare, either of the 
ſaid Induftry, of 15 the Lofs. | 
We ſhalf not enlar e an inſide” on 
the conſequences which follow from all 
theſe Principles: and what has been 
ſaid, is ſufficient to convince us, that 
Uſury is not only unjuſt becauſe of its 


being prohibited by the Law of od, | 


and becauſe of its being contrary to 
Charity, but that it is moreover natu- 
rally unlawful, as being a violation of 
the moſt juſt "and moſt certain Princi- 
ples of the Nature of Covenants, and 
ird are the Foundation of the 
theſe 
ſorts of Commerce. So that it is not 
ſtrange that Uſary ſhould be looked on 


as ſo odious and' $5 criminal a practice, 
and that it ſhould be fo rigorouſly con- 


demned, both by divine and humane 


Laws, and fo ſeverely repreſſed, both 


by our Religion, and Civi Policy. _w_ 
It would not be neceſſary, after theſe 
roofs of the iniquity of ſfury, to an- 
ale the Ob TI that pt; brought 
Uſurers, feet being it cannot be doubted 


bo an unlawful, Commerce cannot be 
3 lerated on any pretext whatſoever. 


beſides, the Law allows of none, 
and condemns all Uſury without 4 5 


ction, and without having an ard 
to all the motiyes that are made uſe of 
to juſtify it, and to excuſe it. But 


becauſe the pretexts for Uſury, howe- 
ver u yt they may be, have this effect, 


that t 
tend that the general Rule prohibiting 


Uſury admits of the Rikpepdionk which 


they would make to it, it is neceſſa 

ew 
jecklom, to theſe pretexts, that this 
Rule admits of 1 no Exception WIRED 


ever. 
Alt he retexts of Uſurers « wait in 


ay that they do a kindneſs; 


ſurers, that the they deprive themſelves of the gain 


do 4 
| rs 


Aiſwer. 


which they might make of their Mon 
or other things which they may len 78 
and even that the Loan — them 
loſs. And in fine, that the Borrower 
makes profit by i it, or TEAPS ſome other 
advantage from it. 

It is true, that to lend, is to, 90 a 
kindneſs, and this is the natural and eſ- 
ſential ch aracter of the Contract of 
Loan. But it is for this very reaſon, 
that we can lend 2 gratuitouſly, in 


* 


"TW Cl 11. LAW e. 


the ſame manner as we can 


that i is not bis own; and even of 
Gift, or beſtow Alms, without any re- 


5 thing which in its own nature yields. 
no profit; but which can only be put 


NE | 


ole who make uſe of them, pre- 


by the Anfwers to theſe Ob- 


DSO L 
only make 49 


Fs re And it would be very 

that means of a Contract, 
the wn, es e of which is ro do a 
kindnefs, we ſhould make Merchandize 


of that very kindneſs, * As therefore it 
would be 


againſt all Order, for him 
who makes a free Gift, or beſtows Alms, 
to ſell that Favour which he does by 
giving 3 and that it would not be any. 
onger either a Gift, or an Alms; it is 
likewiſe con to Order, that he 
who lends ſhould fell his kindneſs.” For 
in a word, it is ſo eſſential to all man- 
ner of Kindneſs that it ſhould be gra- 
tuitous, that even in the Covenants 
where one ma uy lawfully receive a profit 
for doing a Kindneſs, it cannot be the 
Kindneſs it ſelf which is turned into 
Commerce. But every Profit has ſome 
other cauſe. Thus, he who lets his 
Houſe to one who cannot find another, 
does him a Kindneſs : but he ſhall not 
for this reaſon be at liberty to take 
from this Tenant, whom he is willi 
to oblige, a greater Rent than he would 
take from one whom he did no ways 
intend to oblige by letting it: Other- 
wiſe it might be faid, that we may ſell. 
dearer to a Friend than to a Stranger, 
ſeeing we ſhould {ell to him with the 
circumſtance of having a mind to oblige 
58 which we ſhould not have in Re 

oughts, if we fold to a Stranger. 

Fe. cannot therefore, make uſe of 


| the pretext of doing a pleaſure to ex- 


cuſe Uſury, but as a blind, and with 
intention to overthrow the Grder of the 
firſt Laws, which enjoin us to do good, 
only becauſe they require us to love 3 
which do not ſuffer us to ſell that 
Love which they command every one 
hs have in his heart towards his gt” 
as 
This Truth, that a Kindneſs cannot 
"= bought and ſold, is fo natural, thar 
10 the 2 Law, which allowed of 
ſury, as ſhall be ſhewn hereafter, a 
Debtor could not even compenſate 
with the Intereſt which he owed, a 
good Office done to his Creditor. And 
we have a remarkable Inſtance of it in 
one of the Laws of the Pandetts i, 
where it is ſaid, That if one who i is in- 


which 


O the Loa of Money, Cc. Tit. 6: 


| hich he renders is ſo far from being 
. reckoned a Compenſation for that Inte- 
' reſt, that it is laid down as a Rule in 
that Law, That every good Office 
which the Debtor renders to his Credi- 
b [fs in taking care of his Affairs; obliges 
him to demand that Intereſt of himſelf, 
and to pay it. without retaining it as a 
Compenſation for the kindneſs he does 
bim; becauſe; as is mentioned in the 
ſame Law, in relation to another kind 
of duty, thoſe who do any Office, or 
Service, Which in its nature ought to 


be free and gratuitous; ought to do it 


intirely, and without intereſt; and can 
take nothing for its. And we ſee like- 


wiſe in the Roman Authors; who were 


no more enlightned with the Spirit of 
the Divine Law, than thoſe Authors 
were from which the Laws of the 
Pandects have been taken, that they 
were of Opinion, that it was eſſential 
to the nature of an Act of Kindneſs, 
not to put it out to Uſury k. 
f L. 38. F. de neg. geſt. 


5 Cum pratuitam, certè integram, & abſtinen- 
tem omni lucro, præſtare fidem deberent. d. 1.38. 


de neg. geſt. | 
F . — liberaleſque ſumus non ut exigamus 
gratiam: neque enim beneficium fœneramur. Cic, 
At amicitia, Fœneratum iſthuc hoc beneficium tibi, 
pulchre dices. Terenr. in Phorinione. 


Second and All the conſequence then which the 


third Fre. Creditor, who lends his Money with 
text, Loſs, 


Want $ | 
pry 7 tention of his to do a kindneſs, 1s, that 


he ought to lend it gratis; and if the 

Loan is not agreeable to him with this 
condition, which is inſeparable from it, 

he has nothing to do but to keep his 
Money, or put it to ſome other ule. 

And he will not have reaſon to com- 

lain, neither that the Loan deprives 

bim of a Gain, nor that it occaſions 

Aufner. him any Loſs. And this may ſerve as 
an anſwer to the objection, made by 
thoſe who ſay, that by lending they 
ceaſe to gain, or that they cven loſe, 
ſeeing they are at liberty not to lend; 
ſeeing the Contract of Loan was not in- 
vented for the benefit of thoſe who 
lend, but for the conveniency of thoſe 
who borrow; and in fine, that r le 
may lay out their Dy in purchaſing 
Annuities, or employ it ſome other way, 
beſides that of lending it on — 3 
which can never become innocent un- 
der any pretext whatſoever, ſecing there 
is none bat what God has foreſeen, and 
which his expreſs prohibition of Uſury 
ſhews to be unwarrantable. Thus, we 
ſee that both the Church, and the State, 
haye prohibited Uſury by ſo many Laws, 

1 


this view, can draw from this good in- 


not as a bare Injuſtice, but as a great 
Crime. For the Councils, and the Ca- 
nons, do ſo ſeverely repreſs Uſury, that 
they condemn even as Hereticks, thoſe 
who ſtand up in defence of it i, becauſe 
that in effect it is an error againſt the 
55 and firſt Principles of the Law 
of God. And the Ordinances puniſh it 
ſo rigorouſly, that the Puniſhment of 
Uſury in France, for the firſt time, is a 
publick acknowledgment of the Offence, 


ini an ignominious manner; which in 


France is called, L'Amande Honorable, 
and Baniſhment morcover. And the ſe- 
cond Offence is Death!. And by that 
Law the Uſurer is to be hanged, altho” 
he ſhould alledge in his defence, that 
by lending his Money he ceaſed to gain, 
or that even he ſuſtained ſome loſs or 
damage thereby. 


1. Fe D. 47. toto tit. de uſr. Clem. de 
ur. ä 
Ordinance of Blois, Art. 202. 


The pretext of the profit which the Fourth fre- 


Borrower may make of the Money 
which he borrows, is of no greater con- 
{ideration in the eye of the Law, than the 
other pretexts before mentioned; and it 


text, The 
Profit of the 


over, 


likewiſe is nothing elſe but an illuſion. Auſwer. 


Seeing this Profit, if any were to be made 
by the Borrower, could not be a ſuffici- 
ent Title to juſtify the Lender's taking 
Intereſt. For it is the Rule touching 
future Profits, that to be intitled to a 
ſhare of them, one ought to run a ha- 
zard of the Loſſes which may happen, 
inſtead of the Profits which were hoped 
for. And the condition of being in- 
titled to a ſhare of a future Gain, im- 

lies that of not profiting, unleſs there 
be Gain made, and even of loſing, in 
caſe any Loſs does happen n. One can- 


not therefore, without breach of Hu- 


manity, nor even without a Crime, diſ- 


charge himſelf from the Loſs, and aſ- 


certain to himſelf a Gain. To which 
we mult add what has been ſaid touch- 


« 


ing the cauſes which juſtify the taking 


of Profit. 


m Secundum naturam eſt commoda cujuſque rei 
eum ſequi, quem ſequuntur incommoda. J. ro. F. 
de reg. jur. See the inſtance given in J. ult. F. 3. 
Cod. de furt. and of l. 13. f. 1. F. commod. _ 


There remains then no other Title for Iniquity of 
the juſtification of Uſury, beſides the . 


Covetouſneſs of the Lender, and the 
Neceſſity of the Borrower. And it is 


likewiſe the combination of theſe two 
different kinds of Evils, which has been 


the occaſion, and the ſource of the 
Commerce of Uſurers. So that where- 


as 
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Who is in Want, near to him who is a- 


ble to. relieve; him, th oo br of Uiary's being x gra Cn 1 


the Neceſſity of the one, may diſpoſc 


the other to exerciſe his Charity, or 


ity" 3. the Ufurer makes of this 

Launen ee 5 latry, Adultery, and other great Crimes. 
trary to the Spirit of the Law of Nature. 
For if there were no greater difference 
between lending one's Money without 
Intereſt, or upon Intereſt, than there is 


ODonjuncture u Snare; according to the 


| Scripture -Phraſez; he lies in wait, to 


4 Te 4 
+ 


is the maker of chem all Prov. XXii. 2. 
the Lord lighteneth both their eyes. Prov. xxix. 13. 
1 aul ve every man commandment concerning 
His eyes are privily ſet againſt the hs Yo 
"Jab ip wk Sheri, 162 TXew hs bs dan he 
eth in wait to-catch the poor: he doth catch the 
poor when he draweth him into his net. Hal. x. 


: . 


0 2 . 9. ; #2 


Bad conſe: We ſhall not dwell upon the other 
quences of Characters of the Iniquity that is to be 
Uſe. found in Uſury, ſuch as Idleneſs p, which 

| it leads the Uſurer into, by reaſon of 
the facility of making Pro it, without 
Induſtry, without Hazard, and without 
Trouble; the liberty which the Lend- 
er has to take his Intereſt immediately, 
and to demand his Principal whenever 
he pleaſes; and the ſlavery ꝗ into which 
Uſury brings the Debtor, under the 
burden of paying always to no purpoſe; 
and of ſeeing himſelf expoſed en mo- 
ment to repay the whole at an unſeaſon- 
able time, which may prove his ruine. 
Neither ſhall we enlarge any farther on 
the detail of the Inconveniencies of 
fury in Trade, and the Troubles and 
other Evils which it occaſions to the 
Publick. They are ſufficiently known 
by experience; and it is eaſie to ima- 
gine, that a crime which extinguiſhes 
the Spirit of the firſt Laws, and which 
by that means deſtroys the very Foun- 
dations of Society, raiſes Troubles and 
Diſorders in it; and Troubles of ſuch 
dangerous conſequence, that we know 
that at Rome Uſury was the occaſion of 
many Seditions ; and it is upon this 
account that our Laws have extended the 
puniſhment of Uſurers even to death. 


1 


r Vivant omnes Judzi de laboribus manuum ſua- 
rum, vel negotiationibus ſine terminis, vel uſuris. 
St. Lewis, 1254. In omnibus fere locis, ita crimen 
uſurarum invaluit, ut (aliis negotiis prætermiſſis) quaſi 
. licite uſuras exerceant. Cad. J. 3. dewſur. 
de borrower is ſervant to the lender. Prov, 
dans vetus urbi fœnebre malum : & ſeditio- 
num, diſcordiarumque creberrima cauſa. Tacir. 6. 


2 a he ſeveral Evils which are occafi» 
Ve i oned by Ulury, and the charafters of 
BS 4 | 


The poor and the deceitful man meet together: 


AW, Sc. Book I. 
. e 8 . % : 


Iniquity which are diſcovered in it by the Law, 
the Principles of the Law of Nature, #4 ** 
are Ir of the Prohibition of it 


Law of God. And we cannot 


it an Abomina- 
tion, and place it in the rank with Ido- 


between lending a Horſe, and ng 


him to hire, it would be impious an 
abſurd to imagine, that the Law of 
God, which does not forbid the taking 
Hire for a thing that is let out, ſhould 


have forbid the taking Intereſt for Mo- 


ney lent, and ſhould have placed it in the 


number of the moſt enormous crimes. 
So that it muſt neceſſarily be, that the 
Law of Nature, which is not tranſgreſſed 
by 3 and Hiring, be ſo by Uſury: 
and it is ſo in reality all the ſeveral ways 
that have been mentioned, and which 
render Uſury ſo contrary. to wr a 
and give it a character of Iniquity ſo 
naturally ſenſible, that it has made it 
odious even to thoſe Nations which 


were ignorant of the firſt Laws u. For U fo- 
it was prohibited at Rome in the firſt g . 


Ages of the Commonwealth, and long 
before the Goſpel was known there; 
and it was even more rigorouſly prohi- 
bited than Theſt. Since whereas the 
Puniſhment of Theft was only the dou- 
ble of the thing ſtollen, that of Uſury 
was the quadruple *, Thus Uſury was 
looked upon among the Romans as a 
very pernicious crime; and thus we 
likewiſe fee that an eminent Roman, 
being one day aſked what he thought of 


Uſury, madè no other anſwer to the 


perſon who aſked him the queſtion, 
than by aſking him again what he 
thought of Murder). And the Author 
who has taken notice of this anſwer, 
has ſaid in another place, that Uſury 
kills 2. We know likewiſe that another 
Author af greater antiquity, in raillery, 
makes one who wanted Money to ſay, 
that if he could not get any to borrow, 
he would take ſome upon Intereſt; to 
ſhew that it is contrary to the natur 
of Loan to take Intereſt for its. 
And if thy brother be waxen poor, and fallen 
in decay with ther; then thou ſhalt relieve him: 
ea, though he be. a, ſtranger, or a_ſojourner, 2 
e may live with thee. Take thou no uſury of 
him, or increaſe; but fear thy God, that thy bro- 
ther may liye with thee. Thou ſhalt not give him 
thy 907 pon phy. nor lend him thy vietuals 


Ny. 35, 36,37. Thou ſhalt not 
, 35» 30,37 Swe 


for incr 


Q© [Sy F_Y BK. as . — 


muncias redacta: 


lend upon uſury to thy brother; uſury of money, 


uſury of victuals, uſury of any thing that is lent 


upon uſury. Unto a ſtranger thou mayeſt lend 
upon uſury, but unto. thy brother thou ſhalt not 
lend upon uſury, Deut. xxiii. 19, 20. L rebuked 
the Nobles, and Governors. and ſaid unto them, 
do ye all of you take uſury from your brethren, 


2 Eſar. v. To . | 


Lord, who (hall dwell in thy tabernacle, or 
who ſhall reſt upon thy holy hill? He that 
hath not — his money upon uſury. Pſal. xv. 
1, 6. He that hath not given forth upon uſury, nei- 
ther hath taken any increaſe. Ile is juſt, he ſhall 
ſurely live, faith the Lord God, Exek. xviil. 8, 9. 
Hath eaten upon the mountains, and defiled his 
neighbour's wife; Hath oppreſſed the poor and 
needy, . hath ſpoiled by . violence, hath not re- 
ſtored the pledge, and hath lift up his eyes to the 
idols, hath committed abomination. Hath given 
forth upon uſury, and . hath taken increaſe ; ſhall he 
then live? he ſhall not live ;- he hath done all theſe 
abominations, he ſhall ſurely die, his blood ſhall be 


upon him. Ezeck. xviii. 11, 12, 13. That hath. 


not received uſury nor increaſe. Jbid. v. 17. Thou 
haſt taken uſury and increaſe. 1bid.xxii. 12. 
Primum improbantur hi quzſtus, qui in odia 
hominum incurrunt, ut fœneratorum. Cic. lib. 1. 
de Me. . i | 15 | 

. * Majores noſtri fic habuerunt, & ita legibus po- 
ſuerunt. Furem dupli condemnari, foeneratorem 
2 Marc. Cato de re ruſt. Sanè vetus urbi 
cenebre malum, & ſeditionum diſcordiarumque 


creberrima cauſa; eoque cohibebatur antiquis quo- 


que, & minus corruptis moribus. Nam primo du- 
odecim tabulis ſanctum, ne quis unxiariò fœnore 
amplius exerceret, cùm antea, ex libidine locuple- 
tum agitaretur. Dein rogatione tribunitia ad ſe- 
| poſtremò vetita uſura. Multiſ- 
que plebiſcitis obviam itum fraudibus, quæ toties 
repreſſæ, miras per artes rurſum oriebantur. Tacitus 


6. annalium, anno urbis 786. 


Cum ille qui quæſierat, dixiſſet, quid fœnerari? 
tum Cato: quid hominem, inquit, occidere? Cic. 


. bib. 2. de off. in fine. 


Ne fœnote trucidetur. Cic. pro Cœlio. 
Si mutuò non potero, certum eſt ſumam fœ- 


difficulties, 


ohen It may be obige by ſome, as to the 


Uſury by the Law of 
God, that Face were made only for the 


unlawful by the Law of Nature: And 
it may be 


ikewiſe imagined, with re- 
ſpect to that ancient Law among the 
Romans, that it was afterwards aboliſh- 


ed, and that Uſury was afterwards per- 


mitted at Rome, as appears both from the 
Digeſt, and the Code. And it will not 


be amiſs to give an anſwer to theſe laſt 
| 55 the ſatisfaction of thoſe 

who may not ſo readily perceive the 

anſwers to them, altho' they be eaſie to 


be underſtood. 


> Thou ſhalt not lend upon N thy brother; 
uſury of money, uſury of victuals, uſury of any 
thing that is lent upon, uſury. Unto a ſtranger thou 


mayeſt lend upon uſury. Deut. xxiii, 19, 20. 
.Vor. I. 


# 


e the Loan of Money, &c. Tit. 6. 129 


"TE" true, that the Law of God, 4/wer. 


which forbad Ulury to the Jews, allow- 
ed them to lend upon Ulury to Stran- 
gers. But we mult not divide the Law 
: it ſelf: and this liberty cannot 
change the idea which God gives us of 
Uſury both in the Law it (elf, and like- 
wiſe 85 the Prophets. For ſeeing they 
tell us that Uſury is an Abomination; 
it is neceſſary that this Truth ſhould 
remain inviolable; and that this liberty 
granted to the Jews ſhould not be con- 
trary to it. And in fact it is not con- 
trary to it, as will appear from the re- 


mark we ſhall make on two Truths 


which we learn from the fame 
Law, and from - the Goſpel, and 
which. plainly ſhew that this liberty 
which was given to the Jes to lend 


upon Uſury to Strangers, is no ways in- 


conſiſtent with the Divine Prohibition 
of Uſury; and that this Prohibition is 
ſtill in greater force under the new 
Law. | 

The firſt of theſe Truths is, that the 
Law was BY to a people choſen from 
among all other Nations e. And who, 
at the time that this Law, was given 


them, did live in the midſt of other 


Nations, whom they were commanded 
to look upon as enemies whom they 
were to deſtroy without mercy d, for 
fear leſt thoſe who compoſed the Elect. 
People, ſhould ceaſe to look upon thoſe 
Strangers as enemies to God and them, 
and ſhould enter into ſuch ties and en- 
gagements with them, ſo as to be drawn 
over to their Idolatry, and their other 
8 . 5 


-© The Lord thy God hath choſen thee to be a 
ſpecial people unto himſelf, above all ple that 
are upon the face of the earth. Deut. vii. 6. 

* Thou ſhalt ſmite them, and utterly deſtroy 


| them, thou ſhalt make no covenant with them, 


nor ſhew mercy unto them. Deut. vii. 2 
 * Left they make thee fin againſt me, if thou 


| ſerve their Gods. Exod, xxiii. 3 3. Thou ſhalt not 
bow down to their Gods, nor ſerve them, nor 
do after their works, but thou ſhalt utterly over- 


throw them, and quite break down their images. 
Exod, xxiii. 24. Deut. vii. 4. For ſurely they will 
turn away your hearts after their Gods. 1 Kings xi. 
2. Exod. xXxiv, 12. 121 ä 


The bare reflexion on this firſt Truth, 
is ſufficient to warrant our drawing this 
inference from it, that the liberty under 
the old Law of lending upon Uſury to 
Strangers, joined with the prohibition - 
of Ulury among the Jes themſelves, 


proves nothigg oh but a Divine Diſpen- 
e 


ation to take Uſury from thoſe Nations 
whom they were to conſider as Ene- 
mies, and to exterminate from off the 
earth: and that this liberty was of the 
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were not ignorant of. 


1 ſame nature and character with the com- 
mand that was given to the ſame people 
when they went out of Egypr, to bor. 


row and carry away with them the moſt 
precious moyeables of the Egyptians *. 
And as this commandment does not 
prove that it is lawful to ſteal, and 
does not hinderTheft from being a crime 
contrary to the Law of Nature; ſo the 
liberty of taking Uſury in the like cir- 
cumſtances, does not prove that Uſury 
is not ſuch as God deſcribes it, oof. in 
his written Law, and by the Law which 
he has engraven on the mind of Man, 
and which the Heathens themſelves 


Exod. xi. 2, and xii. 37. TO 


The other Truth which is to be ob- 
ſerved, is, that the Divine Law was 
given to a ſtiff-necked and 1 eo- 

les, and who, becauſe of their ſtub- 
Forks, were. indulge by the ſame 
Law in ſome things which were prohi- 


bited enough by the Law of Nature. 35 


Thus, for example, that Written Law 
tolerated Divorce, and permitted it l, al- 
though contrary to the Law of Nature, 
and to that ſtrict Union which God him- 
{elf has formed between the Huſband 
and Wife, and of which it is ſaid, that 
it is not lawful for Man to put them 
aſunder i. And as the permiſſion of Di- 
vorce under the ancient Law would be 
a very falſe principle to juſtify it now 
adays; ſo likewiſe that which was given 
to the Fews to lend upon Uſury to 
as a Rule ſince the publication of the 
Goſpel. For in the ſame manner as no 
body doubts now that Divorce is unlaw- 
ful, and that it is a Truth and a Rule 


both of the Law of Nature, and the fh. 


reyealed Law of God, that Marriage is 


indiſſolvable; ſo likewiſe we can no 
more .dqubt, but that Uſury is a crime 


1 the Law of Nature, and againſt 
the Law of God; and that the tolera- 
tion of Ulury with regard to Strangers, 
is aboliſhed hy the l „ as well as the 
permiſſion of Divorce; ſceing it is cer- 
tain under the new Law, by which 


Truth is unveiled, and diveſted of the 


Types and Figures of the old Law, 
that there are now no people rejected 
or diftingniſhed in the fe 

That the Samaritan is become neigh- 


is no diſtinction of Jew and Greek, nor 
of other Stranger, ſeeing they are all of 


them called to the new Law, and are 
united to it under the obedience: of their 


common Lordo. So that the liberty to 


k of God; 
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lend upon Uſury to Strangers, cannot 
GbGlt for thoſe to whom no body is 
any more a Stranger, and who are com- 
manded to look upon all Men, of what 
Nation ſoeyer without diſtinction, as 
their Brethren, And we may likewiſe 
add to theſe truths, that even before 
the Goſpel, the Prophets who prepared 
the minds of the people to receive. the 
new Law, condemned Ulury, without 
diitinguiſhing - between Brothers and 
Strangers, as appears from the paſſages 
that have been quote. | 
A ſtiff-necked people. Exod. xxxii. 9. For 
thou art a ftiff-necked people. Deut. ix. 6. | 

b Deut. Xxiv. 1. | 3 | 
| } Mofes, becauſe of the hardneſs of your hearts, 
ſuffered you to put away your wives : but from 
the beginning it was not ſo. Matt. xix. 8. Shall 
cleave unto his wife; and they two ſhall be one 
fleſh. What therefore God hath joined together, 
let no man put aſunder. Matt. xix. 5. Gen. ii. 23. 

All theſe things happened unto them for en- 
ample. 1 C.. I. | 

= But in every nation he that feareth him, and 
worketh righteouſneſs, is accepted with him. Acts x. 
. Rom. iii. 29. and xv. 10. „ 
a Which of theſe three, thinkeſt thou, was neigh- 
bour unto him that fell among the thieves? Lak. x. 
6. „ . 
I For there is no difference between the Few 
and the Greek, for the ſame Lord is over all. Rom. x. 
12. Gal. iti. 28. Rows, iii. 29. and xv. 10. Acts x. 
28, 35. f 4.4 2 f 


As to the Goſpel, it is aid, that Uſu- Gee. 
ry is not there prohibited, becauſe in one 22 

lace where our Saviour Jeſus Chriſt 5, nn, for-. 
bach ſpoken of Loan, he has not there hidden U- 
in expreſs terms forbid the taking of In-. 


tereſt; but has only ſaid, that we muſt 


lend without hopes even of receiving 


back what we have lent p. The con- Anuſwer. 


ſequence would be much better and 
more * to e ROW the ſaid 
age, that Jeſus Chriſt having com- 
Pt his akciple to lend — with 
the danger of loſing, on ſuch occaſions 
where Charity does require it, in the 
ſame manner as he has commanded them 
to give Alms ; it is natural to infer from 
thence, that it is much more his will 
and pleafure, that they ſhould not take 
any more than what they have lent. 
And if jt were true that he had permit- 
ted Uſury, what he has faid of himſelf 
would not be. true, that he was come 
to give the Law its perfection, and its 
final accompliſhment, and. not to abo- 
liſh it a; ſecing he would have aboliſh- 
ed the prohibition of Ulury, and per- 


bour to the Jew"; and that now there niered windy the 4a Mac PROPS. 68 


a very great crime, one of thoſe. 
that are moſt contrary to Charity. | 
Lend, hoping for nothing back. Lale ili. 6. 

Think not that I am come to deſtroy the Law, 
or the Prophets ; I am not come to deſtroy, but 


HK 


to fulfil, Mt. v. 17. 


Another 


Ob jection. 
Libery of 


| Of the Laan of Moner, S Tit's 


| If it be therefore true, that we dare 
hot ſo much as have a thought that 


Jeſus Chriſt has ſaid any thing contra 
to truth, we muſt acknowledge that this 
jg alone, that he is come to perfect 


the Law, implies the prohibition of 
Uſury as = as that prohibition 1s 


contained in all thoſe moſt holy and re- 
fined precepts which he has given us, 
in order r6 diſſuade us from ſetting our 
affections on earthly things. And we 
cannot be of opinion that he has per- 
mitted the great liberty of Uſury, with- 
out being guilty of an Impiety which 
comes very near to Blaſphemy. For it 
is nothing leſs than Blaſphemy againſt 
the Divine Sanctity of Jeſus Chriſt, to 
ſay, that He who is come to give the 
Law its Perfection, has been more in- 
dulgent in the matter of Uſury, than 
was even that Law which he came to 
perfect; and that that Divine Lawgiver, 
of whom it had been foretold, that he 
would deliver his People both from Uſu- 
ry, and all other Iniquity *, and that he 
was to wean Men from ſetting their af- 
fections on the Things of this World, 
ſhould countenance Covetouſneſs to that 


excels as to ſuffer a Commerce, which 
the old Law and the Prophets had con- 
demned as a moſt heinous Crime, and 
which is fo 8 oppolite to the 
Principles of his Goſpel. 5 


* He ſhall redeem their ſoul from dedeit and vio- 
lence. Pal. lxxii. 1 4. 


As to the liberty of taking Uſury 


granted by the Roman Law, that is an 


under Alithority which can no ways counter- 
= balance that of the Law of God, nor 


Law, 


Anſwer. 


that of the Councils, and the Ordinan- 
ces of our Kings, which condemn Uſu- 


ry, and puniſh it. But we may ſay more- 
over, that this li of Uſury men- 


tioned in the Books of the Roman Law, 


is no other than a Relaxation of the 
Prohibitions that had been made of it, 


as has been already obſerved. So that 


what we ſee concerning Ulury in thoſe 
Books, is no more than a condeſcenſion 


to an Evil, which had got the better of 


all the Remedies uſed to prevent it, 
and an abuſe which paſt for a juſt title, 
and which went even. to that exceſs, 
that we ſee in one of the Laws of the 


Digeſt i, that it was a lawful Covenant 
to ſtipulate not only Intereſt from the 


time of the Loan to the time of Pay- 

ment, but even to ſtipulate over and 

above a larger Intereſt, if the Debtor 

ſhould fail to pay at the time appointed. 
T. 42. F. de uſur. | 

22 a * 


But we may ſay farther, that this Li- 
berty of Uſury under the Roman Law 
was unjuſt, even according to the Prin- 
ciples of thoſe very Lawyers who did 
juſtify it. For we ſee in a Law that is 
taken from one of the moſt eminent a- 
mong them, that the Gain made by U- 
ſury is not natural. Uſura non naturd 
pervenit, ſed jure percipitur. 1. 62. ff. de 
rei vind. Uſura pecuniæ, quam percipi- 


mus, in fruttu non eft.: quia non ex ipſo 
corpore, ſed ex alia cauſa eft, id eſt novd 


obligatione. l. 121. ff. de verb. ſignif. 
And what is added in the Law 62. F. de 
rei vind. that Uſury which is not a Na- 
tural Profit, is exacted by vertue of a 
Right, does not ſignify that it was due 
by any Law; but that Right was a Sti- 
pulation which they thought ſufficient 
to juſtify their taking of Ulury, altho 
they themſelves were of opinion that a 
bare Paction was not ſufficient for that 
purpoſe t. Which plainly ſhews, that 
they knew of no other title to warrant 
their taking of Uſury, beſides the For- 
mality of a Stipulation. As if Uſury, 


which they knew to be naturally un- 


lawful, and ſuch as could not even be 
demanded by vertue of any Paction, 
were become lawful by the bare pro- 
nunciation of the words which made 
the Stipulation. | 

: Quamvis uſuræ foenebris pecuniæ, citra vincu- 


lum ſtipulationis peti non poſſint. J. 3. Cod. de uſur. 
J. 44. de præ ſcr. verb. 1 


All theſe proofs which ſhew that try un- 
yy is not only unlawful, but that it lawful 
is a Crime, do likewiſe ſufficiently evince, vi 
that there is no caſe wherein it is law- Pen. 


ful; and that every Covenant, or Com- 
merce, whereby Intereſt is taken for a 
Loan, whatever pretext is made uſe of 
to colour it, is a criminal Uſury, moſt 
piouſly condemned by the Law of God, 


and that of the Church, and moſt juſt- 


ly puniſhed by the Ordinances. _ 

8 Theſe Prohibitions of Uſury in gene- 
ral, that is to ſay, of taking any Intereſt 
at all for a Loan, reach even to all forts 


of Uſurious Contracts, ſuch as Mortga- 


ges, or Pawns, where the Creditor is to 
receive out of the Revenue of the 
Thing mortgaged, or pawned, more 


than the Laws allow him to take for 


the Money lent, and other Contracts, 
where they colour Uſury under the ap- 
pearance of a lawful Contract. We 
ſhall not explain under this Title the 
Rules of theſe ſorts of Contracts, and 
the Characters which may diſtinguiſh 
Uſurious Contracts, from thoſe which 


are not”; becauſe our Rules touching 
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rer 


Intereſ 


term, 


Demand 


Ffit. 


the Demand. For t 
being any longer obliged to grant a new 
delay, it is but juſt that he ſhould have 
him for the loſs he 
ſuſtains by the injuſtice of the Debtor, 


Contract in 


ful to lend 5 
go 75 to be en- . 


But this Intere 


ol matter are. * e thoſe of 


Roman Law, b by hich it Za la- 

and N to 
take inſtead o 
joyed till the payment of the Debt, al- 


180 the h of the 1a id 


might be of mu "7 eater Br 6 Ga | 


the Intereſt of the Money lent "Y 
es the firſt Seftion of the Ts of Dr. 
1 l Cod. de uſur. 


It is not chu to acquin the 
lawf a Reader, that under the Prohi 

"ng Uſury we are not to take in the caſes 
a Fudicial Where the Borrower not payir ng at the 


itions of 


emands 


time appointed, the Creditor 


ayment of his Money Judicially, with 
| of Payment after 
n the Lender not 


ntereſt for the dela 


Intereſt to Ä 
who fails to p pl at the time appointed. 


to that which the Creditor takes before 


the Demand, whether it be that the 


Debtor conſents to it voluntarily, or 
that the Creditor exacts it otherwiſe. 
© Neither is it neceſſary to obſerve 


relation to here, that we are not to comprehend, 
Amities. under Uſury the Contracts in relation to 


at the Term; he w 


Moderate 
Intereſt 


M. 
bad in 


Annuities. For there is this eſſential 
difference between a Loan and an Annui- 
ty; that whereas ini Loan the Debtor may 
be compelled to pay the Princip al Sum 
owes an Annuity 
may keep the Principal as long as he 
pleaſes, paying the Annuity. A 


real Sale, which he who takes, the Mo- 
on this ſcore makes; for he ſells in 
c a certain Reyenue out of his whole 
Eſtate, in conſideration of a Price. 

[I Great Britain, we make. a diſtins- 
rion between Ulury and Legal Intereſt. 
For whatever exceeds the Legal Intereſt is 


Great Bri- called Ulury, and he who. exafts it is pu- 


tain, But niſhed as an Uſurer. 


But our Laws do 


Ny pro- allow @ certain moderate Profit tobe taken 


hibited. 


85 18 of Money. By Stat. 1 2 Cax. II. 


. the Intereſt of Money is fixed 


at ping Rate of fix Pounds for the forbear- 


ance of One Hundred Pounds for à gear. 
And whoever exats more, forfeits the 
treble value of the Monies lent. By later 


Atts of Parliament the 8 1 * e is 
reduced fo Five 74. Lent]. 


hath nothing in it like 


more 
over, the Contract of an, Annuity is a 


F. de reb, cred. 


"SECT. aL ys 


of Fr ature of the Loan ifThng 


n be reftored in Kind. 
The CONTENTS. 


© 1. Definition of this kind of Loan. 


2. The thing lent is alienated. 
3. Definition of Creditor, and Debtar. 


.FL 


ner. 


. Delivery neceſſary in the Loan, to form 
I the Engagement. 
6. Ny all Obligations are converted into | 
„„ = of © ng 
7. The Obligation of a Loan cannot exceed 
: 'the Thing lent. 
8. Of the change of the V. 25 of Money. 
9. Of the change of the V. alue of Prov. 
: Fons. 
10. Loan in appearance, Which is a 
2 Sale, © 
It. 4 Thing given to.be ſold, in order to 
lend the Price of it. 
2. Money IA ted in order to be lent. 
83 N 


"H E Loan of Things to be 11 1. 


hat Things may be lent in this mans. 


kind, is a Covenant by which n F 4 


one gives to another a certain quantity 


of thoſe kinds of Things that are given 


by Number, Weight, or Meaſure; ſuch 
as gray „Gorn, WI ine, and other things 
of the like nature, on condition that, 


ſince one ceaſes to "have ſuch Things in 


his poſſeſſion whenever, he uſes t hem, 
the Borrower ſhall reſtore, not the We 
Individual Thing he borrowed, but as 
much of the ſame Kind, and of the like 


Quality a. 


Mlutuĩ datio in his rebus eonliſtx quæ aders, 
numero, menſur3, conſtant, veluti vino, o r fru- 
mento, pecuniz.numerata, ære, argento, auro, quas 
res aut numerando, aut metiendo, aut adpendendo 
in hoc dams, ut accipientium fiant. Et quoniam 


nobis non eædem res, ſed aliæ ejuſdem naturæ & 
qualitatis redduntur, inde etiam mutuum appel- 


latum eſt, quia ita 2 me tibi datur, ut ex meo tu- 
um fiat. - rſ#.quib, mod. re contr. obl. J. 2. f. 1. & 2. 
Quz uſu, tolluntur, vel minuuntur. 


L 1. f.de uſufr.ear.rer. que uſ.c 


damus recepturi non eandem peciem quam 4 3 


mus, ( alioquin commodatum erit, aut or 


TTY s. TREES 2 cred. 
bo ISS ee 


hind of 


In this kind of Loan; the Thing VA 2. The thing 
IS alienated, and the Borrower becomes lem is alie- 
Proprietor of it; for otherwiſe he would“ 


haye no right to conſume it b. 


Inde mutuum appellatum eſt, quia ita 4 me 
tibi datur, ut ex meo tuum fiat. inſt. quib. mod. re 
comr. 0b], See the firſt Article of the ſecond Section. 


III. He 


1 ; bs a . 8 | % 5 _ 
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5 > E 5 
' Definiti- He who lends ſuch Things as are con- 
3 Tad. ſumed by Uſe, is called Geediror, be- 
N43 4 cauſe of the credit he gives to the pro- 
Denen miſe of the petfon to whom he lends: 
and he who borrows is called Debtor, 
becauſe he is bound to reſtore the ſame 
Sum, or the ſame Quantity, which he 
has borrowed. But perſons may like- 
wiſe become Debtor and Creditor for 
other cauſes, beſides that of Loan ; be- 
cauſe there are other ways of being in- 
debted, as well as by borrowing. Thus, 
in a Sale where the Price is payable at a 
certain term, the Seller is Creditor as to 
thePrice, and the Buyer is Debtor of ir. 
Thus, in Letting and Hiring, the Pro- 
prietor is Creditor of the Rent, or Hire, 
and the Tenant is Debtor of ite. 


_ © Creditorum appellatione non hi tantùm accipi- 
untur, qui pecuniam crediderunt; ſed omnes quibus 
ex qualibet cauſa debetur. J. 1 1. F. de verb. ſign, 
J. 10. cod. Credendi generalis appellatio eſt ——- 

_ ham cuicumque rei LD 2 fidem ſe- 
cuti, mox turi qui , ere ici- 
e, e rage 
Creditum ergo a mutuo differt qua genus à ſpe- 

cie, nam creditum conſiſtit extra eas res quæ pon- 

dere, numero, menfuri continentur, J. 2. §. 3. 

8383 We may lend in this manner of Loan, 
4 4% „ All things that are of ſuch a nature that 
this man- they may be repaid in Kind, in the ſame 
ner. Quantity, and of the fame Quality. 
Thus, beſides Money, Corn, Wine, and 

other Grain, and Liquors, we may like- 

wiſe lend Gold, or Silver in Bullion, 
Copper, Iron, other Metals, Silk, 

Wool, Leather, Sand, Lime, Plaiſter, 

and all other Things which may be re- 

paid in kind, witliout difference of Quan- 

tity and Quality, in ſuch a manner as 

that mene * , to 98 Lender, 

may intirely ſupply the place of that 

which was or Thur on the con- 

trary, we do not lend after this manner 

| Beaſts and other Things, which altho' 
they be of the ſame Kind, yet every In- 
dividual of the Kind differs ſo much 

from another in Quality, that the Cre- 

ditor cannot be, compelled againſt his 

will to take in payment one Thing for 
another. | t 


4 Mutui datio in iis rebus confiſtit, quæ pondere, 
numero, menſurà conſtant. Veluti vino, oleo, 
frumento, pecunii numerati, ære, argento, auro 
inſt. quib. mod. re contr. obl. Quoniam nobis non 
exdem res, ſed aliæ ejuſdem naturz, & qualitatis 
redduntur. ibid. Quoniam eorum datione poſſumus 
in creditum ire, qula in genere ſuo functionem re- 
cipiunt, ſed per ſolutionem. J. 2. H. 1. F. de reb. cred. 
In cæteris rebus, ideo in creditum ire non poſ- 
fumus, quia aliud pro alio invito creditore, ſolvi 
non poteſt. d. I. 2. f. 1. inñ f. F. de reb. cred. 


In the Contract of Loan, the Bor- 5. Delive- 
rower obliging himſelf to reſtore a Sum 9 r 
of Money, or a certain e equal, form ; 
to what he has borrowed; this Contract Eggage- 
is of the number of thoſe where the Ob- ent. 
ligation is not formed, but by the Deli- 
very of the Thing for which the Bor- 
Tower obliges himfelf*. | 

f Re contrahitur obligatio, veluti mutui datione. 
inſt. quib.mod. te contr. obl. See the ninth Article of 
the firſt Section of Covenants. ' 


VI. 


Since Money makes the Price of all 6. 2 al 


Things that are vendible, and that it is Orion 
often neceſſary to reduce into Money 2 ine 
the Value of the Things which one owes hat of 
to another; it is frequent and natural to Loan. 
convert into an Pcs of Loan, 
thoſe which proceed from other Cauſes 

that are quite different. Thus, for Ex- 
ample, when Perſons make up their Ac- 
counts of Sums of. Money, or other 
Things, with which they N one 
another: when they agree their Diffe- 
rences by Tranſactions, and in other caſes 

of the like nature, if he who is found 

to be Debtor by the Balance of the Ac- 
count, by the Tranſaction, of by other 
Cauſes, does not pay in read Mone 5 

that which he owes, he binds himſelf 

by an Obligation of Loan, becauſe what 

he owes is eſtimated in Money, and he 
becomes Debtor for it, in the ſame man- 

ner as if he had borrowed the Sum of 
Money that is Equivalent to the Thing 
which he was to have givens. 


. 


* Aftimatio rerum quæ mercis numero haben- 
tur, in pecunia numerata fieri poteſt. J. 4.2. F. de 
fidejuſſ. & mand. Si in creditum abii, filio fami- 
lias, vel ex cauſa emptionis, vel ex alio contractu, 
in quo pecumiam non numeravi, & ſi ſtipulatus ſim, 
licet ccepetit eſſe mutua pecunia, &c. l. 3. H. 3. 
F de Senat. Maced. I. 5. F. 18. F. de tribut. a. 


"VIE: 1 
The Creditor may Genin with the . 7he Ob- 
Debtor for leſs than W. at he has lent, ligation of & 
but not for more. For he may give, Lan . 


fr ; EE. Ae a... 1 exceed 
ut not take too much. And if it ſiould , 14:0 


appear that an Obligation were for a tay. 


teater Sum than that which had been 

nt, it would be null as to 'the Over- 
plus, that being without a cauſe . 
stulbi dederodecem fic ut norem debeas: Procu- 
lus ait & rectè, non amplius te ipſo jure debere quam 
noyem: ſed fi dederv ut undecim debeas, putat Pro- 
culus; ampliùs quàm decem condici non poſſe. J. 11. 
5. 1. F. de reb. cred. Set the fifth Article of the firſt 
Section of Covenants. 5 
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8. of the 


change of 


the Value 
of Money. 


r 
In the Loan of deten th Detgor is 
obliged only to repay. the lame Sum : 
and * it e that after the Loan the 
Species riſes in Value, he is not bound 


to pay the preſent Value of the Species 


which he received, but only ſo much as 


they were worth when he borrowed 


them. And if on the contrary the Va- 
lue of the Species is diminiſhed, the Deb- 
tor nevertheleſs is bound to pay the Sum 


he borrowed. 


9. Of the 


change of 'Things 


i Quia in genere ſuo functionem recipiunt per 
* ln . 2. F. 1. F. de reb. cred. Id autem 
agi intelligitur, ut ejuſdem generis, & eadem boni- 
tate ſolvatur, qua datum fit. J. 3. in f. F. de reb. 


0 IX. 


In the Loan of Corn, Wine, and other 
of the like nature, whereof the 


the Value price riſes or falls, the Debtor owes the 


Proviſions, 


fame Quantity in another 


ſame Quantity which he has borrowed, 
and neither more nor leſs, whether the 
Price be | riſen or fallen l. Unleſs 
it be that in the caſe of Augmentation 
of. the Price, it ſhould appear by the 
circumſtances that the Creditor had 
made an Uſurious Loan, as thoſe do, 
for Example, who in the time of Har- 
veſt lend their Corn, which 1s then at 4 
low Price, that they may receive the 
eaſon, when 


it will be dearer. 


' Mutuum damus recepturi idem genus, La. . 


de reb. cred. Quatenus mutua vice fungantur, qua 


tantumdem præſtent. J. 6. in f. Fed. See the fifth 


10. A Loan 
in appear- 
ance, which 
i a Sale. 


Article of the third Section. 
| | d 5 « 
If one gives Money to receive Corn, 
or other 'Things of the like Nature, or 


gives theſe kinds of Things to receive 
oney; it is not a Loan, but a Sale, 


lawful or unlawful, according to the 
circumſtances ®. * 


= This is # Conſequence of the Nature of Loan, and 


tlas of Sale. 


11. 4 


XI. 


If one of whom another 1 to 


Thing gv- borrow Money, gives him Gold, or Sil- 


en to be 


„ver Plate, or any other Thing to ſell, 
—— % lng that he may keep the Price, as Money 
the Price lent; he who has taken it will become 
it, Debtor on the ſcore of Loan, till after 


the Sale is made. | 
riſhes in his hands before the Sale, by 
an accident, the loſs will fall upon him, 


But if the Thing pe- 


becauſe the thing was given him for his 


benefit. 


But if the Owner of the ſaid 


Plate had a * to ſell it however, 
and prevented the 
2 


Borrower's requeſt, 
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ſelling the ſaid Plate, and promiſing him 
as an encouragement, to let him keep 
the Price, as Money lent; then in that 
caſe if the Thing periſhes before the Sale 
by an accident, the loſs will fall upon 
the Owner; for it was for his own in- 
tereſt that he gave the Thing. 


cùm non haberem, lancem tibi dedi, vel maſſam 
auri, ut eam venderes, & nummis utereris. Si 
vendideris, puto mutuam pecuniam factam. Quod 
{i lancem vel maſſam {ſine tua culpa perdideris, pri- 
uſquam vendetes : utrùm mihi, an tibi perierit, 
quæſtionis eſt. Mihi videtur Nervæ diſtinctio ve- 
riſſima, exiſtimantis, multùm intereſſe, venalem 
habui hanc lancem vel maſſam, nec ne: ut fi ve- 
nalem habui, mihi perierit, quemadmodum ſi alii 
Quod fi noi fui propoſito 
hoc ut venderem, ſed hæc caufa fuit vendendi, ut 
tu utereris, tibi cam periiſſe, & maxime, ſi ſine uſu- 
tis credidi. I. 1 1. F. de reb. cred. Qui rem venden- 
dam a it ut pretio uteretur, periculo ſuo rem 
habebit. J. 4. eod. See the following Article. 
bes + 
If he who borrows with a deſign to 12. zn 
purchaſe, or to lay out the Money ſome «ep9/#ed in 
other way, takes the Money into his nog a 
keeping, on condition that the Loan * 
ſhall not be contracted till the Purchaſe 
is made, or the Money be otherwiſe em- 
ployed, and it happens that the Money 
is loſt by ſome accident, this perſon + 
with whom it was depoſited will be an- 
ſwerable for it in the ſame manner as if 
the Loan were conſummated, becauſe it 
was for his behoof that the Money was 
left with him. So F 
Si quis nec cauſam nec propoſitum fœnerandi 
habuerit, & tu empturus prædia, deſideraveris mu- 
tuam pecuniam, nec volueris creditz nomine ante 
quam emiſſes ſuſcipere, atque ita creditor quia ne- 
ceſſitatem forte een, habebat, depoſuerit 
apud te hanc eamdem pecuniam, ut fi emiſſes cre- 
diti nomine obligatus eſſes: hoc e e 
lo eſt ejus qui ſuſcepit, nam & qui rem vendenaam 
acceperit, ut pretio uteretur, periculo ſuo rem ha- 
bebit. J. 4. F. de reb. cred. . | 


— 4 4 4 FE 2 8 8 I MCL 


8 E CT. II. 7 
Of the Engagements of the Lender. 
The C ONT EN N 


I. The Lender ought to be Owner of the 
Thing, that he may transfer the 
Property of it to the Borrower. 

2. If the Thing lent belongs to a third per- 


24 — hs 
3. Redhibition in Loan. 


4. The Lender can aſk no more than what 
he has lent. 


7. Payment of a part of the Debt which 
is not controverted. | 
R I. The 


I % 0 A 


Of the Laan of Money, St. Tit. 6, Sed. 2. & f. 135 


fers to pay the Overplus, the Judge may controvert- 


1. e THE firſt Engagement of one that 
Lender nds Things to be reſtored in 
ought to F Kind, is that he be Owner of the Thing 
the thing which he lends, in order to transfer the 


that he may ſamę Right to the Borrower. For peo- 


fran fer the ple borrow theſe kinds of Things for no 
1 F other end but to uſe them as their own, 
CER. and to haye the liberty of conſuming 


In mutui datione oportet dominum eſſe dan- 
tem. J. 2. f. 4. F. de reb. cred. Inde mutuum appella- 
tum eſt, quia ita à me tibi datur, ut ex meo tuum 
fiat, inſt. quib. mod. re cur. obl. Et ideo fi non fiat 
tuum, non naſeitur obligatio. d. J. 2. . 2. F. de reb. 
cred. See the following Article. | 


>. If te Tf the Lender is not Owner of the 


Tving len Thing which he lends, he does not con- 


belongs to 
a third per- 
ſo. 


vey the Property to the Borrower. And 
if he who is the true Owner of the 
Thing finds it in being, and claims it as 
his own, and proves his Right to 11 
the Borrower ſhall have his recourle a- 

gainſt the Lender, and recover Dama- 


ges of him b. | 


Si ſocius propriam pecuniam mutuam dedit, 
omnino creditam pecuniam facit, licet cæteri diſ- 
ſenſerint. Quod ſi communem numeravit, non 
alias creditam efficit, niſi cæteri quoque conſentiant, 
quia ſuæ partis tantum alienationem habuit. J. 16. 
F. de reb. cred, v. I. 13. init. & F. 1. eod. See the 


of Sale. 

1 
3. Redbibi. The ſecond Epgagement of the Lend- 
tion in Loan. Er, is to give the Thing ſuch, that it be 
fit for its Uſe. For it is for this Uſe 
that it is borrowed. Thus, he ought 
to give Money that is neither counter- 
terfeited, nor cried down, and Corn, or 
Liquors that are not ſpoiled, or ſophiſ- 
ticated. And he is to warrant them 
againft all theſe defects, according to 
theRules explained in the eleventh Bec 


tion of the Contract of Sale. 


| * This js 4 conſequence of the Nature of Laos; where 
@ Thing is borrowed an for its uſe. 


„ 


4+. % The third Engagement of the Lender, 


— 
* 


Lender can; . * 
3 _ not to exact any thing either in Va 
han whas lue, or Quantity, over and above what 


* 


be has lent, he has lent d. 


i tibi dedero decem ut undecim debeas, putat 
Proculus amplius quàm decem condici non poſſe. 
. 11. §. 1, F de rep. qed. 7 hehe 


V 


5. Payment © If the Debtor of F Gun of Money, 
oo * 5 of or of any other Thing, conteſts with 


which ans He reaſon i part of the Debt, and of 


S A þÞ td 


ſixth Article of the tenth Section of the Contract 


oblige the Creditor to receive payment . 
of that part which is not controyerted; 
for the Judge is bound in Humanity, 
and by vertue of his Office, to leſſen te 
occaſions of Law-ſuits®. | | 


* Quidam exiſtimaverunt neque eum qui decem 
peteret cogendum quinque accipere & reliqua per- 
ſequi, neque eum qui fundum ſuum diceret par- 
tem dumtaxat judicio proſequi, ſed in utraque cau- 
ſa humaniùs facturus videtur prætor, fi actorem 


compulerit ad accipiendum id quod offeratur. Cum 


ad officium ejus pertineat lites diminuere. J. 2 1. F. 
de reb. cred. | | 
Altho* this Rule is but little obſerved, yet we have 
nevertheleſs inſerted it here in the ſenſe explained in the 
Article. For it is highly equitable, and it is juſt to ob- 


WI 


ſerve it according to the circumſtances. 


th. 


+ 1 $$. CT. Bt 
07 the Engagements of the Borrower. 


The CONTENTS. 


I. Payment at the term. 

Accidents do not diſcharge the Debtor. 

Intereſt due after the term, and legal 

OT. | 

Pa 1 of the value of the 7. hings 

ent. | | bas 

. Time and Place of the Eſtimation of 

N 

. Payment in the ſame Quantity, and 
„ Duan... 

. Intereſt of the Value of the Thing lent. 


2. vides 's 
8. Intereſt of Intereſt unlawful. 


I. 

"HE firſt Engagement of the Bor- ;. Payment 
1 rower is to repay the ſame Sum, ac the tem. 
or the ſame Quantity, which he has bor- 
rowed, and to pay 1t at the term agreed 
on*. pet ä 

* Alix ejuſdem naturæ & qualitatis redduntur. 
inſt. quib. mod. re contr, obl, Dies ſolutionis, ſicuti 
ſumma, pars eſt ſtipulationis. J. 1. S. 2. F. de edendb. 


II. 


0 Altho' the Thing lent have periſhed 2. Accidents 


by an accident, ſuch as Fire, Shipwrack, 4 nor dis- 


or the Incurſion % an Enemy, before e = 


the Borrower could make ule of it, he "_ 
is nevertheleſs bound to reſtore as much ; 
becauſe he was made Maſter of it by the 
Loan; and it is he that ought to bear 

the loſs b. [> Oy. | 


Is qui mutuum accepit, fi quolibet fortuito 
caſu amiſerit quod accepit, veluti incendio, ruina, 
naufragio, aut latronum, hoſtiumve incurſu: nihilo- 
minus obligatus remanet, F. 2. inſt. quib. mod. re 
contr. obl. Incendium ære alieno non exuit debito- 
rem. J. 11. C. ſi vert. per. 

II. If 
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© The CI VI 
Bf 061 ere Cuùẽm quid mutuum dederimus, & ſi non capi- 

mus ut æquè bonum nobis redderetur, non lice 
debitori deteriorem rem quæ ex  codem genere 

reddere, veluti vinum novum pro vetere: nam in 

contrahendo, quod agitur pro cauto habendum eſt: 

id autem agi intelligitur, ut ejuſdem generis, & ea- 

dem bonitate ſolvatur, qui datum fit. J. 3. F. de 

.reb, cred. Ejuſdem naturæ & qualitatis. ift. quib. 
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; „„ III. 15 Nee 
3. Inereff If he who has borrowed Money, 


dk 
\ * 


| fails 
Aue after to pay it at the term, he will be bound 
I" ay Intereſt from the time that a Le- 
9 gal Demand of it has been made e, that 

the Creditor may be indemnified for the mud. re concr; ol. 
- %%% ͤ oo vn. N 


Mora fieri intelligitur non ex re, ſed ex per- If he who owes theſe kinds of Things 7. Intereſt 
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CE EET 


ſdna, id eſt, fi interpellatus, opportuno loco non ſol- 
verit. I. 32. f. de uſur. See the fifth Article of the 
firſt Section of the Title of Intereſt. 


4. Payment. If he who has borrowed other Things 

of the vali than Money, does not repay them at 

Things un. the term, or does not give them ſuch as 

they ought to be, he ſhall pay the Value 
of them d. | IE 


8 


4 Si merx aliqua quæ certo die dari debebat, pe- 
tita ſit, veluti vinum, oleum, frumentum: tanti 
litem æſtimandam, Caſſius ait quanti fuiſſet. J. ult. 
F. de condict. tritic. 


41 — V. | | | 
5.Timeand The Eſtimation of a Thing lent 


Place tbe which the Debtor” delays to pay after 


. pom mean the Term, ſuch as Wine, Corn, and 
gs * b | : 
g other Things, is made according to the 
Price of that Commodity, at the Time 
and Place where it ought to be deliver- 
ed, becauſe it was due at that Time, 
and in that Place: and if the Time and 
Place were not regulated by the Cove- 
nant, the Eſtimation will be made ac- 
cording to the Price which the Thing 
bears at the Time and Place where it is 
demanded e. Unleſs it be that the cir- 
cumſtances of the caſe, and the preſum- 
ptions of the Intention of the Contract- 
ers ſhould require this Eſtimation to be 
regulated on another foot f: 5 
vinum, quod mutuum datum erat, per judicem 
petitum eſt. Quæſitum eſt: cnjus temporis æſti- 
matio fieret; utrum cum datum eſſet, an cum litem 
conteſtatus fuiſſet, an cùm res judicaretur? Sabi- 
nus reſpondit, ſi dictum eſſet quo tempore reddere- 
tur, quanti tunc fuiſſet, fi non, quanti tunc cùm 
petitum eſſet. Interrogavi cujus loci pretium ſe- 
qui oporteat? Reſpondit, ſi conveniſſet, ut certo 
loco redderetur, quanti eo loco eſſet, fi dictum non 
8 2 quanti, ubi eſſet petitum. J. 22. F. de reb. 
cred. | 


* See before the ninth Article of the firſt Seftion, 
VI. 


6. Payment He who has borrowed Corn, Wine, 


Valin or other Things of the like nature, 


and Da. Without having them eſtimated at a cer- 
lity. tain Price, which would make à Sale, 
ought to reſtore Corn, Wine, and the 
other Things, not only in the ſame 
Quantity, but of the like Quality with 


does not pay them at the Term, or %% Lalue 
their Value if he will be liable for the | «1 * 
Intereſt of them on the foot of their 
Eſtimation, reckoning from the time 
that the Creditor made a Legal Demand 
WWW 

h See the third Article of this Section, and the firſt 
Section of the Title of Intereſt. | 


TO, 


The Debtor by a Contract of Loan g. Intereſt 
can never owe Intereſt for the Intereſt ff Inrereſt 
which he is in arrears of to his Credi- nlanful. 


- © Nullo modo uſuræ uſurarum à debitoribus exi- 


gantur. J. 28. Cod. de uſur. 


It is the ſame thing as to Intereſt us for other Cau- 
es. See the general Rule in the Title of Intereſt, 
Sect. 1. Art. 10, and iI. a a 


"I — 4 


e 
Of the Prohibitions to lend Money 
10 Sons living under the Paternal 
Juriſdlictiaoang. 


. | HE Lending of Money to Sons 044 
| who are ſtill under the Power _ : 
and Tuition. of their Fathers, be- 
ing to them an occaſion of Debauch- 
ery, is one of the pernicious effects 

of Uſury. And it was by reaſon 

of the facility of borrowing Money of 
Uſurers, that the corruption of the 
Manners of the Vouth in Rome was 
come to ſuch a height, and attended 
with ſuch conſequences, that to reſtrain 

this Diſorder, a Regulation was made 

by a Decree of the Senate, called the 
Macedonian Decree, from the name of 

the Uſurer who gave occaſion to it; 
by which all Obligations of Sons living 
under the Paternal Juriſdiction, contra- 

cted by the Loan of Money, were de- 
clared null without any diſtinction. And 

if any Creditor had lent Money for a 
cauſe that was juſt and reaſonable, ſuffi- 
cient to ſupport the Equity of the Ob- 
ligation, it was by a favourable Inter- 


pretation of the Decree of the Senate, 
8 I that 
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thoſe which he had receiveds. 
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Son put the Money which he had bor- 
rowed. + 

But becauſe the Lending of Money 
in general to Sons that are under the 
Paternal Juriſdiction, is not unlawful in 
itſelf, and becomes unjuſt only by the 
circumſtances of the bad uſe to which 
they put the Money; the general Pro- 
hibitions of Lending Money to thoſe 
who are under the Tuition of their Pa- 
rents, not being part of the Law of 
Nature, but only a poſitive Law of the 
Commonwealth of Rome, they havenot 

. the force of a Law in France. And it 


is not agrecable to the uſage with us, to 


annul without diſtinction, as that De- 
cree of the Senate did, all the Obligati- 
ons of Loan to Sons living under 


the Power of their Fathers, but only 


thoſe where the Loan is an occaſion of 
Debauchery; and it depends on the pru- 
dence of the Judges to diſtinguiſh them 
according to their circumſtances. The 
Rules therefore which ſhall be laid down 
in this Section, are to be conſidered as 
Principles of Equity, which may be 
applied by the Judge, according as he 
ſees proper. bean 01; 
It is neceſſary to remark on this Sub- 
ject of Lending Money to Sons living 
under the Juril FA ion of their Fathers, 
that this Regulation reſpects not only 
Sons who are Minors, for their Mino- 
rity alone would be ſufficient to annul 
the Obligation; but that it extends to 
thoſe who being of full Age, are till 
under the Paternal Juriſdiction, not hav- 
ing been emancipated. See the fifth 
and fixth Articles of the ſecond Section 
of the Title of Perſons. 


The CONTENTS. 


I. In what manner it is forbidden to leud 
Money to Sons living under the 
Paternal Juriſdidtion. 

2. The death of the Father does not vali- 

date the Loan made to the Son. 

3. It is not forbidden to lend Money to a 

Son that is emancipated. _ 

4. If the Obligation of the Son has been 
acquitted or approved. 


＋ 
oſe who lend Money to Sons 


1. In what 


aa MS ©: lving under their Father's Tr 
ee n, without à juſt cauſe, and only 


to Sons . co aſliſt them in their Debauchery, can- 

ing under not demand what they have lent in this 

the ternal manner. And it would be the fame 
1. 5 


O 'the Loan of Money, &c. Tit. 6. Sect. 4. 13 
that this caſe was to be excepted from 


the general Prohibition, according to 
the quality of the Uſe to which the 


of the Motive of the Loan, will not 


2 i6 inſtead of lending Money, the 51:/4i9i- 
Lender had diſguiſed the Obli 805 me N 
der the colour of another Contract b, 

or lent other Things than Money <. 

And it is by the circumſtances that we 

ought to judge of the motive of the 


Loan, and whether it ought to ſubſiſt, 
or be annulled d. | 1 


2 Verba Senatuſconſulti Macedoniani hæc fant: 
Cam inter cæteras ſceleris cauſas Macedo quas illi 
natura aqminiſtrabat, etiam æs alienum adhibuiſſet, 
& ſæpe materiam peccandi, malis moribus præſta- 
ret: qui pecuniam (ne quid ampliùs diceretur) in- 
certis nominibus crederet : placere ne cui, qui filio 
familias mutuam pecuniam dediſſet, etiam poſt 

em parentis ejus, cujus in poteſtate fuiſſet, 

io petitioque daretur. Ut ſcirent qui peſſimo 

exemplo fœnerarent, nullius poſſe filii Amis bo- 

num nomen, expectata patris morte, fieri. /. 1. F. 
de Senat. Maced. | by 

> Is autem ſolus Senatuſconſultum offendit, qui 
mutuam pecuniam filio familias dedit, non qui ali- 
às CONtTAXIC = quod ita demum erit dicendum, 
fi non fraus Senatuſconſulto fit cogitata. J. 3. f. 3. 
F de Senat. Maced. 

© Si fraus ſit Senatuſconſulto adhibita, puta fru- 
mento, vel vino, vel oleo mutuo dato, ut his di- 
ſtractis fructibus, uteretur pecunia, ſubveniendum 
eſt filio familias. J. 7. F. 3 

* Touching the lawful cauſes of lending Money to 
Sons living under the Faternal Furiſdiction. See |. 7. 
§. 13, & 14. | 
| 2 I. | 
The Obligation of Sons Nog under 2 .Thedeath 
the Paternal Juriſdiction, which is lia- F te Fa- 
ble to be vacated by reaſon of the Vice % ee r 
77 Loan made 
be validated by the death of the Fathers. ;, the Son. 
For it was vicious in its Origine, and 
it is not ſo much in favour of the Son 
that it is annulled, as out of hatred to 
the Creditor, who had made an unlaw- 
ful Loan. | 


Placere ne cui, qui filio familiis, mutuam pe- 
cuniam dediſſet, etiam poſt mortem parentis ejus: 
cujus in poteſtate fuiſſet, actio petitioque daretur. 
J. 1. ff. de Senat. Maced. 

Ob pcenam creditorum, actione liberantur, non 
quoniam exonerare eos lex voluit. J. 9. F. 4. eod. 


III. 


After the Son is emancipated from z. 7: is nur 
the Father's Juriſdiction, theſe Prohibi-erbiddem to 
tions ceaſe, and his Obligation ſubſiſts N NY 
without any enquiry into the Mortives; nei 
of the Loans. And it would be the pael. 
ſame thing, if he who was not reall 


emancipated did act ſo as to be publickly 


repute Maſter of his own concerns b. 


The Probibitions being only againſt lending Money 
to Sons who live under the Paternal Furiſdiftion, they 
ceaſe with reſpelt to him that is emancipated : for he is 
become Maſter of himſelf, and has the management 
his own Affairs, See the fifth and fixth Articles 
the ſecond Section of the Title of Perſons. 

Si quis patrem familias eſſe crediderit, non va- 
na neceſſitate deceptus, nec juris ignorantia, ſed 
quia publicè pater familias pleriſque videbatur, ſic 

„ | agebat, 
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poſitary. 


| ugebat, de contiahebat, fic muneribus {ungebatur, 
cCeſſabit Senatuſconſultum. Inde Julia nus, libro 


duodecimo in co qui vectigalia . condutta habebat, 
ſcribit, & eſt {pe conſtitutum, ceſſare Senatuſ- 
conſultum. J. 3. F. de Senat. Maced. v. I. 3. F de 
off. Trat. 4, Fee 2 | 
; 4 . 1 Jt IW. 5 8 e 
4. F the If the Father has approved, or rati- 
ovlgatim fied the Obligation, if he pays a a of 


7 it, or if the Son acquits it himſelf, the 


IE „ Obligation, or the Payment, cannot af- 


approved, terwards be revoked ” BA ike 

iSi tantum ſciente patre creditum fit filio di- 
cendum eſt ceſſare Senatuſconſultum. I. 12. F. de 
Senat. Maced. Tum hoc ampliùs ceſſabit Senatuſ- 
conſultum, fi pater ſolvere ccepit, quod filius fa - 
miliàs mutuum ſumpſerit: quaſi ratum habuerit. 
I. 7. §. 15. cod. Sed & ipſe filius (fi ſolverit) non 
repetit. J. 9. f. 4. eod. 5 


senses 
e ee 


24 2 . IEP 1 5 
Of a Depoſitum, and of Se- 
- gueſtratron; 
Uſe of De- 8 T happens often, that the Own⸗- 
poſitum. ers, or Poſſeſſors of Things are 


obliged to entruſt them to the 

keeping of other perſons; either becauſe 

they themſelves happen to be in ſuch 

circumſtances that they cannot keep 

them themſelyes, or becauſe the things 

would not be fafe in their cuſtody, or 

for other cauſes. And in all theſe caſes 

care is taken of the Things, by putting 

them into the hands of perſons whom 

the Owners believe to be honeſt, and 

who are willing to take charge of them. 

It 'is this Covenant which 1s called a 
7 7m TS, cs 

The conſe- ,, Seeing a Depoſitum is made moſtly 

quence of in private, and without writing, and it 

- 22 being a Contract of frequent and ne- 

ceſſary uſe, and the ſafety of the thing 

depoſited depending on the honeſty of 

the perſon who takes charge of it*; fo 

there is no Engagement which demands 

more particularly Fidelity, than that of 

the Depoſitary. a 


©. Totum fidei ejus commiſſum. J. 1. def 


Sequeflra- The firſt kind of Depoſitum is tranſ- 
nu. acted only between two perſons, the 
one who depoſites the Thing, and the 
other who takes charge 5 it. But 
there is another ſort of Depoſitum, when 
two, or more perſons being in diſpute 
about the Rights of Property or Poſſeſ- 
ſion, which cyery one of them pretends 


ms De CIVIL LAW, S. Book l. 


to have in one and the ſame Thing, they * 


depoſite it into the hands of a third per- 
ſon, who is called Sequeſtrator, that he ma ! 


keep it till the controverſy: be decid 


and then reſtore it to the perſon who 
ſhall be declared to be the right Owner. 
And the uſe of this Sequeſtration is to 
prevent the miſchiefs that would _ 
pen, in caſe any of the Parties ſhould 
attempt by. force to take poſſeſſion of 

the Thing, and exclude the others. 
Thus, the effect of this Sequeſtration 

is, to preſerve to every one of the per- 

ſons that agree to it, the right which they 

have to the Thing ſequeſtred, by pre- / 
ſerving the Thing itſelf; and to deprive' 

them all of the uſe of this Right, in ſo 

far as concerns the Poſſeſſion and En- 


4 


joyment, laying up ſafely: the Fruits or 


other Revenues, if the thing produces 
any, that they may be reſtored: together 
with the Thing it ſelf, to the perſon 


who ſhall be found to be the true 


Owner. J˖öͤ;’ 6 FOEt g 
The Sequeſtrator may be named ei- 
ther by the common conſent of the Par- 
ties, when they all agree to it; or by 
the Judge, when the uncertainty of the 
true Owner of a Thing controverted, 
and the neceſſity of committing it to 
the care and keeping of ſome body, 
oblige the Judge to order the Thing to 
be ſequeſtred, pending the Suit. And 
this is a Judicial Sequeſtration, which 
is different from that made by conſent 
of Parties, this being a Covenant, and 
8 other a Regulation made by the 
Jug 5-3; 127 211d ; Tr 
he Judicial Sequeſtration does not 
come within the deſign of this Work, 
it being a part of the Order that is ob- 
ſerved in Judicial Proceedings: But be- 


cauſe the Natural Rules of Sequeſtra- 


tion by conſent of Parties, have for the 
moſt part their uſe in Judicial Sequeſ- 
trations, we may apply to them the 
Rules of this Title which have any re- 
lation thereto. | 

Altho' the uſe of a Depoſitum ſcems Depoſi- 
to be confined to Things that are Move- tum ff | 
able, becauſe of the origine of the . 
word, which implies the thing that is 
depoſited to be moved from one place 
to another: and that Sequeſtration is 
chiefly uſed in Things Immoveable, yet 
nevertheleſs Things that are Moveable 
may be ſequeſtred, when the Poſſeſſion 
is controverted: and Things Immovea- 
ble may be committed to one's keeping, 
by way of Depoſitum, when there is 
occaſion for it; as thoſe perſons do, who 
during their abſence give their Houſe, 
with all that is in it, in keeping to a 


riend, 


© Of aDxrogrrvia, 


Friend, with whom they leave the keys: 
and the Houſe it ſelf is as it were de- 
poſited into the hands of the perſon to 
whoſe care it is committed, whether he 

__, . dwell it, or not. 
Hager,. There is another ſort of Depoſitum 
in Wagers, when the Wagerers depo- 


ſite the Bet in the hands of a third per- 


ſon. Thus people lay Wagers, where 


the Bet is to be given to the moſt ſkil- 


ful in ſome lawtul Exerciſe, ſuch as 
Fencing, Wreſtling, Running, and o- 
thers ; and this was the only kind of 
Game where it was lawful by the Ro- 

man Law to play for Money; and even 
at this, . the Romans were allowed to 
play but for a very ſmall matter; the 
wealthieſt were not to exceed a Shilling 
a time b. e 
cSenatuſconſultum vetuit in pecuniam ludere, 
præterquam, ſi quis certet haſta, vel pilo jaciendo, 
vel currendo, ſaliendo, luctando, pugnando, quod 
virtutis cauſa fiat. In quibus rebus ex lege Titia, 
& Publicia, & Cornelia, etiam ſponſionem facere 
licet; ſed. ex aliis ubi pro virtute certamen non fit, 
9 J. 2. §. 1. && l. 3. F. de aleat. v. tot. tit. 
C. eod. 


Liceat quidem ditioribus, ad ſingulas commiſſi- 
ones, ſeu ad ſingulos congreſſus aut vices, unum 


aſſem, ſeu numiſma, ſeu ſolidum deponere & lu- 


dere, cæteris autem longè minori pecunia. J. 1. in 


F. C. eod. | 


Seeing this Depoſitum of Wagers has 
no other Rules befides thoſe of other 
Depoſitums, and the Agreement of the 
Wagerers; we ſhall not inſert in this 
Title any thing concerning Wagers in 
particular. ; 


4 Xeceſſi: There is yet another kind of Depoſi- 


ry Depolt- um, Which is called Neceſſary ; becauſe 
tum. it is Neceſſity that forces people upon 
it. 'Thus, 1n a Fire, Earthquake, Ship- 
wrack, or other caſes of the like na- 

ture, people give to their Neighbours, 

or to other perſons. whom they acci- 

dentally meet with, the Things which 

— from ſuch kinds of Loſſes: 


2 | 
And altho this Depoſtum is often made 


without Agreement, at leaſt without 
any expreſs Agreement, as when people 
throw Goods out of Houſes that are 
on Fire, into the Houſes of their Neigh- 
bours, Natural Equity ſtrictly obliges 
thoſe to whoſe keeping Things arecom- 
mitted on fach occafions, to take care 
of them. And the Roman Laws pu- 

niſhed ſuch as did not readily re 
Things that were depoſited on ſuch 
doleful occaſions, by üg them to 
pay double the Value e. | 


* I. $. 1.0 S. 4. F. 2 9. 17. de 


Since this Depoſitum, altho' Neceſſary, 
Vol. I. 


Tit. 7. Sect. 1] 139 


is always a kind of Agreement, either 

expreſs or tacit, and that it —_ in 

the fame manner, and by the ſame Rules, 

as other Depoſitums, it ſhall likewiſe be 

inſerted in this Title. | | 
We do not ſet down among the mat Depoſitum 

ters treated of under this Title, the De- of Things 

poſitum of Things that are diſtrained Hume 

from Debtors, and which the Magiſtrate 

commits to the keeping of certain per- 

ſons. For beſides that this Depoſitum is 

not a Covenant, it is a part of the Or- 

der of Judicial Proceedings, and does 

not belong to the deſign of this Work, 

altho many of the Rules explained in 

this Title may be applied to it. "5 
There is lkewis another ſort of De- Things de- 


Poſitum of Cloaths, and Goods, which poſted with 


Travellers put into the hands of Inn- Im keepers. 
keepers, Maſters of Ships, and Carriers. 
But ſeeing this Depoſitum is only a con- 


ſequence of the Engagements of thoſe 


kinds of perſons, who are accountable 
not only for their own proper deed, but 
alſo for that of their Servants, and A- 
gents, this matter will come in more pro- 
perly under the ſixteenth Title of this 

ook, where the Engagements of ſuch 
Perſons ſhall be conſidered. 


. 
* 
FIR. 8 —_ 


— — wn 


ne 59. rp 1 I. 
Of the Nature of 4.Depoſitum? 
The CONTENTS. 


Definition of a Depoſitum. 

The Depoſitum ought to be gratuitous. 

Immoveables may be depoſited. 

People may depoſite the Goods of others; 
and a Thief may depoſite what he 
has ſtole. MARE eds; 

Reſtitution of the Thing to its Owner. 

In what caſe the Thing depoſited may 
be reſtored to another than the 

 _ Oper. 25 

7. The Thing depoſited may be taken back 
 wvhen the Maſter pleaſes. | 

8. Of the place where the Thing depoſited 


ought to be reſtored. 


? 


+ ww 8 


2 


9. The Produce of the Thing depoſited is 


likewiſe comprehended in the De- 

EEE ; 

10. Leave given to the Depoſitary to make 

ufe of the Thing depoſited. = 

11. If the Thing depoſited belongs to ſe- 

| veral perſons. 

12. F after one of the Co-Heirs has re- 
ceived his portion of the Thing de- 
pofeted, the Depoſitary becomes in- 
ſolvent. | 

Tz 13. F 
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1 . G1: Owners, it be ON that 


any one of them may call for it. 


14 A, Thing depoſited with ſeveral per- 


ON. 


. 


. Af the Depoſtaty us the Thing . 


eee, 
16. 4 7 5 


0 * 


17. 4 Coffer depoſited, in which are na- 


i * e 
m Things. 
| | 
Fi N r 3 GA > fy | | 


1. Defiiti= Ng Depoſitum is a Covenant, by which 


on of a De- None perſon gives to another ſome 

poltum. Thing to keep*z; which he is to reſtore 

whenever the Depoſitor ſhall think fit 
coal for at % bois ant} 4 


| "» Depoſitum eſt quod cuſtodiendum alicui da- 


tum eſt. I. 1. F. dep. | 

- d Eſt autem & apud Julianum libro tertio de- 
cimo Digeſtorum ſeriptum, eum, qui rem depo- 
ſuit, ſtatim poſſe depoſiti actione agere. Hoc 
enim ipſo, dolo facere eum qui ſuſcepit, quod de- 
poſcenti rem non reddat. J. 1. F. 22. cod. 


2. Ie De- The Depoſitum ought to be gratui- 
poſitum tous; for otherwiſe it would be a Hiring 
ought to be and Letting to Hire, where the Depo- 
atnutuu. ſitary would let out his Care e. 


+ 


e Si veſtimenta ſervanda balneatori data perierunt: 


fi quidem nullam mercedem ſervandorum veſti- 
mentorum accepit, depoſiti eum teneri, & dolum 
dumtaxat præſtare debere puto: quod ſi accepit, ex 
conducto. . ** 9.8. deb. . var Vs 


> 
TImmove- Althea Depoſitum be properly only 


depoſited for the behoof of 
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When one depoſites the Goods of 5. RH 
another Man, the Depoſitary is not ob- 2 J he 
liged to reſtore them to the perſon who — Oh ” 


depoſited them, if the right Owner ap- 
pears, and claims his Goods. Thus, if 
it is a Thief that has depoſited what he 
ſtole, the fidelity required in a Depo/i- 
tum does not oblige the Depoſitary any 
longer to the Thief but the knowledge 
of the Theft obliges. him to reſtore the 
thing to its Owner f. But if there is any 
doubt as to the Right of the perſon 
who calls himſelf Owner, or if his Right 
is diſputed by the perſon who has depo- 
ſited the Thing; t Kg Ss becomes 
in that caſe a Judicial Depoſitary, and 
as it were a Sequeſtrator. And he is to 
wait for the deciſion of the controverſy, 
that he may reſtore the Thing to the 
perſon who ſhall be declared the true 
Owner of it. Cs 

f Incurrit hic & alia inſpect o, bonam fidem in- 
ter eos tantùm quos contractum eſt: nullo extrin- 
ſecus aſſumpto æſtimare debemus, an reſpectu eti- 


am aliarum perſonarum, ad quas id quod geritur 


tinet? exempli loco, latro ſpolia, quæ mihi ab- 
tulit, poſuit apud Seium inſcium de malitia depo- 
nentis: utrùm latroni, an mihi reſtituere Seius de- 
beat? Si per ſe dantem acdipientemque intuemur, 
hæc eſt bona fides, ut commiſſam rem recipiat is 


qui dedit. Si totius rei æquitatem, quæ ex omni- 


bus perſonis, quæ negotio iſto continguntur, im- 
pletur, mihi dend font, quo facto ſceleſtifſimo 
adempta ſunt, & probo hanc eſſe juſtitiam, quæ 
ſuum cuique ita tribuit, ut non diſtrahatur ab ulli- 
us perſonæ juſtiore repetitione, J. 31. f. 1. F dep. 


VI. | 


If one depoſites a thing belon ing to 6. in what 


— AI - * nd SCORE. 26 4 4 
- —— — — ay. . ES 
ITY FRI ER CS Dn Ing OS one 


ables may of Moveables, yet Immoveables may be | 1 By 
be depoſited. depoſited, as 44778 pr any other Te- another, or a Servant that which is his % * 


D Maſter's, the Depoſitary may reſtore it 
A N ne W * to the perſon who depoſited it, if he; — 


it d. : ö . o 

400 af io tbo n has no uſt cauſe to think he does ill in awther 
by vv. eee wt e reſtoring it to him. Which he would % the 
"8 mea manet, Videamus de fructibus. Et quidem in ;,.....; - ; ' Owner. 
Ng nie &.copnndie Fines qocgey prized rate og 8 he knew that _ Ser 

=_ - | ſunt. L 38. F. 10. F. de wſwr. I. 1. F. 24. F dep. Vant, for Example, Were not any longer 

A I. VETO MOT YAGI TIE bs in the Service of that perſon, or that he 


ought to miſtruſt his Honeſty. And it 

* 3 . 1s by the circumſtances that we are to 

People may depoſite not only what is ?* 59 

8 7 their own, but likewiſe what belongs to udge Ce the D F e 88 "is 

ſite the others; whether they came by the poſ- 05 15 * to znother than the 
ons f ſeſſion of the thing honeſtly, as an A- Onerr. gs 

33 5 1 

Thief mas gent, or Factor; or whether theß ſervus depoſuit, is apud quem depoſitum 

aue came by it diſhoneſtly. Thus cven eſt, {crvo rectiſſimè reddet, ex bona fide. Nec 

: what he has Thieves and Robbers = depoſite what aeg A bene rd ef Faw, * J 

=” they. have taken b Theft, or Robbery. tamen, fi {ine dolo omni reddat. Hoc eſt, ut nec 
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For it is reaſonable that the Thing culpæ quidem ſuſpicio fit. Denique Sabinus hoc 


ſhould be preſerved, in order to be re- 
ſtored to the true Owner. 


explicuit, addendo, nec ulla cauſa intervenit, quare 
putare poſſit dominum reddi nolle. J. 1 1. F. depoſ. 
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Since it is the Nature of a Depoſitum, 7. De Thing 
that the Things are not depoſited for the A 
Ele 2" Pao 


© $i prædo, vel fur depoſuerint, & hos Marcel- 
lus, libro ſexto Digeſtorum, putat re&e depoſiti 
actur os. Nam intereſt eorum, eo quod teneantur. 


J. 1. §. 39. F. dep. 
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hen back behoof of the De oſitary, as Things 


when the are lent for the uſe of the Borrower, 
a but for the bare advantage of the De- 


poſitor, he may take back the thing de- 
poſited Whenever he pleaſes; even al- 
tho the time of Reſtitution were re- 
gulated by the Contract. For it de- 
pends bn the Owner to take back the 
— depoſited, whenever he pleaſes, 
provided he do not do 1t at an unſea- 
fonable time, when the Depoſitary can- 
not reſtore it, becauſe of ſome impedi- 
ment which he is not to blame for h. 


Rafi. 


Si depoſuero apud te, ut poſt mortem tuam 


reddas, & tecum, & cum hærede tuo poſſum de- 


poſiti agere, poſſum enim mutare voluntatem, & 
ante mortem tuam depoſitum repetere. Proinde, 
& ſi 1ic depoſuero, ut poſt mortem meam reddatur : 
potero & ego, & hæres meus agere depoſiti. Ego, 
mutata voluntate. J. 1. $. 45. §. 46. F. dep. 5 
Eſt autem & apud j ulianum libro tertio decimo 
Digeſtorum, ſeriptum, eum qui rem depoſuit, ſta- 
tim poſſe depoſiti actione agere. Hoc enim ipſo, 
dols facere eum qui ſuſcepit, quod repoſcenti rem 
non reddat. Marcellus autem ait, non ſemper vi- 
deri poſſe dolo facere eum qui repoſcenti non red- 
dat, quid enim ſi in provincia res ſit, vel in hor- 
reis quorum aperiendorum condemnationis tempo- 
re non ſit facultas, vel conditio depoſitionis non 
extitit. J. 1. f. 22. . depoſ. 


N ec ;, that the Thing depoſited be reſtored in 
the place where it is kept; and the 
Depoſitary is not obliged to tranſport 
it in order to deliver it, unleſs he has 
knaviſhly removed it out of the place 
where he ought to have kept it i. 
Depoſitum eo loco reſtitui debet, in quo, fine 
dolo malo ejus eſt, apud quem 88 U- 
bi verd depoſitutm eſt, nibil inteteſt, I. i2. F. 1. F. 
| IX: 
9. te The Depofitum extends not only to 
Produce of the Thing that has been depoſited, but 
zhe Thing if the Thing produces any Fruits, or 
— 54 * other Profits, whatever is the Produce 
zante. Of it will likewiſe be comprehended in 
hended in the Depofitum, and the Depoſitary will 
te Depo- be charged with the Produce, as well 
rum. as with the Thing it ſelf that was depo- 
fited. Thus, he who has undertaken 
the charge of a Flock of Sheep, muſt 
reſtore the Wool, and the Lambs 
which they produce!. 
Hanc actionem bonæ fidei eſſe dubitari non 
et. Et ideo & fructus in hanc actionem ve- 
nire, & omnem cauſam, & partum dicendum eſt, 
ne nuda res veniat. J. 1. f. 23. & 24. F. depoſ. In 


depoſito, & commodato fructus quoque præſtandi 
ſunt. J. 38. F. 10. F. de uſur. 


n Drrosrru Tit. Sect- . 


141 


X. 


If one depoſites Money, or any other ro. Leave 
hing, giving leave to the Depoſitary giver #0 
to uſe it, and he makes no manner of , 229% 
uſe of it; he ſhall be liable only to the * 
Engagements of a Depoſitary, and pur- he Thing 
ſuant to the Rules which {hall be ex- depgired. 

plained in the third Section. But if he 
uſes the Thing depoſited, his Engage- 
ment changing its Nature, he ſhall be 
bound, either according to the Rules 
of the Loan of Things to be reſtored 


in Specie, if it is a Thing that is hot 


' deſtroyed by its Uſe, or according to 


the Rules of the Loan of Things to be 
reſtored in Kind, if the Thing is of 
ſuch a nature that it ceaſes to be in the 
Bortower's poſſeſſion as ſoon as he makes 
uſe of it m. | Os 

n Si pecunia apud te ab initio ac lege depoſita 


fit, ut fi voluiſſes, utereris : priuſquam utaris, de- 
politi teneberis. J. 1. F. 34. F. dep. 


XI. | 

It the Thing depoſited belongs to 1. if the 
ſeveral perſons, Whether it be that it Thing depo- 
had ſeveral Owners at the time that it/ied 6elongs 


was depoſited, or that it has paſſed to — 


ſcveral Co-Heirs of the perfon who de- 28 
poſited it; the Depoſitary ought not to 
reſtore it but to all of them together, if 
it is a Thing that cannot be divided; 
or he ought to give to every one his 
ſhare, if the Thing is diviſible, ſuch as 
a Sum of Money, and that all the Part- 
ners are agreed, as to their Portions. 
And if the Thing depoſited was ſcaled 
up, it ſhall not be opened, but in pre- 
ſence of all the Owners, that it may be 
delivered to them all together. But if 
any of them wete abſent, of if there 
was a diſpute among thoſe that were 
preſent, the Depolitary ought not to 
reſtore the Thing depoſited, till Security 
is given him that he ſhall not be moleſted 
by any of the Parties; or till he be Ju- 
dicially diſcharged of his Truſt, by con- 
ſigning the Thing'in Court, according 
to the uſual form, that the Judge may 
ſee to the opening, and dividing of the 
Thing depoſited, and take care of the 
Shares belonging to the Partners that 
are abſent n. | os hin: 
a Si pecuriia in facculs ſignato, depofita fit, & 
unus ex hæredibus ejus qui depoſuit, veniat repe- 
tens: quemadmodum -ei- fatisfiat, videndum et. 
.Promenda pecunia eſt, vel coram prætore, vel in- 
tervenientibus honeſtis perſonis, & exolvenda pro 
rte hæreditaria. Sed etſi reſignetur, non contra 
depoſiti fiet, cum vel prætore authore, vel 
honeſtis perſonis intervenientibus hoc eveniet: re- 
ſiduo, vel apud eum remanente, ſi hoc voluerit, ſi- 
gillis videlicet priùs ei impreſſis, vel I prætore, vel 
ab his quibus coram ſignacula remota funt: 1 0 
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hoc recuſaverit, in æde deponendo. Sed fi res ſunt, 
quæ dividi non poſſunt, omnes debebit tradere, ſa- 
tiſdatione idonea à petitore ei e, in hoc 
quod ſupra ejus partem eſt. Satiſdatione autem 
non interveniente, rem in ædem deponi: & omni 
actione depoſitarium liberari. J. 11. f. 36. F wa 
Si plures hæredes extiterint ei qui depoſuerit: di- 
_ ritur fi major pars adierit, reſtituendam rem præ- 
ſentibus. Majorem autem partem non ex numero 
utique perſonarum, ſed ex magnitudine portionum 
hæreditariarum intelligendam, cautela idonea red» 
OY "op of GL. TY Sug 


XII. 


12. If after If in the caſe of a Thing depoſited | 


one of the belongun to ſeveral Co-Heirs, after that 
een one of them has received his Share, the 
= "er Depoſitary becomes inſolvent, or loſes 
of the Thing the Thin without any Fraud of his; 
depoſited, this Co-Heir will not be bound to di- 
the Depoſi- vide his Share with his Co-heirs® ? For 
= 1 altho* what he has received did belong 
in common to them all, while it was in 
the hands of the Depoſitary, yet ſince 

that Heir received oy his own Portion 

by his diligence, before the Inſolvency 


of the Depoſitary, or Loſs of the Thing, 
the others ought to bear the loſs of that 


Event, either as an effect of their own 


Negligence, or as an Accident happen 


ing to them. | 3-1; 
* Supervacuam veterum differentiam & medio 


tollentes, ſi quis certum us auri, vel argenti 


confecti, vel in maſſa, conſtituti depoſuerit: & plu- 

res eee hæredes, & unus ex his contingentem 

fibi' portionem à depoſitario acceperit, alter ſuper- 
ſederit, vel alias fortuito caſu impeditus, hoc fa- 
cere non potuerit: & poſtea fitarius in adver- 

| ſam inciderit fortunam, vel fine dolo depoſitum 
perdiderit: ſancimus, non eſſe cohæredi ejus licen- 
tiam venire . _ wn, cr ſuum, & ex 

ejus parte avellere quod ipſe ex ſua parte conſequi 
minime potuit. - quod . — 
communi conſtituto. Cùm ſi certæ pecuniæ de- 


accepit, nemini veniat in dubium bene eum acce- 
piſſe partem ſuam. J. alt. C. dh. 


XIII. 2 


i3. If t If many perſons depoſite the fame 
Thing debo- Thing, and it be agreed, that one of 
ſired bels them, or every one of them ſingle may 
mg to many 
Owners, it | . . e 
be agreed, poſited, the Depoſitary will be dif- 
3 5 of u Tul, by reſtoring the 
2 Thing to the perſon Who had right 
* auch to call for it. And if it is not 
regulated to whom the Thing depoſited 

ſhall be delivered, it ſhall be reſtored ac- 

cording to the Rule explained in the 
J — 8 


Si duo depoſuerint, & ambo agant, ſi quidem 
ſic depoſuerunt ut vel unus totum, potexit in 
lolidum agere. Sin vero pro parte pro qua eorum 
intereſt, tunc dicendum eſt, in partem condenanay 
tionem faciendam. J. 1. . 4 an zid 4; 


$*L DOS © 


domino, ſciens 2 ue in uſus ſuos converte · 


him on condition that if he meets wit 


take back the whole Thing that is de- 


diti nomine obligatus eſſes: hoc depoſitur * 


7 


If two or more perſons are become 14. 4 
ofitaries of one and the ſame Thing, % ab. 
each of them ſhall be bound for the 3 
Reſtitution of the whole. For the * 
Thing depoſited is not reſtored, unleſs : 
it be reſtored intire; and they ſhall be 
anſwerable for one another in caſe of 
any Fraud committed by any one of 
them; neither will the Action that 
IS 6”, againſt one of the Depoſita- 
ries, take away the right of ſuing after- 
wards all the others, until the whole 
Thing is reſtored 4. = 


7 Si apud duos fit depoſita res, adverſus unum- 
r eorum agi poterit. Nec liberabitur alter, 
1 cum altero agatur. Non enim electione, ſed 
ſolutione liberantur. Proinde fi ambo dolo fece- 
runt, & alter quod intereſt præſtiterit, alter non 
convenietur: exemplo duorum tutorum. Quod fi 
alter, vel nihil, vel minus facere poſſit, ad alium 


pervenictur. J. 1. F. 43. F. depof. V. l. 15. F. de 
tutele & rat. dif. Niſi pro ſolido res non poteſt 


reſtitui. J. 22. F. depoſ. 
Mt ng 
The Depoſitary who uſes the TURK 15. If the 
depoſited, againſt the Owner's will, Depoſary 
commits a ſort of Theft; and he will % #* 
be liable for all the Damages which the Tot, © 
Owner ſuffers thereby x. 18 55 
Furtum fit non folim cum quis intercipiendi 
cauſa rem alienam amovet, ſed generaliter cùm quis 
alienam rem invito domino contrectat: itaque, five 
creditor pignore, five is apud quem res depoſita eſt, 
ea re utatur commitit. F$. 6. . de 
obl. que ex del. naſe. Qui rem depoſitam, invito 


rit, etiam furti delicto ſuccedit. 1.3. C. depoſ. 


wes XVI. . 

If the Thing is depoſited for the 5” 
behoof of the Pepe, as if any Thing de- 
Goods are left with him to be. fold) r, for 
that he may keep the Price as Money nod 
lent: or if a Sum of Money is given 69 g 
h 
a Purchaſe, he ſhall make uſe of the 
Money; and it happens that what was 
geen him on that condition periſhes 

fore it was uſed, this Depoſitary ſhall 
be bound to make it good, eyen altho 
it periſhed by an Accident?, For he 
was not- a Depolitary under Obligation 
to reſtore the Thing to the Owner, but 
to ſell it, and to lay out the Money on 
his own Affairs, which changes the 
Nature and Effect of the Depoſitum. 


Si quis nec cauſam nec propoſitum fœnerandi 
habuerit, & tu empturus predia, deſideraveris mu- 
tuam pecuniam, nec volueris creditæ nomine, ante- 
quam emiſſes, ſuſcipere, atque ita creditor quia ne- 
ceſfitatem fortè proficiſcendi habebat, depoſueri 
apud te hanc eamdem pecuniam, ut fi emiſſes cre- 


Of tbe Loan of Moxkx, &c. Tit. 7. Sect. 2.& g. 


h eſt ejusqui ſuſcepit. Nam & qui rem vendendam 
cceperit, ut pretio uteretur, periculo ſuo rem ha- 
bebit. J. 4. F. de reb. cred. ; 

CES oF r bh. | 


" I . XVII. 


One may depoſite Things which are 
Rar not ſhewn to the Depoſitary; as if one 
nech giyes him in Keeping a Coffer ſealed up, 
e or under Lock and Key, without let- 

1 him know what 1s in it, whether 
it be Money, Papers, or other things. 
And in this caſe, he is bound only to 


reſtore the Coffer in the ſame condition, 


without being accountable for the 
Things which the Depoſitor may pre- 
tend to have put in it. But if he has 
ſhewn to the Depofitary all the parti- 
cular things that were in the Coffer, he 
ought to anſwer for every one of the 
things which he took charge of *. 
Si ciſta ſignata depoſita fit, utrùm ciſta tantum 


peratur; an & ſpecies comprehendendæ ſint? & ait 
Trebatius ciſtam repetendam, non ſingularum rerum 


depoſiti agendum. Quod & res oſtenſæ ſunt, & 
fic depoſitæ, adjiciendæ ſunt & ſpecies. J. 1. f. 41. 


2 — 


r. 


; 07 the Engagements of the De- 


poſitor. 


The CONTENTS. 
. Expences of keeping the Thing depo- 


I 
Ln Tr 

2. The Charges of preſerving it. 
3. The Charges of tranſportation. 
4. 


x 


4. Diſcharge of the Depoſitary. 
x 225 | 


1. Expences IJ F the Depoſitary finds himſelf ob- 
I. Expences 2 2205 : 
of 3 liged, 8 5 of the quality 
% Thing of the Thing. depoſited, or becauſe of 
depoſed. ſome event, to b 8 

keeping it, he ſhall recover what he 
has laid out. As if, for Example, he 
was obliged to hire a Stable for keeping 
a Honky that was left with him in 
truit “. | | 


Ji b a conſequence of the 3 of a Depoſi- 
tum, which being made only for the behoof of the De- 
poſitor, ought to be no ways cha 

See the following Article. 


IT. 
2. The © The Depoſitary will likewiſe recover 
Charges of Whatever he has laid out on the pre- 
preſerving ſervation of the Thing depoſited, as if 
” he has made any Repairs in it: or if 
baving in his cuſtody ſome Cattle, he 


e at any charge in 


rgeable to the Depoſitary. 


has been at the charges of their Now 
c 


» Actione depoſiti conventus, ſervo conſtituto, 
cibar iorum nomine apud eumdem judicem, utiliter 
experitur. J. 23. F. depoſ. Sumptus cauſa qui ne- 
ceſſariè factus eſt, ſemper præcedit, nam ducto ed, 
bonorum calculus ſubduci ſolet. J. 8. in f. F. eod. 
See the ſeventh Article of the third Section of Let: 
— Hiring, and the fourth Article of the third 
Section of the Loan of Things to be reſtored in 


III. 


143 


If to reſtore the Thing depoſited, ne. 
Carriages are neceſſary for tranſporting Charge 
it, the Depoſitary is not bound to be 7799p” 


at the charges, and the Owner is oblig- 
ed to go and fetch it, and to be at the 
charges of tranſporting it, if any are 
neceſſary, or to reimburſe the Depoſi- 


tary, if he has advanced the Money e. 
© $i in Aſia depoſitum fuerit ut Rome redda- 


tur: videtur id actum ut non impenſa ejus id fiat, 
apud quem depoſitum ſit, ſed ejus qui depoſuit. 


J. 12. F. depoſ. 


IV. 


If the Depoſitary is not willing to 4. Diſ- 
keep the Thing depoſited any longer, re of 


and offers to reſtore it, -either after the; . 8 


time fixt by the Contract, if any ſuc 
Regulation was made, or even before; 


the Depofitor ſhall. be bound to take 


back the Thing, provided it be not at 
an unſeaſonable time, when the Depo- 
ſitary being able to keep the Thing 
without any loſs, the Owner cannot 
conveniently take it back. For in this 
caſe, it would be neceſſary to regulate a 
time for diſcharging the Depoſitary of 
his Truſt®. | 

205 the ſame reaſon that the Depoſitor is permitted 
to take back the Thing - depoſited before the time, and 
whenever he pleaſes. See the ſeventh Article of the 


firſt Section of this Title. V. I. 1. $. 36. F. depoſ. 
in verbis, ſi hoc voluerit: ſi hoc recuſaverit. 


SEC TIM 
Of the E neagements of the Depaſt- 


tary, and his Heirs, Executors or 
Adminiſtrators. 


The CONTENTS. 


1. The foundation of the care of the De- 


7 oft tary R/T 2 Os 
2. Care Ml the Depoſitary. | 
3. Fraud, or Negligence near a-kin to it. 
4. The ſame. © Fs 
57. 4 Depoſitary negligent of his own Af- 
| fairs. | 3 
4 6. f 
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6. I the Thing is loft without the Depo- 
Star's font. oo OE 
7. Agreement touching the quality of. the 
Care to be taken by the Depaſi- 
V 3 
8. A Depoſitary that obtrudes himſelf. 
9. Of the Depoſitary who has /dld the 
Thing depoſited, and bought it a- 
U An. | F | Ld £55 | 
10. if 47 Depoſitary delays to reſtore the 
Thing. | 
11. Mben th Thing may be reſtored, in 
- © any one of many places. 
12. Executor or Adminiſtrator of the 
PT . 
13. F the Executor or Adminiſtrator of 
the Depoſitary, ſells the Thing de- 
poſted. | 
hing depoſited does not enter into 
Compenſation. a 


Hs 5 
1. Ihe fun 1 E Depoſitary being obliged to 


7 
* 


14. 4 


dation of the 
2 the him, he is by conſequence bound to 
Depoi")* take ſome care of it*. But becauſe he 
does this ſervice for nothing, and only 
to do a kindneſs, his condition is diftin- 
guiſhed from that of other perſons, who 
or their own advantage have in their 
Er things belonging to others; 
ſuch as he Who borrows, and he who 
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'\ | 5 5 hires, and the Depoſitary is bound onl 
= according to the Rules which follow. 


* Depoſitum eſt quod cuſtodiendum alicui da- 
am al f. 1. 40 l : 
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1 . 
2. Care The ny wr bound to take the 
the Depo/i- ſame care of the Things depoſited, that 


ran he does of his own. - And he would be 
unfaithful to his Truſt, if he were leſs 
careful of them than of what belongs 


to himſelf b. 
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MORSE 


fito præſtat, fraude non caret, Nee enim, falva fi- 
de, minorem iis, quam ſuis rebus, diligentiam 
præſtabit. J. 32. F depoſ. | Te, 


| III. 


3.Fraud,or If the Depoſitary ſuffers the Thi 

Negligence depoſited to be loſt, to pexiſh, or be 

nar a. bin ſpoiled, thro' any Fraud or Knavery, or 

% thro” any Fault or Negligence of his 

that cannot be excuſed, he ſhall be 

bound to make it good e: And the Fault 

will be of this nature, if it is ſuch as 

the Depoſitary would not have readily 

fallen into, according to his uſual Ma- 
nagement of his own Concerns d. 


* Dolum ſolum, & latam culpam, ſi non aliud 
peclaliter conyenerit, præſtare debuit. J. 1. C. depoſ. 
| I 
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Specie. 


_ keep the Thing intruſted with 


b Niſi tamen ad ſuum modum curam in depo- 


Thing 


Quod Nerva diceret; latiorem culpam dolum eſſe, 


Proculo diſplicebat: mihi veriſſimum videtur. 1.32. 
4 Nifi tamen ad ſuum modum curam in depo- 
ſito præſtat, fraude non caret, d. J. 


ai e en 
It is alſo an inexcuſable Fault, and 4. The 

which the Depoſitary ought to account /. 
for, if he fails to uſe ſuch precautions 
as no other perſon would omit, ſuch as 
keeping Money under Lock and Key. 

28 Latæ culpæ finis eſt, non intelligere id, quod 
omnes intelligunt. I. 223. F. de — 3 the 
Law of God, the Depoſitary is anſwerable for Theft, be- 

cauſe it does not happen, but for want of care. And 
if it be ſtolen from him, he ſhall make reftitution 
unto the Owner thereof, Exod. xxii. 10, 12. See 
the third Article of the eighth Section of Lettin 
and Hiring, and the ſecond Article of the ſecor 
Section of the Loan of Things to be reſtored in 


If the oſitary is a perſon of a 5. A Depo- 
weak Rn pf Minor without cam negli- 
experience, or one that is negligent in 25 - 
his own Affairs, ſuch as a Prodigal; he FE 
who has depoſited any Thing in the | 
hands of ſuch a Depoſitary, cannot re- 
quire of him the ſame care that a dih- 

ent and careful perſon would take of 
it. And if the thing depoſited periſhes 
thro” any fault which the faid perſon 
was not able to avoid, the Depoſitor 


ought to blame himſelf for having cho- 
ſen ſuch a Depoſitaryf, 


Si quis non ad eum modum quem hominum 


natura deſiderat, diligens eſt. I. 32. ff. depoſ. Ex 
eo ſolo tenetur ſi quid dolo TIES Culpæ 


autem nomine, il eſt, deſidiz, ac negligentiz, non 
tenetur. Itaque ſecurus eſt qui purum diligenter 
cuſtoditam rem furto amiſerit: quia qui negligenti 
amico rem cuſtodiendam tradit, non ei, ſed ſua fa- 
cilitate id imputare debet. F. 3. Inſt. quib. mod. re 


contr. obl. 

We under the expreſſions of this text in a 
ſenſe ohh N the 9 For we 
ought not to diſcharge indifferentiy all Depoſitaries, f 
the loſſes which may happen thro their Slothfulneſs and 
ais E food. a 
„ 

If the Thing depoſited h to beg, x the 
loſt, or periſhes, whether thro? its own Thing is lf 
Nature, as if a Horſe, altho' he be without the 
kept, makes his eſcape and is loſt; or = ; 
by an Accident, which cannot be im- 
puted to the Depoſitary, he fhall be diſ- 


charged, by reſtoring whatever remains 
of the Thing depoſiteds. 


8 Si incurſu latranum, vel alio fortuito caſu, or- 
namenta depoſita apud interfectum perierint, de- 
trimentum ad hæredem ejus qui depoſitum accepit, 

ui dolum ſolum & latam culpam (fi non aliud 
Fee convenit) præſtare debuit, non pertinet. 


I. 1. C. depoſ. v. 1. 12. $.3. l. 14. F. 1. F. cod. Ca- 
præſtantur. J. 23. in f. . de reg. _ | 
v. J. 7. 


ſus a n 


a Y | p & 2 om | 
_— 7 0 2 ; : * - — 

Fe. * 5 * & 1 ; og , I % 

* i 1 E P 1 * & 1 . A — x * 4 


v. I. . f. 2. e bent. canſ” dat. cunſi n. fer in his 
. 8 — — natur, nihil præſta- 


i 


| Coo 
7. Ae. If becauſe of ſome particular conſide- 
ment rauch. ration, it has been regulated what the 
ing tie d Depoſitary ſhall be bound to, his En- 

21 mall be to him in place of 
Ar to be gagement fhall be to him in place of a 
alen by che Law. And he ſhall be bound to anſwer, 
Mam. either for what ſhall happen for want 
of the care which he promiſed to take, 
or for the Exents which he has charged 
himſelf withal. For the Thing would 
not have been entruſted with him but 

upon this condition n. ; 

Si convenit ut in depoſito & culpa præſtetur, 
rata eſt conventio. contractus enim le ex con- 
ventione accipiunt. I. 1. f. 6. F. depof. A. l. §. 35. 
J. 23. F. de reg. jur. I. 1. C. depoſ. Si quis pactus 
ſit, ut ex cauſa depoſiti omne perieulum præſtet, 
Pomponius ait, pactionem valere: nec quaſi contra 
juris formam, non eſſe ſervandam. J. 7. F. 15. F. 
de pact. Sæpè evenit ut res depaſita, vel nummi 
periculo ſint ejus apud quem deponuntur. Ut puta, 
{1 hoc nominatim convenit. J. 1. F. 35. F. depoſ. 


VIII. et 


6. £2 "Tf the Depoſitary not being deſired, — 


tary that . 
3 offers of his own accord to take care 


hinſef. of the Thing depoſited, he ſhall be ac- 
countable not only for What he does 
fraudulently, and for groſs Miſtakes, but 
likewiſe for other Faults. For the De- 
politor might have cholen another De- 
poſitary that would have been more 
careful. But this Depoſitary ſhall not 
be anſwerable for what may happen 
without his fault thro' ſome Accident i. 


i Si quis ſe depofito obtulit, idem Julianus ſcri- 


bit, periculo ſe depoſiti illigaſſe: ita tamen non ſo- 
lum dolum, fed etiam culpam, & cuſtodiam prœæ- 
ſtet, non tamen caſus fortuitos. J. 1. H. 35. F. de- 


N 
IX. 755 
9. of the If the Depoſitary having fold, or o- 
2 2 therways alienated the Thing depoſited, 
che Thing TECOVETrs it again and keeps it as a Depo- 
Aepaſted, ſitum, he ſhall be accountable thereafter 
aud bought not only for what he does fraudulently, 
„aan. and for groſs Errors, but alſo for the 
leaſt Faults he commits, as a puniſhment 
of his former Knavery in ſelling the 
Thing! 


Si rem depoſitam vendidiſti, eamque poſteà re- 
demiſti in cauſam depoſiti: etiam fi ſme dolo malo 
poſtea perierit, teneri te depoſiti: quia ſemel dolo 
feciſti, cum venderes. J. 1. f. 25. F. detoſ. 


X. 
10. If the If the Thing depoſited being demand- 
Depotwy ed, rr tary who is able to reſtore 
0 L. I. 


præſtari: nam fi ei 


it delays to do ity his delay will make delays co re” 
him anßwerable, not only for the leaſt 7 ,. 
Faults he commiite, but likewiſe for tùljʒe 
Accidents that may fall out after the 
time of the legal Demand a. But if the 
Thing poriſhes thro? its own Nature, 
without any accident, and if it would 

have periſhed altho' the Depoſitary had 
reſtored it in time, this Loſs not being 

an effect of his Delay, he is not account: 

able for it v. J elt vat 5 97. 93 

„ Depoſitum, eo de quo depoſiti actum ft, pe. 

riculs ejus puff quem Gepobrum fucrit, eſt, f ju- 

mae eee eee mee 
reddidit, 4. 134 LA . \ Fee the third Article 

of the ſeventh Section of the Contract of Sale, and 

the ſecond Article uf the fourth Section of the Ti- 

tle of Damages occaſioned by Faults. 

Si ſua natura res ante rem judicatam intercide- 

rit, veluti fi homo mortuus fuerit, Sabinus, & Caſ- 


res, & ſi reſtituta eſſet actori. N depoſ. 


lion 
af the Contract uf Sars: 
Altho' the Thing Periſpes thro its amn Nuture, 2 


| by the 
of tht Depoſttary ought to go unprniſhed. For if 4 
Thing r was in good caſe at the rime of the de- 


wake bin enſwerakle for wie Lo. Si Forts diſtrastu- 

rus erat petitor, 3 moram paſſo debere 
reſtituiſſet, diſtraxiſſet: & pro- 

tium eſſet lucratus. J. 15. H. ult. F. ue rei uin. 

An agreed that the Thing depoſited rr. When 

ſhall be reſtored in any one of many the Thing 

places, the Depoſitary ſhall have the 7% Tha 


choice of f the P ace? : WY E 


o Si de pluribus locis convenit, in 7 he * plan 
eſt, quo loci exhibeat. J. 5. F. 1. F. depeſ; 5 

The Executor, Of Adminiſtrator of 12. Extcu- 
the Depoſitary is accountable for the t, or Ad- 
deed of the deceaſed, even for the Fraud tate. 


a * | of the De» 
which he has been guilty ofP. 3 


P Datur actio depoſiti in hæredem, ex dolo de- 
functi in ſolidum. J. 7. f. 1. F. depoſ. | 


If after the death of the Depoſitary, 13. ub 
his Executor or Adminiſtrator be 25 den 
ignorant of the Truſt, ſells the Thing 7 dini. 
depoſited, believing it to be a part offs of 


| . * the Depoſi- 
the Succeſſion; 28 17 It happen t at the bing a” 


Memorandum Which the Depoſitary had the Thing 
made to diſtinguiſh the Thing depoſited he. 
from his own, being ſenlet | 


up with 
other Papers, it is neceſſary in the mean 
While to ſell ſome of the Moveables, and 
the Thing depoſited chances to be a- 
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| -guiſh-ir from the Goods of the decea(- 


in the Stable with other Horſes, ha 
been ſold, the perſon who depoſited 
him having perhaps neglected to take 
Him away z this Event would be as it 
were an Accident that would diſcharge 
this Executor, or Adminiſtrator,” from 
making reſtitution of the thing depoſi- 
ted, he paying always the Price which 
he got for the Thing when he ſold it 4. 
The Proprietor * nevertheleſs, re- 
tain his Right of claiming the Thing in 
whoſe hands ſoever he ſhould find it. 


— dunitarr in hane a&tionem. 


venit, quæſitum eſt, ſi hæres rem apud teſtatorem 
depoſitam, vel commodatam diſtraxit, ignarus de- 
poſitam, vel commodatam: an teneatur? Et quia 


dolo non fecit, non tenebitur de re. An tamen vel 


de pretio teneatur, quod ad eum pervenit? Et ve- 
rius eſt teneri eum. Hoc enim ipſo, dolo facit, 
quod id, quod ad ſe pervenit, non reddit. Quid 
ergo, fi pretium nondum exegit? Aut minoris quam 
doebuit vendidit? Actiones ſuas tantummodo præ- 
ſtabit. J. 1. $inlt, & l. 2. F. 170 { SUS. 
We have: ſet down in this Article the particular cir- 
cumſtances, which may juſtify the conduct of this Execu- 
tor, or Adminiſtrator; Fur there may be other circum- 
ſtances, where. the Executor, or Adminiſtrator, would 
not be eaſily diſcharged on his pretending Ignorance of the 
Truſt ;-. ſince he is accountable for the deed of the de- 
ceaſed, as has. been ſaid in the foregoing Article; and 
that the — * was obliged: pay the Thing 
depoſited from his own by ſome mark, or ſome memoran- 
dum. ons e % circumſtances of 
the quality of the perſons, and of. the Thing depoſited, 
of the conduct of the Depoſitary, and his Executor, or 
Adminiſtrator, and other circumſtances of the like na- 
ture, that we ought to judge of the Obligation. of the 
Depoſrtary's Executor, or Adminiſtrator. © 
It 10 be remarked on the Lam quoted on this Arti- 
cle, that altho it diſcharges the Executor, or Admini- 
 firator of him who had borrowed a Thing, if the ſaid 
Executor, or Adminiſtrator, had ſold it, in the ſame man- 


ner as it diſcharges the Executor and Adminiſtrator of 


the Depoſitary ; yet we have not ſet down this Rule in the 
Title of the Loan of Things to be reſtored in Specie, For 
whereas the Depoſitum is only for the behoof of the De- 
poſitor, the Loan of a Thing for uſe is barely for the ad- 
vantage of the Borrower. And for this reaſon it ſeems 
to be juſt that this loſs ſhould fall upon the Executor, or 
Adminiſtrator of the Borrower, rather than on the Lend- 
er. See Exod, xxii. 14. 


ron 1. 

14.4 Thing The Depoſitary cannot detain the 

depgired e, Thing depoſited with him, in compen- 
1 lation of what the Depoſitor owes him; 


ter into . 
Conpenſa- even altho' it were another Depo/itum : 


tim. but each Depoſitary ſhall be —_ to 


reſtore the Thing depoſited with him*. 


Si quis vel pecunias, R res quaſdam per 
ſitionis 25 titulum, eas 45 wor qui depoſuit, 
reddere illicò modis omnibus compellatur : nullam- 
que compenſationem, vel deductionem, vel doli 
exceptionem opponat, quaſi & ipſe quaſdam contra 
eum qui depoſuit, actiones perſonales vel in rem, 
vel hypothecariam prætendens: cùm non ſub hoc 
modo depoſitum receperit ut non conceſſa ei reten- 
tio generetur, & contractus qui ex bona fide ori- 

„ 


mong them, having no Mark to diſtin- 
dz as if it was à Horſe, who ſtand ing 


unuſquiſque videtur de 
cum rem communem plures deponunt. J. 17. F. 


tur, ad perfidiam retrahatur. Sed & ſi ex utraque parte 
aliquid fuerit depoſitum, nec in hoc caſu compenſu- 
tionis præpeditio oriatur: ſed depoſitæ quidem res, 
vel pecuniæ ab utraque parte quam celerritnè, fine 
aliquo obſtaculo, reſtituantur ei videlicet primùm. 
qui primus hoc voluerit. J. 11. C. depof. l. ult. C. 
de compenſ. in.. 
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Of Sequeſtration by conſent e 


1. Definition of a Sequeſtrator by conſent 


e | 

2. Every one of thoſe who. have named the 

 »  Sequeſirator , may oblige him to 

the diſcharge of bis Truſt. 

3. Difference between a Depoſitary and 

| a Sequeſtrator.  _ 

4. The — Poſſeſſion, and its 
- effett. 1 | 

7. The Sequeſtrator muſt account. 

6. Diſcharge of the Sequeſtrator. 

7. Rules of Depolitum, which may be 
applied to Sequeſtration. 


HE Sequeſtrator by conſent of 1. Definitt- 

1 Parties, is a third perſon choſen by A 4 Se- 
two or more perſons, to keep as a De- ED ag 

Gs 5 | conſent 
poſetum a Moveable or Immoveable of Parties. 
Thing, the Property, or Poſſeſſion of 
which is controverted among them: and 
to reſtore it to the perſon who ſhall be 
acknowledged to be the true Owner. 
Thus every one of them is conſidered as 
if he alone had depoſited the whole 
Thing. Which diſtinguiſhes ſuch De- 
poſitors from thoſe who depoſiting a 
Thing that: belongs to them in com- 
mon, have only each of them their 
Share in ita. 


Licèt deponere tam plures, quam unus poſſunt: 
attamen, apud ſequeſtrem nonniſi plures deponere 
poſſunt. Nam tum id fit, cum aliqua res in con- 
troverſiam deducitur. Itaque hoc caſu in ſolidum 

poſliſte Quod aliter eſt, 


depoſ. propriè in ſequeſtre eſt depoſitum, quod à 
pluribus in ſolidum, certa conditione cuſtodiendum, 
reddendumque traditur. J. 6. F. cod. 


II. ä 


While a Thing is under Sequeſtration, 2. Every 
each of the Ws 5 who have depoſited 9 of + 
it, is conſidered as capable of being de- 1 
clared the Owner of it.. And this gives Sequeſtra- 
them all, and every one of them in parti- e, may ob- 
cular, a right to ſee that the Sequeſtrator #2 Him 7 
carefully perform the Truſt which he is wks f 
bound to by his Office, whether it be birTruf 


in 


in preſerving the Thing; or if it is 
Houſes or Lands that are depoſited, in 
repairing and cultivating them b. 

b Ttaque hoc caſu in ſolidum unuſquiſque vide- 
tur depoſuiſſe, quod aliter eſt, cum rem commu- 


nem plures deponunt. J. 17. F. depoſ. In ſequeſtrem 
depoliti actio competit. J. 5. H. 1. edd 


III. | 
3: 3 40 Seeing the perſon into whoſe hands 
rence be a piece of Ground is ſequeſtred is 
tween 4 | | 


. bound to cultivate it, and to take care 
;ary .apd a Of it; this kind of Depoſitum is not uſu- 
Squeſira- ally gratuitous. But the Sequeſtrator is 
zars lowed a Salary, beſides his Expences, 
or the time and pains he beſtows on 
the Execution of his Commiſſion. And 
this diſtingujſhes Sequeſtration from a 
bare Depoſizum, which ought to be gra- 
tuitous, and obliges the Sequeſtrator to 
the ſame care that he is bound to who 
undertakes a Piece of Work to be 
done e. wn : 


CC ˙ e 
di quis ſervum cuſtodiendum conjecerit forte 
in piſtrinum, 1 merces intervenerit cuſto- 
diæ: puto eſſe actionem adversus piſtrinarium ex 


conducto. 4, 1.5. 9. F. depoſ. See the eighth Sec- 


tion of the Title of Letting and Hiring. 


Ts are all of them diveſted of the Poſ- 


ſeſſion. But becauſe the Sequeſtrator 
mn the Thing only in order to pre- 
erve it to the perſon who ſhall be de- 


conſidered with reſpe& to the Owner, 
as if he himſelf had always poſſeſſed it. 
And this Poſſeſſion will be allowed a 


good Poſſeſſion to eſtabliſh a title by 
Preſcription d. 


© Rei depoſitæ proprietas apud deponentem ma- 
net, ſed & poſſeſſio: niſi apud ſequeſtrem depoſita 
eſt. Nam tum demum ſequeſter poſſidet: id enim 
agitur ea depoſitione, ut neutrius poſſeſſioni id tem- 
pus procedat. J. 17. H. 1. F. depoſ. Intereſſe puto, 
* mente apud ſequeſtrum deponitur res. Nam 

omittendæ poſſeſſionis causi, & hoc aperte fue- 
rit approbatum, & uſucapionem poſſeſſio ejus par- 
tibus non procederet. At fi cuſtodiæ causã depona- 
tur, ad uſucapionem eam poſſeſſionem victori pro- 
cedere conſtat. J. 39. F. de acq. vel am. poſſe. 


Wi: 


£: it oo After the controverſy is ended, the 
muſt ac. Sequeſtrator is obliged to account to the 


cout. Perſon who is adjudged to be Maſter, and 
. 


aA Dkrosfrun. 


tn Sch? 1 


to reſtore to him the Thing ſequeſtra- 
ted, with the Fruits, if it produces any; 
he being paid his Salary, and his Ex- 
3 | 


* This is an eſſential condition of this kind of Depoſi- 
tum, which is granted only in order to preſerve the 
Thing to the perſon who ſhall be declared the right Owu- 
er. In ſequeſtrem depoſiti actio competit. |, 5. 
He 1. ff. depoſ. 

oft te; Loiuy, ole | | 
If the Sequeſtrator is deſirous to be 6. D/ 
diſcharged of his Truſt, and the perſons ce 
who named him, or any one of them 
does not conſent to it, he ought to ap- 
ply himſelf to the Judge, and to get 
them all to be cited in order to name 
another perſon in his room. For he 
having accepted a Commiſſion which 
has divers 1 and which 
ought to have laſted till the Controver- 
ſy was ended; he ought not to be diſ- 
charged without juſt cauſe f. 
. f Si velit ſequeſter officium deponere, quid ei fa- 
ciendum ſit. Et ait Pomponius: adire eum præto- 
rem oportere, & ex ejus authoritate denuntiatione 
facta his qui eum elegerant, ei rem reſtituendam 
qui præſens fuerit. Sei hoc non ſemper verum 
puto: nam plerumque non eſt permittendum, offi- 
cium quod ſemel ſuſcepit, contrà legem depoſitio- 
nis deponere: niſi juſtiſſima cauſa interveniente. 


J. 7. F. 2. F. depo/. 3 
VII. 


We may apply to Sequeſtration the 7. Rules of 


Rules of a Depoſitum, which have any . 
relation thereto 8. 5 


| may be ap- 
3 | „ ˖ plied to Se- 
E In ſequeſtrem depoſiti actio competit. b «<< queſtration: 


S. 1. ff. depoſ. 


1 4 4 ; —_— 


. 
Of a Neceſſary Depoſitum. 


The CONTENTS. 


I. Definition of a Neceſſary Depoſitum. 

2. This Depoſitum is by agreement. 

3. The duty of the Depoſitary in a Neceſ- 
/ary Depoſitum. 

4. The Rules Fine Depoſitums may be 
applied to this. 


I. 


Neceſſary Depoſitum, is that of 1. Defi- 
A Things which are ſaved in a Fire, d 4 
an Earthquake, or Shipwrack; in an In- RO 
curſion of Robbers, a Tumult, or any tum. 
other ſudden and accidental Occaſion, 
which obliges the Owners to put what 

they can fave into the hands of the firſt 
991777 they meet with, whether it be 

eighbours; or others *. 
gi U z * Merits 
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at * "LY Wome ad tu 4 7 63 tak, 
que _— Ho cauſam depoſitionis, ex 
neceſſitate deſcendentem, non ex voluntate proficil- 
rentem. I. f. F. 2. F. depo. Tumultfis, incendii, 
ruinæ, naufragii cauſa, V. d. I 1. f. 1. 
+. me. This Depoſitum, alrho Neceſlaryz it 
pe Bet voluntary, and by agrec- 
1 ment, becauſe the Delivery of ; the 
Things to the perſons with whom they 
are depoſited, is in place of a Covenant, 
expreſs or tacit b. wt 6 99” 


s apud quem tes aliqus deponitur, te obliga- 


tur. $.3. 1ſt. quib. mod. re contri ob. 
: Gar ot 09005 NERF POEY 
z. De du- He with whom a Thing is depoſited 
ty of a De- thro? Neceſlity, is bound to be as faith- 
boſlam in ful to his Truſt, - or rather more than 
Depoll“ any other Depoſitary, not only becauſe 
ofthe compaſſion which the occaſion ot. 


* 


tum. 


this Depoſitum demands, but becauſe of 


the Neceſſity which puts the Thing in- 
to his — the Owner not being at 
liberty to chuſe another Depoſitary e. 


And if he fails to reſtore the Thing de- 


poſited, or miſbehayes in his Truſt, it 
is for the Publick Good that this Infide- 
lity ſhould be revenged and reſtrained 
by ſome Puniſhment, ſuch as the Judge 
ſhall think fit to "inflict according to 
the circumſtances. . * FT 
Prætor ait, quod neque tumultus, n ue incen- 
dii, neque ruinæ, neque naufragii cauſa depoſitum 
ſit, Page Ton ex earum autem rerum quæ ſupra 
comprehenfe ſunt, in ipſum in duplum judi- 
cium dabo. I. 1. H. 1. F. depoſ. Hæc autem ſepara- 
tio cauſarum juſtam rationem habet. Quippe cùm 
quis fidem elegit, nec depoſitum redditur, conten- 
tus eſſe debet ſimplo: cùm verò extante neceſſitate 
deponat, creſcit perfidiæ crimen, & publica utilitas 
coercenda eſt vindicandæ reipublicæ cauſa, I. 1. 
Seeing we do not uſe this Penalty of the double, 
and that Penalties are arbitrary in France, we have 
| thought proper to ſet down here this Nule in the manner 
that it is in the Article. e 


| | Coe IV. 
a.The Rules We may apply to this kind of Depo- 


other De- tum the other Rules which have been 
politums explained under this Title, according as 


may be 


plied to * they have relation thereto e. 


1 5 I will be eaſie to diſcern among the Rules of this 


Title, thoſe that are applicable to a Neceſſary Depoli- 


= 
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ede te 


of PARTNERSHIP 


LL Mankind together makes 73, ori 

one Univerſal 6088 in which f 3 
thoſe who happen to be linked v, and 
together by their Wants, form“ 7 
among themſelves different Engage- 
ments, proportioned to the Cauſes 


 whichrender them neceſſary one to ano- 


ther. And among the different ways in 
which the Wants of men tie them toge- 
ther, this of Partnerſhip, which ſhall be 
the ſubject of this Title, is of neceſſary 
and frequent uſe: ſo that we ſee many 
Partnerſhips, and thoſe of many ſorts. 

The Origin of this kind of Union 

roceeds from the Nature of certain 

orks, of certain Commerces, and o- 

ther Affairs, which are of ſo large an 
extent that they demand the Union, and 
Application of many perſons. It is this 
which engages Men to erect Compa- 
nies for carrying on Manufactures, for 
Trading into Foreign Countries, for 
Farming the King's ches or thoſe 
of particular perſons, and for managing 
other Affairs of ſeveral kinds, according 
as they demand the united Labour, In- 
duſtry; Care, Credit, Purſe, and other 
Aſſiſtance of many perſons. And the 
uſe of theſe kinds of Partnerſhip is to 
facilitate the Undertaking, the Work, 
the Trade, or other Affair for which 
the Partnerſhip is contracted: and to 
ſecure to every one of the Partners out 
of the Share which he has contribut- 
ed, in conjunction with his Co-Part- 
ners, ſuch Profits and Advantages as 
none of them could be able to make by 
themſelves. | 

This firſt ſort of Partnerſhip is limited 
to certain kinds of Affairs, or Commerces; 
but there are others, where the Part- 
ners enter into a community of all that 
they are able to make by their Induſtry 
and Labour. 'There are likewiſe ſome 
Partnerſhips, where the Partners agree 
to a reciprocal communication of all 
that they may acquire, by Donation, 
Succeſſion, or otherways. And there 
are ſome where the Partners agree to a 
Community of all Goods whatſoever 
without exception. | 
| "Theſe are the ſeveral ſorts of Part- 
nerſhips, which differ from one another 
according to the Intereſt and —— 


er rhe Perſoris who join in them, that 
we ſhall treat of under this Title. 
We ought not to ſet down in the 
number o Partnerthips; the Unions of 
perſons that have any Thing, or any 
Affair in common, independently of 
their will, ſuch as Co-heirs, the Lega- 
tees of one and the ſame thing, and 
thoſe who thro' other cauſes. chance to 


not divided, or ſome Affair belonging to 

them in common without any agree- 
ment. For theſe ways of having a 
Thing in common, are quite of ano- 
ther nature than Partnerſhip, which is 
formed by conſent, arid they ſhall have 
a place among the Matters to be treated 
of in the ſecond Book. 


ECT 1: 
Of the Nature of Partnerſhip. 


t. Definition of Partnerſhip. "IN 
2. The Shares of Partners in the common 
Thing. 


3. Shares in the Gain or Loſs. 

4. Theſe Shares are equal if nothing is 

| faid to the contrary. 

7. The Share of the Profit regulates that 

. of the Loſs. | 

6. Difference of Contributions, and of 
Portions. £ 

7. Equality of Shares, notwithſtanding 
the difference of Contributions. 

8. Inequality of the Share of the Gain, 
and of the Share of the Loſs. 

9. One 1 the Partners diſcharged of all 
Lofs.. | 

10. Fraudulent Partnerſhip. 

11. Unlawful Partnerſhip. | 

12. Difference between Partnerſhip, and 

other Contracts, as to the extent of 

the Engagements. 


J 


1. Deſniri- I] Artnerſhip is a Covenant between 
# of Part- two or more perſons, by which 
wrſhp. they join in common, either their whole 
Subſtance, or a part of it: or unite in 
carrying on ſome Commerce, fome 
Work, or ſome other Buſineſs, that 
they may ſhare among them all the Pro- 
fit, or Loſs, which they may have by 
the Joint Stock which they have put 

into Partnerſhip. 


2 Societates contrahuntur, five univerſorim bo- 
norum, five negotiationis alicujus, five vectigalis, 


five etiam rei unius. J. 5. . pro ſocio. Quæ coe- 


untium ſunt, continuò communicantur. J. 1. in F. 


F cod. Sicuti lucrum ita damnum quoque com- 


have ſomething between them that is 


ef Partxmnents. Tit. 8. Seck. 2. 149 


mune eſſe opportet. J. 52. F. 1. in F. eod. Societas 
cum contrahitur, tam lucri, quam damni commu- 
nio initur. l. 67. ad. J. 52.4. 4. in f. cod. 

3 . | 
The Things or Affairs that are in2. Toe 
common among Partners, belong to e- Shares of 
very one of them, for the Shares that rk - 
are allotted to them by their Cove- hing 
nant b. 
» Ut fuerint partes ſocietati adjectæ. I. 29. f. 
. 

: III. 

The conſequences of the Partnerſhip, 3. Shares in 
ſuch as the Contributions, the Gain, „e Gain, o 
the Loſs, regard every one of the Part- 25. 
ners, in proportion to the Share they 
have in the Stock, or according as they 
have agreed among themſelves e. | 


_ . © Sicuti lucrum, ita damnum quoque commune 


eſſe oportet. J. 52. f. 4. F pro ſoc: Ut fuerint par- 
tes ſocietati adjectæ. J. 29. eod. | wn 

| IV. ; 

If the Portions of Loſs and Gain have 4. Thee 
not been adjuſted by the Covenant, Shares are 


they will be Equal: For if the Part- %%, f 


| Vs Po x hing 1 
ners have made no diſtinction which 1 2 4. 


gives more to one, and leſs to another, courary. 
their conditions not being diſtinguiſhed, 
the condition of every individual Part- 
ner ought to be the line with that of 
the others ©. 
Si non fuerint partes ſocietati adjectæ, æquas 
eas eſſe conſtat. J. 29. F. pro ſoc. H. 1. inſt, eod. 


V. 
Altho' the Partners have not expreſly 5. The 


marked, both the Portions of the Gain, Share of the 


and thoſe of the Loſs, yet if the Por- 7 rofis . 
tions of the Gain have wt expreſſed, the Loſs 
thoſe of the Loſs will likewiſe be re- 
gulated on the ſame foot. And if, with- 

out ſaying any thing of the Gain, or 

Loſs, it 5 ſufficiently expreſſed what 

every one has put into the common 

Stock, the Portions of the Gain and 

Loſs, will be the ſame with thoſe of the 


Stocke. | 


* Tllud expeditum eſt fi in una cauſa pars fuerit 
expreſſa (veluti in ſolo lucro, vel in ſolo damno) in 
altera verò omiſſa: in eo quoque quod prætermiſ- 
ſum eſt, eandem partem ſervari. F. 3. inſt de ſociet. 


VI. 


Seeing the Partners may contribute 6. Dif- 
differently, ſome more, and others leſs renceo Can. 
of Labour, om Credit, Favour, , 94 
Money, or other Thing, it is free for 
them to regulate in an unequal manner, 
their Portions, or Shares, according as 
every one ouglit to have his condition 

- A | more 
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more or leſs advantageous, in proportion 
to the difference of what they contri- 
Bae. . aa | 
| 73 EET OR Re, | 
f Sj placuerit ut quis duas partes, vel tres habeat, 
alius unam : an valeat? placet valere, mods; ali- 
quid plus contulit ſocietati, vel pecuniz, vel operæ, 


vel cujuſcumque alterius rei causd, J. 29. F. pro ſoc. 


Nec enim unquam dubium fuit quin valeàt conven- 


tio, fi duo inter ſe pacti ſint, ut ad unum quidem 
duæ partes & lucri, & damni pertineant, ad alium 


tertia. F. 1. inſt. de ſociet. Ut non utique ex æquis 


partibus ſocii ſimus, veluti ſi alter plus operæ, in- 


duſtriæ, gratiæ, pecuniæ in ſocietatem collaturus 


7¹ Equality 
of Shares, 
norwith- 
ſtanding the 


difference of * 


Contributi- 


0735, 


erat. J. 80. F. proſe. 
3 Ro 
Ir is not neceſſary for the Equality of 
Shares of the Partners 1n the Profit a- 
riſing from the Partnerſhip, that all their 
Contributions ſhould be Equal, that 
every one ſhould furniſh as much Mo- 


ney, as much Induſtry, as much Credit, 
as every one of the other Partners. But 


according as they contribute differently, 


one more Money, another more In- 
uſtry, a third more Credit; their con- 
dition may be Equal, by the Equality of 


the Advantages ariſing from theſe diffe- 


rent Contributions. And very often it 
is agreed, and with Reaſon, that one of 


the Partners ſhall contribute only his 


Induſtry, and the other all the Stock, 
and that nevertheleſs the Profit ſhall be 
equal, becauſe the Induſtry of the one 
is worth the Money of the others. 


Ita coiri poſſe ſocietatem non dubitatur, ut al- 


ter pecuniam conferat, alter non conferat; & ta- 


opera alicujus 


8. Inequa 
lity of the 
Share of the 


Gain, and 


of the Share 
of the Loſs. 


men lucrum inter eos commune fit. Quia ſæpè 
pro pecunia valet. F. 2. Iſt. de ſociet. 
J. 1. C. eod. g 


Societas coiri poteſt, & valet etiam inter eos 


qui non ſunt æquis facultatibus, cùm plerumque 
pauperior opera ſuppleat, quantùm ei per compa- 
rationem patrimonii deeſt. J. 5. F. 1. F. pro ſoc. 


VIII. 


This is another effect of the Inequa- 
lity of the Contributions, that two Part- 
ners may path that the one ſhall have 
a greater ſhare of the Profit, than he 
ſhall bear of the Loſs; and that the o- 
ther, on the contrary, ſhall bear a greater 
part of the Loſs, than he ſhall have in 
the Profit. And thus, for Example, 
the Partners may agree that one ſhall 
have two Thirds of the Profit, and 
bear one Third of the Loſs, and that 
the other ſhall have one Third of the 
Profit, and bear two Thirds of the 
Loſs. Which is to be underſtood in 
this manner, that in caſe in ſeveral Af- 
fairs of the Partnerſhip there be Gain on 
one fide, and Loſs on another, that is 
only reckoned to be Gain, which ſhall 


om rags after all the Loſſes are de- 


De illa ſanè conventione tum eſt, fi Titi- 
us & Seius inter ſe pacti ſint, ut ad Titium lucri 
duz partes pertineant, damni tertia, ad Seium duæ 
partes damni, lucri tertia, an rata debeat haberi 
conventio? Quintus Mutius contra naturam ſocie- 
tatis talem pactionem eſſe exiſtimavit, & ob id non 
eſſe ratam habendam. Servius Sulpitius, cujus ſen- 
tentia prævaluit, contra ſenſit. Quia ſæpè quorun- 
m ita pretioſa eſt opera in ſocietate, ut eos juſtum 
t condition — in 3 admitti. G. 2. 
mſt. de ſociet. I. 30. N pro ſoc. tamen ita in- 
Gl — 2 _ 3 in alia dam- 
um illatum fit; compenſatione facta, ſolim quod 
upereſt intelligatur lucro eſſe. H. 2. inf. 4 fo 
Neque lucrum intelligitur niſi omni damno deducto, 
neque damnum niſi omni lucro deducto. 4. I. 30. 


FEY. 


. 


ociet. 


The ſame conſideration of the diffe- 9. ow of 
rent Contributions of the Partners, may 4% Partners 


likewiſe juſtity the Covenant by whic 


＋ 
it is ſtipulated, that one of the Part- * 


ners ſhall have a ſhare of the Gain, and 
be altogether free from Loſs; becauſe, 
for Example, of the ũſefulneſs of his 
Credit, his Favour, his Intereſt, or of 
the. Pains which he takes, the Journeys 
which he makes, and the Dangers to 
which he expoſes himſelf i. For theſe 
Advantages which the Company reaps 
from him, compenſate that which the 


Partners grant him, by freeing him of 


the Loſſes. And he might very law- 
fully have refuſed to engage himſelf, ex- 


cept on this condition, without which 


he would not have entred into the Part- 
nerſhip, which perhaps could not have 
been Ra and managed without him. 
But the Share which this Partner ſhall 
have in the Profits, is to be underſtood 
only of the clear Gain that remains, af- 
ter deduction of all the Loſſes out of 
the Profits of the ſeveral Affairs of the 
Company, as has been faid in the fore- 
going Article). 3» , 

Contra Mutii ſententiam obtinuit, ut illud 
quoque conſtiterit, poſſe convenire, ut quis lucri 
partem ferat, de damno non teneatur. Quod & 


1pſum Servius convenienter fieri exiſtimavit. F. 2. 


inſt. de fociet. Quia ſæpè quorundam ita pretioſa 


( 


eſt opera in ſocietate, ut eos juſtum fit conditione 


meliore in ſocietatem admitti. d. F. 2. Ita coiri 
ſocietatem poſſe, ut nullius partem damni alter ſen- 
tiat, lucrum verò commune ſit, Caſſius putat, quod 
ita demum valebit, ut & Sabinus ſcribit, ſi tanti 
ſit opera quanti damnum eſt. Plerumque enim 
tanta eſt induſtria ſocii, ut plus ſocietati conferat 


quam pecunia. Item {i ſolus naviget, ſi ſolus pe- 


regrinetur, periculo ſubeat ſolus. J. 29. F. 1. F. 


9 ſe 54 3 3 2 
I Quod tamen ita intelligi oportet, &c. See this 
text as it is quoted on the preceding Article, 


0 


arged 
Loſs. 
* 


All Partnerſhips in which there is any 10, Frau- 


condition that is contrary to Equit 
Honeſty, are unlawful. As if it ih 
be agreed, that the whole Loſs ſhould 
fall upon one of the Partners, 1 

4 18 


and dulent Part- 
ould ve. 


his having any Share of the Profit, and 
that the whole Profit ſhould go to the 
other Partner, without his bearing any 
Share of the I 
© # Societas fi dolo malo aut fraudandi causa coita 
fit, ipſo jure nullius momenti eſt. Quia fides bo- 
na contraria eſt fraudi, & dolo, J. 3. F. wit. F. pro 
. " 488) | | 
ED . reſpondiſſe, ſocietatem 
d talem coiri non poſſe, ut alter lucrum tantùm, al- 
ter damnum ſentiret. Et hanc ſocietatem leoni- 
nam ſolitum appellare. Et nos conſentimus talem 
ſocietatem nullam eſſe ut alter lucrum ſentiret, al- 
ter verò nullum lucrum, ſed damnum ſentiret. 
Iniquiſſimum enim genus ſocietatis eſt ex qua quis 
damnum, non etiam ſucrum ſpectet. J. 29. f. 2. F. 


11. Ulan- We cannot enter into Partnerſhip, 
fal arne except it be of a Commerce, or other 
Sip. Thing, chat is honeſt and lawful. And 
all Partnerihips contrary to this Rule, 
would be-Crmimnal®. 
Si mialeficii ſocietas coita fit, conſtat nullam 
eſſe ſocietatem. Generaliter enim traditur rerum 
inhoneſtarum nullam eſſe ſocietatem. J. 57. F. pro 
ſoc. (ſocietas) flagitioſæ rei nullas vires biet J. 35. 
§. 2. ff. de comr. empt. Delictorum turpis, atque 
fœda communio eſt, J. 53. F. pro ſocio. 85 
oper {is OE Hoof, 5 
12, Dife- The Contract of Partnerſhip is in 
xnce be- this different from other S that 
eg and one of the other Contracts hath 
pra, . its Engagements limited and regulated 
ads, as to by its particular Nature; whereas Part- 
the Extent nerſhip has a general Extent to the En- 
of the En gagements of the different Affairs, and 
emen of the ſeveral Covenants into which the 
Partners enter. Thus, their Engage- 
ments are general and indefinite, ſuch 
as thoſe of a Tutor, or of one who un- 
dertakes the Care of another's Concerns 
in his abſence, and without his know- 
ledge o. And likewiſe Honeſty and fair 
dealing have in this Contract an Extent 
proportioned to that of the Engage- 
ments P. | | 


o Sive generalia ſunt, (bonæ fidei judicia) veluti 
pro ſocio, negotiorum geſtorum, tutelæ: five ſpe- 
cialia, veluti mandati, commodati, depoliti. J. 38. 
F pro ſoc. See the beginning of the ſecond Secti- 
on of Tutors. | 

P In ſocietatis contractibus fides exuberet. J. 3. 


C. pro ſoc. 
8 E C 7 II 8 
In what manner Partnerſhip is con- 
tracted. | 


- The CONTENTS. 


i. Partners ought to chuſe one another re- 
ciprocally. 


0 . * | | * | ; % 
11 | . 1 1 1 5 3 ' | 
Of PAkTNERSHIP.! Tit: 8. Sect. 2. 151 
2 4 — — — iy. ' » I: Ty Y . . 5 * "_ a f ü 2 


2. Difference. between: having a Thing in 
common, and being in Pariner- 


% e. ct | 3 

3. The Heir, or Executor, of a Partner, 

oe SHOES ,, 

4. It cannot be ſtipulated, that the Heirs, 

Executor, ſhall be Partners. 

J. The Partner of one of. the Partners, 

is not in Partnerſhip with the 

" RT. > | an, is 

6. Partnerſhip may be contracted without 

 Hriting, and which way. 

7. Of thoſe who buy a Thing together. 

8. The Partners are at liberty to enter 

Into all manner of lawful Pats. 

9. Patts concerning the duration of the 

en, . | 

10. Penal Clauſes. | 

11. Pats for regulating the Shares. 


12. 4 Gift under colour of a Partnerſhip. 


J. 


| Artnerſhip cannot be contracted, 1. Partners 
but by the conſent of all the Part- t 70 
n ; | chuſe one 
ners, who ought reciprocally to chuſe, her ... 
and approve of one another, in order ,rocalh. 
to form among themſelves a Tic, which 


is a kind of Brotherhood b. 


= Conſenſi fiunt obligationes in emptionibus, 
venditionibus, locationibus, conductionibus, ſocie- 

tatibus. Ia. de obl, ex con. | 

> Societas jus quodammodo fraternitatis in ſe 
habet. J. 63. F. pro ſoc. , | 
. . | 

It is not enough to form a Partner- 2: Dife- 
ſhip, that two or more perſons have any 76 
Thing in common among them, ſuch „4 1g 
as the Co-heirs of one and the fame In- 3 
heritance, Legatees; Donees, or Pur- and being in 
chaſers of one and the ſame Thing. For Parmer- 
theſe ways of having ſomething in com-/®?- 
mon among many, not implying the 
reciprocal Choice of the Perſons, do 
not link them together in Partnerſhip e. 


© Ut fit pro ſocio actio, ſocietatem intercedere 
oportet. Nec enim ſufficit, rem eſſe communem, 
niſi ſocietas intercedit. Communiter autem res 
agi poteſt, etiam citra ſocietatem ut puta, cùm 
non affectione ſocietatis incidimus in communio- 
nem: ut evenit in re duobus legata, item ſi à duo- 
bus ſimul empta res ſit, aut ſi hæreditas, vel dona- 
tio communiter nobis obvenit: aut ſi à duobus ſe- 

atim emimus partes eorum, non ſocii futuri. 
3 1. F. pro ſoc. J. 3 2. eod. See the ſeventh Article 
of this Section. 


III. 


The Choice of the Perſons is ſo eſ- 3. The 
ſentially neceſſary to the conſtituting of #977 E- 
a Partnerſhip, that even the Heirs, or _ 
Executors, of the Partners themſelves, ue 4 Part- 
do not ſucceed to this Quality of Part- ner. 
ner d, becauſe it may happen that they 
are not fit for it: and lłewiſe that even 


they 
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1100 Ne is earft 
or not approve. f the Perſons of 


12 . Partners. And hende it is, th at 
ſince the Te of Partners tan be no o- 
ther than ” danach, the Partnerfhip is 
broke off by the death of one of the 
Partners, in 2h matmer which ſhall be 

1 in the fifth and fixth Secti- 


PER. 


„Ne hana l Bend, f 6p: 8 5 1. pr 
ſoc. Herres ſocius . 1.63. 8.8. wad 


1 is 1 IV. {6 ? 1 * CF: 
* It cannot + . . bad (hh agreed among ; the Part- 


beſeipulared ners, that the 8 ſhould be con- 
char the tinued between their Heirs, or Executors, link 
Hemi, »: this agreement would imply the condi- 

; that the Heirs, or REO, 


be 
Fame ſhould be liked by the Co-Partners, an 


that they alſo ſhould approve of the o- 
ther Partners. And it would not have 
this effect, chat perſons who could not 
fort one with another, thould be linked 
together againſt their wills e. * 


* Aded Abet \Golt Wii Gootatae, 88 


initio paſciſci poſeimus, ut hæres etiam ſuccedat 


ſocietati. 1. 59. F proſoc. Nemo poteſt ſocietatem 

N ſuo {ic parere, ut ipſe heres ſocius ſit. l. 3 5. 
(Papinianus) reſpo it Spoon non pole 

Ur mortem 1 l. ny $. . 1 


5. Th If one of the Partners takes another 


Partner of / perſon 2 Partnerſhip with him, this 


one of te xfiird perſon will not be Partner with 
= _—_— the 2 but only with 'the Partner 
nerſbip with Who has aſſociated a Em And this will 
the others, make among them a ſecond Partnerſhip, 
diſtin& from the firſt, and limited to 
the Share of that Partner Who has aufe 


* to himſelf another. 


| ji admittitur ſocius, ei tant ſocius eſt. qui 
ans & rect. Cum enim ſocietas conſenſu 
contrahatur, ſbeius mihi eſſe non poteſt, quem ego 
ſocium eſſe nolui. Quid ergo ſi ſocius meus eum 


admiſit, ei ſoli ſocius eſt. is 19. F profic. Nam 
Tocii mei ſocius, meus ſocius non eſt. J. 20. eod. 


J. 47. H. 1. F. de reg. jur. 
VI. 
5. Partner... As conſent may be given either in 
ſap may be Writing, or without writing, and cven 
contratted amo "gp perſons that are abſent, by Let- 
without ter, Proxy, or any other Mediator; ſo 
and witch Partnerſhip may be contracted all theſe 
Way. ways. And allo by a tacit conſent, and 
by acts which make proof of it. As if 
rfons carry on a joint Trade, and 
are the Profit and the Loſss. And the 
Partnerſhip laſts as long as the Partners 
are willing to continue in their Union b. 


Societatem co re, & re, & verbis, & per nun- 
tium poſſe nos dubium non eſt, J. 4. F. pro ſoc, 


4 


on by che Partner- 


them in Partnerſhip. For they 


tendere, 
mne, quod A ſoctetate longe 


awful Pactions. 


ſul fuerit, ſocietatem eſſe con 


LAW, 1. T Bob. 


way ag ith, wi Bitecifh" Avtice of th 


1 of CO“. 

Maget ſogictas' co, ulque 8 in coden | 
e e wt 2 

ſocietas durat, quamdiu' 


fenk! perſeveraverint. . 4. . 
Bok Pau 
We Me e eee 


pl FEES N q 770 


| Of thoſe 
it to 55 he ſame Thing, agree, 2 1,9 
order not to raiſe the Print by ng * 
againſt one another, to bay it jointly 

E Gs vis ere 

on z this Agreement 
makes obs Thug bought to belong to 
them in common, but it does not join 
are noett 
linked to 5 00 by the Choice of the 
Perſons, ut only by. the Thing which 


they have in common. 


i In emptionibu˖. qui nolunt inter ſæ con- 
olent per nuntium rem emere in com- 
remotum eſt. J. *. 


pro foc. Ma ex re.. us X 
. e .f J. 29. Fe e 


N may in Partnerſhip, | as in all 8: nol 
other Contracts, make all manner of 79% | 
Thus, they may con- * *. 
tract a conditional Partnerſhip, whether 77 io all 
it be that they will have their Partner- nar of 
{hip to commence inty after the Con- \--. 
dition has happened, or that they will!“ 
have it to take its — * 
and to be diſſolved 2. che exiſtence of 
the Condition Honea, 11 
1 $6cietas colt poteſ.— ſub conditione. J. 1. 
F. 2 foe. De Toeietate apull veteres dubitatum et, 
-4i ſub conditione contrahi poteſt: puts, ſi ille con- 
mili modo apud poſteritatem, ſicut * _—_ 
tem hu bel cauſa ventilctur, * 
tem contrahi poſſe, non ſolum pure, ſed etiam Tub 


conditione voluntates etenim legitimè - contrahen- 
tium, omnimodo conſervandæ ſunt. J. 6. C. cod. 


IX. 


Partnerſhip may be contracted ſo as g. Path 
to begin either immediately, or -after u cc 
certain time, and to laſt either to the e du 
time agreed on, or during the Life of 7 e, 
the Partners n, and in Tuch a manner 3 
that if there are many Co- Partners, the 
death of one of them may not 
the Partnerſhip among the others n. 


m Societas ediri poteſt vel in pepetuum, id eſt, 
dum vivunt, vel ad tempus, v empore. J. 1. 


Fro ſoc. 

a FWithoret this Agrenment, the death 0 
the Partners would dt oy the 3 — reſpect 
to the others, as fem bereafter in the four- 
teenth Article 7 the 777 Section. 


r 


71 


, . 
— 1 | 1 
XR; 


10. Pn We may add to the Contract of Part- 


Clauſes. 


nerſhip, Penal Clauſes againſt him who 
ſhall contravene what has been agreed 
on; Whether it be by doing what he 
ought not, or not doing what he ought 
to have done o. But the effect which 
theſe kinds of Penalties are to have, is 
to be regulated by the prudence of the 
Judge, according to the circumſtances P. 


„ Si quis a ſocio pœnam ſtipulatus fit, pro ſocio 


non aget, ſi tantundem in pœnam ſit quantum ejus 
interfuit. Quod ſi ex n eam conſecutus ſit, 
poſtea 2 ſocio agendo, hoc minus accipiet, pœna 
ei in ſortem imputata. J. 41, & 42. F. pro ſocio. 
P. J. 71. eod. | | 

P By our Practice theſe kinds of Penal Clauſes are 
only comminatory, being alded to Contracts, only that 
they may ſeand inſtead of a Reparation of Damages, 
which Reparation ought to be no greater than the Da- 
mage. Thus, it is by the circumſtances of the Events, 
that we judge of the effedt, which the penal Clauſes 
0;:ght to have, And as it is juſt to leſſen the Penalty, 
if it exceed; the Damage, or if any circumſtances may 
excuſe the Neon performance of the Articles of the Cove- 


naut; ſo it may likewiſe happen that it may be juſt to 


decree a Reparation of Damages greater than the Pe- 
nalty ; if it is not, for Example, expreſly ſaid that the 
Penalty ſhall ſtand in licw of all Damages, or if the 
Acreement has been cortravened thro' ſome Fraud, or 
fome Fault of 'a different nature from thoſe which the 
Contracters did foreſee, and had a mind to prevent. 
See the fifteenth Article of the third Section, and 
the ninetecnth Article of the fourth Section of Co- 


venants. 
XI. 


11. 2:4 The Partners may either regulate 


for rezulat- themſelves the Shares which every one 


027 the 


is to have in the Partnerſhip, or they 


Of PARTNER SATP. Tit. 8. Sect. g. 


to colour a Decd 
the Contracters to the other, ſo that the panne 


* 


2 
78. 79. & 80. F. pro ſoc. 

Si ſocietatem mecum coteris, ea conditione, ut 
partes ſocietatis conſtitueres, ad boni viri arbitrium 
ea res redigenda eſt. Et conveniens eſt viri boni 
arbitrio, ut non utique ex æquis partibus ſocii ſi- 
mus, veluti ſi alter plus operæ, induſtrix, pecuniæ 
in ſocietatem collaturus fir, J. 6. F. cod. See the 
eleventh Article of the third Section of Covenants. 


XII. 


corrigi poteſt per judicium bonæ fidei. J. 76. 77. 


If a Partnerſhip were contracted only 12. 40 


5 under co- 
of Gift from one o Ds 


153 


Profits ſhould belong wholly to one of ſpip. 


the Partners; this would not be a Part- 


nerſhip, there being only one perſon 
who reaps the whole Profit*. And if 
ſuch a Contract were entered into for 
the behoof of a perſon to whom the 
other cannot make over any thing by 
Deed of Gift, the Contract would be 
null and unlawful, as being made to e- 
lude the Law. ; | 


" Donationis caus4 ſocictas rectè non contrahi- 
tur, J. 5. F. 2. F. pro ſoc. Si quis ſocietatem per 
donationem mortis caus4 inierit, dicendum eſt nul- 
lam ſocietatem eſſe. J. 35. §. 3. F. de mort. cauſe 

' $i inter virum & uxorem ſocietas donationis 


causà contracta fit. Jure vulgato nulla eſt. J. 32. 


§. 24. F de donat. int. vir. & uxor. 


** n I . 1 ; £ 7 
—_— — 


* 


05% + n IE; 
Of the 5 7 everal Sorts of Partner- 


baren, may refer the matter to the Arbitration ſbips. 
of other perſons; and if they haye re- = om 
ferred it to other perſons, or even to one The CONTENTS. 
of themſelves, it will be the ſame thing vis oi Er 
as if they had referred it to the Arbi- I. Partnerſhips are general, or parti- 
tration of {kilful and reaſonable Men; cular. 1 | 
and what 1s determined herein by the 2. Partnerſhip of Profits, or pure and 
perſons named, will not take place, if _ fimple. 
any of the Partners has reaſon to com- 3- The Partnerſhip of Profits does not 
plain of the Award. * Sy Inheritances, Legacies, and 
d 4 ietatem mecum coiſti iti 893 
A | Rings Aoi 7 $28 er, of: diF-geantier of ene 


tueret. Nerva conſtituit, ut tu ex triente ſocius and Goods Nen cludes nothi . 
eſſes, ego ex beſſe: quæris utrùm ratum id jure 7. A 70 erſonal Reparation of Damages 
ſocietatis ſit, an nihilominus ex æquis partibus To one of the Partners, is to be put 
A e 6s il PS Bell els” dif .. = 
lc, i 7 7 2 
conſtituiſſet, an ex his quas virum bonum conſti- 6. The P erſonal Condemnation of a Part- 
tuere oportuiſſet. Arbitrorum enim genera ſunt ner. | | os 
duo. Unum ejuſmodi ut five æquum fit, five 7. Unlawful Profits do not come into the 
iniquum, 0 3 Quod o . cùm | Joint Stock. E Lid 
in compromiſſo ad arbitrium itum eſt. terum | : 2 | 9 
ejuſinod, ut ad boni viri arbitrium redigi debeat, 8. P artnerſh hs are limited 10 the Things 
etſi nominatim perſona fit comprehenſa, cujus ar- put into the Community. 
bitratu fiat. Veluti chm lege locationis compre- 9. If there is any obſcurity in the Con- 
henſum eſt, ut opus arbitrio locatoris fiat. In tratt of Partnerſhip, to know 
propolita autem quæſtione, arbitrium viri boni ex- what it comprebends -5 K 
iſtimo ſequendum eſſe, eo magis quod judicium N 5 | | 
pro ſocio bone fidei eſt. Unde fi Nervzarbitrium 10. Debts of the Community, and of the 
ita pravum eſt, ut manifeſta iniquitas ejus appareat, Partners, | bi. 
Vor. I. X 11. What 
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2 What the Partner may, or may not. 


take out of the Publick Stock. 


12. Extraordinary Expences of a Pari. 


e 

13. Unlawful Expences. 

1. Parner- I Artnerſhips are either general, of all 
2 the Goods of the Partners; or 


neral, or particular, of {ſome Goods, ſome ( om- 


N merce, and of ſome Farm, or other 


Thing: And the Goods which are put 
imo the Partnerſhip, become common 


to all the Partners, altho' they are not 
delivered, and altho they remain in the 
poſſeſfſion of the Partner who was the 
Owner of them before the Partnerſhip 
was contracted. For the intention of 
the Partners to communicate the Goods, 
makes a tacit Delivery of them, and 
each of the Partners poſſeſſes for all the 
others, the Thing belonging to them in 
common, which is in his cuſtody *. 

_ *® Societates contrahuntur, five univerſorum bo- 
norum, five negotiationis alicujus, ſive voctigalis, 


ſive etiam rei Unius. J. 5. F. pro ſoc. Societatem 


coire ſolemus aut totorum bonorum, quam Græci 
ſpecialiter e appellantz aut unius alicujus 
negotiationis, veluti. mancipiorum vendendorum 
emendorumque, aut olei, aut vini, aut frumenti 
emendi vendendique. inft. de ſociet. in princ. In ſo- 
tium ſunt, continuò communicantur. Quia licet 
ſpecialiter traditio non interveniat, tacita tamen 


creditur intervenire. J. 1. f. I & l. 2. F. pro ſoc. 

i d A \ II. Wr Wh N gil X 5 0 ' 
2. Partner- If in a Contract of —— the 
/bipof Tro- Parties had omitted to expreſs of what 


fits, or pure Goods, hat Buſineſs, or what Com- 
and ſample. merce the Partnerſhip was to conſiſt; 


The CIVIL LAW, 
vot after the death of the Giver z. nor that rirances Te. 


which the Partners may have acquired Ei. and 


any other way than by their Indu 
or from the kfeds which they 1520 


put into the Joint Stock. For theſe 
orts of | Acquiſitions have their Cauſes, 
and their Motives, in the Perſons of 
thoſe to whom they happen; ſuch as 
ſome Merit, ſome I ie of Friendſhip or 
Relation, or the Natural Right of In- 
heriting ; which are Advantages that 
the Partners did not mean to communi- 
cate to one another, unleſs the ſame be 
eee expreſſed, becauſe they are 
not the fame in every one of the Part- 


ners. Neither does this kind of Part- 


nerſhip take in the Debts owing to the 
Partners, except they be ſuch as may 
have ariſen from the Affairs or Com- 
merce of the Partnerſhip e. 


© Sed & ſi adjiciatur, ut quæſtus, & lucri ſocii 
ſint, verum eſt non ad aliud lucrum quam quod ex 
quæſtu venit, hanc quoque adjectionem pertinere. 
J. 13. F. pro ſoc. Duo colliberti ſocietatem coie- 
runt lucri, quæſtus compendii, Poſtea unus ex 
his à patrono hæres inſtitutus eſt: alteri legatum 
datum eſt. Neutrum horum in medium referre 
debere reſpondit. /. 7 1. F. 1. end. Quæſtus intelli- 
gitur qui ex opera cujuſque deſcendit. Nec adje- 
cit Sabinus hæreditatem, vel legatum, vel donatio- 
nem mortis cauſa, ſive non mortis cauſa. Fortaſ- 
ſis hoc ideo quia non fine cauſa conveniunt, ſed ob 
meritum aliquod accedunt. Et quia plerumque 
vel a parente, vel a liberto, quaſi debitum nobis 
hæreditas obvenit. Et ita de hæreditate, legato, 
donatione, Quintus Mutius ſcribit. JI. 8. 9. 10. G 


11. F. cod. Quidquid ex operis ſuis ſocius — 2 


ſierit, in medium conferet: ſibi autem quiſque hæ- 
reditatem acquirit. J. 45. §. 2. F. de acq. vel omitt. 
hered, Sed nec xs alienum, niſi quod ex quæſtu 
pendebit, veniet in rationem ſocietatis. J. 12. F. 


pro ſaci. | 
IV. 


and that it was barely ſaid, that they 
joined in 1 or that the Part- 
nerſhip ſhould be of the Gain and Pro- 
fit which the Partners ſhould make, 
without naming any thing in particular; 
the Partnerſhip would extend only to 
the Profits which the Partners might 
make, by the Trade and Buſineſs which 
they ſhould carry on jointly. together®. 


» Coirt ſocietatem & ſimpliciter licet. Et fi 
non fuerit diſtinctum videtur coita eſſe univerſo- 
rum, quæ ex quæſtu veniunt. Hoe eſt, fi quod 
lucrum ex emptione, venditione, locatione, con- 
ductione deſcendit. Quæſtus enim intelligitur qui 
ex opera cujuſque deſcendit. J. 7. & l. 8. F. pro ſoc. 
Cùm quæſtùs ay ras ſocictas initur, quid- 
quid ex operis ſuis ſocius acquiſterit, in medium 


conferet. J. 45. §. 1. |, de acq. vel omit. hered. _ 


A general Partnerſhip of all manner 4. 4 Pan- 
of Effare and Goods, includes every nerſhip of 
thing that may belong to the Partners, *# 4 
or be acquired by them, by any cauſe o if . 
whatſoever. For the general expreſſion ex:1ude w- 
of all manner of Eſtate and Goods, leaves thing. 
nothing out. And Succeſſions, Lega- 
cies, Donations, and all other forts of 
Acquiſitions and Profits, are compre- 
hended under it, unleſs they are ſpecially 


reſerved d. 


7 In ſocietate omnium bonorum omnes res quæ 
cocuntium ſunt, continuò communicantur, , = 

$. 1. F. pro ſoc. Cum ſpecialiter omnium bonorum 

ſocietas coita eſt, tunc & hæreditas, & legatum, 

& quod donatum eſt, aut quaqua ratione acquifitum, | 
communioni acquiretur. J. 3. F. 2. ed. Si ſocie- 
tatem uni ver ſarum fortunarum coiĩerint, 1d eſt, ea- 
rum quoqus rerum quæ poſteà cuique acquirentur, 


i} „ 3 „ e hæreditatem cuivis eorum delatam, in communem 
1 225 eee e | redigendam, J. 73. F. cod. 

3: — A Partnerſhip of Gains and Profits, pk 15 

7 he does not comprehend Inheritances, Le- V. 


gacies, Gifts, whether they be Gifts In an univerſal Partnerſhip of all ;, 4ze/- 


does not in- 


elude Inhe- chat are to have their effect before, or manner of Eſtate and Goods, each Part! ul repara- 
« k 3 1 £ N 8 2 


. ner ci Da- 


. 4 «Wb » T 
, 2 5 EM * . 4 0 . ; . N 3 3 * * 
6 pe F ü E * T | : 2 * . 8 8 f t f tor % v2 | & * 
 PAKTNERSHTP. Tit. 8. Sect. 3. 
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mages to. ner ought to communicate not only all 
ove of the his Eſtate, Real and Perſonal, and all 
— Parts that may accrue from his Induſtry z but 
% d likewiſe if ir happens that in his parti- 
Jou rock. Cular he has been injured, or damaged 
in his perſon, or otherwiſe, he ought 
to put into the Joint Stock, whatever 
he receives in ſatisfaction of the uus 
or Damage done him. And if the Co- Part- 
ner receives a Reparation of Damages 
on the account of another perſon, ſuch 
as his Son, or otherwiſe, he will alſo be 
bound to communicate it e. For a Part- 
nerſhip of all manner of Eſtate and 
Goods, leaves nothing proper or pecu- 

var tothe Parner... 2 > 


* Socium univerſa in ſocietatem conferre debere, 
Neratius ait, ſi omnium bonorum ſocius ſit. Et 
ideo ſive ob injuriam ſibi factam, vel ex lege A- 

| uilia, five ipſius five filii corpori nocitum ſit, con- 


debere reſpondit. 1. 52. f. 16. F. pro ſocio. 
VI. 


6. The If on the contrary, one of the Part- 
Perſonal mers is condemned on an Accufation 
bre Which he has drawn upon himſelf by 
Partner. his own folly, he alone ſhall bear the 


Puniſhment which he has merited. But 


if he is unjuſtly condemned, the Injuſ- 
tice ought to fall upon all the Partners, 


and not on him alone. And the ſame. 


diſtinction is to be made in the other 


kinds of Condemnations in Civil Cauſes, 


Coram as the Co-Partner has been 
| well or ill grounded in his Claim, or has 
defended himſelf ill or wellf, Thus, in 
both theſe caſes, it will depend on the 
Equity of the Partners, or 1 0% 9 of 
their Arbitrators, to diſcern aright be- 
tween the Loſſes which the Co-Partner 
ought to bear alone, and. thoſe which 
ought to fall on the whole Partnerſhip. 


f Per contrarium quoque apud veteres tractatur, 
an ſocius omnium bonorum, fi quid ob injuriarum 
actionem damnatus præſtiterit, ex communi con- 
Tequatur, ut præſtet. Et Attilicinus, Sabinus, Caſ- 
ſius, reſponderunt, ſi injuria judicis damnatus ſit; 
oonſecuturum. Si ob maleficium ſuum, ipſum- 
tantim, damnum ſentire debere. Cui congruit, 

quod Servium reſpondiſſe, Aufidius, refert, ſi ſocii 
bonorum fuerint, deinde unus cùm ad judicium 
non adeſſet, damnatus ſit, non debere eum de com- 
muni id conſequi: ſi verò præſens injuriam judicis 
paſſus fit, de cammuni farciendum. 1. 52. F. alt. 
Fro ſoc: 


VII. 


J. Uzlaw. The unlawful and diſhoneſt Gains 
Tul Profits Which a Co- Partner may make, do not 
4 „%% enter into the Partnerſhip: and he who 
Joint Stock, Makes them ought alone to be chargea- 
ble with making Reſtitution af what 
he has ill got. But if the other Part- 
ners ſhare with him in bis unlawful 
_ 2 will become his Accom- 
VOL. Li. | 


plices; and be liable to the ſame Puniſh- 


t 


ments which he may have deſerved 8s. 


© £ Neratius ait, ſocium omtiium bonorum, non 
cogi conferre quæ ex prohibitis cauſis acquiſierit. 
J. 2. f. 17. F pro ſoc. Quod autem ex furto, vel 
ex alio maleficio quæſitum eſt, in ſoctetatem non 
ortere conferri, palam eſt. Quia delictorum tur- 
pis atque fœda communio eſt. J. 53. eod. Si igi- 
tur ex hoc conventus fuerit, qui maleficium admi- 
ſit: id, quod contulit, aut ſolum, aut cum pœna 
auferre. Solum auferret, ſi mihi proponas, inſci- 
ente ſocio eum in ſocietatis rationem hoc contu- 
liſſe. Quod fi ſciente, etiam pœnam ſocium ag- 
noſcere op ortet. Æquum eſt enim, ut cujus par- 
ticipavit lucrum, participet & damnum. J. 5. in F. 


VIII. 


a Partnerſhip of the 
Profits and Loſſes which accrue from 
thence; they may for all this poſſeſs each 
of them in particular whatever they 
may acquire any other way b. * 


1 fratres, parentum indiviſis hæreditgtes ided 


retinuerunt, ut emolumemum ac dammim in hie 
commune ſentirent: quod aliunde quæſierint, in 


commune non redigetur. J. 52. . 6. F. pro ſocio. 
If the Partrierſhip happens to he con- 9. I there 


doubt whether all the Eſtate preſent. i inte 
and to come is comprehended in it, or ,,,,,.,9;, 
only the preſent Eſtate in poſſeſſion, or 7 low 
that there are other . — — z _ it 
they are to be interpreted by the ways e 
—— the — ha on. 
have executed their Contract, and by 
the circumſtances which may be able to 
ſhew their intention, according to the 
foregoing Rules, and the general Rules 
of & Interpretation of Covenants. 

F in ſtipulationibus, & in cæteris con- 

Abus id ſequi Rar nad | a eſt. 1. 34. 4 
1 feb Quod faẽtum eſt cùm in obſcuro fit, ex 
a by one cũjuſque capit interpretationem. J. 168. 
2 | | 


- 


5 See the eighth and the following | Articles of the 
ſecond Section of Covenants. ors | 


The Debts owing by the Commus 10. Devr: 
nity, and its other Charges, are to be ef the _ 
paid out of the Common Stock: and ren, 
the Partnerſhip being ended, each Part- . 
ner owes his Share of them, in propor- 
tion to the Share he has in an mn 
Stock. But the Monies borrowed by a 
Partner, which have not been put imo 
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1 6 xs alienum quod 8 
tractum eſt, de communi ſolvendu m eſt, licet poſtea- 
uam ſocietas diſtracta eſt; ſolutum fit. itur, 5 

8 ſub conditione promiſerat, & diſtracta 
conditio extitit, ex communi i ſolyendum eſt. a 
que, ſi interim ſocietas dirimatur, cautiones inter- 
ſunt. +. 27. F. pro ſar. ſed nec æs alienum, 
niſi quod ex quæſtu pendebit, veniet in rationem 
ſocietatis. I. 1 2. ed, jure ſocietatis, per ſocium 


zre alieno, ſocius non obligatur: niſi in communem 


Eu N n end. 


=P o 


VVG 
the Partner Eſtate and: Goods, of all Yrofits, and of 
nahem all other Expences, each Partner can 


"he rub. only diſpoſe of his own Share, and he 


Lk Stack, ought not to take out of the Common 


Stock for his particular Expences, more 
than what is neceſſary for the mainte- 
nance of himſelf, and Family. Thus, Part- 
ners of their whole Eſtate and Goods, 
who have Children, educate and maintain 
them out of the Joint Stock, but they 
cannot take Marriage Portions out of it, 
for their Daughters. For a Marriage 
Portion is a Capital which the Partner 
ought to take out of his own Share, 
unleſs it be ny rag regulated by Con- 
tract, or Cuſtom m. 


Nemo ex ſociis ls ſua poteſt alienare, 
etſi totorum baten 14 J. 68. F. pro ſoc. 
Idem Maximinz reſpondit, fi ſocietatem univerſa- 
rum fortunarum ita colerint, ut quidquid erogetur, 
vel quæreretur communis lucri, atque impendii eſ- 
ſet: ea quoque, quæ in honorem alterius liberorum 
_ *erogata ſunt, utrimque imputanda. J. 73. $. 2. eod. 
be | conveniſſet inter ſocios, ut de communi 
dos conſtitueretur, dixi pactum non eſſe iniquum. 
Le 1 non de CP! tantum filia convenit. 
I, eo | = | 


XII. 


"+ Sw 1 in an Univerſal Parthedthip,” it pad 
e „that the Daughters Porti- 
Expences Fons ſhould be taken out of the Joint 
Farin. Stock, and it happen that one of the 
Partners hath a Daughter to marry, and 
that the others have none; this Daugh- 
ter will nevertheleſs have her Portion 
out of the Joint Stock n. And this 
Partner will have this advantage over 
the others, without any Injuſtice; for 
each of them might have had it. And 
the Statein DE they wereall of them, 
under the ſame uncertainty of the E- 
vent, and with the ſame Right, hav- 
ing rendred their Condition __ it 

made alſo their Agreement juſt. 


asi commune hoc pactum fuit, non intereſſe, 
_ alter ſolus filiam habuit. 4. l. 81. F * 


1 v 11 I. AW, r. 


Bee 


223 #1 T 1 4&8 1 1 


[ fi Fus | XIII. 


The — wh ich: ch Pins 
re at in Gaming, Debauchery, or gd, 
unlawful Practices, are not to be alen n. 
out of the Common Stock. 


el Lin ales, aut adulterio. perdiderit "hs 

o non eſt laturus. J. 59. F. 1. fe tro ſoc. 
At the Expentes which are aid at on account 0 

8 See the — — ** 50 


mw 1 | 5 © x ö 2 } * 
: * * 51 I of * * 
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of the 2 ngagements pig Parti, 


The CON TE N T 8. 


I. Unity and Fidelity among the Part. 

ners. 

2. Care and Vigilance of the Bas 

3. Partners accountable for Fraud, and 

groß, Faults. 255 

4. Accidents. 

57. If a Partner appropriates to ima 
or converts to his own uſe, any 
Thing elonging to the Commu- 
nity. 

6. Uſe of the common Thing without 
Fraud. 

7 Loſs or Dama cauſed by a Pariner. 

. The Service which a Partner does, is 
not compenſated with the Loſs 
which he occaſions. 

9. The Partner is anſwerable for the deed 

_ of the perſon whom be has taken 
into Partnerſhip, for his Share. 

10. Loſs and Gain occaſioned by the Un- 

| © der-Partner. 

11. The Expences of the Partners. 

12. The particular Loſs of a Partner, 

occaſioned by the Afairs of the 
Community. 

13. Particular Gains or Loſſes, on ac- 

| count of the Partnerſhip. 

14. Lofs of Things deſigned to be put in- 
to the Common Stock. 

157. Inſolvency of a Partner. 

16. One Partner cannot engage the others, 
unleſs they have impowered him fo 
to do. 

17. A Partner cannot take out his Capi- 

fal out of the common Stock. 

18. Of him who propoſes a Partner, and 
anſwers for him. 

19. Benefit of Partners, as to the pay- 

| ment of what they owe to one an- 

bother. 

20. F the Partner renders himſelf un- 

worthy of this benefit. 
„ 


21. This benefit does not extend to the 
Sureties, nor to the Heirs, or Exe- 


: 


14,9: 27.  cutors of the Partners. 


22. One Partner can do nothing in the 
Aas of the Community, againſt 


1 the will of the other Partners. 


*. 
1 0 24 


- 9 15, 9 7 


; Unity and NY Artners being united by a General 
Fidelity = |” Engagement, in a fort of Frater- 
mong ® nity b, to att the one for the other as 


every one would do for himſelf, © they 


owe reciprocally to one another an up- 
right Fidelity and Integrity, ſuch as may 


engage every one of them to ſhare wit 


the others whatever they have belonging 


to the Community, with all the Profits, 
Fruits, and other Revenues which they 
may reap from it: and not to keep any 


lawfully do by their Contract e. 


See the twelfth Article of the firſt Section. 

b See the firſt Article of the ſecond Section, 
© Venit autem in hoc, judicium pro ſocio bona 
_ fides. J. 52.4.1. F. in ſoc. In ſocietatis contrac- 
tibus, fides exuberet. J. FH C.eod, Quæ coëuntium 
ſunt communticantur. J. 1. in f. ff. eod. Si tecum 


ſocietas mihi fit, & res ex ſocietate communes 
quoſye fructus ex his rebus cœperis . me conſe- 


— 


cuturum. J. 38. F, 1. od. 


e 


a. ce Beſides the Fidelity which the Part- 


WF III NEAL . 
bs Pan- ners owe to one another; they likewiſe 


m5, Owe their Care for the Affairs and Ef- 
fects of eee But whereas 
their Fidelity admits of no bounds; they 


are obliged, with reſpect to the Care 


which they owe, to uſe only the ſame 
Application and Vigilance in the Com- 
mon Affairs, as they uſe in their owns. 


"4 In ſocietatis contractibus fides exuberet. I. 3. 


C. pro ſocio. Sufficit talem diligentiam communibus 
rebus adhibere ſocium, qualem ſuis rebus adhibere 
ſdlet. N 9. ult. inſt. de ſocietate. ; | Tow 8 


3 


3. Poe: This duty of Care and Vigilance 
accountable Which the Partners owe to one another, 
5 being regulated by the Care which they 
raul, Have of what is their own, it does not 

extend to the greateſt Exactneſs that 

the moſt careful and diligent perſons are 

capable of; but it is limited to make 
them 7 0 for all Deceit, and for 
all groſs Faults. And if a Partner who 
takes the ſame care of the common Af. 
fairs, as ie does of his dwn, falls into 
ſome {light Fault without, any evil in- 
tention, . he is not accountable: for it: 
and the other Partners ought to blame 
themſelves for not having made choice 
of a more careful Partner. 


* 
* . . 


: 1 


thing to themſelves, but what they may 


Naa 
enn 


1 2 Of Pan TNER SHIN. Tit. 8. Sect. J. 167 


© Utrum ergo tantùm dolum, an etiam culpam 
15 U ſocium oporteat, quæritur. Et Celſus, li- 
ſeptimo digeſtorum ita ſcripfit, ſocios inter ſe 
dolum & culpam præſtare oportet. J. 52. f. 3. fi - 
ro ſoc. Socius ſocio utrum eo nomine tantùm te- 
neatur, pro ſocio actione, ſi quid dolo commiſerit, 
ſieuti is qui deponi apud ſe paſſus eſt, an etiam 
culpæ, id eſt delidiz, atque negligentiæ nomine quæ- 
ſitum eſt. Prævaluit tamen etiam culpæ nomine 


teneri eum. Culpa autem non ad exactiſſimam di- 


ligentiam diligenda eſt. Sufficit enim talem dili- 
tiam communibus rebus adhibere ſocium, qua- 
em ſuis rebus adhibere ſolet. Nam qui parum 
diligentem ſocium ſibi adſumit, de ſe queri, ſibi- 
ue hoc imputare debet. F. ult. inſt de ſociet. l. 72. 
Partners are never reſponſible for any 4. Acci- 
Accident; unleſs they have given occa- ©" 
ſion to it by ſome Fault for which they 


- ought to anſwer. As if a Partner has 


ſuffer'd a Thing which he had in his 
cuſtody to be ſtolen r. N e 


Damna quæ imprudentibus accidunt, hoc eſt, 
damna fatalia, ſocii non cogentur præſtare: ideo- 
que, {i pecus eſtimatum datum fit, & id latrocinio, 
aut incendio perierit, commune damnum eſt: fit 
nihil dolo aut culpa acciderit, ejus qui æſtimatum 
pecus acteperit. Quod fi a furibus ſubreptum ſit, 
proprium ejus detrimentum eſt,' Quia cuſtodiam 
præſtare debuit, qui æſtimatum accepit, Hæc vera 
ſunt, & pro ſocio erit actio, ſi modò ſogietatis con- 
trahendæ cauſa, paſcenda data ſunt, quamvis æſti- 
mata. J, 2. F. 3. F. pro ſocio, See the twelfth Article 
n e D339 G109-06 JON 


pO . 711, PHAGT7 01), 
If one of the Partners Airs to 5. If 
himſelf, or conceals any bog Belong. 2 
ing to the Community, or if he puts it lamp, 


to his own uſe contrary to the intention o converts 


of the Co-Partners, he commits a Theft 8: 70 his own 
and will be liable to make good their % % 
Damages. And if having in his hands 7s 
ſome of the Money belonging to the gh Con- 
Joint Stock, he lays it out on his own mmuniy. 
particular Affairs, 65 will be obliged to 

ay Intereſt for it, as a Reparation of 

mages to his Co- Partners, and as a 

Puniſhment of his own Infidelity w. 


8 Rei communis nomine cum ſocio furti agi 
poteſt, ſi per fallaciam doloye malo amovit: vel 
rem communem celandi animo, contractet. J. 45. 
e 
Socium qui in eo quod ex ſocietate Jucriface- 
ret, reddendo moram adhibuit, cùm ea pecunia ipſe 
uſus fit, uſuras quoque eum præſtare debere i beg 
ait. J. 60. F. proſoc. I. 1. $. 1. F. de Mar. 
If a Partner happens to have in his 6. te 
cuſtody, without any Fraud, a Thing rhe common 
belonging to the Community, fach as ng _ 
any Movcable Thing which he has made * Fra. 
ſome ule of; it will not be preſumed, 
that becauſe he had the Thing in his 
cuſtody, and made uſe of it, that there- 
fore he is guilty. of Theft; but that he 
E being 
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being the Owner of it in ſome part, did 


make uſe of bis own Right, being con · 
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Meritò autem adjectum eſt; ita demùm furti 
„ * * 


actionem eſſe, ſi per fallaciam, & dolo malo amo- 
vit: quia cum {ine dolo malo fecit, furti non tene- 
tur: & ſanè plerumque credendum eſt, — . 
furti conſilium inire. J. 1. N fro ſor. nde 
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>. Los If by ſome Fault, Violence, or other 
cauſed by a 
Partner. 


mage to the r 


ity, he ſhall be 
bound to make it god. 


I 


Si damnum in re communi ſocius dedit, Aquilia 
teneri eum, & Celſus, & Julianus, & Pomponius 
ſcribunt. Sed nihilominus, & pro ſocio tenetur, ſi 
hoc facto ſocietatem læſit. Si verbi gratia negotia- 
torem ſervum vulneraverit, vel occidit. J. 47. f. 1. 
n PHO 9 OT YIRIIT 
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8. The Ser. If the ſame Partner who has cauſed 


vice which any Damage, or who thro' his Fault and 


ee, Negligence has given occaſion to ſome. 
ee Lots, Which may be imputed to him, 
ed with the happens in other refpects to have pro- 
Lo; which cared ſome Profit to the Community, 
be occaſions. the Profit which Peel will 


not be compenſated with the Loſs which 
he has occaſioned. :For he was bound 
to procure this ale and conſequent- 
t 
8 


. ** 1 14 en * e 97 © 14 7 . 2 i f m 
anmat c. nf: with the Loſs m. 
r ONLINE VIIE Citw 4037, f iin 


Nen oh eam rem minus ad periculum ſucii 
1 Hake, FS. agent, ejus, periſſet, quod in 
lis induſtr 


Ft hoc ex appellat one Imp ator pronuntiavit. Et 
* ©  1de6'Ht Weit quaeddm neglügenter in focietatem 

Wise, in pleriſque ſoeietztem auriſſet, non com- 
F pendium cum neglipentia, ut Marcel- 
. 5 2) Rar ſeripſit. J. 25 & 26, F. 
\ ol g e. 4 5 : 1. 0 Sy 75 * . A, | 5 pin ap . 
33 his , Were nt lu. by fome Fraud, or other 

fair may, ir were: ſmall, and the Profit were c. 
ſiderable; aud whelly owing to the Induſtry of that Part- 
ner, would this Comperfation be vjuſt f. 
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„ 
r perſon into Partnerſhip with him 
anſwerable for his particular Share, ard has ſuffer d 
ed be. Him t0 in 


edle in any Affair of the Com- 


% 


4 

4 nenne 
75 whom munity, he ſhall be accountable for the 
he has talen deed of the ſaid perſon: and muſt make 


into Part- good to his Co-Partners the Loſs which 
nr/iip for this third, perſon ſhall have occaſioned 
do the Community. For it is his fault 
that he did it without che knowledge 
and conſent of che other Partners u. ITO! 
od 344 hb be. 3 nt eller pra +6 #4 
Pato oni modo eum teneri ejus nomine quem 
ipſe ſolus adiniſit, quia. difficile eſt negare, Ge 
{us admiſſum. J. 23. F pro fer. "13599 21.30 34901 

5 13 4 


unlawtul means, a Partner occaſions Da- 


 foefis neceſſuriò 


been the Author of Loſs in one reſpect 


„Gain occa- 


and of Profit in another, the Loſs 1 2 


Profit will not be compenſated together ; 


Miner. 


in this caſe o; no more than in the caſe 
of the Loſs occaſioned by the Partner 
who, had procured Profit; as has been 


eee 1 mentioned in the eighth Article, 


the act of this Under-Partner is 


debeat, & ait compenſandum, 
verum. Nam & Marcellus, libro 
m ſeribit, ſi ſervus unius ex ſociis 


ſocietati à domino prepoſitus, negligenter verſatus 


ſit: dominum ſocietati, qui præpoſnerit, præſtatu- 


rum: nec compenſandum commodum quod per ſer- 
vum ſocietati acceſſit, cum damno: & ita .divum 
Marcum pronuntiaſſe. Nec poſſe dici ſocio, abſtine 
commodo, quod per ſervum aecceſſit, fi 3 
petis. I. 23. f. 1. F. pro ſoc. See the remark on the 
righeh Avtich: ö 4 4 e kak 5 

II 6 g 


The Partners recover out of the Joint 11. 7 


Stock, all their neceſſary, uſeful, and 
reaſonable Ex 
Community, and which they have been 
at on account of the Common Affairs. 
Such as Travelling Expences, whatever 


they have laid out on the 8 of 
Perſons or Goods, Workmens W 


neceſſary Repairs, and other the like 
Charges. And if the Partner who has 
been at theſc es had borrowed 
the Money upon Intereſt, or that he 
having advanced the Money himſelf, his 
Co: Partners have been back ward in re- 
imburſing him, he will likewiſe recover 
the Intereſt of the Money ſrom the time 
that he advanced it, although he has 
not made any Legal Demand of it. But 
the Partners do not recover the Expen- 
ces which they have laid out unneceſ- 
farily, or for Nel own pleaſure p. 

; Si quis ex ſociis propter ſocieta 8 
ſit, * ad merces Sad] eos mi — = 


A” eee 
which regard the ., 


« 


tus ſocictati imputabit, qui in-eam;penſi ſunt. Vn. 


tica igitur & meritoriorum, & ſtabulorum, jumen- 
torum, carrulorum vecturas, vel ſui, vel farcinarum 
ſuarum gratid, vel mercium rectè imputabit. I. 52. 
§. 15. N pro ſoc. Si tecum ſocietas mihi ſit, & 
res ex ſocietate communes: quam i in eas 
fecero me conſecuturum. J. 38. F. 1. end. Si 


* 
o 


in communem rivum, impenſa facta fit, pro ſocio 
eſſe actionem, eee a Caſſius 
ſcriplit. I. 2. f. 12. ed. Herennius Modeſtinus 
reſpondit, ob ſumptus nulla re urgente, ſed volup- 
tatis causã factos, eum de quo quæritur actionem 
non habere. J. 27. F. de neg. get. Si quid unus ex 
| d de ſuo impendit in "communi ne- 
gotio, judicio ſocietatis ſer vabit, & uſuras, ſi forte 
mutuaris: ſub uſuris, dedit. Sed etſi ſuam pecu- 
niam dedit, non 2 8 quod Nat 
Juoque percipere debeat. J. C7. f. 2. , pro ſoc. I. 2. 
9 54 eod. Js 18. §. 3. F. fam. ! * 


XII. If 


2 


Of PaRTNERSHI 


n NI. 
12. The If a Partner ſuffers any particular Loſs 
pariicwiar in doing the Buſineſs of the Communi- 
12 de- tys às if he expoſes himſelf to any dan- 
ca/oved ty ger, and, for Inſtance, in a Journey which 
the Affairs — makes for the common Affairs, he is 
of the Can rohbed of his Cloaths, and of the Mo- 
mY ney which he carries with him for an 

Affair ofthe Community, or for the Ex- 
ences of his Journey, or that he himſelf 
is wounded, or any one of his Servants z 
theſe kinds of loſſes will be made good 
to him out of the Joint Stock ; for it 
was the Aﬀair of the Community that 
brought them upon him z and nothing 
on his part gave occaſion to them 4. 


1 Quidam ſagariam negotiationem coĩerunt. Al- 
ter ex 1is ad merces comparandas profectus, in la- 
trones incidit, ſuamque pecuniam perdidit: ſervi 
ejus vulnerati ſunt, reſque proprias perdidit. Dicit 
Julianus, damnum eſſe commune: ideoque actione 
pro ſocio damni partem dimidiam agnoſcere debere 
tam pecuniæ, quàm rerum cæterarum, quas ſecum 
non tuliſſet ſocius, niſi ad merces communi nomi- 
ne comparandas proficiſceretur. Sed & ſi quid in 
medicos impenſum eſt, pro parte ſocium ſcere 
debere, rectiſſimè Julianus probat. Proinde, & fi 

naufragio quid perlit, cùm non alias merces quàm 
navi ſolerent adyehi, damnum ambo ſentient. Non 
ſicuti lucrum, ita damnum quoque commune eſſe 
oportet, quod non culpi ſocii contingit. l. 52. $. 4. 
F. pro ſoc. Et quod medicis pro fe datum eſt, re- 
cipere poteſt. J. 61. ed. See the Article that fol- 
lows, and the laſt Article of the ſecond Section of 
Prot rein jd by 

The ſequel of this fifty ſecond Law, . 4. ſhews, that 
it is to be underſtood of Money that the Partner takes 
along with him for the Expences of his Fourney, or for 
the A, of the Community: for if the Partner were 
robbed of his own Money which he carried with him for 
his own particular Affairs ; the Loſs of it would fall upon 
himſelf; becauſe it was for his own Affairs that he car- 
ried it. And the occaſion of the conveniency which the 
Affair of the Community gave him to do his own Buſi- 
neſi, ought not to be prejudicial to his Co- Partners. 

It is neceſſary to remark on the fourth Section of this 
fifty fecond Law, and on the ſixty firſt Law quoted on 
this Article, that their diſpoſition corrects the hardſhip 

F the laſt Seftion of the ſixtieth Law, which ſays, that 
4 Partner who is wounded on occaſion of an Aﬀair be- 
longing to the Community, bears the charges of his own 
Cure; and that far this reaſan, becauſe that altho' he 
ſuffers this Expence on account of the Community, yet it 

is not for the Community that the Expence is laid ont. 

; 4412 
_ XII. 

iz. Parti- If it happens that a Partner by the oc- 
7 Gan caſion of ſome Affair of the Communi- 
| LEA g. reaps ſome Profit; as if the Affairs of 
te Fart. the Community give him acceſs to a Per- 
1r/hip. ſon from whom he receives a Favour, or 
if they give him Light into ſome parti- 
cular Affair in which the Community is 
no ways concerned, and he makes ad- 
vantage of it: or if, on the contrary, 
the Partnerſhip is to him an occaſion of 

Loſs, as if the Care of the Common Af- 
fairs makes him neglect his own: or if 

any one out of ſpite to the Society for- 


. Tic & Bec. 2 139 


bears to do him the good Offices they 
were wont to do; thats kinds of Gains, 
and Loſſes, will concern him alone r. 
Becauſe theſe Events have for their 
Cauſes, either the particular Conduct of 
the faid Partner, or his Merit, or his 
Negligence z or ſome other Fault, or 
ſome Chance: and becauſe the Conjunc- 
ture which links together theſe Cauſes 
with the Occaſion of the Affairs of the 
Community, is as it were an Accident, 
which does not affect the Community, 
but only the Partner to whom thele 
things may have happened. 


Si propter ſocietatem eum hæredem quis inſt? 
tuere deſiſſet, aut legatum prætermiſiſſet, aut p- 
trimonium ſuum negligentius adminiſtraſſet, non 
conſecuturum. Nam nec compendium quod propter 
ſocietatem ei contigiſſet, veniret in medium. Veluti, 
ſi propter ſocietatem heres fuiſſet inſtitutus, aut quid 
ei donatum eſſet. 1.60. F. 1. H pro ſocio. 


XIV. 


All the Loſſes of the Joint Stock are 14. L. « of 
common to the Partners. But in order Vn 1 
to judge whether the Money, or other He = 
Thing which is loſt, ought to be con- Suns! 
ſidered as part of the Common Stock, Sreck. 
it is not enough that it was deſigned to 

be put into it, but we muſt conſider the 
circumſtances in which the things are 

when the Loſs happens. Thus, for Ex- 

ample, if the Money which a Partner 

was to furniſh for buying of Merchan- 

dize, periſhes in his own hands, before 
he has put it into the common Caſh, 
or laid it out on the common Concern, 

the Loſs is his own. But if this Money 

was to be carried a Journey, in order to 

buy ſomething for the Publick Account, 

and it happens to be robbed on the way, 


the Community bears the Loſs of it, al- 


tho? it was not yet laid out on their ac- 

count; becauſe it was on the Communi- 

Ou account that it was carried, and the 
artner's deſtination of it to the Publick 


Uſe was accompliſhed on his part. So 
that the Money was tranſported at the 


peril of the whole Community. And 


in other ſuch like Events, the Loſs falls, 
or falls not up 


the Community, ac- 
cording to the ſtate of things. And we 
muſt diſcern whether the Partnerſhip is 
already formed; what is the deſtination 
of the Money, or other Thing, that is 
to be put into the Joint Stock; what 


ſteps have been taken towards putting 
it in, and the other circumſtances by 
which we may be able to judge if the 
Thing which periſhes ought to be con- 


ſidered as being already in the Common 
Stock, or as belonging ſtill to the Per- 


fon who was to put it in. 


Item 
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Item Celſus tractat, fi pecuniam contuliſſemus 
ad mercem emendam & mea pecunia periſſet, cui 
perierit ea. Et ait, fi poſt collationem evenit ut pe. 
cunia periret, quod non fieret niſi ſocietas coita eſ- 
et, utrique perire. Ut putz fi pecunia cùm per- 
egrs portaretur ad mercem emendam, periit. Si 
verd ante collationem: poſteaquàm eam deſtinaſſes, 
tunc perierit, nihil eo nomine conſequeris, inquit, 
quia non ſocietati periit. I. 58. H. 1. F. pro ſor. 


XV. 


15. Inſol- If one of the Partners has advanced 
ven of 4 Money, or has entred into {ome En- 


— gagement, againſt which the Communi- 
ty ought to indemnify him; every one 
of the Partners muſt reimburſe, or in- 
demnify him in proportion to their 
Shares. And if he is not able to reco- 
ver the Share of one of the Partners 
who is inſolvent, or cannot for other 
reaſons get Payment of him; this Share 
of the deficient Partner muſt be paid by 
all the other Partners. For it was on 
the Community's account that this Part- 
ner advanced the Money, or entred into 
the Engagement; And the Loſſes as 
well as the Gains ought to be ſhared*. 
An, fi non omnes ſocii ſolvendo fint, quod 4 
quibuſdam' ſervari non poteſt à cæteris debeat ferre 
(ſocius.) Sed Proculus putat hoc ad cæterorum 
onus pertinere, quod ab aliquibus ſer vari non poteſt. 
Rationeque defendi poſſe: quoniam ſocietas cum 
contrahitur, tam lucri quam damni communio ini- 


f | '[ 
b * * » 


IF ; 
1 5 1 N 


16. ow Partners, even thoſe who are in Part- 
Partner 


gage the o- 


bers, waleſ/ COMMON Stock, and cannot by their 


they have deed bind the Community, except in ſo 


impower'd far as it has impowered them; or that 
him ſo 9 the Engagement into which they are 
do. 
entred has been uſeful, or approved of 
by the other Partners u. But if one of 
the Partners is choſen for directing the 
Affairs of the Society, and is intruſted 
with the chief Care of them, or if he 
is ſet over any particular Commerce, or 
any other Affair, the Engagements 
which he enters into will be common 
to all the Partners, in ſo far as they 
concern the Buſineſs with which he 1s 
intruſted x. 241995 *h- Tiga 
* Nemo ex ſociis plus parte ſua poteſt alienare, 
etſi totorum bonorum ſocii ſint. J. 68. F. pro /or. 
J. 17. d. Si n pecuniam mutuam 
dedit, omnimodò creditam pecuniam facit: _ licet 
cxteri diſſenſerint. Quod fi communem numera- 
vit, non alias creditam efficit, niſi cæteri quoque 
conſentiant. Quia ſuæ partis tantùm alienationem 
habuit. J. 16. F. de reb. cred, v. l. unic. C. Si commin- 
nis res pign. data ſit. Jure ſocietatis per ſocium ære 
alieno ſocius non obligatur, niſi in communem ar- 
cam pecuniæ verſæ ſunt. JI. 82. F pro ſoc.” © 
* Magiſtri ſocietatum 8 prodeſſe, & obeſſe 
conſtat. J. 14. F. de pact. Cui præcipua cura re- 


nerſhip of their Whole Eſtate and Goods, 
Ses 4 can alienate only their own Share of the 


* 
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rum incumbit, & qui is quam cæteriĩ dili 

tiam & ollicitudingm * — BED præſunt, of 
bent, hi 9 appellantur. J. 57. F. de verb. 
ſignif. See the 37 and 358 Articles of the Ordi- 
nance of Blois, and theſe words of the Declaration of the 
ſeventh of September 158 1, on the Regiſtring the Part- 
nerſhips of Bankers, that every one may know who 
the perſons are that are to be bound, See the fifth 
Article of the ſecond Section of Covenants, and like- 
_ the Title of Partnerſhips in the Ordinance of 


„ 


The Partners cannot take out of the 15. 4 Part- 
Common Stock that which they have 2 camo: 
ut into it, | becauſe the whole Stock SY * 
longs to the Community, and cannot * 
be diverted nor diminiſhed but with the 7:07 Stoct. 
conſent of all the Partners while the 
Partnerſhip laſts ). And it is no more 
lawful for a Partner to diminiſh the 
Common Stock, than it is to break off 
from the Partnerſhip unfairly and with 
a ſiniſter view *, 9 | 


v See the fifth Article of this Section. | 
* See the third and the following Articles of the fifth 


Section. | 
| . | 
If one is received into a Partnerſhip 18. of tin 
by order and upon the recommendation whopropo- 
of a third perſon who propoſed him to 4 Part- 
the Partners, and who anſwers for him; 7” * 5 
this third perſon will be accountable for bw. 
the deed: of the Partner whom he re- 
commended, in the ſame manner as he 
would be for his own proper deed, if 
he himſelf were a Partner: . 
Quoties juſſu alicujus, vel cum filio ejus, vel 

, 0 | 
derne ſpectra fit. l ls. ff. pro ſr, 


3 

If a Partner happens to be indebted 19. Benefit 
to his Fellow-Partners on account of of Partner, 
the Partnerſhip, without being charge- 4 de he 
able with any Miſdemeanour, or Kna- 1 
very; and that he is not able to pay all owe 10 out 
he owes, without being reduced to great another. 
neceflity ; his Co-Partners are obliged 
not only out of Humanity, but alſo Al 
cauſe of the Brotherly Tie that is be- 
tween Partners, to have compaſſion on 


him, whether their Partnerſhip: be uni- 
verſal of all their Eſtate and 
only particular of certain Things. And 


oods, or 


they. ought not to exact rigorouſly all 


that he owes them, if he is not able to 
pay it without being reduced to great 
extremity. But they ought to make 
the Payment eaſie to him, whether by 


taking Lands or Houſes, Moyeables and 


other Effects at a reaſonable Price, or 
dividing the Payments, granting Delays, 


or other Favours and Eaſes, according 
to the circumſtances. And whatever 
, conſtraints 


wenn 
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vonſtraints they ſhould make uſe of be- 
yond theſe Limits, and contrary to this 
1 they may be mitigated 
by the Intervention of the Judge, ac- 
cording to the quality of the Partners, 
the nature and quantity of the Debt, 
the Goods of the Debtor, thoſe; of the 
Creditor, and other views of the ſtate 
of things b. | 85 


 Verum eſt, quod Sabino videtur, etiamſi non 
univyer ſorum bonorum ſocii ſunt, ſed unius rei, at- 
tamen in id quod facere poſſunt, quodve dolo ma- 

lo fecerint, quominus poſſint, condemnari oportere. 
Hoc enim ſummam rationem habet, cùm ſocietas 
jus quodammodd fraternitatis in ſe habeat. 0. 63. 
F pro ſoc. In condemnatione perſonarum, quæ in 
id quod facere poſſunt damnantur, non totum quod 
habent extorquendum eſt, ſed & ipfarum ratio ha- 
benda eft ne egeant. I. 173. F. de reg. jur. See the 
ninth and the following Articles of the Title of 
' Partnerſhips in the Ordinance of 1673. 


Tan XX. 
20. If the This Humanity which Co-Partners 
Partner owe to one another, is not due to him 
who has knaviſhly made away his Ef- 
worrby of fects that he might avoid Payment, or 
this benefit. who to prevent Sentence being given 


againſt him diſowned the Quality of a 


Partner, or has in any other manner of 


* 


vay rendred himſelf unworthy of ſuch a 
favour e. 


Hoc quoque facere quis poſſe videtur, quod 


dolo fecit quominus poſſit. Nec enim æquum eſt 

dolum ſuum quemquam relevare. J. 63. f. 7. F. pro 

ſoc. Non alias ſocius in id quod facere poteſt con- 

demnatur, quim fi confitetur ſe ſocium fuiſſe. 

J. 67. H. alt. cod. 

. 

21. Bis be- The Sureties of a Partner, thoſe who 
fit does are bound to anſwer for what he does, 
5 his Heirs or Executors, and other Suc- 
ties, nov 4 Ceſſors cannot claim this benefit; be- 
the Heirs, Cauſe their Obligation is quite of ano- 
or Execu- ther nature; the Sureties, and thoſe 
fors of the Who are accountable for the deed of a 
Parner. Partner, being bound, with this view 


of the Partner's proving Inſolvent, to 


make good whatever he ſhall happen to 
owe; and the Heirs, or Executors and 
Adminiſtrators, 1 accepted of the 
Succeſſion, cannot leſſen the Charges of 
it a. 
videndum eſt, an & fidejuſſori ſocii id præſtare 
debeat, an verò perſonale beneficium ſit, quod ma- 
gis verum eft. J. 63. f. 1. F. pro ſoc. Patri autem, 
vel domino ſocii, fi juſſu eorum ſocietas contracta 
ſit, non eſſe hanc exceptionem dandam, quia nec 
hæredi ſocii, cæteriſque ſucceſſoribus hoc præſtabi- 
tur. 4. J. 63. g. 2. 


XXII. 


22, Oze The Partners cannot do any thing 

e in the Common Concerns, but what be- 

Paſs oy longs 1 = Charge, or is agreed to 
O „ ou 


by all the Partners. And if one Partner far of 16 

attempts to make any change, every one * 

of his Fellow- Partners may hinder him. 5% iu 

For among perſons that have the ſame the other 
ight, thoſe who refuſe to admit of Eartmers. 

any Innovation are better founded to op- 8 

poſe it, than they are to innovate, who 

make the attempt. But if the change 

which a Co-Partner has made, has been 

made in the preſence of the others, and 

they ſuffered it, they cannot afterwards 

complain of it, even altho' it ſhould be 


* 


to their diladvantage e. 


Sabinus, in re communi neminem dominorum 
jure facere quicquam invito altero poſſe. Unde 
manifeſtum eſt, prohibendi jus eſſe. In re enim 
pari, potiorem cauſam eſſe prohibentis, conſtat. 
Sed & fi in communi prohiberi ſocius 4 ſocio, ne 
quid faciat, poteſt, ut tamen factum opus tollat, 
cogi non poteſt, ſi cùm prohibere poterat, hoc præ- 
termiſit. J. 28. comm. divid. Sin autem facienti 
conſenſit, nec pro damno habet actionem. 9g. 1. 


1 2 — 


SECT . 
Of the Diſſolution of the Partner. 
The CONTENTS. 
t. The Partnerſhip is diſſolved by the con- 
ſent of the Partners. 


2. Each Partner may break off Partner- 
| ſhip when he pleaſes. 


3. A fraudulent Renunciation of Part- 


ner ſbip does not free the perſon 
who ſo renounces from his Engage- 
—_,: : 

4. An unſeaſonable Renunciation. 

5. We are to judge of the unſeaſonable- 
neſs of the Renunciation by the 
intereſt of the whole Communi- 
ty 


6. Profit after the Renunciation. 


7. A fraudulent and unſeaſonable Renun- 
ciation is never permitted. 

8. The Renunciation is of no uſe till it is 
known ; but is in the mean while 
prejudicial to him wwho has made it. 

9. The term of the Partnerſhip being ex- 
pired, every one withdraws him- 
ſelf with impunity. 

10. Partnerſhip is difſokved by conſent. 

11. The Partnerſhip ceaſes when the Thing 
for which it was contracted ceaſes 
to be. 

12. Fa Partner becomes incapable of con- 
tributing, either in Money, or In- 
duſtry. | 

13. The Guardian of the Prodigal and 
Madman may break off the Part- 


ner ſhip. | 
* * 14. The 
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is diſſolved 
7 con- . N '* 1 3 „ 545 4$4 
2 of the to break off their Partnerſhip, and to 


* 8 ng The Death of 4 P; ; 10 75 web's vt i 10 
I. The Civil Death of a Partner. _- 
186. Sharing of Profits, Loffes and 
| HEE Charges. 77 e 1 55 7 5 £6 ; | 
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1. The” J 8 Partnerſhip is formed by con- 
Parmerſbp {*\ ſent, fo is it in the fame manner 
iſſolved, and it is free for the Partners 


Tanner. give it over whenever they pleaſe, even 


before the end of the term which it 


was to have laſted, if they all agree to 
Diximus diſſenſu ſolvi ſocietatem; hoc ita eſt, 
ſi omnes diſſentiunt. J. 65. $. 3: ff pro ſocio. Tam- 
diu ſocietas durat quamdiu conſenſus partium in- 
teger perſeyerat. J. 5. C. eod, 0 


II. 


-% 


2. Each The Tic which is among Partners, 


armer being founded on the reciprocal Choice 
break which they make of one another, and 
; + wk on the hopes of ſome Profit; it is free 
he pleaſes, for every one of the Partners to break 
off Partnerſhip whenever he pleaſes; 
whether it be becauſe there is no good 
agreement _—_ the Partners, or that 
ſome neceſſary Abſence, or other Affairs 
make the Partnerſhip burdenſome to 
him who is deſirous to leave it: or that 
he does not like a Commerce which the 
Partners are about to undertake; or that 
he does not find his account in the Part- 
nerſhip, or for other reaſons. And he 
may give over Partnerſhip without the 
conſent of the other Partners, and that 
even before the time at which it was to 
have ceaſed, and altho' it have been a- 
reed, that none of the Partners ſnould 
aber off the Partnerſhip till the time 
agreed on were expired. Provided that 
the Partner does not break off with ſome 
ſiniſter view; as if he 25 the Partner- 
ſhip, that he may buy for himſelf alone 
what the whole Community had a mind 
to purchaſe, or that he may make ſome 
other Profit, to the prejudice of the 
other Partners, by his EC them: 
or provided he does not quit after ſome 
Buſineſs is begun, or at an unſeaſonable 
time, which oy occaſion ſome Loſs or 
Damage to the Community b. 


> Voluntate diſtrahitur ſocietas renuntiatione. 
J. 63. in fine ff. pro ſoc. . Sed & ſi convenit ne intra 
certum tempus, ſocietate abeatur, & ante tempus 
renuntietur, poſt rationem habere renuntiatio, nec 
tenebitur pro ſocio, qui ideo renuntiavit, quia con- 
ditio quædam qua ſocietas erat coita, ei non præ- 
ſtatur. Aut quid, ſi ita injurioſus, & damnoſus 
ſocius ſit, ut non expediat eum pati: vel quòd ea 
re frui non liceat, cujus gratia negotiatio ſuſcepta 
ſit. Idemque erit dicendum, ſi ſocius renuntiave- 
rit ſocietati, qui reipublice causa diu & invitus it 
| 3 
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abfuturus. I. 14. I. 15. & 16. cod. Item fi ſocie- 
tatem ineamus ad aliquam rem emendam, deinde 
ſdlus volueris eam emere: ideoque renuntiaveris 
ſocietati, ut ſolus emeres, teneberis quanti intereſt 
mea. Sed ſi ideò renuntiaveris, quia emptio tibi 
diſplicebat: non teneberis, quamvis ego emero, 


Juia hic nulla fraus eſt. J. 65. F. 4. end. Niſi re- 


nuntiatio ex neceſſitate quadam facta fit. d. J. 65. 
$. 6. Tamdiu ſocietas durat, quamdiu conſenſus 
partium integer perſeverat. J. 7. C. eod. F. 4. inſt. 
eod. Si intempeſtivè renuntietur ſocietati, eſſe pro 
ſocio actionem. J. 14. F. end. See the following 
Ry 


The Partner who breaks off Partner- 3. A fan- 


ſhip with an unfair — diſengages dulent Re- 


his Co- Partners from all Engagements e 
to him, but does not diſengage himſelf}, {pul 
from his Obligations to them. Thus, he free the per- 
who ſhould withdraw himſelf from an U- Ven who ſo 
niyerſal Partnerſhip of their whole Eftate, 2 
preſent and to come, that he alone might E. 
inherit a Succeſſion fallen to him, would ments. 


bear the whole Loſs, if the Succeſſion 


which he alone inherits ſhould prove 


burdenſome; but he would not deprive 
his Co-Partners of the Profit, if the 


Succeſſion ſhould prove advantageous, 
and they have a mind to ſhare in it. 


f 


And in general, if a Partner breaks off 
at an unſeaſonable time, which occaſions 


the loſs of ſome Profit to the Commu- 


nity, which otherwiſe it might have 


made, or which cauſes: any other Da- 
mage, he will be bound to make it good. 
As if he quits before the time to which 
the Partnerſhip was to have laſted, a- 
bandoning a h 


uſineſs with which he 
was charged. And he who breaks off 
the Partnerſhip in this manner, ſhall 
have no Share in the Profits which ſhall 
2 to be made aſterwards; but he 
ſhall bear his part of what Loſſes ſhall 
afterwards happen, in the ſame manner 
as he would have been bound to do if 
he had not quitted the Partnerſhip e. 


© Diximus diſſenſu ſolvi ſocietatem: hoc ita eſt, 


ſi omnes diſſentiunt. Quid ergo fi unus renuntiet ? 


Caſſius ſeripſit, eum qui renuntiavit ſocietati, à ſe 


quidem liberare ſocios ſuos, ſe autem ab illis non 


liberare. Quod utique obſervandum eſt, fi dolo 
malo renuntiatio facta fit, Veluti fi cum omnium 
bonorum ſocietatem iniſſemus, deinde chm obve- 
niſſet uni hæreditas, propter hoc renuntiavit. Ideo- 
que {1 quidem damnum attulerit hæreditas, hoc ad 
eum qui renuntiavit pertinebit : commodum autem 
communicare cogetur actione pro ſocio. 1.65. f. 3. 
F. pro ſoc. Si intempeſtivè renuntietur ſocietati, 
eſſe pro ſocio actionem. J. 14. ed. Item qui ſo- 
cietatem in tempus coit, eam ante tempus renun- 
tiando, ſocium a ſe, non ſe 2 ſocio liberat. Ita- 
que ſi quid compendii poſtea factum erit, ejus par- 
tem non fert, at fi diſpendium, æquè præſtabit 
portionem. J. C. §. 6. ed. See the following Ar- 


ticles. 
| IV. 
The Partner who renounces the + af 


partnerſhip at an unſcaſonable time, not aa. 
only tion. 
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only does not free himſelf from his En- 
85 ements to his Co-Partners, but is an- 
Werable for all the Loſſes and Damages 
which his unſeaſonable Renunciation 
may have cauſed to the Society. Thus, 
if a Partner quits whilſt he! is on a 
Journey, or engaged in any other Buſi- 
© _ neſs for the Community; or if his quit- 
ting obliges the Partners to. ſell any Mer- 
chandize before the time; he ſhall be 
bound to make good the Loſſes and 
Damages which his leaving the Partner- 


occaſioned d. 


Labeo poſteriorum libris ſcripſit, ſi renuntia- 
verit ſocietati unus ex ſociis, eo tempore, quo in- 
terfuit ſocii non dirimi ſocietatem, committere 
eum in pro ſocio actione. Nam ſi emimus man- 
cipia inita ſocietate, deinde renunties mihi eo tem- 


e, quo vendere mancipia non — 4 hoc ca- 
i 


u, quia Ceteriorem cauſam meam facis, tener! te 
pro ſocio judicio. J. 65. F. 5. F. pro ſocio. Si in- 
tempeſtivè renuntietur ſocietati, eſſe pro ſocio ac- 
tionem. J. 14. t. 380 


5. We are In order to judge whether, the Part- 
zo judge of nex withdraws himſelf at an unſeaſona- 
3 ble time, it is neceſſary to conſider 
what is moſt profitable for the whole 
F the Re a 
nuxciation, Community, and not for any one of 
9 12 Partners in particular ©... .. | 
'veſt of 't 8 3 . 
Proculus hoc ita verum eſſe, ſi ſocietatis non 
interſit dirimi ſocietatem. Semper enim, non id 
. good privatim intereſt unius ex ſociis ſervari ſolet, 
ed quod ſocietati expedit, J. 65. F. 5. F. pro ſon. 
8 VI. oo 
6. Profit af. If after a fair and lawful Renuncia- 
ter the Re- tion, the Partner who has quitted the 
maar Partnerſhip, begins anew to carry on 
. any Commerce from which he rcaps 
ſome Profit, he will not be bound to 
ſhare it with his former Partners t. 


* 


f Quod fi quid poſt renuntiationem acquiſierit, 
non erit communicandum, quia nec dolus admiſſus 
eſt in ed. l. 65. F. 3. F. pro ſoc. 1 


VII. 

7. A frau- A ; fraudulent and unſeaſonable Re- 
dulent and nunciation, is never permitted, whether 
77 the Contract of Partnerſhip has pro- 
rn, vided againſt it, or not. For this 
never per- Would be repugnant to Fidelity, which 
mitted, being eſſential to the Contract of Part- 
nerſhip, is always underſtood to be com- 


prehended in it 8. 


E In ſocietate cocunda nihil attinet de renunti- 


atione cavere: quia ipſo jure, ſocietatis intempeſti- 
va renuntiatio, in æſtimationem venit. l. 17. F. 2. 


F. pro ſocio. 
VIII. 


The Renunciation is of no uſe to the 
perſon who has made it, till it be made 
Vo L. I. 


8. The Re- 
nunciation 


is of no uſe 


ſhip under theſe circumſtances ſhall have 


AM; ed Aa F S. > 3 A „ 8 
known to the other Partners: and if in #* i 
the Interval after the Renunciation, and %“ 
before it is known to the other Partners, 3 
he who has renounced makes any Pro- prejudicial 

fit, he will be obliged to ſhare it with # hm »ho 
his Co- Partners; but if he ſuffers any hm. 
Lofs, it will all fall upon himſelf. And 

if in this ſpace of time the other Part- 

ners reap any Gain, he. will have no 

ſhare in it: and if they ſuffer any Loſs, 

he muſt bear his part of it b. : 


1 


Si abſenti renuntiata ſocietas ſit, quoad is ſei- 
erit, quod is acquiſivit qui renuntiavit, in com- 


mune redigi. Detrimentum autem ſolius ejus eſſe, 


qui renuntiaverit. Sed quod abſens acquiſiit, ad 
lum eum pertinere: detrimentum ab eo factum 
commune eſſe. I. 17. F. 1. F. pro ſoc. 


The time which the Partnerſhip Was 9. The term 
to laſt being expired, each Partner may 9 the Part- 
withdraw himſelf without the imputa- 56% *- 
tion of having quitted fraudulently, or 6% Kon = 
unſeafonably i. Unleſs: his withdrawing with1raws 
himſelf ſhould chance to prejudice #imſelf 
ſome Affair which were not then quite % i 
finiſhed. „„ 10 21: yy 
| Quod ſi tempus finitum eſt, liberum eſt rece 
dere, quia fine dolo malo id Hat. J. 65. F. 6. in f. 

F. pro ſoc. | l . 


1 


188 X. 7 
Partnerſhip, whether Univerſal or 10. rar 
Particular, may be diſſolved in the ſame nerſbip is 
manner as it is contracted, as well a- «ſo/ved % 
mong. perſons abſent, as preſent, not“ Het. 
only by the expreſs conſent of all the 
Partners, but tacitly, by acts which 
ſhew that they break off their Partner- 
ſhip. As if every one of them drives 
ſeparately the ſame Trade and Buſineſs 
which they had before carried on in 
company together : 1f the Commerce in 
which they dealt happens to be prohi- 
bited: if they engage in a Law- Suit, 
with which it is impoſſible the Part- 
nerſhip can ſubſiſt; or if they ſhew by 
any other ſigns and tokens that they 
break off their Partnerſhipl. 


! Ttaque chm ſeparatim ſocii agere cœperint, & 
unuſquiſque eorum ſibi negotietur: ſine dubio jus 
ſocietatis diſſolvitur. J. 64. F. pro ſoc. Hoc ipſo 
quòd judicium ideo dictatum eſt, ut ſocietas diſtra- 
hatur, renuntiatam ſocietatem, ſive totorum bo- 
norum, five unius rei ſocietas coita fit. J. 65. cod. 
Renuntiare ſocietati etiam per alios poſſumus, & 
ideò dictum eſt procuratorem quoque poſſe renun- 
tiare ſocietati. 4. l. 65. F. 7. See the ſixth Article 
of the ſecond Section. 


XI. 


If the Partnerſhip was only for a cer- 11. The 
tain Commerce, or ſome particular Af- Fartnerſſip 
fair, it is at an end whenever that Com- e — 

: e 1 
merce, or that Affair is finiſhed. Andy, ,.,5 
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pable of con- 
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Item f alicujus rei ſooietas fit, & gnis nego- 
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tio impoſitus, finitur ſociktas. I. 65. H. 10. F 


quam ſocius eſt: * ejus quæ con 
catave ſit. I. 63. H ult. 
ie een 


- 
4 Þ ©, 
s 4 13 


12.1 If one of the Partners is reduced to 

ebe des, uch a conditions, that he cannot con- 

comes fnci- * . . 4 
tribute to the Community what he 1s 


tributing, 
eicher in or in Labour; the other Partners may 
h. exclude him from the Society; as if his 
t) Goods are ſeized on, if he bas relin- 
quiſhed them to his Creditors, if he la- 
bours under any Infirmity, or any other 
inconvenience, that hinders him from 
acting; if he is excluded from the Ma- 
nagement of his Concerns, as being a 
Prodigal, if he falls into a Frenzy. 
For in all theſe caſts, the Partners may 
juſtly exclude from the Partnerſhip, him 

who ceaſing. to contribute to it, ceaſes 


. :4 


to have a right to-1t®, But this is to 


be underſtodd only for the time to come, 
and the Partner Who may chance to be 
excluded for any one of theſe cauſes, 
ought to loſe nothing of the Profits 
which may come to his Share in pro- 
ortion to the Contributions which he 

ad ea male 


" Piſſociamur . egeſtate. J. 4. in F. pro ſocio. 
Item bonis a creditoribus pet nf 0 diſ- 
trahi ſocictatem, Labeo ait. 4. 65. $/1. Item ſi 
quis ex ſociis mole debiti prægravatus, bonis ſuis 
ceſſerit, & ideo propter ee aut privata debita 
ſubſtantia ejus veneat, ſolvitur ſocietas. Sed hoc 
caſu, fi adhuc conſentiant in ſocietatem, nova vide- 
tur incipere ſocietas, $. 8. inſt. de ſociet. | 
\ We have not put down in this Article, what is ſaid 
in the texts here quoted, that the Partnerſhip is broke off 
by the Poverty and Diſorder in the Affairs of one of 
the Partners, For according to our Uſage, Covenants 
are not thus annulled, without the deed-of the Parties, 
and whilſt the Partners ſuffer him to continue in the 

Partnerſhip whoſe goods have been ſeized on, and even 
fold, he is fill conſidered as a Partner, and has his 
Share in the Profits, till he is excluded by the other 
Partners; which they cannot do without reſerving to 
'him the Rights which he has acquired, or which he can- 
not be deprived of by the ſaid excluſion. _ 


XIII. . 
As the Partners pay break off Part- 
nerſhip with a Prodigal, and a Madman; 


of the Pro- 


ical, and ſo likewiſe the Guardian of the Prodi- 
Madman 


gal, and of the Madman, may renounce 


may break the Partnerſhip in their names o. 
of thePart- 


N Sancimus veterum dubitatione remota, licen- 


4 
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obliged to furniſn, Whether in Money, 


dam babere furivſ curatorem, 'djfſolvere, fl malu- 
t 1, & ſoclis licere ei renun- 
Ea & t Hl Ih 19 T1] 

AST Bn WIND C . enn bn 
Since the Partnerſnip cannot ſubſiſt, 14. 75. 
but by the Union E the Perſons who Carl of a 
have rediprocally choſen one another, 
and that it is ona ſupported by 

the Induſtry of one Perſon alone; tlie 

death of one of the Partners naturally 
diſſolves the Partnerſhip with regard to 

them all. Unleſs it be that they have 

agreed that it ſhall ſubſiſt among the 
Survivors: or that, without any ſuch 
preyious Agreement, the Survivors are 
BING to continue together in Partner- 


* Morte utius focietas diddelvitur, etfi conſeuſu 
omnium coita fit, plures verò ſuperſint, niſi in 
counda ſocietate aliter convenerit. J. 65. F. 9. F 

Quid enim fi is mortuus fit, propter cujus ope- 
ram maxime ſocietas coita ſit? aut fine quo ſocie- 
tas adminiſtrari non poſſit? J. 59. eod. See the 
laſt Article of the following Section. 3 
Planè fi hi qui ſociis hwredes extiterint, animum 
inierint ſocietatis in ea hæreditate novo conſenſu, 
quod poſtea geſſerint, efficitur ut in pro ſocio acti- 
onem deducatur. J. 37. F. pro ſoc. | 

The Civil Death of a Partner has 15. Ve 
the ſame effect with regard to the Part- 2 2 
nerſhip, as the Natural” Death. For 4, 
the perſon bring (0 of a condition of 
acting, and his Goods being confiſcated, 
he is with regard to the Partnerſhip as 


ner. 


if he were really dead g. 


7 Publicatione quoque diftrahi ſocietatem dixi- 
mus, __ videtur ſpectare ad uniyerſorum bono— 
rum publicationem, ſi ſocii bona publicantur. Nam 
cùm in ejus locum alius ſuccedat, pro mortuo ha- 
betur. J. 65. F. 12. F. pro ſoc. G. 7. inſt. cod, Max- 


ima, aut media capitis deminutione. J. 63. F. ult. 


ed. | 
XVL 


The Partnerſhip being ended, the 16. Shar- 
Partners reciprocally reimburſe them- #29 . 
ſelves of what they have advanced, andi = . 
ſhare their Profits; and if there remain g. 


any Debts to be paid off by the Society, 


any Expences to be laid out, and any 
future Profits or Loſſes, they take their 
reſpective Sureties for all theſe conſe- 
quences r. | 


Ses before the eleventh Article of the fourth Section. 
Si ſocietas dirimatur, cautiones interponendæ ſunt. 


J. 27. F. pro ſac. Pro ſocio arbiter proſpicere de- 


bet cautionibus in furto damno, vel lucro pen- 
dente ex ea ſocietate. J. 38. eod. Nam etſi diſtracta 
eſſet ſocietas, nihilominus diviſio rerum ſupereſt. 
I. 65. F. 13. eod. 


* : 


SECT. 
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"with regard to the Heirs and 
- Executors of the Partners, 
ef YOURS CNY 1G DO AITENT JO 4 
The CONTENTS. 
1. Rights and Engagements. of the Heir, 
r Executor of a Partner. _ 
2. In what manner the Heir, or Execu- 
Tor bares the Profits, and bears 
„„ $DELO[S; - te PO 
3. The Heir, or Executor, bound to fi- 
niſh, what the deceaſed was under 
4. The Heir, or Executor, bound for the 
Faults. of the deceaſed. 
5. The Partnerſhip is not interrupted by 
tze death of a Partner,” if the 
aid death is not known. | 
6. Of Partnerſhip in a Farm, with re- 
©. ſet to the Heirs, or Executors of 
the Partners. r 
* 
1. Rights Ltho' the Heir, or Executor en- 
and En- ters into all the Rights of the 
rage erſon to whom he ſucceeds*, yet the 


, Executor: Heir, or Executor of a Partner, not 
of a Tan- being a Partner himſelf, has no right to 
ner. intermeddle in the Affairs of the Com- 
munity, in the quality of a Partner. 
Thus he who ſucceeds to a Partner 
who was range ad to _ Compa- 

ny, or who was imployed in buyin 
Things or going other Buſineſs — —— 
ſervice of the Company, cannot take 
upon him any of theſe Functions. But 
altho' this Heir, or Executor, has not 
the quality of Partner, yet he is with 
reſpect to the other Partners, what 

thoſe Perſons are to one another, who 
have any thing in common together 
without a Covenant. And this pives 
him a right ro enquire into what paſſes 

in the Community, and to call the o- 
ther Partners to account for the pre- 
ſervation of his own Intereſt. An in 

fine, he enters into the Rights and En- 
gagements which are annexed to the 
re quality of Heir, or Executor, as 
ſhall be explained by the following 

Rules b. | 

* Hxredem ejuſdem poteſtatis, juriſque eſſe, cu- 
Jus fuit defunctus, conſtat. J. 59. F. de reg. jur. 
J. 9. §. 12. F de her. inſt. Nihil eſt aliud hæreditas, 
uàm ſucceſſio in univerſum jus, quod defunctus 
habuit. J. 24. F. de verb. ſign. I. 62. F. de reg. 


q Licet enim chæres) ſocius non fit, attamen 


p. 11t./5/ Sect. 6. 
Ss 44 > So. ä LK \ 


See the third Article of the 


emolumenti ſucceſſor eſt. J. 63. f. 8. F pro ſocio. 
ieee, 


II. | 
| The Heir or Executor of the Part- 2. In what 


manner the 


ner partakes of the Profits which would 21%, Er- 


ſacceeds., Whether ir be that he had he le, 


were to ariſe from ſome Affairs not yet 
finiſhed: And he ought likewiſe to bear 
his Share of the Charges and Loſſes ac- 


* 


cruing from the ſame Affairs e. 


Nec hæres ſocii ſuccedit, ſed quod ex re com- 
muni poſtea quæſitum eſt, item dolus & culpa in 
eo quod ex ante geſto pendet, tam ab hærede, 
nam, hæredi præſtandum eſt. J. 65. F. 9. F pro 
1 8 C. eod. In hæredem quoque ſocii, pro 
ſocio actio competit, quamvis heres ſocius non ſit. 
Licet enim ſocius non ſit, attamen emolumenti 
ſucceſſor eſt. l. 63. F. 8. F. pro ſoc. Si in rem cer - 
tam emendam, conducendamve coita ſit ſocietas: 
tunc, etiam poſt alicujus mortem, quidquid lucri, 
detrimentive factum fit, commune eſſe Labeo ait. 
l. 6. H. 2. ed. A il 1341 455 


Altho' the Heir, or Executor, be not 3. 7h 
a Partner, yet he is nevertheleſs obliged Heir, or Ex- 
to make good the Engagements of the 7” 


bound to fis 


deceaſed that paſs to him: and he ought /i, va: 
not only to pay in the Contributions, te deceaſed 
but alſo to ſatisfy what other demands was under 
may be made on account of the Part- %, 
nerſhip. Thus, if the deceaſed had in“ “ 
his hands any Affair, or any Buſineſs of 
which the Management might be tranſ- 

mitted to his Heir, or Executor, he 

ought to finiſh, what remains to be 

done, with the ſame Care, and the ſame 
Fidelity, that the deceaſed himſelf 

would have been obliged to d. 


4 Heres ſocii, quamvis ſocius non eſt, tamen ea 
quæ per defunctum inchoata ſunt, per hæredem 
explicari debent, in quibus dolus ejus admitti po- 
tel. J. 40. F. pro ſoc. Si vivo Titio, negotia ejus 
adminiſtrare cœpi, intermittere mortuo eo, non 
debeo. Nova tamen inchoare neceſſe mihi non 
eſt. Vetera explicare, ac conſervare neceſſarium 
eſt, ut accidit, cùm alter ex ſociis mortuus eſt. 
Nam quæcunque prioris negotii explicandi cauſa 
gerentur, nikilam refert, quo tempore conſum- 
mentur, {ed quo tempore inchoarentur. I. 21.5. 2. 
F. de neg. geſt. In hæredem ſocii proponitur actio, 
ut bonam fidem præſtet. J. 3 5. F. pro oc. 


IV. 

The Heir, or Executor of the Part- 4. The 
ner is likewiſe bound to the Community e 7 
for the a& of the deceaſed, and for all hd fo 
the Loſs or Damage which the deceaſed % paul: 
may have occaſioned, either by Knave- of the de- 

„or by Faults which he was to an- «/s 
2 for. | 


ln hæredem ſocii proponitur actio ut bonam 
fidem præſtet. Et acti etiam culpam, quam is 
pPræſtaret 


163 


ether t he had h Profits 
already acquired them hy any Commerce u e, 
or Affair that was ended, or that they wm * * 


* Fe 4 7 
eee . 
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8 
; ſocius non * 
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feſtuet, in cujus locum ſuecefft, licet ſo 
fit. I. 35. i f & 36. F pro fr. 


4 hs 

1 5 * 

i V. 4 
l 8 : 1 
* 6 


s be- 


WES ZE r tos. otra 4 dat 
| Fete Tf 'the death df u Partner Happens be- 
nerſhip is fore they have 5 1 the Buſineſs for 
we nee” hich they entred into Partnerſhip; 
rapeed and the fhid Death is known to the o 
the death of and the 1AL ee eee, en 
« Parner, ther Partners, the Partnerſhip is at an 
% aid end, it lealt with reſpett to the perſon 
death is 


deceaſed, and bis Heir, or Executor; 
and it is free ſor the Partners to exclude 
the ſaid Heir, or Executor, out of the 
Partnerſhip, as it is for him not to en- 
ge in it. But if the ſaid Death be- 
ing unknown to the other Partners, 
they begin the Buſineſs, the Heir, or 
Executor of the deceaſed ſfiall have his 
Share in it, and ſhall ſucceed to the 
Charges of it, and to the Profits, or 
Loſſes, which ſhall ariſe from it f. For 
the Contract of Partnerſhip has had this 
effect, that the Ignorance of the death 
of the Partner, and the . Inten- 
tion of the Partners, has made the En- 
gement of the deceaſed, upon which 
hey had treated, to ſubſiſt; and has 
formed out of it a new. Engagement, 
which is reciprocal between the ſurviv- 
ing Partners and the Heir, or Executor, 
of the deceaſed Partner. | 0 
f Item fi alicujus rei ſocietas fit, & finis negotio 
| 1 ſocietas. Quod ſi integris + 57 
bus manentibus, alter deceſſerit : deinde tunc 


not known. 


diſtinctione utemur, qua in mandato, ut ſiquidem 
ignota fuerit mors alterius, valeat ſocietas: ſi nota, 
non valeat. I. 65. §. 10. F. pro ſoc. See the ſeventh 
Article of the fourth Section of Proxies. 


ei, VI. 1 | 

6. Of Par- All that has been ſaid in divers places 
— ; of this Title concerning the Diſſolution 
—_— yy of Partnerſhip, whether by the death of 
3 one of the Partners, or by the will and 
or Execu- conſent of them all: and touching the 
rors of the manner in which the Engagements of 
Tamer the Partners deſcend, or do not deſcend, 
to their Heirs, and Executors, is not to 

| be underſtood indifferently of Partner- 

ſhips in which other perſons are intereſt- 

ed; ſuch as the Partnerſhips of Farmers, 

or Undertakers of any Work. For in 

theſe kinds of Partnerſhips we muſt diſ- 

tinguiſh two Engagements; one of the 
Partners among themſelves, and the 

other of all the Partners to the Perſon 

of whom they take either a Farm, or 

any Thing to do. And ſince this laſt 
Engagement deſcends to the Heirs, or 
Executors of the Partners 8; it is a con- 
ſequence of it, that they being under a 


be mutually engaged to one another. 
+ f 
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Ua- 
tur res de qua ſocietatem coſerunt, tunc — | 


common Engagement to others, they 


And if this Tie does not make them 
tarily choſen one another; yet it has 
this effect; that, for Example; the Exe- 
cutor, or Adminiſtrator of à Farmer be- 
ing bound to perform the conditions of 
the Leaſe to the Leſſor, and having the 
Right to manage the Farm; or to Cauſe 
It to be managed for his behoof, this 
Right, and this Engagement diſtin- 
uihes his condition from that of the 
xecutors or Adminiſtrators. of other 


1 


kinds of Partners, in that he cannot be 


excluded from the Farm, even altho” 


the Partners had not begun to manage 
it before the death of the Partner to 
Rom Be mecenyn © OO CET: 


© : "BE N in 1 
8 See the 


jth rid of ff ith of Lain 


n 
In ſocietate vectigalium nihilominus manet ſo- 


cietas, & poſt mortem alicujus. - J. 59. F. pro ſocio. 
Licet (hæres) ſocius non ſit, attamen emolumenti 
ſucceſſor eſt. Et cirta ſocietates vectigalium, cæte- 
rorumque idem obſervamus, ut hæres ſocius non 


ſit, niſi fuerit adſeitus: verumtamen omne emolu- 


mentum ſocietatis ad eum pertineat, ſimili modo 
& damnum agnoſcat, 705 xd contingit, ſive adhuc 
vivo ſocio vectigalis, ſive poſted. Quod non ſi- 
TY ” voluntaria ſocietate obſervatur. J. 63. 
« 8. eod. 


eee eee 


lee 
Of DOWRIE'S, or Mar- 


riage Portions. 


FArriage makes two forts of En- Two B. 
agements; one whereof is gagements 
ormed by the Divine Inſtitu- # Mar 

tion of the Sacrament, which #* 

unites the Huſband and the Wife ; the 
other is made by the Contract of Mar- 
riage, which contains the Covenant re- 
lating to their Goods a. | 
* Theſe two ſorts agements are expreſſed, 
Pao in 2 Te. Tobias. . 
Raguel called his daughter Sarah, and ſhe came to 

her father, and he took her by the hand, and gave 
her to be wife to Tobias, ſaying, Behold, take her 

after the Law of Moſes, and lead her away to thy 

father: and he bleſſed them; And called Edna his 
wife, and took „and did write an inſtrument 
of Covenants, and ſealed it. Tobit. vii. 13, 14. 


The Engagement of Marriage, in 2% Br 
what relates to the Union of the Per- gagemer 
ſons, the manner in which it ought. to J e be 
be celebrated, the cauſes which render 
it indiſſolvable except in ſome ſingular 
caſes, and other the like matters, are 
not within the Deſign of this Book, as 

has 


has been obſerved in the Plan of Matters 
in the fourteenth Chapter of the Trea- 


* 


O90 OO Oy 
nne Ceve- As to the Covenants about the Goods, 
rants con- ſome of them come within the Deſign 
cerning the of this Book, and others not: and in 
order to diſtinguiſh them, we mult di- 

vide them into three ſorts. The firſt is 

of thoſe Covenants which are not agrec- 

able to the Roman Law, altho' they are 

in uſe with us in France, whether it be 
throughout the whole Kingdom, ſuch as 

the Renunciations made by Daughters of 
Succeſſions that may happen to fall to 
themb; Inſtitutions of Heirs or Execu- 

tors by way of Contract, and which 

are irrevocable c; or which are pecu- 

liar only to ſome Provinces, ſuch as 

the Community of Goods between 
Huſband and Wife. The ſecond is of 

thoſe which are conformable to the Ro- 

man Law, but which are only receiv*d 

in ſome Provinces, ſuch as the Augmen- 
tation of Dowries after Marriage. And 

the third ſort is of fuch Coyenants as are 
agreeable both to the Roman Law, and 

to the general Uſage of this Kingdom, 

| ſuch as thoſe which concern the Dowry, 


or the Goods which the Wife may have 


beſides her Dowry; which the Romans 
called by the name of Paraphernalia. 


r L. z. C. de collar. | 
© L. 15. C. de pad. I. 5. C. de pact. conv. 


It is only this laſt ſort of Covenants, 
which being both agreeable to the Ro- 
man Law, and in uſe with us, that is of 
the number of the Matters which come 
within the Deſign of this Work. But 
as to the Community of Goods between 
Man and Wife, Jointures, the Augmen- 
tation of Marriage Portions, and other 
matters which are peculiar to ſome 
Cuſtoms, or to ſome Provinces, they 
have their proper Rules in the Cuſtoms 
of the Places where they are received, 
and which we are not to meddle with 
here. We ſhall only obſerve, that theſe 
Matters, as alſo thoſe of the Inſtituti- 
ons of Heirs or Executors by way of 
Contract, and of the Renunciations 
of Daughters, have many Rules taken 


out of the Roman Law, which will 


be found in this Book in their proper 
Places in the Matters to which they 
have relation. Thus many Rules of 
Partnerſhip, and of other Contracts, 
may be rightly applied to the Commu- 
nity of Goods between Man and Wife, 
Wherever it is in uſe: and many of the 
Rules of Succeſſions, as alſo of Cove- 


nants, may be applied to the Contracts of 


be reckoned Paraphernal 


— 
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We which ſettle Inheritances as by 

8 | 
There remains then, for the ſubject The fab je 
matter of this Title, only the Rules of’ of 
the Roman Law, which concern the h Title. 
Dowry, or Marriage Portion, and the | 
Goods which the Wife has beſides her 
Portion; among which we ſhall only 
ſet down thoſe Rules which are of com- 

mon uſe. But we ſhall not infertamong 

rhem ſome particular Cuſtoms of the 

Roman Law, altho' obſerved in ſome 
Countries; as, for Inſtance, the Privi- 

lege of the Dowry before the Credi- 

tors of the Huſband who were prior to 

the Contract of Marriage. „ 

The Rules of Dowries have their The foun- 
foundation in the Natural Principles of 8 _ 
the Band of Matrimony, by which the OY 
Huſband and W ite ks one Body, of 
which the Huſband is the Head. For 
It is an effect of this Union, that the 
Wite putting her ſelf under the Power 
of the Huſband, ſubjects likewiſe to his 
Dominion her Goods, and which go to 
the Uſe of the Society, or Partnerſhip, 
which they form together d. | 


4 Bonum erat mulierem, quæ ſeipſam marito 
committit, res etiam ejuſdem pati arbitrio guber- 


nari. J. 8. C. de pact. conv. 


According to this Principle, it would Piſindtio 


be natural for all the Goods of the Wife %% Goods 


to be comprehended in her Dowry, an ny Lo 


that ſhe thould have none but what en- Dowry, and 
ter into this Partnerſhip, and of which boſe which 
the Huſband, who bears the Charges re called 
of it, ſhould have the full enjoyment, e. 
But Cuſtom has determined, that the f 
Hufband ſhall have for his Wife's Por- 
tion only the Goods which are ſpecified 
to be given on this account; and if the 
Wife oe not giveas a Marriage Portion 
all her Goods preſent and to come, but 
only certain Goods, the Dowry will be 
limited to the Goods which are expreſſy 
given under this Name; and the other 
Goods, which are not 4 will 
oods. 

We mult obſerve this difference be- Stacit con- 
tween the Covenants in a Contract of dition in 
Marriage, and thoſe of other Contracts; Corrradts of 
that whereas all other Covenants bind e. 
the contracting Parties irrevocably, and 
from the moment that the Contract is 
formed; the Covenants. of the Contract 
of Marriage are in ſuſpenſe till the 
Marriage is ſolemnized; and imply this 
condition, that they ſhall not take place, 
but in caſe the Marriage be accompliſh- 
ed, and that they ſhall remain void, if 
it is not accompliſhed © But when 
the Celebration of the Marriage th 

| os 
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the Contract, it gives the Contract a 
retroactive effect, and it has its effect 
from the day of its date. Thus, the 
Mortgage for the Security of the Dow 
ry is acquired from the date of the Con- 
tract, and before the celebration of the 
Marriage. e e ee FAR 


* Omnis dotis promiſſio, futuri matrimonii, ta- 


Citam conditionem accipit. 7. 68. F. de jur. dot. 


1 10. H. 4. cod. 


Remarks m Some may perhaps take notice and 
the Privile-find fault in reading this Title, that no- 


ge: of Dow-thing is ſaid in it of ſome Maxims of 


Fes, 


the Roman Law in favour of Dowries; 
ſuch as thoſe which ſay in general, that 
the Cauſes relating to Dowries are fa- 
vourable, and that it is for the Publick 
Intereſt that Dowries be preſerved f; 
that in doubtful Caſes Judgment ought 
to be given for the Dowrys: and in 

articular thoſe Maxims which give to 


 Dowries certain Privileges, ſuch as the 
Privilege among Creditors, and the Pre- 


ference even to thoſe that have prior 
Mortgages h; and that Privilege which, 
in favour of Dowries, validated the Ob- 
ligation of a Woman who had bound 
her ſelf for the Dowry of another?, al- 
tho' by the Roman Law Women could 
not be bound for other perſons. But as 
to theſe Privileges, that of the Prefe- 


rence of the Dowry to the Huſband's 


Creditors, even to thoſe that have prior 
Mortgages, is received only in ſome 


Places, and every where elle it is looked 


upon as an Injuſtice. - And the Law 
which validates the Obligation of a Wo- 


man for another's Dowry, is uſeleſs af- 


ter the Edict of the Month of Auguſt, 


1606, which permits Women to bind 


themſelves for others, as has been re- 
marked on the firſt Article of the firſt 
Section of the Title of Perſons. 


f Dotium cauſa ſemper & ubique præcipua eſt. 


Nam & publice intereſt dotes mulieribus conſer- 
vari. J. 1. F. fol. matr. I. 2. F. de jur. dot. 


8 In ambiguis pro dotibus reſpondere melius eſt, 
I. 70. . de jur. dot. l. 85. . de reg. jur. 

Scimus favore dotium, & antiquos juris condi- 
tores ſeveritatem legis ſæpius mollire. J. ult. C. de 
Senat. Vell. 

® L. 18. H. 1. F. de rebus aud, jud. poſſid. J. uit. 

L. ult. C. ad Senatus Pell. 


And as for theſe General Maxims, 
that the Cauſes of Dowries are favour- 


able, that the Publick is intereſted in 


their preſervation, and that in doubtful 

Ce ought to be given in fa- 

vour of the Dowry; ſince they do not 

terminate in any thing particular, except 

to ſhew that they are 8 of the 

Roman Law, and ſeeing they may be ve- 
3 
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ry readily miſapplied, it was not thought 


proper to ſet them down here as Rules. 

It is likewiſe neceſſary to obſerve, 
that in the Roman Law there are other 
Regulations in relation to the matter of 
Dowries, which, altho' they be found- 
ed on Natural Equity, yet we have not 
thought fit to inſert under this Title. 


Thus, we have not re this Rule, 


that the Huſband being ſued by the 
Wife for the Reſtitution of her Mar- 
riage Portion, or for other matters, or 
the Wife ſued by the Huſband for what 
ſhe may be indebted to him; they ought 
not to be conſtrained with the lane fe- 
verity, as Debtors for other cauſes, and 
cannot be ' obliged to pay more than 
what they are able to do, without be- 
ing reduced to Want!, And the rea- 
ſon why we have not made an Article 
for this Rule, is, that in the Roman 
Law it was a conſequence of Divorce 
which was allowed among the Romans, 
and which is unlawful z and that ac- 
cording to our Uſage the Wife having 
no Action againſt her Huſband, nor the 
Huſband againft the Wife, except in 


the caſe of a Separation from Bed and 


Board, or a Separation only as to their 
Goods, this Rule has no relation either 


to the one or other of theſe two caſes 3 


And that in fine, in all the caſes where 
Equity requires that the rigour of Pro- 
ſecutions at the inſtance of Creditors 
ſhould be mitigated, it is cuſtomary 
with us to leave the mitigation of this 
ſeverity to the diſcretion of the Judge, 
according to the circumſtances. As to 
which it will be proper to ſee the twen- 
tieth Article of the fourth Section of 
Partnerſhip. 


Non tantùm dotis nomine maritus in quantum 
facere poſſit condemnatur, ſed ex aliis quoque con- 
tractibus, ab uxore judicio conventus, in quantum 
facere poteſt condemnandus eſt, ex Divi Pii conſti- 
tutione. Quod & in perſona mulieris, æqua lance, 
ſervari æquitatis ſuggerit ratio. J. 20. F. de re jud. 
ö. 37. inſt. de aft, Reverentiæ debitum maritali. 
J. un. F. 7. C. de rei ux. act. I. 14. in f. Hf. ſol. matr. 
Maritum, in id quod facere poteſt, condemnari ex- 
ploratum eſt. I. 12. fol. matr. In condemnatio- 
ne per ſonarum, quæ in id quod facere poſſunt, 
damnantur, non totum quod habent extorquendura 
eſt : ſed & ĩpſarum ratio habenda eſt, ne egeant. 


J. 173. F. de reg. jur. 


We have alſo omitted to ſet down 
under this Title that other Rule of the 


Roman Law, and which is likewiſe 


founded on a Principle of Equity, that 
the Fruits of the Dowry which are 
reaped the laſt year of the Marriage, 
ought to be divided between the Huſ- 
band and the Wife, in proportion to 
the time that the Marriage has —_— 

| this 


e Dowizs 


this laſt year =. 1 By R this Rule, if 4 
Marriage had been contracted the firſt 
of Zulz,, before Harveſt, and had been 
diſſolved by a Divorce the firſt of No- 
vember; the Huſband, Who had gr 
thered all the Fruits of the year, for 
four Months only that the Marriage had 
laſted, was obliged to reſtore to the Wife 
two Thirds of the Fruits. And this laſt 
year was reckoned to begin on the day 
of the ycar that the Marriage was ſo- 
lemnized: or if the Huſband did not 
enter into poſſeſſion of the Lands which 


he had in Marriage with his Wife till 


after the Solemnization of the Marri- 
age, this laſt year was reckoned to be- 
gin from the ſame day of the — that 
the Huſband entred into Poſſeſſion of 
his Wife's Lands n. But this Rule, 
which in the caſe of Divorce was neceſ- 
= for the doing of Juſtice both to the 
Wife and to the Huſband, is not ſo ne- 
ceſſary in the caſe of the Diſſolution of 
the Marriage by the death of one or 


other of the Parties. For whereas in 
the caſe of Divorce it would have been 


__ unjuſt that a Woman married juſt 
ore the beginning of Harveſt, and 


_ © divorced as ſoon as Harveſt was over, 


_ ſhould be ftript of the Revenue of her 
Eſtate for the whole year; in the caſe 
of the Diſſolution o the Marriage by 
the death of the Huſband or Wife, the 
Juſtice which may be due to either the 
one or other of them, or to their Heirs, 
or Executors, is not limited preciſely to 
this Rule. And beſides this way of di- 
viding the Fruits of the Wife's Dowry 
between the Survivor of the married 
Couple, and the Heirs, or Executors, 
of the deceaſed, our Cuſtoms have eſta- 
bliſhed other ways altogether different. 
Thus in ſome Cuſtoms the Fruits of 
the Wife's Dowry for the laſt year go 
to the Huſband, ſubject to the burdens 
which the ſaid Cuſtoms make him lia- 
ble to; and in others, the Survivor ga- 
thers all the Fruits that are hanging 
the Roots in the Eſtate that is reſtored, 
with the burden of paying half the 
charge of Tillage and Seed: and in o- 
thers again, the Fruits are divided into 
two equal Shares. And theſe different 
Uſages have in general their Equity 
founded in this, that thoſe who ma 
do contract on the conditions of theſe 
Cuſtoms, unleſs my derogate from 
them by expreſs Clauſes. And in parti- 
cular each Uſage is founded either upon 
the uncertainty of the Event which may 
give ſome advantage to the perſon who 
ſurvive, or upon other Motives 


. 


13. 
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which render theſe Partitions juſt and 


* 


equitable. 


. 3. C. 1. F. /ol. matr, d. I. f. 9. L. 11. od. 


78. f. 2. F. de fur. dot. I. un. F. g. Ci de rel ux. ad. 
" IF. & 1.6 K f. S 
U my not be improper to obſerve here, that by the 

Law of _ Marriage hath this effect as to the 

Eftate of the Wife, that all her Moveable Goods, which 

are termed; Chattels Perſonal, which ſhe brings with her, 

do preſently paſs into the Huiband's Patri | 


Huband, but her Woman's Apparel. And it is the 


ſame as to the Wife's Immovenbles, or Chattels Real, if 
aliened by the Husband in his Life- time; but for thoſe 


which are not alienated, the Husband being dead, they 
ſhall return to the Wife. But if a Wife being Execu- 
trix, or Adminiſtrarmæx to a former Husband, marries a 
both Perſonal and Real, which ſhe brought unto him as 
poſſeſſed of by reaſon of that Relation and Office, and 
which are not alienated by ber ſecond Husband, reſtored 
unto her without diminution. Cowel's Inſtit. of the 


Law of England, lib. 1. tit. 10. f. 18. Coke 1 Inſtit. 


„ ine a: 5, 
(to the Real Eſtate which the Wife is ſeiſed of, 
if thy Buband hath iſſue by the ſame Wife, Male or 
Female, born alive, if the Wife dies before the Husband, 


be: ſball hold the Lands during his Life by the Law of 
England. And he is called Tenant by the Courteſie of 


England. But this Courteſie is likewiſe granted to Huſ- 
bands. in Scotland, where it is called Curialitas Scotiæ. 
And it is likewiſe received in Ireland. Coke 1 Inſtit. 
fol. 29. a. Regiam Majeſt. Scotiæ. lib. 2. cap. 58.] 


* 


of the Nature of Dowrzes, or Mar- 
riage Portions. 


he CONTENTS. 
I. The Definition of a Dowry. 


2. The Huſband enjoys the Dowry for the 


+, Charges of the Marriage. 
3: In what manner the Huſband is Maſ- 
ter of the Dowry. . 
4. Of the Dowry in Money, or in Things 
eſtimated.  _- þ Tg 
7. The Eſtimation makes the Thing to be 
41 the Huſband's peril. 
6. Conſequences of this Eſtimation. | 
7. The Dowry may be of all the Woman's 
 Eftate, or of a part of it. | 
8. Profits of the Dowry, which are not 


„„ | 
9. Stones taken out of Duarries, and other 
matters. | 
10. Lands purchaſed with the Wife's 
. | 
11. The Gains of the ſurviving Huſband, 
or Wife. | non 


12. Liberty of all lawful and honeſt Pads. 
The Huſband cannot alienate the 
Lands which he got in Marriage 
with his Wife. 
14. Neither can he ſubject them to Ser- 
vices or other Burdens. 


Z. ty. Ex- 


any go? of them be reaſſumed by the Wife ſurviving her 


have all thoſe Goods, 


15. Exception for: the alienating of ther 
© Dowry. SHUN" 

16. The. Sener of the Dowry implys 

the Condition, that the ee fan 


3 

27. A bernd Goo hich e e. 
ion Of 4 man to 

and, that Ke ay 2 Jp and. 


— 


their Marriage. 


* Dotis cauſa perpetus eſt & evict vati-ejus 
dat ita contrahitur, ut ſemper apud maritum ſit. 
. 1. F. de jur. dots 2 W — yo 
tinent. /,10. $- 3. col. 


have the eee of t them * 


"© 3 
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2. Therluſe The Mertens of the Dowryate gef. 
band enjoys tinated to be a help towards the Main- 
he ge tenance of the Hu the Wife, and © 
Charges of their Family, and towards defrayin g the 
che Mani. other Charges of the Marriage. And it 
age. is on the account of theſe Charges that 


the Huſband has a right 50 the eee 


ment of it b. 
» Potis kructum * maritum pertinere Ge, 


Xquitas ſuggerit. Cum enim ipſe onera matrimo- 
nit ſubeat, zquum eſt eum etiam fructus pereipere. 
J. 7. F. de jur. dot. 

Apud (maritum) dos eſſe debet, qui onera ſuſti- 
net. 5 65. H. ult. F. 45 cio. Pro oneribus matri- 
monii, mariti lucro s totius dotis elſe. . A6. 
C. de jur. dot. 


III. 


422 wt The Right which the Huſband has 
e to the Dowry of his Wife, is a conſe- 
_ ae quence of their Union, and of the Pow- 
the Dow. er which the Huſband has over the 
Wife her ſelf. And this Right conſiſts 
in this, that he has the Adminiſtration 
and Enjoyment of the Goods of the 
Dowry, which the Wife cannot take 
from him; z that he may ſue at Law, in 
his own Name as Huſband, for the Re- 
covery of the Goods of the Dowry out 
of the hands of third perſons who detain 
them wrongfully, or are Debtors of 
theme: and that thus he cxercifes, in 
his own Name as Huſband, theRights, 
and proſecutes the Actions which relate 
to the Dowry, in ſuch a manner as 
makes him to be conſidered as if he 
were Maſter of the Goods; but which 
does not hinder the Wife from retainin 
the Property of them d. And it is theſe 
ſeveral effects of the Rights of the Huſ- 
band, and of thoſe of the Wife, to the 
Dowry, which makes the Laws to con- 
{ſider the Dowry, both as bein 
Goods of the Wife, and likewiſe the 
Goods of the Huſband. | 


The lvl L Aw, 


* 
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er. Bo ga _— * 
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refpondit, con- 
9 pos monio, dotem in 8 TE 421. 
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95.1 a comtheino- 
as, 'm x ft dubitatio. 
4.11. C. de jure dn. . — quæ peri- 
culo mulieris eſt, non mulier furti habet, 
ſed maritus. J. 49, in in fine fe wrt. .; Dace ancillam. 
de qua ſupplicis de fuiſſe, in notione præſidis, 
- cto, dubium non erit vindicari ab uxore 
ys mg de rei uind. 

res ab initio; itxoxis fuerint, & 

naturaliter i in e eee dominio: non enim, 
tranſitus earum in patrimo- 

mums eden er, eb rei veritas deleta 
vel confuſa eſt. I 30. C. dot... Quatvis in 
bonis mariti dos fit, muli wh neſt, 1. 75. F. 


n Rb ty lr" ae is this arg, ; what b ſaid 
in the texts here quoted, that the Wife her ſelf cannot 


$75.13 wy data ac d 


* 9 at Law the Goods which 
25 t —— by our 
neg the Huzband ie. in bis own Name 


ao, ver the Wite likewiſe ſue, not only when. ſhe 
is Tee 2 but ns bis * ſhe be 
not ſeparat that the Hachand agree to it, 
an! that hy ip pore? hor te de ie; whe, nn 
fuſal, the FO! antborizes her tu do it, 


TV. 

The Dor confiſti of M. or 4. Of the 
other Thin e of Moen Im- orc 2 
moveable, 4 5 have been eſtimated i Nan — wh 
the Contract of moans at a certain — 
Price, is the Property of the Huſband: 
and he becomes Debtor for the Money 
given in Dowry, or for the Price 4 
the Things eſtimated. For this Eſtima- 


tion makes it a Sale of the Things to 


him: and the Dowry e in the 
Price agreed on*, 


© Sj ante matrimonium ne res duales RA 
hc Firma ſub conditione eſt. Namque 
hanc habet itionem, ſi matrimonium fuerit ſe- 
cutum. La e me rerum 
perficitur, & fit vera venditio. /. 10. de jur. 
dot. oties res æſtimatæ in dotem 24 rh 
tus dominium conſecutus, ſummæ. velut N * 
bitor efficitur. J. . C. de jar. dot, | 


9 
If the Thi s thus eſtimated happen 5. The Eli. 
to be dam or to periſh during the matio 


Marriage; 3 it is the Huſband who, be- * - 
ing — — of che Things, bears che at te 2 


bings which =o 
not been eſtimated belong to the Wife, 
who has always retained the Property 
of them f. 


d Plerumque intereſt viri, res non eſſe zſtimatas, 
ne periculum rerum ad eum pertineat. J. 10. f de 
ur, dot. I. 10. C. end. Quoties igitur non æſtimatæ 
res in dotem dantur, & meliores, & deteriores mu- 
lieri fiunt. d. JI. 10. ff. de jur. dot. Æſtimatarum re- 
rum maritus quaſi Ae, & commodum 23 
& di 


4 Of Dow Es. 


x diſpendium ſubest, & periculum expectet. I. wn. 
§. 9. in f. C. de rei ux. act. | 
250 


6. Conſe- In the caſe where the Things which 
quences of are part of the Dowry are eſtimated, 
this Efims- the Rules concerning them are the fame 
e with thoſe which have been explained 
in the Contract of Sale. For this Eſti- 
mation is a true Sales. | 
s Quia zſtimatio venditio eſt. I. 10. f. 5. in f. F. 
Fey's J. 1. & l. 10. C. ed. f 
VII. Ns 
5. The The Dowry may comprehend cither 
5 Fd the Eſtate of the Wife preſent and to 
oe bar - come, or only all the Eſtate ſhe has at 
Efate, 7% preſent, or a part of it, according as it 
apart of it. has been agreed between them®, And 
the Goods of the Wife which are no 
part of the Dowry, are called Parapher- 
nal Goods, of which we ſhall {| 
in the fifth Section. 
b Nulla lege prohibitum eſt univerſa bona in do- 
tem marito fœminam dare. J. 4. C. de jur. dot. l. 7 2. 
Heeod. Toto tit. F. de jur. dot. 


VIII. 


8. e of If the Huſband reaps from the Por- 
1 tion which he had in Marriage with his 
1 ke. Wife any Profit which may be reckon- 
. ed a Revenue, it belongs to him. But 
if the ſaid Profit is not of the nature of 
Fruits and Revenues, it is a Capital, 
which augments the Dowry. hus, 
the Cuttings of Coppice Woods, the 
Trees which are taken out of Nurſeries, 
are Revenues. But if the Huſband ſells 
great Trees which the Wind has thrown 
wn in a Wood, in a Warren, or an 
Orchard; if he ſells the Materials of an 
Edifice to decay, which it is nei- 
ther uſeful nor — 2 to rebuild; all 
the Profits which ariſe from theſe 
kinds of Things, the Expences being 
deducted, are Capital Stocks which go 
to the augmentation of the Dowry. 
And it would be the ſame thing i there 
ſhould happen any Addition to the 
Lands which are part of the Dowry, 
whether it be in their Extent, as if a 
Piece of Ground lying near a River hap- 
pens to receive any Accretion from it : 
or in their Value, as if a Right of Ser- 
vice, or ſuch like, be diſcovered to be- 
long to them i. 


_ Si arbores cæduæ fuerunt, vel gremiales, dici 
oportet in fructus cedere, Si minus, quaſi deteri- 
orem fundum fecerit maritus, tenebitur. Sed etſi 
vi tempeſtatis ceciderunt, dici oportet pretium ea- 
rum reſtituendum mulieri: nec in fructum cedere, 
non magis quam ſi theſaurus fuerit inventus. In 
fructum enim. non computabitur, ſed pars ejus di- 
Vo. I. 


midia reſtituetur, quaſi in alieno inventi. I. 7. f. 12. 


F. ſolut. matr. I. 8. . de fundo dot. Sive ſuperfici- 


em xdificii dotalis, voluntate mulieris vendiderit, 
nummi ex ea venditione recepti ſunt dotis. I. 32. 
F. de jur. dot. 

Si grandes arbores eſſent, non poſſe eas cedere. 
J. 1 1. F. de uſufr. Incrementum videtur dotis, non 
alia dos, quemadmodum fi quid alluvione acceſſiſſet. 
l. 4. F de jure det. 


IX. 
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The Stones of Quarries, and the o- 9. Srones 
ther matters which are taken out of a alen oi 


Harries, 


Ground, ſuch as Chalk, Plaiſter, Sand, ee 
and the like, are Revenues which be- ,,,;rer:. 


long to the Huſband. Whether it be 
that the ſaid matters appeared at the 
time of the Marriage : or that the Huſ- 
band made the firſt diſcovery of them!; 
in which caſe he recoyers the Expences 
he has been at in putting the Ground in 


a condition of yielding this new Reve- 


nue m. But if theſe matters are ſuch, 


that they cannot be reckoned among the 


Fruits, and that they do not make a 
yearly Revenue; but a Profit to be 
made only for once; the ſaid Profit will 


be a Capital Stock, and the Dowry will 


be encreaſed by the Profit made out of 
theſe matters, the charges being firſt de- 
ducted", A | 


! Sed fi cretifodinæ. vel cujus alterius mate- 
riæ ſint, vel arenæ, utique in fructu habebuntur. 
J. 7. H. 14. F [ol. matr. J. 8. eod. | 

= Vir in fundo dotali lapidicinas marmoreas ape- 
ruerat : divortio facto, quzritur, marmor quod cx- 
ſum, neque exportatum eſſet, cujus eſſet: & im- 


| ron in lapidicinas factam mulier an vir præſtare 


beret ? Labeo, marmor, viri eſſe, ait, cxterum 
viro negat quidquam præſtandum eſſe a muliere, 


quia nec neceſſaria ea impenſa eſſet, & fundus de- 


terior eſſet factus. Ego non tantùm neceſſarias, ſed 
etiam utiles 92 præſtandas a muliere exiſti- 
mo, nec puto fundum deteriorem eſſe, fi tales ſunt 
lapidicinæ in quibus lapis creſcere poſſit. I. ult. f. 


de fundo dot. 


Si ex lapidicinis dotalis fundi, lapidem, vel ar- 
bores quæ fructus non eſſent, vendiderit, nummi 
ex ea venditione recepti, ſunt dotis. I. 3 2. . de jure 
dot. Nec in fructu eſt marmor, niſi talis fit, ut 
lapis ibi renaſcatur quales ſunt in Gallia, ſunt & in 
Aſia. J. 7. f. 13. F. fol. mat. 

As to theſe Expences, ſee the eleventh and the 


following Articles of the third Section, and the ſe- 


venteenth Article of the tenth Section of the Con- 
tract of Sale. ; 


X 


The Lands which the Huſband pur- 10. Lands 
chaſes with the Money he got in Mar- Prche, 
riage with his Wife, are not part of the Wife's Por- 
Dowry; but the Property of the Huſ- zin. 


band o. 
o Ex pecunia dotali fundus à marito tuo compa- 


ratus, non tibi quæritur. J. 12. C. de jur. dot. Sive 


chm nupſiſſes mancipia in dotem dediſti, five poſt 
datam dotem, de pecunia dotis, maritus tuus quz- 
dam comparavit, juſtis rationibus dominia eorum 


ad eum pervenerunt. J. ult. C. de ſervo pig. dat. 


man. 
Z 2 The 
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Me iy forth Law, and the twenty ſixth and ewen- 
ty ſeventh Lams, ff. de jure dot are to be underſtood of 
the Purchaſe made for the Wife, as appears by theſe two 


tr. It may be agreed, that the Huſband 


laſt mentioned Laws. 


Þ 4 5 


quacumque cauſa, quæ nec contra leges, nec contra 
conſtitutiones ſunt, ea obſerventur. 1. 1. F. alt. C. 
de rei ux. ad, See the twentieth Article of the firſt 
Section of the Rules of Law. 


XIII. 


* 


The Lands which the Huſband got 13. The 


in Marriage with his Wife, can neither e 

be alienated, nor mortgaged by the Huſ- e 
er marta 

band, even altho' the Wife ſhould con- Landi he 

ſent to it*, got in Mar- 


Garss ef 2 ſurviving the Wife ſhall have a certain 
Ha, Profit out of the Wife's Eſtate. And 
or ie, this Profit may be ſtipulated, either in 

caſe there be Children of the Marriage, 
| riage with 


or even in caſe there happen to be 
none p. And they may likewiſe regu- 
late ſome Profit for the Wife, out of 
the Huſband's Eſtate, in caſe ſhe out- 


lives. him. 


P Si deceſſerit mulier conſtante matrimonio, dos 
non in lucrum mariti cedat, niſi ex quibuſdam pac- 
tionibus. J. un. F. 6. C. de rei ux. act. Diminutio 


dotis. I. 19. C. de donat. ante nupt. Si pater dotem 


dederit, & pactus fit ut mortuà in matrimonio filia, 
dos apud virum remaneret, puto, pactum ſervan- 
dum, etiam ſi liberi non interveniant. J. 12. f. de 
pat. dot. Si convenerit, ut quoquo modo diſſolu- 
tum ſit matrimonium, liberis inter venientibus, dos 
apud virum remaneret, &c. 6: 2. . de pact. dot. 
J. 2 6. cod. J. 1. ff. de dote praleg. v. l. 9. C. de pad. 
convent. & Nov. 97. c. 1. de equal. dot. & propt. 
nupt. don. & augm. dot. 2 


* Fundum dotalem non ſolum hypothecæ titulo 
dare, ne conſentiente muliere maritus poſſit, ſed 
nec alienare, ne fragilitate naturæ ſuæ in repenti- 
_ deducatur inopiam. I. un. F. 15. Cod. de rei ux. 

This Article is to be underſtood according to the Uſage 
of the Countries where the Wife cannot alienate her Dom- 
ry. But ſhe may alienate it in ſome Countries, with the 
Husband's conſent. It is neceſſary likewiſe to obſerve, 
that in ſome Countries, the Wife cannot ſo much as bind 
ker ſelf, even with the conſent of her Husband ; which 
preſerves her whole Dowry entire to her, whether it con- 
iſt in 3 5 ee 1 

In England, the Dowry of the Mife maj enate 
by the 2 conſent of the 2 4 fort 
may join in levying a Fine for that purpoſe. Vid. Stat. 
4 H. VII. cap. 24.] 


XIV. 


It is to be remarked on this Article, that the Cuſtoms 
of Flaces negulate differently the Gains as well of the He 
band as of the Wife: and theſe Gains regulated by th 
Cnftoms are acquired of right, altho there were no ex- 
preſs agreement about bm 1 

[LA, the end of the Preamble to this Title, we have 
already mentioned what Profit the ſurviving Husband 
has out of fis Wife's Eſtate by the Law of England, 

which is, that if there be a Child born alive of the Mar- 
riage, the Husband is entitled to hold the Lands during pe "Rr . 8 
his Liſe. Which Privilege is called the Courteſie of Eng- ut, neque ſerVvitutes fundo debitas poſſe maritum 
hand. Sp likewiſe by the Law of England, the Wife, amittere, neque alias imponere. J. 5. F. de fund. 
fe 17 her Husband, has a Right by Marriage, „ : | | 


The Prohibition of alienating the 14. Neither 
Lands, which are the Wife's Portion, n be /«- 


includes that of ſubjecting them to Ser- e 
Services, or 


vices, or ſuffering thoſe due to them to er Bar- 
be loſt, and of making their condition 4s. 
worſe any other way. 


Julianus, bro ſexto decimo digeſtorum ſcrip 


PR. 


Without am ſpecial Contract, to a Third part of all ſuch 
Lands and Tenements which, her Husband was ſeiſed of 
in Fee, for her Life. Cowel's Inſtit. lib. 1. tit. 10. 
$. ult. Coke 1 Inſt, fol. 3 0. b. And as zo the Perſonal 
Eſtate of the Husband, if he dies Inteſtate, leaving Chil- 
dren behind him, his Widow is entitled to one Third Part 
of his, Fei ſanal Eſtate; and if there be no Children, to 
one Half. Stat. 22 & 23. Car, II. cap. 10. The Vi- 
dows 7 Freemen of the oy of London have this farther 
Privilege, that their Husbands, even by Will, cannot de- 


bo V. 

If during the Marriage there happens . Excep- 
any extraordinary caſe, which may re- tion for ths 
quire the Alienation of the Wife's Dow- allenatiig 
05 ſuch as that of Redeeming out of J % Pov. 

ptivity, or out of Priſon, the Huſ- 
band, the Wife, or their Children, or 


zeſt Padts, 


rive them of their Right to à third Part of his Eſtate, 


without their own conſent. And if their Husbands die 


Inteſtate, they have not only a, Right to their own Third 
Part by the Cuſtom, but likewiſe another Third Part is 
ro be divided between the Widow and the Children, and 
the remaining Third Part goes wholly to the Children. 
Privilegia Londini, pag. 279.] GR 


XII. 


12. e In Contracts of Marriage, as in all 
of all law- | arties con 
A others, the Parties contracting may make 


all manner of Agreements, whether re- 
lating to the Dowry, or otherwiſe; 
provided that the Agreement have no- 
thing in it that is unlawful, diſhoneſt, 
or that is forbidden by any Law or 
Cuſtom 4. RL 2 
1 Si qua pacta interceſſerint, pro reſtitutione do- 
tis, vel pro tempore vel pro uſuris, vel pro alia 
2 


other neceſſary Cauſes; in which caſe 
the Alienation may be permitted by a 
Decree of Court, the Judge enquiring 
into the merits of the Cauſe, and into 
the circumſtances t. TOA 

* Manente matrimonio non perdituræ uxori ob 
has cauſas dos reddi poteſt : ut ſeſe ſuoſque alat 
ut in exilium, ut in inſulam relegato parenti præſtet 
alimonia, aut ut egentem virum, fratrem, ſororem- 
ve, ſuſtineat. J. 73. F. 1. F. de jur. dot. v. I. 20. ff. 


ſol. matr. Sed etſi ideo maritus ex dote expendit, 


ut à latronibus redimerit neceſſarias mulieri per ſo- 
nas: velut mulier vinculis vindicet de neceſſariis 
ſuis aliquem, reputatur ei quod expenſum eſt, ſive 
pars dotis ſit, pro ea parte: ſive tota dos ſit, actio 
dotis evaneſcit. J. 2 1. ff. ſalut. matr. of 

We do not expreſs in this Article all the caſes wherein 


theſe Laws permit the imploying a part of the Marriage 


Portion, and even the whole Portion, For our Uſage in 

this particular is more reſerved: and ſome Cuſtoms have 

reſtrained the permiſſion of Alienating the Dawry, te 15 
„0 


_ » Of Dowrits. 


neceſſity of providing Suſtenance for the Family, or to 


delruer the Husband out of Priſon. So that we thought 


it proper to add to this Rule, the Temperament of this 
Judicial Permiſſion, after Full Cognizance of the matter; 
as is the Uſage with us. 


XVI. 


16.TheSet- , All Settlements of Dowries imply the 
tlement of Condition, that the Marriage ſhall be 
re 92 accompliſhed, And the Covenants re- 
pars Bi lating to the Dowry, as all the other 
chat th Covenants in a Contract of Marriage, 
 Mariage are annulled, if the Marriage is not ſo- 
ſpall - 1; lemnized, or if for ſome cauſe it be de- 
mp": Clared null and void u. 


Omnis dotis promiſſio futuri matrimonii taci- 
tam conditionem accipit. I. 68. F. de jur. dot. l. 10. 
§. 4. ed. Dotis appellatio non refertur ad ea matri- 
monia, quæ conſiſtere non poſſunt. Neque enim 


dos ſine matrimonio eſſe poteſt. Ubicunque igitur 


matrimonii nomen non eſt, nec dos eſt. J. 3. F. de 
jur. dat. | 7 


EET TT 


Of the Perſons who give the Dowr 7 
and of their Engagements. 


The CONTENTS. 


1. The Father endows his Daughter. 
/2. The Maid, or Widow, that is from un- 
V5 der her Father's Furiſcliction, ſet- 
liles her own Dowry. 
3. The Settlement of the Dowry of a 
Maid that is a Minor. 
4. If the Father endows his Daughter, it 
is preſumed to be out of his own 
Eſtate, and not out of what the 


Daughter may have of her own 


beſides. | | 
5. The Dowry given by the Father is call- 
ed Dos Profectitia. 


6. Reverſion of the Dowry which pro- 


| ceeds from the Father. 

7. The foundation and uſe of this Right. 

8. The Dowry which comes from.the Fa- 
ther is ſubjett to the Profits due to 
the Huſband. Pa 

g. If the Father is mad, or a Prodigal. 

10. The Dowry coming from the Grand- 
father, and other Aſcendants on 
the Father's fide. 

11. Reverſion to Strangers.  _ 

iz. HY hat the Father owes to the Daugh- 
ter; is not conſidered as a Dowry 
coming from him. 1 

13. Dowry ſettled by the Mother. 


14. Warranty of the Dowry. 


cauſe of the duty incumbent on him to 


Tit. 9. Sect. 2. 173 


* E Daughter who marries; ought 1. The Fa- 

1 to be endowed by her Father, if ther endows 

he be alive. For the duty of the Fa- 24% 

ther to take care of his Children, and to 
rovide for them, implies that of giv- 

ing the Daughter a arriage Portion“. 


* Neque enim leges incognitz ſunt, quibus cau- 
tum eſt omnino paternum eſſe officium, dotem 
pro ſua dare progenie. J. 7. C. de dot. prom. Capite 
trigeſimo quinto legis Juliz, qui liberos, quos ha- 
bent in poteſtate, injuria prohibuerint ducere uxo- 
res, vel nubere, vel qui dotem dare non volunt, ex 


conſtitutione divorum Severi & Antonini, per pro- 


conſules præſideſque Provinciarum, coguntur in 
matrimonium collocare, & dotare. J. 19. . de ritu 
nup. v. Nov. 115. c. 3. f. 11. 55 

What is ſaid in this laſt Text concerning the Marri- 
age of Daughters againſt the will of their Fathers, 
makes it neceſſary to obſerve the diſpoſition of the Edict 
of 1556, and of the other Ordinances, which forbid the 
Marriages of Children without the conſent of their Pa- 
rents; of Sons, till they attain the age of thirty years, 
and of Daughters till the age of twenty five. See 
Exod, xxii. 17. xxxiv. 15. Daut. vii. 3. 


II. 
When a Maid, or Widow, that is no 2. og 
longer under the Juriſdiction of her Fa- J#*0 
| . | | IWidow that 
ther, marries, ſhe ſettles her own Dow- ;, from un- 


ry, and ſtipulates the Conditions of it b. 4% her Fa- 


wet | ther Fu- 
Tur. tit. F. de jur. det. riſdiction, 

| | 8 98 | ſettles her 

| III. To own Dow- 


When a Voung Woman under Age 3. Ee Ser- 
marries after the death of her F ather, #0 of 
ſceing ſhe is Miſtreſs of her own Eſtate, of s Mail 
altho* under the care of a Tutor, or ha- is a 
Guardian, yer it is ſhe her {elf that fet- Minor. 
tles her Dowry, with the confent and 
approbation of her Tutor, or Guar- 
diane. ae e eee e eee ü 

© Mulier in minori ætate conſtituta, dotem ma- 
rito, conſentiente generali vel ſpeciali curatore, da- 
re poteſt. l. 28. C. de jur. dot. 

If a Father, whoſe Daughter has an 4. if he 
Eſtate of her own, which ſhe inherited Fatber en- 
of her Mother, or ſome other Perſon, . "on | 
and of which the Father has the Ma- i l, me. 
nagement, as being his Daughter's Tu- {ned t be 
tor, or Guardian, ſettles on her a Mar- out of his 
riage Portion, without ſpecifying whe- 9 22 


ther it is out of the Daughters proper of what the 
Eſtate, or his own ; he is reputed to payghrer 


Bre it, not as Tutor, or Guardian, to his may have 

aughter, but as her Father, and be- f #7 99» 
| beſides. 

endow his Daughter, and that out of his 

own Eſtate. And it would be the ſame 


thing, altho' this Daughter were alrea- 
dy emancipated d. 
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1944 The CIVIE/L 


4 Cùm pater curator ſuz filiæ, juris ſui effecte, 

1 dotem pro ea conſtituiſſet, b s cum quaſi patrem 
| id, quam quaſi curatorem videri, J. 5. $42: 

4 & ite dot. Si pater dotem pro filia ſimpliciter 
l ſancimus ſiquidem nihil addendum ex- 
iitimaverit, ſed ſimpliciter dotem dederit, vel pro- 
miſerit, ex ſua liberalitate hoc feciſſe intellip , de- 
bito in ſua figura remanente. 0, alt. C. de doris pro- 


mil 
V. 


5. ul The Dowry which the Father gives 
Dow!y ng his Daughter out of his own Eſtate, 1s, 
en 7. with relpc& to him, diſtinguiſhed in the 
called Dos Roman | 
Profecti- fefitia, becauſe it is from the Father 
tia, that it proceeds. 


* ProfeCtitia dos eſt, quz i patre vel parente pro- 
feta eſt, de bonis vel facto cus. 7. 5. ff. de jur. dor. 
Si pater pro filia emancipata dotem dederit, profec- 
titiam nihilominus dotem eſſe nemini dubium eſt. 


& 


d. l. 5.$.11. F. de jur. dot. 


6. Reveſ- The Dowry which proceeds from the 
on of the Father returns to him, if he ſurvives his 
- Lib pre- Daughter, and ſhe dies without Chil- 
 ceeds from dren *. p | | | | 
f Jure ſuccurſum eſt patri, ut filia amiſſa, ſola- 
tit loco cederet, ſi redderetur ei dos ab ipſo pro- 
feta: ne & filiæ amiſſæ, & pecuniz damnum ſen- 


tiret. I. 6. . de jur. dot. Dos à 2 ſi 
in matrimonio deceſſerit mulier filia ilias, ad 


patrem redire debet. J. 4. C. ſoluto matr. l. 2. C. de 
| — que lib. Si conditio ſtipulationis impleatur, & 
poſtea filia fine liberis deceſſerit, non erit impedien- 
dus pater, quominus ex ſtipulatu agat. J. 40. F. /ol. 
„ er "who i endowed by ber Father , dies 
without Children, and makes a Teſtament, will the Right 
of Reverſion hinder the effect of the Daughter's Diſ- 
Poſition, ſo as that the Father may take back the whole 
Portion? V. I. 9. ff. ſol. matr. It would ſteer by this 
Law, that the Daughter might diſpoſe of it by Will. 
Which muſt be underſtood, of that proportion of it which 
ſhe may groe away without encroaching on the Legitime, 
or Legal Portion due #0 the Father. | 


= VA. He. | 
. Te This Right of Reverſion of the Dow- 
NN of Is reſerved to the Father, altho' the 
rea of wan had been ſet at Liberty from 
under the Father's Juriſdiction by Eman- 
cipation. For this Right is not annex- 
to that kind of Paternal Authority, 
which is loft by Emancipation, but to 
the Natural Right which is inſeparable 
from the Name of Fathers: and thar it 
may be as a Comfort to him under the 
Lols he ſuſtains by his Daughter's death b. 
Non jus poteſtatis, ſed parentis nomen dotem 
profeRitiam tacit, 1. 5. F. 11. f; de jur. dot. Eti- 
amſi in poteſtate non fuerit patris, dos ab eo pro- 

feta reverti ad eum debet. J. 10. F. ſol. matr. 
e Filia amiflh, folatii loco. 1.6. F. de jur. du. 


ie inſert this Article to ſhew, by. the Reaſon of the 
378 whenre it i taken, that the Mother, and the 


Aſcendants on the Mother's ſide, ought not to be diftin- 
griſhed from the Father, as to this Right of Reverſion, 


. 


aw by the Name of Dos Pro- 


See the eleventh Article of this Section, and the Re- 
mark on it. As to Emancipation, which is men- 
tioned in this Article, ſee the fifth and ſixth Arti- 
cles of the ſecond Section of Perſons. 
„ 
This Right of Reverſion does not 8. 7% 
hinder the Huſband from retaining out Dev | 
of the Dowry which came from the Fa- 2% = 
ther, that which belongs to him as his Faster i, 
Profit, according as it has been agreed ſubject to 


oni: or as the matter is regulated by % Fraß, 
the Cuſtoms of the Places. ans i P 


3 Si pater dotem dederit & pactus fit, ut mortul 
in matrimonio filia, dos apud virum remaneret, pu- 
to pactum ſervandum: etiamſi liberi non inter ve- 
niant. J. 12. F. de pad. doral. 9 


IX. 


If the Father were put under the care 9. I ne 
of a Guardian, as being out of his Senſes, Father is 
or as being a Prodigal, or for other 24% % 
Cauſes; or if he were abſent, or in any 
other condition which ſhould oblige 
the Magiſtrate to take care of the Mar- 
riage and Endowment of his. Daughter ; 
the Marriage Portion which ſhe receives 
out of her Father's Eſtate, will be con- 
ſidered as a Dowry proceeding from the 
Father, and ſettled by him on his Daugh- 
= 

! Si curator furioſi, vel prodigi, vel cujuſvis al- 
terius, dotem dederit, ſimiliter dicemus dotem pro- 
fectitiam eſſe. I. 5. 5. 3. . de jur. dur. Sed etſi pro- 
ponas prætorem vel præſidem decreviſſe, quantum 
ex bonis patris vel ab koſtibus capti, aut a latroni- 
bus oppreſſi, filiæ in dotem detur: hæc quoque 
profectitia videtur. d. I. 5, $. 4. 


| X. | 
All that has been faid of the Father, 10. Ile 


with reſpect to the Dowry coming from Dowry 


him, and reverting to him, is likewiſe _ 
to be underſtood of the Orandfather, ef. 
and other Aſcendants on the Father's hr, 4d 
ſide m. other Aſcen- 
dants on the 
® Profectitia dos eſt quz à patre, vel parente Father's 
Profecta eſt. J. 5. F. de jur. dot. Set the Remark on ſide. 
the following Article. e 
All perſons, Parents, or Strangers, ; ; Revo 
may Mg a Martiage Portion“. Bur * to 
they have not the Right of Reverſion, anger. 
unleſs — have ſtipulated it. For it is 
a free and irrevocable Gift which they 
have been pleaſed to make®. 8 
2 Promittendo dotem omnes 


obligantur, cujuſ- 


2 ſexũs conditioniſque ſint. J. 41. . de jure 


Si dotem marito libertæ veſtræ dediſtis, nec 
eam reddi ſoluto matrimonio vobis incontinenti 
pacto, vel ſtipulatione proſpexiſtis: hanc culpã uxo- 
ris diſſokito matrimonio penes maritum remanſiſſe 
conſtitit, licèt eam ingratam circa vos fuifſe oſten- 
deritis. J. 24. C. de jur. dot. Accedit ei & alia 

| 1 ſpecies 


traneus dotem dabat nulla ſti 


im ex- 


tione, vel pacto 


pro reſtitutione ejus in ſuam perſonam facto 


Fpecies ab rei uxoriz actione, fi quando 


een expreſſim extraneus fbi dotem reddi paths fuc- 


lt; vel 


- wo OI 
WS 


Why ants by 
the 1 ſide,” have the Right of Reverſion, mhich 


ftipulatus, cm donaſſe magis mulieri, _ 


bi aliquod jus ſervaſſe extraneus non 


videatur. Extraneum autem intelligimus. omnem 
citra parentem per virilem ſexum aſcendentem. 7, 
un. H. 13. C. de rei uv. act. . 4 
"Wh nor the Mother,” and the Aſcendants by 


2 ſeem t0 be- excluded from by this. thirteenth Section, 
hich. ranks them in the number of Strangers ? Have 
nor they the fame Reaſous as the Father, Ne filiz amiſ- 
fe, & pecuniæ damnum ſentiret. J. 6. F. de jure 


tot.” ou Gef doprive the Aſtendants of the Suc- 


ions of their Children. im Eſtates. of Inheritance, which 
4 ſuffer to aſcend, & Jar 2 ſhould paſs 


one Line to another. But preſerve to the Moe 


7 · 
ther, and the other Aſcendants on her fide, the Right of 


Reverſion in the ſame manner as to the Father, See 
the ſeventh Article of this Section. | 


X71. - >: 


. het Ik the Father endows his Daughter 
the Faber only out of what he has of hers, or was 


owes to the 
Daughter, 


obliged to give her, as if aStranger had 


i; not conſe- given a Sum of Money to the Father, 


died as a On condition that he 


Dowry 
coming 


from him. 


13. Dowry 


ita demùm ſi ut parens dederit. 


ould lay it out 
as a Portion for his Daughter, this 
Dowry will not be conſidered as coming 


from the Father? z but it will be rec- 


koned a Portion proceeding from ano- 
ther perſon, and the Daughter's own Pa- 
trimony. And it would be the fame 


thing, if the Father was indebted to the 


Daughter on any other account a. 
r $i quis certam quantitatem patri donaverit, 


ita ut hanc pro filia daret, non eſſe dotem profecti- 


tiam Julianus, libro ſeptimo decimo digeſtorum 
ſcri Obſtrictus eſt enim ut det. J. 5. F. 9. F. 

1 Parentis nomen dotem profectitiam facit, {ed 
m {fi cum 


deberet fili, voluntate ejus dedit, adventitia dos eſt. 


& Ig. 11. | 
e e . 
Altho' it be a duty properly incum- 


ſztled by bent on the Father to endow his Daugh- 


the Mother 


Te 


ther has Goods which are no 


ter, and that he cannot endow her out 


of the Mother's Eſtate*; yet if the Mo- 
| part of 
her own Dowry, ſhe may endow her 
Daughter out of them. And if the Fa- 
ther 1s not able to Hoe a Portion to his 
Daughter, the Mother may in that caſe 


endow her out of her own Dowry, ob- 


ſerving the 'Tem ts which the 


Cuſtoms preſcribe in the like caſes. 
Neque mater pro filia dotem dare cogitur, nit 


ex magna & probabili cauſa, vel lege ſpecialiter ex- 
preſſa: neque pater de bonis uxoris ſuæ invitæ ullam 
dandi habet facultatem. J. 14. C. de jur. dot. Cum 
uxor virum ſuum, quam pecuniam ſibi deberet, in 
dotem filiæ communis dare juſſerit: & id feciſſe 
dicatur: puto, ani madvertendum eſſe, utrum ear 

dotem ſuo, an uxoris nomine dedit. Si ſuo, nihilo- 
minus uxori eum debere iam: ſi uxoris no- 
mine dederit, ipſum ab uxore liberatum eſſe. J. 2. 


F de jure dot. R 


5. If the Huſband receives 


| ſe 
| belong te the preſent ſubject, yet th 
. e f 7 MY 
they do not allow a married Woman to alienate her Dow- 
2 ror to bind her ſelf by: an Obligation, yet they ſuffer 
DN in the 
Endowment of ter, if the Fat h 
whwrewithal to endow hey, . * ak * 


. 1 
is XIV F £ 
* . * - * 


The perſons who give a Dowry, or 14: Wars 
Marriage Portion, whether it be 2 ranty of the 
of another Na- Deng. 


ney, Land, or Thi 
ture, can no more diſpoſe of what they 
have once given away, or promiſed; 
and they are obliged to warrant the 
Lands that are fm, the Debts that are 
transferred, and the other Things, ac- 


cording to the Agreement made, or ac- 


cording to the Rules of Warranty which 


thole perſons are bound to who (ell or 


Rem quam pater in dotem genero pro filia de- 
dit, nec recepit, alienare non poteſt. J. 22. C. de 


Jur. dar. I. 17. eod. Evictà re quæ fuerat in dotem 
data, ſi pollicitatio, vel Nomi 

gener contra ſocerum, vel mulierem, ſeu hæredes 
. corum, condictione, vel ex ſtipulatione agere poteſt. 


o fuerit interpoſita, 


J. 1. C. de jur. dot. J. un. F. 1. C. de rei ux. ad. 


9. 29. inf. de act. 


n 
"Y Ld * 
; . 
* 4 . 2 dd. 1 1 1 1 3 
— — — 
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Of the Engagements of the Husband 


Vith reſpect to the Dowry, and 
of the Reſtitution of the Dowry. 


The CONTENTS. 


1. The Huſband's Engagement to bear the 
charges of the Marriage. 
2. Of the care which the Huſband ough 
za take of the Effects pertaining to 
be Dowry. | 
3. Diligence againſt the Debtors. | 
4. F the Huſband innovates the Qbliga« 
| tion, it is at his own pot : 
es Intereſt from 
à Debtor of the Dou y. 
6. How Preſcription may be imputed to 
the Huſband. | 
41 The caſe of Reſtitution of the Dowry. 
Accuſſions of the Dowry. 
9. To whom the Dowry ought to be re- 


1 
10. The Huſband's Gains diminiſh the 


EKReſtitution of the Dowry. 
11. Repairs and other Expences leſſen the 
Dowry. 


12. Three ſorts of Expences. 


13. Neceſſary Expences. 


14. The Huſband bears the Charge of the 
Annual, and ordinary Expences. 


3 | 15. The 
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£15091 ont ad i ee eee ne 
1. Then HE Huſband: having the. Dowry 
band's FE. L in his Power, with a Right to 
gaben, enjqy it, that be maycbear the charges 
zo bear the So nh BC Pk 
charoes of Ot; the Marriage, in maintaining him- 

ges of © ee es Ser 

the Nami. Telfy, his Wife, and Family; the firſt: of 
age. Engagements, with relation to the 


FS 7; 


C 


Dowry,. 18 to bear: theſe charges. 


#quitas ſuggerit. Cum enim ipſe onera matrimo- 
nii ſubeat, æquum eſt eum xtiam fructus percipere. 
J. 7. ff. de jur. dot. l. 20. C. cod. 4 
rat 2218 Dre Or ns eb DILL ty 15 „ 
en Hog non H: 114991 590 15 
trieb ai 1 t xa 3% Hotyd 

2. of a Secing the Hul 

= which ry, and has it in his Poſſeſſion, as much 

te Hu" for bis own Intereſt; as his Wife's; he 


4 g uns n 
ks + ought to take the fame care of it, as he 


the Efech does of his own Affairs, and his own 


pertaming proper Goods. Thus he ought to ſue 

o the Pow the Debtors, repair and cultivate the 

s Lands and Tenements, and in general 
have a watchful eye over eyery, thi 


— * * * ing 
that relates to the preſervation of \the 


Effects pertaininꝑ to the Dowry. And 
if thro? his Fault, or Negligence, there 
happen Loſſes and Diminutions, or that 
he commits Waſte on the Eſtate, he 
Thall be bound to make them good b. As 

| likewiſe to make good the Accidents, 
which may be occaſioned thro' Faults 

for Which he is accountable ee. 


' Ubi utriuſque utilitas vertitur, ut in empto, ut 
in locato, ut in dote, ut in pignore, ut in ſocietate, 
& dolus & culpa præſtatur. 155. F. 2. F. commod. 
- 6,23. F. de reg. jur. In rebus dotalibus, virum præ- 
ſtare oportet. tam dolum quam culpam, - quia cauſa 
| ſua dotem accipit. Sed etiam diligentiam præſta- 
bit, quam in fuis rebus exhibet. I. 17, F. de jur. dot. 
I. ult. C. de path; conv.” Si extraneus fit qui dotem 
promiſit, iſque defectus ſit facultatibus, imputabi- 
tur marito cur eum non convenerit. I. 3 3. F. de 
jur. dot. See. the following Article. Si K. An 
viro uxor in dotem dederit, iſque inde arbores de- 
ciderit, ſi hæ fructus intelliguntur, pro portione 
anni debent reſtitui. Puto autem: ſi arbores ceduæ 
fuerunt, vel gremiales, dici oportet in fructus ce- 
dere. Si minus, quaſi deteriorem fundum fecerit 
maritus tenebitur. J. 7. F. 12. F. ſalut. matrim. 
© In his rebus quas præter numeratam pecuniam 


doti vir habet, dolum malum, & culpam eum præ- 


ſtare oportere. Servius ait, ea ſententia Publii Mu- 
tii eſt. Nam is in Licinnia Gracchi uxore ſtatuit, 
quod res dotales in ea ſeditione qua Gracchus occi- 
{us erat periſſent, ait, quia Gracchi culpa ea ſeditio 
Hcta eſſet. Licinniæ præſtari oportere. J. 66. F. 
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all. So that it is nece 


"FLY | Bid o K I. 
n bd it 115 wu 0 
073284 by oA trol ei an 
""Altho' che Huſband be obliged to ſue g3. pitigers 
the Debtors ho have in their hands any aganf be 

art of his Wife's Portion, and that if Ber. 
de neglecte to enter his Action, when it 
is free for him to do it, he is bound to 
make good all that ſhall happen to be 
loſt thro' his Negligence; yet neverthe- 
leſs if the Debtor of the Dowry is the 
Father, or a Donor; e ought not to 
require of the Huſband, that he ſhould 
uſe the ſame diligence againſt them 
which he ought to uſe againſt a Stran- 
ger. But it is reaſonable in this caſe to 
give ſome grains of allowance, according 
as the circumſtances may require d. 

4 $j non petierit maritus, tenebitur hujus culpæ 
nomine, ſi dos exigi potuerit. J. 20. F. 2. f. de 
pact. dot. Si extraneus fit, qui dotem promiſit, iſ- 
que defectus fit facultatibus, imputabitur marito, 
cur eum non convenerit, maximè ſi ex neceſſitate, 
non ex voluntate dotem Le Nam ſi do- 
navit, utcumque parcendum -marito qui eum non 
præcipitavit ad folutionem qui donaverat, quemque 
in id quod facere poſſet, ſi conveniſſet, condemna- 


verat. Hoc enim Divus Pius reſcripſit, eos qui ex 


liberalitate conveniuntur, in id quod facere poſſunt 
condemnandos. Sed ſi vel pater, vel ipſa promiſe- 
runt: Julianus quidem libro ſexto decimo Digeſto- 
rum ſcribit, etiamſi pater promiſit, periculum re- 


ſpicere ad maritum: quod ferendum non eſt. De- 


bebit igitur mulieris eſſe periculum. Nec enim 


June judex propriis auribus audiet mulierem 


icentem, cur patrem qui de ſuo dotem promiſit, 
non urſerit ad exſolutionem. Multò minus, cur ip- 
fam non convenerit. Rectè itaque Sabinus diſpo- 
ſuit, ut diceret quod pater, vel ipſa mulier promi- 
fit, viri periculo non eſſe: quod debitor, id viri 
eſſe: quod alius, ſcilicet donaturus, ejus periculo, 
ait, cui adquiritur. Adquiri autem mulieri accipie- 
mus ad quam rei commodum reſpicit. I. 33. F. de 
f We have thought proper to qualify this Rule in the 
manner that it is ſet down in this Article. For our ſage 
is not in this particular ſo indulgent to the H 4, as 
this thirty third Law, ff. de jure dot. ſeems to be. And 
if on one hand. it would be. too hard to oblige the Huſ- 
band to uſe againſt a Father m Law, or againſt a Donor, 
"the moſt rigid ſeverity for recovering the Debt; ſo on 
the other hand it would not be juſt that be ſhould be 
abſolutely excuſed from uſing any manner of diligence ar 
ſary to apply ſome Temperament, 
which may regulate his Conduct according to the circum- 
ſtances, See the twentieth Article of the fourth 
Section of Partnerſhip,  ' 31 | 


If a Huſband changes the nature of a4. V me 


Debt pertaining to the Dowry, by inno- Haha 


vating the Obligation; this change wil | 
be at his own peril, and he will remain , 
charged with the Debt, as if he had re- hi own pe- 
cavea ne. —— W 
Dotem a patre vel à quovis alio promiſſam, fi 

vir novandi causà ſtipuletur, ccepit viri eſſe pericu- 

lum, cùm ante mulieris fuiſſet. J. 35. . de jur. dot. 


® See the Title of Novations, in order to know what 


is meant by innovating a Debt; and notice has 


been already taken of it in the Plan of Matters. 
. V. The 


5. If te The Huſband who receives Intereſt | 


recerves 2 


"* 1 9 
f "0. „ 3% % N ; 


& at i 
N 


Huband from a Debtor of the Dowry, Kaen 


4 Debtor 


from on that account to call in the Princip 
= f Sum which he might have demanded, 


the Dowry- will be anſwerable for the Debr, if the 


6. How 


 Preſeriptio® part of the Dowry be 


ſaid Debtor becomes inſolvent. 


Cuùm dotem mulieris nomine extraneus promi- 
ſit, mulieris periculum eſt: ſed ſi maritus, nomen 
ſecutus, uſuras exegerit, periculum ejus futurum, 
reſpondetur. J. 7 1. F. de ſur. du. 


4. 


VI. 


If the Lands or Tenements which are 


poſſeſſed by a 


may be i third perſon, and the Huſband ſuffers 


puted to the 
Hucband, 


the whole time limited for Preſerip- 
tion to run out, he ſhall be anſwer- 


able for ir. Unleſs it be that at the 
time of the Marriage the Preſcription 
was very near being accompliſhed, and 


that there remained ſo little time to run, 
that the Huſband. could not be blamed 
for not interrupting a Preſcription which 


was acquired without his knowledges. * miniſtrators, or to her Father, if it was 


8 Si fundum, 1 Titius poſſidebat bona fide, 
longi temporis poſſeſſione poterat ſibi quærere, mu- 


lier ut ſuum marito dedit in dotem, eumque pete- 


re neglexerit vir, cùm id facere poſſet, rem periculi 


ſui fecit. I. 16. F. de fundo dot. Plane fi pauciſſimi 
dies ad perficiendam longi temporis poſſeſſionem 
ſuperfuerunt, nihil erit quod imputabitur marito. 


4. l. 


of Reſtitu- 
tion of the 
Dowry, 


AH, 


7. Thecaſe The laſt . of the Huſband 


is to reſtore the Dowry, whenever the 
cale happens that it ought to be reſto- 
red. As if the Wife dies without Chil- 
dren before the Huſband ; if the Marri- 
age is declared null and void; it they 
are divorced, or ſeparated from Bed and 
Board; or if the Wife obtains a Sepa- 
ration of Goods only becauſe of the Huſ- 
band's Poverty : if the Dowry was given 
to the Huſband at the time of Eſpouſals, 
and the Marriage was not accompliſh- 
ed. And when the Huſband dies, his 
Engagement to reſtore the Dowry paſ- 
ſes to his Heirs, Executors, or Admini- 
ſtrators h. 


> Cum quærebatur an verbum, ſoluto matrimo- 
nio dotem reddi, non tantùm divortium, ſed & 
mortem contineret, hoc eſt, an de hoc quoque caſu 
contrahentes ſentirent. Et multi putabant, hoc 
ſenſiſſe, & quibuſdam aliis contra videbatur: ſecun- 
dum hoc motus Imperator pronuntiavit, id actum eo 

acto, ut nullo caſu remaneret dos apud maritum. 


J. 240. . de verb. ſign, Soluto matrimonio ſolvi 


mulieri dos debet. J. 2. F. ſol. matr. Si conſtante 
matrimonio, propter inopiam mariti, mulier agere 
volet, unde exactionem dotis initium accipere pona- 
mus? Et conſtat exinde dotis exactionem com- 
petere, ex quo evidentiſſimè apparuerit mariti fa- 


cultates ad dotis exactionem non ſufficere. I. 24. 


VOI. I 


/ 
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F,. ol. matr. l. xp. C. de jur. dt. See the fifth Se- 


tion of the Seperation of Goods. . Klit. 


Renan at d Downr Bn 8; Aur 
tends not only to what has been deliver-/o»- H fe 


ed to the Huſband as the Dowry, but? 98 


likewiſe to all the Acceſſions which 
may have augmented the Capital of the 
Dowry, and which ought not to belong 
to the Hluſband. Thus the Augmenta- 
tions of the nature of thoſe which have 


been mentioned in the eighth and ninth 


Articles of the firſt Section are to be 
reſtored with the DowWry i. 

i Quia ipſe fundus eſt in : dote, | quodcumque 5 
propter eum conſecutus fuerit a muliere maritus, 
quandoque reſtituet mulieri de dote agenti. I. 52. 
F. de jur. dot. F e 485 

When the caſe of reſtoring the Dow - 9. To whon: 
ry happens, it ought to be reſtored ei- 3 
ther to the Wife, if ſhe has ſurvived bh #34 
her Huſband, and be of age to receive? 
it; or to her Heirs, Executors, or Ad- 


o 
1 7 
£ 


he that ſettled it, or to the other per- 
ſons to whom the Dowry may apper- 

! Soluto matrimonlo, ſolol mulieri dos debet. 
J. 2. ﬀ. ſol. matr. Hæc, ſi ſui juris mulier eſt. 4. I. 
Dos ab eo (patre) profecta reverti ad eum debet. 
J. 10. ed. J. 6. . de jure dot. l. un. f. 13. C. de ni 
ux. act. l. 2. C. de jure dot. 45 


** 

If it has been agreed in the Contract 10. The 
of Marriage, or if it be regulated by 3 
Cuſtom, that the ſurviving Huſband 77,7. e. 
ſhould retain a part of the Dowry, the ſiauim of 


Reſtitution will be diminiſhed- in ſo he Domi. 


much n. | 7 
m See the eleventh Article of the firſt Section. 


Ab; 7 


The Reſtitution of the Dowry is alſo 11. Repairs 
leſſened by the Repairs, and other #4 other 
Charges which the Huſband, or his Lin the 
Heirs, Executors, or Adminiſtrators, Pom. 
have been at in preſerving the Effects of 
the Dowry, according to the nature of 
vhoſe Beers, and the Rules 
which follow ®. | | | 


„ See the following Articles. 


XII. 


The Expences which the Huſband, 12. Three 
or his Heirs, Executors, or Adminiſtra-/#7s of Ex- 
tors, may have been at, are of three? 
ſorts. Some are neceſſary, ſuch as thoſe 
which are laid out in repairing a Build- 
ing which is ready to fall, and which 

A a ought 
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ome which are neither neceſſary nor 


uſeful, and which ſerve only for plea- 
ſure; ſuch as Paintings, or other Orna- anni fructum. Si in preſentis, eum fruftibus hoc 
TW 


| ts o. D 


” 


0 Impenſirum quadam ſunt neceſſariz, quzdam | 


utiles, quzedam vers voluptariz, J. 1. F. de imp. in 
res dot. fal. Neceſlariz ha dicuntur, quæ habent 
in ſe neceſſitatem- impendendi. 4. I. 1. f. 1. Si ædi- 


do factum fit. J. Hl Lal. & 1. 6. cod. Voluptariæ 
unt, quas maritus ad yoluptatem 


ficium ruens, quod haberi' mulieri utile erat, refece- | 
Tit: 4. J. 1. §. 3. Utiles eee eee quas 
maritus utiliter fecit, remque meliorem uxoris fe- 


cerit, hoc eſt, dotem: yeluti fi novelletum in fun- 


autem impenſæ 


 feeir, & que ſpecies eXornant. 1. 7. %, 


13. Neceſ- 
ſary Expen- band may retain the I 

ments pertaining to the Dowry, or a 
part of them, according to their value: 
and _ oP Poſſeſſion of them till he 
is reimburſed 


ces. 


For the neceſſary Expences, the Huſ- 
ands or Tene- 


and this is the reaſon 


The C 1 v an | LA 


why this fort of Expences is faid to leſ- 


ſen the Dowty?. 
ſened by the neceſſity of cutting off 


from it that Which is due to the Huſ- q 


or it is in effect leſ- 


band, on the account of an Expence, 


without which the Lands or Tenements 
might have [apt to ruine, or been 
iminiſhed, and which the 


damaged, or 
Huſband was obliged” to lay out, that 


* 


he himſelf might not be made accounta- 


ble for the Los that ſhould happen 4. 
? Quod dicitur n ipſa jure do- 


tem minuere, non eò pertinet, ut ſi fortè fundus in 
dote fit, deſinat aliqua ex parte dotalis eſſe. Sed 


14. The 


' Husband 


bears op 
charges 

the Annual, 
and ordi- 
nary Expen- 
ges. ; 


niſi impenſa reddatur, aut pars fundi, aut totus re- 


155 . 2 S. 3. F. de jure dot. l. 1. f. 2. F. de 


1 Id videtur neceſſariis impenſis contineri, quod 


fi a marito omiſſum ſit, judex tanti eum damaabit, 
uanti mulieris interfuerit, eas impenſas fieri. J. 4. 
F. cod. See the ſixteenth Article, and the Remark upon 


it. 
XIV. 


The Expences which are laid out 


daily, and of courſe, either on the pre- 
ſervation of the Lands and Tenements, 
ſuch as the leſſer Repairs of a Houſe, 


or for cultivating the Lands, ſuch as til- 


ling, and ſowing, or gathering in the 
F 1 * are . ol che F. lar, them- 
ſelves, and out of the other Revenues, 
and are a charge on them. For the 
Fruits and Revenues are underſtood only 


to be that which remains of clear Profit, 


after deduction of the Expences that 
have been neceſſarily laid out in order 
to be able to enjoy. So that the Huſ- 
band does not recover theſe kind of Ex- 
pences. But he recovers thoſe which 
paſs the bounds of what is neceſſary for 


ought to be preſerved. Others are uſe- 
ful, altho' not neceflary, ſuch as the 
pune of an Orchard, And there are 


wy ke the Lands and Tenements in 
good calc, and for enjoying them. 


* Nos generaliter definimus multum intereſſe ad 
perpetuam utilitatem agri, vel ad eam quæ non ad 
preſentis' temporis pertineat, an vero ad prieſentis 


tim apta crogatio, neceſſariis impenſis computan- | 
dum. 35 J 40 Gs op ro a, phat 
Impendi autem fructuum percipiendorum causa, 
Pomponius, ait, quod in arando ferendoque agro 
impenſum eſt, quodque in tutelam ædificiorum, 
ee ee * ſi ex 1 fructus 
iqui percipiebantur. Sed hæ im non peten- 
tur, 4 e fructum — 4 ae qui 
ex fructibus priùs impenſis fatisfaciendum eſt. J. 7. 
$. ult. ff. fol. matr. Et ante omnia quæcumque impen- 
ſæ quætendorum fructuum causa factæ erunt, quam- 
quam exdem etiam colendi causa fiant, ideoque 
non ſolum ad percipiendos fructus, ſed etiam ad 


conſervandam ipſam 'rem, ſpeciemque ejus neceſſa- 


riæ ſint: eas vir ex ſuo facit: nec ullam habet eo 


nomine ex dote deductionem. 1, uli. F. de imp. 


an dicitur impenſas, quz in res dotales neceſſa- 
10 factæ ſunt, dotem diminuere, ita interpretan- 
dum eſt, ut ſi quid extra tutelam neceſſariam in res 
dotales impenſum eſt, id in ea cauſa fit, Nam tue- 
ri res dotales vir ſuo ſumptu debet, alioqui tam ci- 
baria dotalibus mancipiis data, & quævis modica 

xdificiorum” dotalium refectio, & agrorum quoque 
cultura, dotem minuent. Omnia enim hæc in ſpe - 
cie neceſſariarum impenſarum ſunt. Sed ipſæ res ita 
præſtari intelliguntur, ut non tam impendas in eas, 
uam deducto co, minus ex his percepiſſe videaris. 
J. 15. F. ed. Modicas impenſas non debet arbiter 
curare. J. 12. eod. Fructus eos eſſe conſtat qui de- 
ducta impensd fupererunt. J. 7. F. fol. matr. 


The Ground-Charges, ſuch as Quit- 
Rents, Land-Taxes, and other Dues© 
which are Charges on the Fruits, are 
taken out of the Fraits!. 


" Neque ſtipendium, neque tributum ob dotalem 
fundum præſtita, exigere vir 2 muliere poteſt. Onus 
enim fructuum hæc impendia ſunt. J. 13. F. de imp. 


. 


J. 27. f. 3. fe de uſufr. 
XVI. 


» 


The Expences which are uſeful, al- 0 N 
tho* not neceſſary, ought to be repaic 4 
to the Huſband, "or his Heirs, Execy-" 7 


tors, or Adminiſtrators. And altho' theſe vered. 


Expences have been laid :out withour 
the Wite's conſent, yet they have their 
Action for recovering them. : 


* Chm neceſſariæ quidem expenſæ dotis minuant 
quantitatem, utiles autem non aliter in rei uxoriæ 
ratione detinebantur, niſi ex voluntate mulieris, non 
abs re eſt, fi quidem mulieris voluntas intercedat, 
mandati actionem à noſtra auctoritate marito con- 
tra uxorem indulgeri, quatenus poſſit I ge? hanc quod 
utiliter impenſum eſt aſſervari. Vel ſi non interce- 
dat mulieris voluntas, utiliter tamen res geſta eft, 
negotiorum geſtorum adversus eam ſufficere actio- 
nem. J. un. F. 5. C. de rei wxor. act. Ego non tan- 
tùm neceſſar ĩas, fed etiam utiles im præſtan- 


das 4 muliere exiſtimo. l. ult. F de fund. dir. 


See the thirteenth Article of this Section. It is to be 
remarked on the ſaid thirteenth Article, and on the pre- 
ſemt, that what has been ſaid in the thirteenth Article 
touching the Right which the Husband has to detain the 
neceſſary Expences, and what is ſaid in the preſum * | 


the Fruits. 


of the Aftion which-the Husband has for recovering the 
 Expences which ure mily uſeful, ought to be underſtood 
according to dur Uſage ; whith in ſuch, thut of what 
nature ſoever the Expences be, whether uſeful or neceſ- 
fary, the Hncband, who in this y was in Poſſeſſion 
F the Eflnve pertaining ro the Dowry, rum be diſpoſ- 
ed, nor his Heirs, Executors, vv Aththhiftyators, againſt 
their will, but by Authority of Fuſtice. And this is lie- 
wife obſerved alth there be 7:0 Noi 
Expences due; and this was alſo the practice under the 
Roman Lw. Dotis actione ſucceſſores mariti ſu- 
per quod ei dotis nomine fuerat datum, convenire 
| debes. * gn enim poſſeſſonem rerum dota- 
lum heredibus rnariti non conſentientibus, fine 
is judicis aullam habes faculta- 
tem. J. 9. on matr. And this is the Rule for all 
Arithoriy of Fuſtire. See the fifteenth Article of 
x prot Section of Covenants. Bur 4s v0 whit 
concerns the Reimburſement of the Husband, and the 


Right he has to detain the Dowry, for the Expences, it 


depends nlways on the prudence of the Fudge to deter- 

mine * the Hrsband, or 1 . or 
Huminiſtrurors, onght to remain in poſſeſſum till they are 
reimburſed: And this they are 10 judge of by the circum-· 
ſtances ; ſnch as the quantity of the Expences, the Value 
2 Lands and Tenements ; the Security which the Huſ- 

| „or tis Heirs, Executors, or Adminiſtrators may 
have fore other way; the Value of the Fruits; and 

whether, the enjoy ſame part 1 

not ſuffice for their „. 3 the Duality of 
Perſons, and of their Eſtates; and other circ 
the lile Nature. . 2775 ; 


17-Howwe Since there may ariſe difficulties about 
of: _ determining what Expences are necel- 
h or uſe-Tary, or not, and What are uſeful, or 
falneſ F not, it is to be left to the Prudence of 
the Expen- the Judge to decide this matter accord- 
n. ing to the circumſtances. And this de- 
pends on divers Views, and on the re- 
gard that is to be had to the Quality of 
the Lands and Tenements, and other 
Things on which the Expences have 
been laid out; as if it is to preſerve, 
or to better a Houſe, or to recover a 
Debt : to the Quality of the Repairs, 
and other Changes; to the Conve- 
nience or Inconvenience that may fol- 
low from thence; to the proportion that 
may be between the Expence and the 
Improvement; and to other conſidera- 
tions of the like nature. Thus, for In- 
ſtance, if for the cultivating of a Coun- 
try Farm, it is neceſſary to build a Barn 
to it, or ſome other Edifice, this may 
be reckoned. a neceſſary Expence: and 
if there is in a Houſe a place fit for 
making a Shop in, this may be reckon- 

ed an uſcful Expence u. 


* Quz impendia ſecundùm eam diſtinctionem, 


ex dote deduci debeant, non tam facile in univer- 


ſum definiri, quàm per ſingula ex 2 & magni» 
tudine impen KA rar poſſunt. 4. 15. ay; 
F. de imp. in yes dot. Si novam villam neceſſariò 
extruxit, vel veterem totam, fine culpa ſua collap» 
ſam, reſtituerit, erit ejus impenſte petitio. J. 7. 
8. ult. F. ſol. matr. Si in domo piſtrinum, aut ta- 
adjecerit. J. 6. F. de imp. in res dot. f. 


. Vox. I. 


Dowx IEEE 


o 
- 


bo If it ſo fall out that the R pe- 18. If the 
riſh thro' ſome accident, the Huſband, Repairs pe- 


or his Heirs, Executors, or Adminiſtra- 1 * 
tors will nevertheleſs recover the charges 
they were at in making them. Be- 
cauſe the Work entitled them to the 
Recovery of the Expences which they 
laid out on it; and the Property of the 
Repairs DO: J to the Wife, it is ſhe 
that bears the Loſs of them *. 


* Si fulſerit inſulam ruentem, eaque exuſta fit; 
impenſas conſequitur. 0. 4. F. de imp. 

age XIX. _ 

The Expences which are laid out 19. Expen- 
merely for pleaſure, without either ne- © for plea- 
ceſſity, or uſefulneſs, are not recovered, ““ 
even altho' the Wife had engaged the 
Huſband to lay them out. For he ought 
to blame himſelf for an Expence which 
he had a mind to throw away 7. 

V In volupt Japtariis autem, Ariſto ſcribit, nec ſi vo- 
luntate mulieris factæ ſunt, exactionem parere. J. 1 I. 
ﬀ de imp. l. un. H. 5. C. de rei uxor. act. Bis 


+ + „33 
If the Repairs for pleaſure are 20. Repairs 


ſuch, that they can be taken n | 
. 


without being deſtroyed, the Huſband 
or his Heirs, Executors, or Adminiſtra- 
tors may take them away, in caſe of a 
refuſal to reimburſe them of the Char- 
ges which they have been at in making 
them. But if they, are of ſuch a nature, 
that they can be of no uſe when taken 
away, ſuch as Painting in Freſco, it is 
not permitted to deface them. For this 
would be doing harm without reaping 
any profit x. enn 10. n 9% 
pro voluptariis impenſis, niſi parata fit mulier 
pati maritum tollentem, exactionem patitur. Nam 
ſi vult habere mulier, reddere ea quæ impenſa ſunt 
debet marito, aut ſi non vult pati debet tollentem, 
ſi modo recipiant ſeparationem. Cæterùm fi. non 
recipiant, relinquendæ ſunt, Ita enim permitten- 
dum eſt marito auferre ornatum quem poſuit, fi fu- 
turum eſt ejus, quod abſtulit. I 9. F. de imp. Quod 
ſi voluptariæ ſint, licet ex voluntate ejus ( uxoris) 
expenſæ, deduCtio operis quod fecit, ſine læſione 
tamen prioris ſpeciei, marito relinquatur. J. un. 
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be of the Paraphernal Goods, 


| H E Parapheroal Goods are all thoſe Which are 


e Wife does not give to % Tf. 


which t = 


her Huſband as part of her Dowry *z 3%. 
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give as part of her Dowry. 
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ſhe reſerves to her. ſelf, or that the p 


ſpecifies what ſhe, is , only to 
For what- 


Fruyer the has over and above, is Para- 


n 1 1 "7: . 
* phernal. on 


1 
. 


Quæ Græci ee dicunt, I. 9. 5. 3. fi de 


Thus, when the Wife gives to her 
Huſband in Marriage only all the 
Eſtate which ſhe has at preſent, or 
ſome particular Goods, the Remainder 
which ſhe either has at preſent, or may 
afterwards have by Inheritance, or 


otherwiſe, will be Paraphernal. But if 


ſhe gives in Marriage all her Eſtate 


preſent, and to come; in that Caſe 


= ſhe 4 can never have any Parap hernal 


Diſtinction 


The difference between the Dowry, 


between the and the Paraphernal Goods, conſiſts in 


Parapher- 
nal Goods , 


and thoſe 


this, that whereas the Revenues of the 
Dowry belong to the Huſband, the Re- 


which are venues of the Paraphernal Goods are the 
part of the Wiſe's own: and ſhe may diſpoſe of the 


* 


ſaid Revenues, and of the Principal it 
ſelf, without the Authority of her Huſ- 


2/14; n This Nature of the Paraphernal Goods, 
the nature Which are no part of the Dowry, toge- 
of Para- ther with the Liberty given to the Wife 


phernal 
Goods, 


to diſpoſe of the Revenues of the aid 
Eſtate, without conſulting her Huſband, 
or aſking his conſent, ' ſeems to have 
ſomething in it contrary to the Princi- 
ples of their Union. For as the Huſband 


is the Head of the Wife, and has the 
| change of the Family, it. would ſeem juſt 
that 


e ſhould: be Maſter of all the Re- 
venues of his Wife's Eſtate; which, as 
well as thoſe of the Huſband, ought to 
be imployed for the common uſe ot Man 
and Wife and of their Family: And this 
Liberty which the Wife has of enjoying 
à ſeparate Eſtate independently of her 


Hu N and, 18 likewiſe an OCCcauon ſome- 


times of troubling the Peace and Tran- 
quillity which the Marriage Union re- 

uires. And we ſee likewiſe, that in the 
lame Law of the Romans, which takes 
away from the Huſband all right over 
the Paraphernal Eſtate, it is owned to 
be juſt, that the Wife 7 her ſelf 
under the Conduct of her Huſband, 
ſnould likewiſe intruſt him with the Ma- 
nagement of her Eſtate b. However, 
both the Roman Law and our Cuſtoms 
have received the Uſage of Paraphernal 
Goods; ſome of them having only re- 
gulated that if in the Contract of Mar- 
riage, the Wife does not ſpecify what 
Goods ſhe intends to allot for her Dow- 
ry; all the Eſtate which ſhe is ſeized or 

PEW, 


oſſeſſed of at the time of the Contract, 


Bonum erat mulierem, que ſripſam marito 


committit, res etiam ejuſdem pati arbitrio guber- 


There are again others, which have 

ſo favoured hh of Paraphernal Coy 
and the Liberty of Wives, to. diſpoſe of 

them, that altho' the ſame Cuſtoms do 

not allow the Wiſe either to alienate, 

or to mortgage her Dowry, not even 
with the conſent and approbation of her 
Huſband ; yet they allow her to enjoy, 

and to diſpoſe of her Paraphernal 8 
not only without the Authority, but 
even without the Conſent of her Huſ- 
band. And this diſpoſition is favoura- 

ble in the ſaid Cuſtoms, as well as in 
the Provinces which are more particu- 
larly governed according to the Civil 
Law, where it is obſerved. Becauſe 
the Community of Goods between the 
Huſband and Wife not being received 
in uſe there, ſeeing the Wite has not 
the profit either of the Revenues of her 
own Portion, which belong to the 
Huſband, nor of the Eſtate which he 
may acquire during the Marriage; they 
leave her the liberty to augment her 
own Eſtate by the Profits which ſhe 
may be able to make of her Parapher- 
nal Goods, 3 TRI 8 

i 1s proper to obſerve here, that the g- 
wh 3 no mrs or belider th CI 
Apparel. For by the Marriage, without any ſpecial Con- 
trad, the Husband acquires an abſolute Right and Pro- 
perty in all the Wife's Chattels Perſonal, in the Wife's 
poſeffion in her own Right. As to the Wife's Chattels 
keat, ſuch as Leaſes for years, and the like, they are not 
given to the Husband abſolutely, as all Chattels Perſo- 
nal are, by the Inter- marriage; but conditionally, if the 
Husband happen to ſurvive the Wife ; and he hath power 
to alien them at his pleaſure. But in the mean time 
the Husband is po 1 of the Chattels Real in her Right. 
Coke 1 Inſtit. fol. 300. a. 35 1. a.] | 
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1. Definition of the Paraphernal Goods. 
2. The Wife may diſpoſe of her Parapher- 
nal Goods. 
3. In what manner the Wife may enjoy 
Dior Paraphernal Goods. 
4. If the Paraphernal Eſtate confiſts in 
Moveables. . © Ol 
5. The Huſhand's care of the Parapher- 
nua Goods delivered to him. 
6. How theſe Goods are diſtinguiſhed from 
the Goods of the Dowry. | 
7. What the Wife is poſſeſſed of without 
an apparent Title, belongs to the 
298 Huſband. * | 


I. The 


t. Deſurim ITE Paraphernal Goods are all the 

of the Para- Goods which a married Woman 

ads, has, beſides thoſe which have been given 

with her in Marriage to her Huſband 

And theſe Goods are as it were a fort of 

Peculium, or private Poſſeſſion, which 

the Wite reſerves to her ſelf over and 

above her Dowry; which goes to the 
Huſband. | 


si res dentur, in ea, quæ Graci d di- 
cunt, 2 Galli peculium appellant: J. 9. F. 3. 
F. de jur. dot. Species extra dotem. J. 3 1. f. 1. . 


de donat. Res quas extra dotem mulier habet, quas 


Græci axpt2r6 dicunt. 1.8. C. de pact. conv. 


| II. 

2. Le Vie The Wife may diſpoſe of her Para- 

may diſpoſe phernal Goods, without the Authority 

4 and Conſent of her Huſband: and may 
Goods, put them to what uſe ſhe plcaſes, the 
| Huſband having no right to comptrol 
her, even altho' ſhe had delivered them 


into his Cuſtody b. 
> Hac lege decernimus, ut vir in his rebus, quas 
dicunt, nullam uxore prohibente habeat communio- 


nem: nec aliquam ei neceſſitatem imponat. Quam- 
vis enim bonum erit mulierem, quæ ſeipſam mari- 


to committit, res etiam ejuſdem pati arbitrio gu- 


bernari, attamen, quoniam conditores legum æqui- 
tatis convenit eſſe fautores ; nullo modo, ut dictum 
eſt, muliere prohibente, virum in paraphernis ſe 
volumus immiſcere. J. 8. C. de pad. conv. Pecu- 
nias ſortis quas exegerit ( maritus ) ſervare mulieri, 
vel in cauſas ad quas ipſa voluerit, diſtribuere (ſan- 
_ cimus.) l. ult. 4 | 

3. what As the Wife may enjoy, and diſpoſe 
wiſe m £ of her Paraphernal Goods, fo ſhe may 
enjoy her Either enjoy them her ſelf, or by other 
Parapher- perſons, or leave the Enjoyment of them 
nal Goode. to her Huſband, for their common uſe, 
and that ot their Family. And if the faid 
Goods conſiſt in Rents, or in Debts, 
ſhe may either her ſelf, or by other per- 
ſons, take up the principal Sums, the 
Rents, and Intereſt, if any is due, or 
leave it to her Huſband to recover them, 
ſhe giving him the neceſſary Powers for 

doing it . | 


© Habeat mulier ipſa facultatem, fi veluerit, ſive 

per maritum, five per alias per ſonas, eaſdem move- 

re actiones, & ſuas pecunias percipere. J. ult. C. de 
pact. conv. Et uſuras quidem eorum circa ſe, & 
uxorem expendit. 4. I. Si mulier marito ſuo no- 
mina, id eſt fœneratitias cautiones quæ extra do- 
tem ſunt, dederit, ut loco paraphernorum apud ma- 


” 


ritum maneant. d. J. ult. 


* N 


If che Paraphernal Eſtate, or a part of 
it, conſiſts in Rents, Debts, or in Move- 
able Effects; the Wife may either keep 


4. F the 


Parapher- 
4 Ear 


/ Downizs Titg. Sec., 4. 


extra dotem mulier habet, quas Græci parapherna 


in dotem dantur. 


181 
them in her own cuſtody, or put them c . 


into the hands of her Huſband, getting Xs 


him to ſign an Inventory of them, as an 


acknowledgment of the Receipt of the 
Goods d. MEA. 


lerumque cuſtodiam eorum maritus repromit- 
tit, niſi mulieri oommiſſæ ſint. J. 9. F. 3. nf. Ff. 
de jar. dot. Mulier res quas ſolet in uſu habere in 
domo mariti, neque in dotem dat, in libellum ſolet 


conferre, eumque libellum marito offerre, ut is ſub- 


{cribat, quaſi res acceperit : & velut chirographum 
ejus uxor retinet, res quæ libello continentur, in 
domum ejus intuliſſe. 4. F. 3. v. I. ult. C. de padt. 


conv. 
V. 


If the Paraphernal Goods are put into 5-The Hu/ 
the Huſband's cuſtody, he is obliged to * 
take the ſame care of them as of his Pen 
own Goods, and he will be made ac- Goods deli 
countable for the Faults that are incon- vered te 


ſiſtent with this Care . im. 


Dum autem apud maritum remanent eædem 
cautiones, & dolum, & diligentiam maritus circa 
eas res præſtare debet, qualem & circa ſuas res ha- 
bere invenitur. Ne ex ejus malignitate, vel deſi- 
dia, aliqua mulieri accidat jactura. Quod ſi evene- 
rit, ipſe eadem de proprio reſarcire compelletur. J. 
ult. in f. C. de pad. conv. I. 9. f. 3. in F. F. de jur. 
dor. See the ſecond Article of the third Section 
of this Title. 5 | 


VI. 15 
The Pataphernal Goods are diſtin- 6. How 

grithed from the Goods of the Dowry, 36 "oj 

y the Contract of Marriage which ”' -_ 
ought to expreſs what goes to the % the . 
Dowry. And all the Goods which are Gdsof the 
not comprehended in the Dowry either Dowy. 
expreſly, or tacitly, are reckoned to be | 
Paraphernal, even altho' the Wife ſhould 
deliver them to the Huſband, together 
with the Goods of her Dowry; unleſs it 
ſhould appear at the time of the Deli- 
very, that the ſaid Goods were only an 
Acceſſory with which the Wife intend- 
ed to augment her Dowryf. _ 

Dotis autem cauſa data accipere debemus ea quæ 
Cxterum, ſi res dentur in ea 
quæ Græci a9: dicunt, quæ Galli peculium 
appellant, videamus an ſtatim efficiuntur mariti ? Et 
putem, ſi ſic dentur ut fant, effici mariti. J. 9. f. 2. 


& 3- F. de jur. a. 


VII. + . 

We ought not to reckon in the num- 7. what 
ber of the Paraphernal Goods, nor of the He i. 
the other Goods of the Wife, thoſe be f 
which ſhe may chance to have in her e 
Cuſtody, or which ſhe may pretend to Jule, be- 
belong to her, unleſs it appear that ſhe long, 10 che 
has a juſt Title to them; as if ſhe has band 
acquired them by Inheritance, or Giſt, 
or that ſhe was poſſeſſed of them at the 
time of her Marriage. And all the other 
Goods which ſhe may chance to. have, 


of which the Title does not appear, 
| : and 
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audi ix; is vot known. whenoe the had 
$44 2008 them, | 
: n that the 
Wie bas come by theſe Goods only by 
cheating her Hu 
lawful ways s. And even the Profits 
which ſhe may happen to make by her 
2 ity, her Labour, and Induſtry, 
— and as Services or Offices 
which the Wie owes te ce Hut 
| CY ** a 


Quintus Mucius ait, cum in controverſiam 


venit unde ad mulierem quid pervenerit, & verius 
ge honeſtius eſt, quod non demonſtratur unde ha- 
beat, exiſtimari à viro, aut qui in poteſtate ejus 
eſſet, ad eam perveniſſe. Evitandi autem turpis 
quzſtus gratia circa uxorem, hoc videtur ( uintus 
Mutius prebaſſe. J. 51. F. de donat. imer vir. & ux. 
Nec eſt ignotum, quod cum probari non poſſit, un- 
de uxor matrimonii tempore honeſtè quæſierit, de 
mariti bonis eam habuiſſe veteris juris authores 
meritò crediderint. J. 6. C. ed. . 
Qui libertæ nuptiis conſenſit, operarum exac- 
tionem amittit. Nam hæc cujus matrimonio con- 
18 officio mariti eſſe debet. J. 48. F. de oper. 
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Of the Separation of Goods between 
tte Husband and Wife. 


„ Cn THE Separation of Goods between 
Te be- the . — and Wife, is one of 
wean this the Cauſes of the Reſtitution of the 
1 Dowry. And therefore this matter be- 
Dowrizs, ing an Acceſſory to that of Dowries, the 

Rules concerning it ſhall be explained 
in this Section. 2 e 
The Separation of Goods is made in 
two caſes. The firſt is, when the Wife 
rocures a Separation from her Huſ- 
band's Bed, becauſe of his cruel uſage 
of her; for a Separation from the Huſ- 
band's Bed implies a Separation of Goods. 
And the ſecond is, when the diſorder of 
the Huſband's Affairs obliges the Wife 
to take back her own Eſtate. _ 
The Separation from the Huſband's 
Bed, is a matter which does not come 
properly within the Deſign of this Book; 

N an e ether different in our Uſage 

from that which was the effect of a Di- 
2 1 n yu: And we 
all only treat here of the bare Separa- 

. tian of God, 4 Won wid 07: n ro 
| LI mnſt here acquaint the Reader, that in England 
we haut nc ſich bare Separation of Goods, as is here 
mentioned by. aur Author. The: Separation in uſe with 

un, is 4 Sepgrazion from Bed and Board together. Ard 

this is granted in the Eccleſraſtical Courts upon a due 

Proof either of Adultery, or Cruelty, ' either on the part 

of the Hucband'or Wife, The Divoree, as allowed by the 

5 3 


to the Huſband. For 


ſband, or by other un- 


to the Huſband, as Fruits and 


Effects out of the Huſband's hands, that 


Roman Law, which is a total Diſſolution of the Marri- 
age, is not permitted in England without an Act of Par- 


1. Definition of the Separation of Goods. 
2. Cauſe of the Separation of Goods. 

3. Efett of the Separation. 
4. The N iſe who. has obtained a Separa- 
tion of Goods cannot alienate them. 
7. She may diſtrain the Goods of the Huſ- 
band, and cauſe. them to be ſold, 

Por ber Dowry. _ 
6. She may do the ſame for the Recovery 
of ber Paraphernal Goods which 
| e gave her Huſband. 

7. As alſo for her Gaius. 


| — 1 een 
HE Separation of Goods between 1. Defn. 
the Huſband and Wife, is the t te 


Right which the Wife has to take her 379 
of Goods. 


the may manage and enjoy them her ſelf, 
when the ſtate of the Huſband's Affairs 
expoſes the Wife's Effects to danger *. 


* This Definition follows from the ſubſequent Rudes. 

a. rr 

Seeing the Wife is ſubject to the Hul- 2. Cauſe of 
band, and that her Dowry, and the % 5p 
other Goods which ſhe may ton of 


have Goods 


oy 


brought to her Huſband, are left with 


him on condition that he bear the 
charges of the Marriage; ſhe cannot 
demand the Separation of Goods, ex- 
airs puts him out of a condition of 
being able to bear the ſaid charges, 
and that the Goods which he has of his 
Wite's are in danger. Thus, the Sepa- - 
ration ought to be decreed in a Court of 
Juſtice, atter hearing the Cauſe, and up- 
on ſufficient proof that the bad dun 
tion of the Huſband's Affairs, and the 
ſmallneſs of his Eſtate puts the Goods of 
the Wife in danger dz. 
Si conſtante matrimonio, propter inopiam ma- 
riti mulier agere volet, unde exactionem dotis ini- 
tium accipere ponamus? Et conſtat, exinde dotis 
exactionem competere, ex quo evidentiſſimè appa- 
ruerit, mariti facultates, ad dotis exactionem non 
ſufficere. J. 24. F. ſolus. matr. v. l. 22. H. 8. cd. 

l. 30. in f. C. de jure dot. | 1 


0 7 29 - 


yy when the diſorder of the Huſband's 


The Separation of Goods being grant- 3. Efe A 
ed to the Wife only becaufe her Goods He Seer. 
were in danger, and becauſe the Huſ- 
band was not able to bear the charges 


of the Marriage ; the . ent of 

the Huſband to manage the Goods of 

the Wife, and to bear theſe — N 
= i 


2 


. paſſes. to the Wife by the Separation of 
Goods. So that ſhe takes upon her 


again the Adminiſtration of her own 
OY and bears theſe charges, imploy- 
ing k 


er Revenues for the Maintenance 
of her Huſband, her ſelf, and their Chil- 


© Ubi adhue matrimonio conſtituto, maritus ad 
inopiam ſit deductus, & mulier ſibi proſpicere velit. 
J. 29. C. de jure dot. Fructibus earum (rerum ſua- 
rum) ad —— tam ſui quàm mariti, filio- 
rumque, fi quos habet, abutatur. 4. . 


eee 
4. Th» Wife The Separation of Goods pres the 
who has e6- Wife only a Right to enjoy 
rained Goods, and to take care of them; but 
paration of >" „ in { 
Gods can- ſhe cannot alienate them à, except in ſo 
rot alienate far as the Laws, and Cuſtoms of the 
they. Country may allow here. 


4 Ita tamen, ut eadem mulier nullam habeat li- 
centiam eas res alienandi vivente marito, & matri- 
monio inter eos conſtituto. J. 29. C. de jur. dot. 

Fes the thirteenth and fifteenth Articles of the firſt 
ST © 

5. She may If the Dowry 
er Debts, or other Effects, which are not 
Huband, in being, the Wite may, by virtue of 
and cauſe the Separation, diſtrain and cauſe to be 


them to be expoſed to Sale the Goods of the Huſ- 


fold, for ber band, and others that are mortgaged to 
her, even altho' they be in the” 


hands of 
a third Poſſeſſor f. 


Ubi adhuc matrimonio conſtituto, maritus ad 
inopiam fit deductus, & mulier ſibi proſpicere velit : 
reſque fibi ſuppoſitas pro dote, & ante nuptias do- 
natione, rebulzoe extra dotem conſtitutis, tenere : 
non tantùm mariti res ei teneri, & ſuper his ad ju- 
dicium vocatæ, exceptionis præſidium ad expellen- 
dum ab hypotheca ſecundum creditorem præſtamus: 
ſed etiam ſi ipſa contra detentatores rerum ad ma- 
ritum ſuum pertinentium, ſuper iiſdem hypothecis 

aliquam actionem ſecundum legum diſtinctionem, 
moveat, non obeſſe ei matrimonium ad conſtitutum 
ſancimus. J. 29. C. de jur. dot. 


VI 


6. hemay Tf beſides the Goods of the Dowry, 
7 pr the Wife had put into her Huſband's 


 coveryofher Cuſtody, her Paraphernal Goods, which 


Parapher- are not in being, ſhe may recover them 
= 3 in the ſame manner as the Goods of her 
W | 

gave her Dowry 8. | | 


Husband. xg Rebuſque extra datem conſtitutis. d. l. 29. C. 


de jur. dot. 
W VII. 


7. 4 alſo If by the Contract of Marriage there 
for ber are Gains due to the Wife out of the 
Lu. Huſband's Eſtate, ſhe may recover them 
in the ſame manner as ſhe recovers her 
Dowry, whether it be to preſerve her 
Right of Pro in them, if ſhe is not 
to have the Enjoyment of them till after 
the Huſband's death, or that ſhe may 


er own 


conſiſts in Money, 


1 0 Of Donations Tit. o. 18g 


yment of them; 
according as the quality of the ſaid Gains 
ſhall happen to be regulated, either by 
the Contract of Marriage, or by the 
Cuſtoms and Uſage of the Places b. 

pro dote & ante nuptias donatione. 4. I. 29. 
C. de jur. dot. Nov. 97. cap. 6. | 


enter on the actual Enjo 


* 


FIE K. 
Of DONATIONS that 
have their effect in the Life- 
time of the Donor. 


ieere are two ſorts of Gifts, or Two ſorts of 


) 


Xe. 


effect during the Life of the 
Donor. And the other ſort is 

of ſuch Donations as are made in proſ- 

pect of death, and which have their ef- 

fect only after the death of the Donor. 

There are two eſſential differences Difference, 
between theſe two ſorts of Donations. een 
One is, that the Donations which take pee 
effect during the Life of the Donor, are d in tbe 
Covenants tranſacted between the Do- r of 
nors and the Donees, which makes them the Doner, 


irrevocable z whereas Donations made in ½ ,**9* | 
; : which do not 
3 of death are Diſpoſitions of the ,,z, 2 


ame nature with Legacies, and the In- till after his 
ſtitution of an Executor; which depend death. 
on the bare will of thoſe who give, and 


which for that reaſon may be revoked. 


The other difference between Dona- 
tions that take effect in the Life-time of 
the Donor, and thoſe which have their 
effect only after his death, is a conſe- 
1 * of the former, and conſiſts in 
this, that he who gives during his Life- 
time, diveſts himſelf of that which he 
gives away, and transfers it to the Do- 
nee, who becomes Maſter of it: where- 
as he who gives only in proſpect of death, 
loves rather to keep than give away, 
and remains until his death Proprietor 
of what he gives, having aRight to de- 
prive the Donee of it, and to diſpoſe of 
it otherwiſe as he pleaſes. Thus, where- 


as the Donation that takes effect in the 


Life-time of the Donor, ſtrips the Do- 

nor himſelf ; the Donation made in 
roſpect of death, ſtrips only his Heir or 
ecutor ?, 


* Sed mortis caus3 donatio longs differt ab illa 
vers & abſoluta donatione, que ita proficiſcitur, ut 
nullo caſu revocetur. Et ibi qui donat, illum po- 
tiùs, quam fe habere mavult: at is qui mortis causa 
donat, ſe cogitat, atque amore vitæ recepiſſe = 

18, 
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It is becauſe of this laſt difference be- 
tween, the Donations that take effect in 
the Donor's life-time, and thoſe which 
take effect only after his death, that the 
Cuſtoms which do not permit Teſta- 
mentary Diſpoſitions to the prejudice of 
the next Heirs, except as to a certain 
Portion of the Goods, reduce to the 
fame Portion Donations. madꝭ in proſ- 
pect of death; and that on the contrary 


they permit Donations that have their 


effect in the Donor's life-time to the 
prejudice of the Heirs, becauſe the Do- 
nor not only ſtrips his Heirs, but alſo 
himſelf of what be gives away. And 
theſe ſorts of Donations which ſtrip the 
Donor, have no other bounds than 


tthoſe which have been ſet to them by 


the ſeveral Cuſtoms of particular Places; 
Whether it be for preſerving to the 
Children their Filial Portions, or for re- 
ſtraining Largeſſes between certain Per- 
ſons, or for other cauſes. * 
It follows from this Nature of Dona- 
tions that take effect in the Donor's life- 
time, that they being Covenants irrevo- 
cable which ſtrip the Donor of what he 
gives away, every Donation that has not 
this character, and which leaves the Do- 
nor at liberty to revoke it, is a Dona- 
tion of no force. That is to ſay, that 
it is not, properly ſpeaking, a Donation 
that is to take place in the Life-time of 
the Donor. 

It is on this Principle that the com- 
mon Rule in this matter does depend, 
viz. That to Give, and to Retain, avails 
nothing. The meaning of which is, that 
if the Donor keeps what he gives away, 
he does not diveſt himſelf, and does not 
give. Which Maxim has this extent, that 
it annuls not only the Donations in 
Which the Donors reſerve a liberty of 
diſpoſing of the Things given, but like- 
wile all thoſe Donations in which there 
happens to be circumſtances denotin 
that the Donor has not diveſted himſelf, 
and that the Donee has not been made 
irrevocably Maſter of the Thing that 
was given him. Thus a Donation, 
whereof the Deed or Title remains in 
the cuſtody of the Donor, the Donee 
having no duplicate of it, or of which 
the Minute, or Draught, is not put into 
the hands of a Publick Notary, in or- 
der to draw up the Inſtrument, would 
be a void Donation; becauſe the Do- 
nor would retain the liberty of annul- 
ling it. rs | 

| 4 


pots quam hareden ſlum: 613.55; 
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Donations made in proſpect of death, 


are one of the matters treated of in the 
ſecond Part of this Work; and the pre- 
ſent Title relates only to Donations that 
have their effect in the lifetime of the 


Donors, becauſe they are Covenants. 


But to avoid the repeating always the 
preſſion at large of Donations that 
take effect in the Life · time of the Do- 
nors, we ſhall uſe only the ſimple word 
of Donations. 1 il n. LT 15 
Donations are Liberalities which are 
Natural in the Order of Society, where 
the Ties of Parentage and Friendſhip, 
and the ſeveral Engagements lay af P 
rent obligations on perſons to do good, 
either out of Gratitude for Fayours re- 
ceived; or out of an Eſteem of Merit, 
or out of a Motive of aſſiſting thoſe that 
are in want, of upon other conſidera- 


There are divers ſorts of ways of 
Giving, and doing of good, as well as 
of Commerce. And as we make a Com- 
merce of Induſtry, Labour, Services, 
and alſo of Things, we do the ſame 
likewiſe of Gratuitous Deeds; but we 
irg the Name of Donation only to that 
ind of Liberality by which we ſtrip 
our ſelves of the Things; and not to the 
Services and good Offices which we 
render to thoſe whom we are willing to 
a= CEE II TI 


. Þ Labeo ſcribit extra cauſam donationum eſſe 
talium officiorum mercedes, ut puta ſi tibi adfuero, 
ſi ſatis pro te dedero: fi qualibet in re opera vel 
gratia mea uſus fueris. J. 19.5. 1. F. de donat. 


We ſhall not inſert under this Title of Dans. 
any of the Rules of the Roman Law . 
and Wife. 


which concern Donations between Man 
and Wife; becauſe this Matter is ſo dif- 
ferently regulated in the Provinces which 
are governed by the Roman Law, and 
by 4 Cuſtoms, that it would be to de- 
viate too far from the Deſign of this 
Work to ſet down here Rules of which 
there is ſcarcely one that is univerſally 
received every where. But to ſupply 
this want, we have thought proper to 
obſerve here the General Principles 
which are the Foundation of the diffe- 
rent Laws concerning Donations be- 
tween Man and Wife, to ſhew in the 
ſaid Principles the Spirit of the different 
Rules which are obſerved, either in the 
Provinces that are governed by the Ro- 
man Law, or in the Cuſtoms : And 
they are contained in the following Re- 
maß, 

The ſtriẽt Union between Man and 
Wife being an occaſion to them to 
exerciſe their Liberality towards one 

another, 


* 


Age en 3% {d 


another, according to their Affection, 
and their Eſtates; the uſe of theſe ſorts 
of Donations was attended with ſo great 
Inconveniences, that it was aboliſhed by 
the Roman Law. For it appeared from 
Experience, that the eaſy Lemper either 
of the Huſband, or of the Wife, impo- 
veriſhed the one to enrich the other: 
That the application of the Party that 


was moſt coyetous to procure Largeſſes 


from the other, engaged them in Cares 
and Views entirely oppoſite to their Du- 
ty of educating their Children, or di- 
verted them wholly from any thoughts 
of it: That the one Party refuſing to 
comply with the defires of the other, in 
giving what was alked, it was an occa- 


ſion ol Strife and Contention: and in fine 


the Romas Lawgivers were of opinion, 
that the Conjugal Love ought to ſubſiſt 
and to be nouriſhed by a more honoura- 
ble Motive than that of Self- Intereſt e. 
© Moribus apud nos recepturi eſt, ne inter virum 
& uxorem donationes valerent. Hoe autem fecep- 
tum eſt, ne mutuato amore invicem ſpoliarentur, 
donationibus non temperantes: ſed profusd erga ſe 
facilitate. Nec eſſet eis ſtudium liberos potiùs edu- 
cendi. Sextus Cœscilius & illam cauſam adjiciebat, 
quia ſæpè futurum eſſet ut diſcuterentur matrimo- 
nia, ſi non donaret is qui poſſet: atque ea ratione 
eventurum ut venalitia dent matrimonia. Hic - 
tio & oratione Imperatoris noſtri Antonihi Auguſti 
electa eſt. Nam ita ait, majores noſtri inter yirum 
& uxorem donationes prohibuerunt, amorem honeſ- 
tum ſolis animis æſtimantes: famæ etiam conjunc- 
torum conſulentes: nec concordia pretio conſiliari 
videretur, neve melior in paupertatem incideret, de- 
ter ior ditior fleret. J. 1. 2. & 3. F. de Amur. int. vir. 
e ux. EY 
But ſeeing the principal conſideration 
which induced the Roman Lawgivers 
to annul Donations between Man and 
Wife, was to prevent their impoveriſli- 
ing one another in their Lifetime, and 
that the Donor might not be deſtitute 
of all manner of Subſtance after the Diſ- 
ſolution of the Marriage, whether it were 
by Death, or Divorce; the Donations 
which were to take effect only aſter the 
death of the Donor not producing the 
lame ill confequences, were permitted 
between Man and Wife. And they gave 
likewiſe this effect to Donations, which 
were intended to take place in the Life- 
time of the Donor, that if they were 
not revoked by the Donor in his Life- 
time, they ſhould be confirmed by his 
Death, and be as valid as if they had at 
firſt been made in proſpect of Death. 
The diſpoſitions of the Cuſtoms in 
relation to e between Man and 
Wife, are different, according to the 
regard which they have had to the Mo- 
tives 12 which theſe Donations were 
annulled by the Roman Law, or accord- 
Vo. I. 


 cuted to ſuch Uſes 


ing to the other Views of the Spirit and 
Principles of the faid Cuſtoms. Thus 
ſome of them have allowed Donations 
between Man and Wife of the Proper- 
ty of Moveables, and of the Immovea- 
bles of their own Acquiſition and like- 
wile of a part of the Eftate which came 
to them by Inheritance; but they would 
have theſe Donations to be revocable. 
Thus the ſame Cuſtoms, and many o- 
thers have approved of Donations be- 
tween Man and Wife that take effect in 
the Life-time of the Donor, and allow 


them to be irrevocable, provided they 


be only of an Enjoyment of the Movea- 
bles, and Immoycables of rhe Donor's 
own Purchaſe, and that they be recipro- 
cal. And the diſpoſition of theſe Cuſ- 
toms is founded on this Principle, chat 
the Liberality being reciprocal, and both 
the one and the other Party being un- 
certain of the Event which would en- 
title the longeſt Liver to the benefit of 
the Gift, theſe kinds of Donations are 
not attended with the ſame Inconveni- 
ences, as where the Condition of both 
Parties is not Equal, and that they have 
nothing in them which may diſturb the 
Peace and Tranquillity of the State of 
Matrimony, or which is contrary. to the 
Honour Ur Nears ©TTTITESTS 7 
But other Cuſtoms under other Views, 
have forbid all Diſpoſitions made by the 
Wife in favour of het Huſband, even 
altho' they were made in proſpect of 
Death; notwithſtanding the fame Cuſ- 
toms allow the Hnſband to give to his 
Wife all his Eſtate by a Donation that 


is to take place in his Life-time, reſerv- 


ing only to the Children their Filial Por- 
tions. And theſe Cuſtoms regulate the 
matter thus, | becauſe they make the 
Wike's condition leſs advantageous in 
other reſpects, the Community of Goods 
not being there received: and becauſe 
they. will ſecure the Wife's Eſtate a- 
gainſt the Diſpoſitions to which the 

uſband's Power and Authority over 
her might engage her. 

[The Law of England conſiders the Husband and 
Wife as but one Perſon. And therefore by no Conveyance 
at the Common Lam could the Husband, during the Co- 
verture, limit an Eſtate to his Wife. But a Man m 
by his Deed covenant with others to ſtand ſeiſed ny 


to. the Uſe of his Wife. And now the State is eke- 
by the; Statute of 27 Hen. VIII. For 
an Uſe is but a Truſt and Confidence, which by ſuch a 
nan might be limited by the Hu:band to the Wife. But 


4 Man cannot covenant with his Wife to ſtand ſeiſed to 


her Uſe; becauſe he cunnot covenant with her, he and 
ſhe being biet one Perſon in the Law. But he may de- 
viſe by his Teſtament Lands and Tenements to his Wife; 


becauſe ſuch Deviſe taketh no effect till after the death 
of the Deviſor, when the Union between them is diſſolved. 


Coke 1 Inſtit. fol. 112, a.] 
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3 
Of the Nature of Donations that 
Tale effett in the Life-time of the 


5 CONTE NTS. | 


1. Definition of Donation. 


4 


2. No Donation without rage pen? 


does not make a Donation. 


5. Remuneratory Donations. 


Donations are irrevocable. 


5 
F/ What T. 75 may be given. 


5 Donation o 


all the Donor's Goods, or 
a part of them. 5 
9. The Fruits reaped after the Donation 
4s not augment it. : 
10. Donations either pure and ſimple, or 
W . 
11. Three ſorts of Conditions. 


12. hen the Donation is perfected, it 


admits of no new burdens. 


1 3. Difference between Motives, and Con- 


Aaitions of Donations. 
14. Reſervation of the Uſufrutt. 
If. Regiſtring of Donations. 


16. Alimony afforded out of Liberality, or 


__. otherwiſe. 
Donation which takes effect during 
the Life of the Donor, is a Con- 


tract made by a reciprocal conſent be- 
tween the Donor, who ſtrips himſelf of 
the Thing which he gives away, in or- 
der to transfer it gratis to the Donee, 


and the Donee, who accepts and acquires 


the thing that is given him. 


Aliæ donationes ſunt quæ ſine ulla mortis co- 
gitatione fiunt, quas inter vivos appellamus. f. 2 
inſt. de donat. Dat aliquis ea mente, ut ſtatim ve- 
lit accipientis fieri. I. 1. f de donat. v. l. 22. in 
F. ecd. in verbo contractibus. Donatio eſt contractus. 
J. 7. C. de his que vi meruve, c. g. ſ. 


There is no Donation without Accep- 


tance. For if the Donee does not ac- 
without Ac- 


os the Donor is not diveſted of the 


ing which he gives, and his Right 


| remains {till with him b. 


Non poteſt liberalitas nolenti acquiri. J. 19. 
$.-2. F. de donat. Invitò beneficium non datur. J. 
69. F. de reg. jur. I. 156. F. wt. cad. Abſenti, ſive 
mittas qui ferat, five quod ipſe habeat, ſive habere 


eum jubeas, donari rectè poteſt. Sed fi neſcit rem 
quæ apud ſe eſt, ſibi eſſe donatam, vel miſſam ſibi 
non acceperit, donatæ rei dominus non fit. 0. 10. 


4 


W, At. B 0 ok I. 


3. If the Donee is incapable of accepting. 
4. Who gives what he is bound to give, 


jur. I. 29. ff. de donat. 


Fuiſti, e me elog 


F. de ton. ' Donationis acceptor. L ob. C. de revoc. 
. M | 


If the Donee is incapable of accept- 
ing, as if it be a Child which cannot 
ſpeak, nor expreſs any defire of having 
1 5 Thing given, the Acceptance muſt 


be made by a 782 that is capable of 


accepting for him, ſuch as his Father, 
his Tutor, or Guardiane. 

+, © Si quis in emancipatum minorem, priuſquam 
fari poſſit, aut habere rei quz ſibi donatur a m, 
fundum crediderit conferendum, omne jus comple- 
at, inſtrumentis ante præmiſſis. Quod jus per eum 
ſervum, quem idoneum eſſe conftiterit, tranſigi pla- 
cuit. Ut per eum infanti acquiratur. I. 26. C. de 


A Donation is a Liberality, and he 


3. If tte 
Donee is in- 
capable of 
ac cepting 


4. Who 


who gives only what he owes; or what 477, , 


he is obliged to give, does not make a 
Donation, but acquits himſelf of a Debt, 
or of ſome other Engagement. Thus, 
he who gives in order to fulfil a Condi- 
tion in a Teſtament, or of a Donation 
which burdens him with it, is not a 
Donor, even altho' it were out of his 
own Subſtance that he had becn charg- 


ed to gives, 5 


Ponatio dicta eſt a dono, quaſi dono datum. 
J. 35. §. 1. F. de mort. cauſ. donat. Donari videtur, 
quod nullo jure cogente conceditur. J. 82. F. de reg. 
Propter nullam aliam cau- 
fm facit, quam ut liberalitatem & munificentiam 
exerceat, hæc proprie donatio appellatur. J. 1. eod. 
Quz liberti impoſita libertatis causa præſtant, ea 
non donantur, res enim pro his interceſſit. J. 8. f. 


de don. 


V. 


he is bound 
to give, does 
not male a 


Donation. 


The Donations which are called Re- 5. Remune- 
muneratory, and which are made in re- 74/9 bo- 


compence of Services, are not properly 
Donations, except when that which 1s 


* could not be demanded by the 


onee: and the Recompence which the 


Donee could demand is not in effect a 


Donation. 


* Aquilius Regulus juvenis ad Nicoſtratum Rhe- 
torem ita ſcripſit, Quoniam ( cum patre meo ſemper 
uentia & diligentia tua meliorem reddi- 


nations. 


diſti, dono & permitto tibi habitare in illo cœnaculo, es- 


que uti. Defuncto Regulo controverſiam habitationis 
patiebatur Nicoſtratus, & cùm de ea re mecum 
contuliſſet, dixi poſſe deffendi, non meram dona- 
tionem eſſe, verum officium -magiſtri quadam mer- 
cede remuneratum Regulum. Ideoque non videri 
donationem ſequentis temporis irritam eſſe. J. 27. 


F. de donat. v. |. 34. F. 1. end. Donari videtur, 


quod nullo jure cogente conceditur. J. 82. F. de 
reg. jure F | 
L's 38 


Altho” a Donation be a Liberality, 6. Dana 
yet it is irrevocable, as other Coyenants ans are ir- 
are f; unleſs it be with the conſent of rerccabl. 


the Donee, or for ſome one of the 
x2” i R 


Of DoxaTions. Tit. 10. Sect. . 187 


Cauſes which 'ſhall be explained in the 


Quæ ſi fuerint perfectæ, temerè revocari non 
poſſunt. $. 2. inf. de donat. Ut ſtatim velit accipi- 
entis fieri, nec ullo caſu ad ſe reverti. J. 1. F. 
de don. Cùm enim in arbitrio cujuſcumque ſit, 
| hoc facere quod inſtituit, oportet eum vel minimò 
ad hoc Nele, vel cum. ad hoc venire properave- 

Tit, non quibuſdam excogitatis artibus ſuum propo- 
ſitum defraudare. J. 35. H. wt. C. de don. 


VII. 
5. U We may give all Things that are in 
Tung: "9 Commerce, and which we have power 
F277 diſpoſe of, Moveables, Immoveables, 
Debts, Rights, Actions, and even Goods 
to come, and in general every Thing 
that may from one Perſon to ano- 
ther, and be acquired by him. And it 


is alſo a Donation when the Creditor 
forgives the Debt to his Debtors. 


Donari non poteſt, niſi quod ejus fit, cui do- 
natur. J. 9. H. «lt. F. de dat. Spem futuræ actio- 
nis, proud intercedente donatoris voluntate, poſſe 
transferri, non immerito placuit. J. 3. C. cod. Si 
_ obligatione liberatus fit, poteſt videri ccepiſle. 
115. F. de reg. ju. Si donationis causã furti 
actionem tibi remiſſam probetur, ſupervacuam 
geris ſollicitudinem. J. 18. C. de dnat. 


VIII. 


8. Dan One may give away either all his 
, Goods, or a part of them h, provided 
Goods, or of that the Donation be not undutifuli; 
« part of and that if it is of all one's Goods, there 
them. he reſeryed either the Uſufruct of the 
Goods given, or ſome other thing 
which may ſuffice for the Suſtenance of 
the Donor. For it would be cont 


to Good Manners, for the Donee to 


in Principal, and Revenue. 


* Sed & f1 quis univerſitatis faciat donationem, 
ſive beſſis, five dimidiæ partis ſuæ ſubſtantiæ, five 
tertiæ, ſive quartæ, ſive quantæcumque, vel etiam 
totius, ſi non de inofficioſis donationibus ratio in 
hoc reclamaverit, coarctari donatorem, legis noſtræ 


{trip the Donor of his whole Subſtance, 
bot 


authoritate tantum quantum donavit, præſtare. I. 35. 


§. 4. C. de donat. | 

* Undutiful Donations are thoſe which are taken out 
of the Legitime or Legal Portions of theſe perſons to whom 
ſuch Portions are due by Law ; and this is a matter 
which belongs to the Second Part. 


'1 Divas Pius reſcripſit, eos qui ex liberalitate 


conveniuntur in id quod facere poſſunt condemnan- 


dos. J. 28. F. de reg. jur. l. 12. . de don. 


IX. 


9. Te The Fruits and Revenues which the 
7 4:r:4-Donee gathers from the Things given 
Bealee, after the Donation, are no part of the 
donor aug- Gift, neither do they augment it, but 
me it, they are Goods belonging to the Donee, 
in the ſame manner as the Fruits of a 
Thing which is his own. Thus, in 
5 that are ſubject to ſome Re- 
Vo L. I. 


duction, we do not reckon the Fruits 


that have been reaped aſter the Dona- 


tion. Thus, when a Donation comes 


to be annulled by the exiſtence of ſome 
Condition, or otherwiſe, the Donee does 
not reſtore the Fruits and Revenues 
Which he has reaped®, 


n Ex rebus donatis fructus perceptus, in ratio- 
nem donationis non computatur. J. 9. F. 1. F. de 
don. Cùm de modo donationis quæritur, neque 
partiis nomine, neque fructuum, neque penſionum, 
neque mercedum ulla donatio facta efle videtur. 
J. 11. cod. l 

X. 


Donations are either pure and ſimple, 10. Dora- 
or made upon ſome condition, or with #1 either 
ſome charge. And the Donee is obli- 3 
ged to acquit the Charges, and perform 4 
the Conditions which the Donor has 
enjoined him n. 

Legem quam rebus tuis donando dixiſti, five 
ſtipulatione tibi proſpexiſti, ex ſtipulatu, ſive non, 
incerto judicio, id eſt, præſcriptis verbis, apud Præ- 
ſidem Provinciæ debes agere, ut hanc impleri pro- 
viddas, J. 9. C. de donat. | 


XI. 


The Conditions in Donations, as ein 1. eee 


other Covenants, are of three ſorts. ſorts of Con- 


Some are ſuch, that the validity of the dien. 
Donation depends on the exiftence of 
the Condition: others make void the 


Donation which had ſubſiſted: and 


others make only ſome change, without 


annulling the Donation O. Thus, Do- 


nations made in favour of Marriage im- 
ply the Condition, that they ſhall not 
ave their effect, till the Marriage be 
accompliſhed?. 'Thus a Donation being 
made upon condition, that if the Donee 
dies before the Donor, the Things given 
ſhall return to the Donor, this Condi- 
tion annuls a Donation which had ſub- 
ſiſted a. And this other Condition, that 
after a certain time, or in a certain caſe, 


the Donee ſhall be bound to deliver the 


Things given, or a part of them, to 
another perſon, neither annuls nor ac- 
compliſhes the Donation 5 but makes 


the change in it which has been 


agreed on, and obliges the Donee to 
Biver the Things to the perſon to 
whom the Reſtitution ought to be 
mages N | 


o See the fourth Section of Covenants. 1 

P See the laſt Article of the firſt Section of the Title of 
Dowrees. 

1 Si rerum tuarum proprietatem dono dediſti, 
ita ut poſt mortem ejus qui accepit, ad te rediret, 
donatio valet. Cùm etiam ad tempus certum, vel 
incertum ea fieri poteſt. Lege ſcilicet, quæ ei im- 
poſita eſt, conſervanda, J. 2. C. de donat. que ſub 
modo. 2 1 
Quuoties donatio ita conficitur, ut poſt tempus, 
id quod donatum eft, alii reſtituatur: veteris © cog 
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authoritate reſcriptum eſt, ſi is in quem 
tis compendium conferebatur, ſtipulatus non ſit, 
iti ſide non impleta, ei qui — author 

it, vel hæredibus ejus, condictitiz actionis per- 

| ſecutionem competere. Sed cùm poſtea, benigna 
juris interpretatione, Divi Principes, ei qui ſtipula- 
tus non fit, utilem actionem juxta donatoris volun- 
ere admiſerint, actio quæ ſorori tux, 


tatem com 
ſi in rebus is ageret competebat, tibi accom- 


modabitur. J. 3. C. de donat. qua ſub modo. 


the Num- 8 it is no longer in the Pow- 


er O 


modo. | 
T Ac, obo MATE": 


13. Dife- We are to make a 
rence be- Donations, between the Motives which 
22 the Donors expreſs as the Cauſes of their 
Conditim Liberality, and the Conditions with 
of Dona- which they burden them. For whereas 
rns. the default of a Condition annuls the 
Conditional Donation; yet it ſubſiſts, 

altho' the Motives expreſſed in it prove 

not to be true. Thus if it is ſaid in a 
Donation, that it is made on account 
of Services done, or to facilitate to the 
Donee the making of a Purchaſe which 
he had a mind to; the Donation will 
not be annulled, altho? no Services have 
been rendred, nor the Purchaſe made. 
For there remains ſtill the abſolute will 

of the Donor, who may have had other 
Motives beſides thoſe which he has ex- 
reſſed. But if it was ſaid, that the 
8 is made only on condition, 
hid out on ſuch 

of an 


that what is given be 
a Purchaſe, ſuch as the Buyin 


Office, and the Office is not bought; 


the Donation will have no effect i. 


* Titio decem donavi, ea conditione ut inde Sti- 


chum ſibi emeret. Quæro, cum homo antequam 
emeretur, mortuus ſit, an aliqua actione decem re- 
cipiam. Reſpondit, facti magis quam juris quæſ- 
tio eſt. Nam ſi decem Titio in 
chum emeret, aliter non daturus: mortuo Sticho, 
condictione repetam. Si vero alias quoque dona- 
turus Titio decem, quia interim Stichum emere 
propoſuerat, dixerim in hoc me dare ut Stichum 
emeret: cauſa magis donationis, quam conditio 
dandz pecuniz exiſtimari debebit. Et mortuo Sti- 
cho ia apud Titium remanebit. J. 2. F. ult. F. 
de donat. Et generaliter hoc in donationibus defini- 


endum eſt, multum intereſſe cauſa donandi fuit, an 


conditio. Si cauſa fuit ceſſare repetitionem, ſi con- 
ditio repetitioni locum fore. J. 3. F. ead. 


XIV. 


14. Reſew- In all Donations, whether they be 


vation of Univerſal of all one's Eſtate, or Particu- 
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liberalita- 


eat difference in 


dedi, ut Sti- 
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cular of certain Things, the Donor may % Ua. 
reſerve to himſelf the Uſe and Profits of fru 
the Things which he gives u. 

* Quiſquis rem aliquam donando, vel in dotem 

dando, _ vendendo uſum fructum ejus retinuerit, 

Ke. 1.28. C87 0m L359. 9.8 


Donations ought to be Regiſtred, 15. Reg/ 
that every body may know the Engage- „ e 
ment, which being unknown might 
give occaſion to many Frauds*. | 
Data jampridem lege ſtatuimus, ut donationes 
interveniente actorum teſtificatione conficiantur. 

Quod vel maxime inter neceſſarias conjunctaſque 
perſonas convenit cuſtodiri. Si quidem clandeſti- 
nis, ac domeſticis fraudibus facilè quidvis pro ne- 

gotii opportunitate confingi poteſt: vei id quod 
vere geſtum eſt aboleri. 1. 27. C. de donat. l. 30. 

& ſeq. eod, V. I. 17.5. 1. F. que in fraud. credit. 

Me take notice here only of the General Rule of Regie 
tring Donations; and leave out the whole detail of this 
matter as it is regulated by the Ordinances, and by our 
age, otherwiſe than it is in the Roman Law. See 
the Ordinance of 1539. Art, 132, and that of Mu- 
lins, Art. 58. . 5 | 
XVI. 


We may Jon in the number of Do- 16. Al. 
nations the Expences which one perſon mon af. 
is at for another out of a Motive of Li- we wr 
berality, and. without hopes of recoyer- 9, or other- 
ing them: As if one is at the charges zip. 

of maintaining a near Relation: and 
what has been given in this manner, 
cannot be afterwards redemanded. Burt 

it is by the circumſtances that we are to 
judge, whether it was the Intention of 
the Party to give, or not?. 

7 Titium, ſi pietatis reſpectu fororis aluit filiam, 
actionem hoc nomine contra eam non habere, re- 
2 J. 27. H. 1. F. de neg. geſt. Si paterno af- 

privignas tuas aluiſti, ſeu mercedes pro his 
_— magiſtris expendiſti, ejus erogationis tibi 
nulla repetitio eſt. Quod ſi, ut repetiturus ea quæ 
in ſumptum miſiſti, aliquid erogaſti, negotiorum 
x tibi intentanda eſt actio. J. 15. C. de neg. 
Leh. EL 


ths. 


SECT. I. 
Of the Engagements of the Donor. 
The CONTENTS. 


1. Firſt Engagement of the Donor, Not to 
Revoke. 

2. Second Engagement; the Delivery. 

3. Reſervation of the Uſe and Profits, is 

in lieu of Delivery. 

4. Third Engagement, Warranty. | 

5. H the knavery of the Donor occaſions 
any loſs to the Donee. | 

6. The Donor cannot be conſtrained to 

3 moro 
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natorem nne actione teneri, certum eſt. l. 2. C. de 
evict. Si quis mihi rem alienam donaverit. Et 
evincatur, nullam mihi actionem contra donatorem 


competere. J. 18. F. Alt. F. de donat. See the fol- 
lowing Article. 


more than what be is able to give, 
wil 7-7; a reduced to Want. 
7. Intereſt of the Things given. 


ri b. TME firſt Engagement of the Do- 
gagement of nor is, that he cannot annul the 


che Donor; Donation, when he has once given his 
Not 10 Re- conſent to it: and he cannot revoke it, 
_ except for juſt Reaſons ; ſuch as if he 
| was forced to make it, if he was inca- 
pable of contracting, or if he was in 

one of the caſes which ſhall be explain- 

ed in the third Section. 


2 Sj donationem rite feciſti, hanc authoritate 
reſcripti noſtri reſcindi non oportet. J. 5. C. de re- 
voc. don. I. 3. l. 6. eod, See the ſixth Article of the 
firſt Section. | 

II. 


' 4. Second | The ſecond Engagement of the Do- 
Ergage- nor, and which is a conſequence of the 
ment; *"* firſt, is to perform the Donation, and 
to deliver the Thing given, and he may 
be conſtrained to it by the Donee, or 
by his Heirs, Executors, or Adminiſtra- 
tors b. 


b Ad exemplum venditionis noſtra conſtitutio 
(donationes) etiam in ſe habere neceſſitatem tradi- 
tionis voluit. Ut etiamſi non tradantur, habeant 
pleniſſimum & perfectum robur, & traditionis ne- 
ceſſitas incumbat donatori. F. 2. inſt. de donat. l. 35. 


e 2 
3.Rſerva- When there is a Reſervation of the 
uon of te Iſe and Profits in a Donation; that 


© ee ſerves inſtead of a Delivery e. 


of Delivery. e Quiſquis rem aliquam donando, vel in dotem 
dando, vel vendendo, uſumfructum ejus retinuerit, 
etiamſi ſtipulatus non fuerit, eam continuò tradi- 
diſſe credatur. Nec quid amplius requiratur quo 
is videatur facta — Sed omnimodò idem 
ſit, in his cauſis uſumfructum retinere quod tradere. 
J. 28. C. de donat. l. 35. F. 5. eod. See the ſeventh 
2 of the ſecond Section of the Contract of 
Sale. 


IV. | 


4. Bird It is likewiſe a third Engagement of 
Engage- the Donor, that if he is obliged for the 
ee Har Warranty of the Things given, he 
”” ought to warrant them. But if he has 
not engaged himſelf for the Warranty, 
and-it happens that he has given what 
was not his own, believing honeſtly 
that he was the right Owner of it, he 
is diſcharged from the Warranty. For 
it is — that he meant only to 
exerciſe his Liberality in Things that 

were his own d. 


de evictione eorum cavit: potes adverſus cohære- 
des tuos, ex cauſa ſtipulationis, conſiſtere ob evic- 
tionem prædiorum, pro portione ſcilicet hæredita- 
ria. Nudo autem pacto interveniente, minimè do- 


V 


If the Donor was guilty of any kna- . 7 rie 
viſh Non as if he gave a Thing knavoy of 
which he knew was not his own, here Donar 
would be bound to make good the Loſ- %% „„ 
ſes and 5 which the Donee may ;j, ; a 
chance to ſuſtain thro' his Knavery e. 

* Labeo ait, fi quis mihi rem alienam donaverit, 
inque eum ſumptus magnos fecero, & fic evinca- 
tur, nullam mihi actionem contra donatorem com- 


petere, planè de dolo poſſe me adverſus eum habere 
actionem, ſi dolo fecit. J. 18. F. ult. F. de donat. 


* VL. 
The Donor cannot be obliged to per-6. The Do- 


form what he has promiſed, but in ſo mr camot 


far as he is able, without being reduced be x 
to Want. For it would be unjuſt that , n 


his Liberality ſhould be an occaſion of what he is 


Inhumanity to his Donee f. able to give, 
„ without be- 

Qui ex donatione ſe obligavit, ex reſcripto Di- ing reduced 

vi Pii in quantum facere poteſt convenitur. J. 1 2. to Want. 

F. de donat. l. 28. F. de reg. jur. In condemnatione 

perſonarum, quæ in id quod facere poſſunt, dam- 

nantur, non totum quod habent extorquendum eſt: 

ſed & ipfarum ratio habenda eſt, ne egeant. J. 173. 

F de reg. jur. V. l. 49. F. de re jud. 


„ | 

The Donor owes no Intereſt for the 7. mmereft 
Thing given, even after the delay, un- e 
leſs they are expreſly ſtipulated, or un- ge. 
leſs there has been a Condemnation in a 
Court of Juſtice. And they will not be 
due but from the time they have been 
demanded, and according as the circum- 
ſtances may require; as if a Sum of 
Money has been given for a Marriage 
Portion 8. | 


8 Eum qui donationis cauſa pecuniam, vel quid 
aliud promiſit, de mora ſolutionis pecuniæ, uſuras 
non debere, ſummæ æquitatis eſt. I. 22. . de db- 
nat. Dotis fructus ad maritum pertinere debere 
2 ſuggerit, cum enim ipſe onera matrimonii 
ſubeat, æquum eſt eum etiam fructus percipere. 
J. 7. F. de jur. dot. 


— 
Of the Engagements of the Donee, 
and of the Revoking of Donations. 


The CONTENTS. 
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4. Revocation of the Donation, berauſe of 
- -- - Children being afterwards vor 70 


„ 
. I. ; f | 
a ce H E firſt Engagement of the Do- 
If the Do- nee, is to ſatisfy the Charges and 


ne, ip ac. Conditions of the Donation, when there 
r * are any: and if he fails in it, the Dona- 
rf 
ö ; ces a 5 

| * Leger quam rebus tuis donando, dixiſti 
apud Prefidem Provinciz debes agere, ut hanc im- 
pleri provideat. J. 9. C. 4 donat. Vel quaſdam con- 
ventiones five in ſeriptis donationis impoſitas, five 
ine ſeriptis habitas, — donationis acceptor ſpo- 
ſpondit, minimè implere voluerit. Ex his enim 
tantummodo cauſis, ſi fuerint in judicium dilucidis 
argumentis cognitionaliter approbatæ, etiam dona- 
tiones in eos factas everti concedimus. J. ult. C. de 


II. 


2. Sl The ſecond Engagement of the Do- 

— nee, is Thankfulneſs for the Benefit re- 

— ceived: and if he is ungrateful to the 

1 Donor, the Donation may be revoked, 

according as the deed of the Donee may 

have given occaſion for it. Thus, the 

Donor may revoke the Donation, not 

only if the Donee makes any attempt 

upon his Life, or Honour, but likewiſe 

if he commits any Violence or Outrage 

upon his Perſon, or does him any Inju- 

ry; or if he occaſions him any conſide- 
: rable Loſs by unfair practices b. 

> Generaliter ſancimus omnes donationes lege 

confectas, firmas illibataſque manere, ſi non dona- 


tionis acceptor ingratus circa donatorem inveniatur. 


Ita ut injurias atroces in eum effundat, vel manus 
impias inferat, vel jacturæ molem ex inſidiis ſuis 
ingerat, quæ non lever ſenſum ſubſtantiæ donato- 
ris imponat, vel vitæ periculum aliquod ei intulerit. 
J. alt. C. derevoc. don, Donationes circa filium filiamve, 
nepotem neptemve, pronepotem proneptemve eman- 
cipatos celebratas, pater, vel avus, vel proavus, revo- 
care non poterit: niſi edoctis manifeſtiſſimis cauſis, 
quibus eam perſonam in quam collata donatio eſt, 
contrAiplam venire pietatem, & ex cauſis quæ le- 
33 fuiſſe conſtabit ingratam. 1. 9. 
Allo the Cauſes of Ingratitude, which may ſuffice 
for revoking a Donation, be reſtrained by this Md Law 
of the Code de revoc. don. to theſe which are expreſſed 
in this Article, yet we put them down only as an Exam- 
ple. For there may be other cauſes which may deſerue 
that @ Donation ſhould be revoked; as for Inſtance, if 
the Donee. ſhould refuſe Alimony to his Donor when he 
is reduced to great ſtraits. . | 


III. 


3. Tograti- The Right of revoking a Donation 
e. 65 becauſe of the Ingratitude of the Donee, 
% 0: Adminiſtrator of the Donor, if he him- 
ſelf having known the Ingratitude did 

not reſent it. | 


L LA W, &c. Book I. 


tion e according to the 
Are m | | 


force d. 


F. de cond. & dem. l. 40. H. ult. F. de pa 


does not paſs to the Heir, Executor, or 


Hoc tamen uſque ad primas perſonas tantum- 
modo ftare cenſemus : mh licentia concedenda do- 
natoris ſucceſſoribus hujuſmodi querimoniarum pri- 
mordium inſtituere. Etenim ſi ipſe qui hoc paſſus 
eſt, tacuerit, ſilentium ejus maneat ſemper, & non 
a poſteritate ejus ſuſcitari concedatur, vel adverſus 
eum qui ingratus eſſe dicitur, vel adverſus ejus ſuc- 
ceſſores. J. alt. C. de revoc. donat. Neque enim fas 
eſt ullo modo inquietari donationes, quas, is qui do- 
naverat, in diem vitæ ſux non retractavit. 5 1. in 


IV. 


If after a Donation made by a perſon 4. Revora- 
who had no Children, he happens to % & the 
have Children born to him, the Dona- 71, 


tion will be void, upon preſumption _ 


that he who gave having no Children, zeing after 
would not have given if he had had any, ward: bum 
and that he gave only upon this condi- 4% 7 Pe- 
tion, that if he ſhould happen to have 
Children, the Donation ſhould be of no 


4 Si unquam libertis patronus filios non habens, 
bona omnia, yel partem aliquam facultatum fuerit 
donatione largitus : & poſtea ſuſceperit liberos, to- 
tum quidquid largitus fuerat, revertatur in ejuſdem 
donatoris arbitrio, ac ditione manſurum. J. 8. C. 
de revoc. don. v. I. 6. f. 1. C. de inſt. & ſubſt. l. 102. 

a. 


Altho' this Law be only in favour of the Patron who 
had made a Donation to one whom he had ſet free from 
Slavery, yet we obſerve it indifferently for all perſons. But 
if the Donation was ſmall, and made by a perſon who 
had a plentiful Eſtate to a Donee that was in poor cir- 
cumſtances, and for favourable cauſes, would ſuch a Do- + 
zation be revoked by the birth of a Child? 

If this Child happens to die before the Donor has re- 
woked the Donation, ought it to ſubſit, the cauſe of the 
Revokation having ceaſed by the Child's death? or, is it 
annulled in ſuch a manner by the Child's birth, that its 
death cannot make it revive? Theſe words of the Law, 
revertatur in ejuſdem donatoris arbitrio ac ditione 
manſurum, ſeem to ſignify that the Donation is annul- 
3 ͤ de Pr my 

wen. Whith . confirmed by the ſixth Law, 
$. winked Aub. where it is ji. that if a Fa- 
ther burdens his Son who had no Children with a Subſti- 
eution, the ſaid Subſtitution will vaniſh, whenever the 
Son comes to have Children, evaneſcere ſubſtitutionem. 
To which we may add, that the Child which is born to 
the Donor after the Donation, being ſeiſed by its birth of 
a Right to ſucceed to its Father, this Right annuls the 
Donation, and which being once atmulled, there does not 
remain to the Donee ſo much as a Right to keep the Do- 
nation in ſuſpenſe, under pretext thut the Child may come 
to die before its Father. For it is unlawful to hope for 
an Event of this nature. Nec enim fas eſt hujuſmo- 
di caſus expectare. J. 34. f. 2. F. de cnur. empr. 


TITLE 


Reaſons for 
treating of 
Uſufruct in 


+ A Peet 5 


of USUFRUCT. 


T the foregoing Title mention 
if has b ade of the Reſe 

D as been made of the Reſerva- 
tions of Uſufruct which are 


4 place. made in Donations; and the like Reſer- 


vations may alſo be made in Marriage 


SGettlements, in Sales, Exchanges, Trani 


actions, and other Covenants . We 
may likewiſe by expreſs Covenants ſettle 
on any perſon the Uſufruct of a Thing 
without the Property b. So that ſeeing 
Uſufruct may be ſettled by Contracts, it 


is a kind of Covenant. And altho' it be 


likewiſe acquired by Teftaments, and 


death, or even by the Laws, ſuch as 
the Uſufruct which the Laws, the Or- 


other Diſpoſitions made in 2 of 


dinances, and the Cuſtoms give to Pa- 


rents in the Eſtates of their Children, 
whether it be under the Name of Uſu- 
fruct, or Wardſhip ; yet we chuſe to 


place this Matter here, which ſince it 


can only be in one place, ought to be 
put in the firſt where there is occaſion 
to ſpeak of it, as has been remarked in 
the Plan of Matters. 


Quiſquis rem aliquam donando, vel in dotem 
dando, vel vendendo, uſumfructum ejus retinuerit, 
&c. l. 28. C. de donat. | 

> Et fine teſtamento fi quis velit uſumfructum 
conſtituere, pactionibus & ſtipulationibus id efficere 
poteſt. /. 3. F. de uſuſr. F. I. inſt. eod. Sive ex teſta- 
mento, ſive ex voluntario contractu uſusfructus 
conſtitutus eſt. I. 4. C. eod. 


The practice of ſettling the Uſufrut 
of a Thing without the Property, is 
Natural in Society, not only becauſe of 
the indefinite Liberty of all forts of Co- 
venants, but alſo becauſe of the uſeful- 
nels of ſeparating on many occaſions the 


Right of Property from that of the pre- 


ſent Enjoyment. And this Separation, 


which is made naturally by the Com- 


merce of Letting to Hire and to Farm, 
is likewiſe made very juſtly upon other 
views; whether it be in Donations, 
where the Benefactor is willing only to 
diveſt himſelf of the Property of his E- 
ſtate, reſerving ſtill the preſent Enjoy- 


ment: or whether it be in the Commerce 


of Contracts, as if two perſons making an 
Exchange, each reſerves to himſelf the 
preſent Enjoyment of the Land or Tene- 


ment which he gives away: or in Teſta- 


ments, as when a Teſtator deviſes the Uſe 


Of Donations Tit. II. 


* 


and Profits of Lands or Tenements, leaving 
the Property of them to his Executor, 
or if he deviſes the Property, and leaves 
the Uſe and Profits either to the Uſu- 
fructuary, or to the Executor, or to 
another Legatee e. In all theſe caſcs, 
whether it be that the Uſufruct be ſet- 
tled by Covenant, by "Teſtament, by a 
Law, or by Cuſtom; the nature of it is 
{till the ſame, unleſs the Title by which 


the Uſufruct is ſettled makes ſome diſ- 


tinction: and it is this Matter of Uſu- 
fruct in general which is the ſubject 
matter of this: Title. | 


© Uſusfructus a proprietate ſeparationem recipit, 
idque pluribus modis accidit, Ut ecce fi quis uſum- 
fructum alicui legaverit. Nam hæres nudam habet 
proprietatem, legatarius vero uſumfructum. Et 
contrà ſi fundum legaverit deducto uſufructu, lega- 
tarius nudam habet proprietatem, hæres verò uſum- 
fructum. Idem alii alien, alii deducto eo 
fundum legare poteſt. Sine teſtamento verò ſi quis 
velit uſumfructum alii conſtituere, pactionibus & 
ſtipulationibus id efficere debet. F. 1. mſt. de uſufr. 


We may likewiſe conſider as a kind 
of Uſufruct, to which ſeveral Rules of 
this Title may be applied, the Right 


which the Incumbents of Church Bene- 


fices have to enjoy the Revenues be- 
longing to them. 
Ulufruct has this peculiar property be- 
longing to it, that the Eſtates which 
are ſubject to it do not belong to any 
particular Owner, but to the Church. 
Thoſe who have read this Matter of 
Uſufruct in the Roman Law, may be 
apt to find fault that we have omitted 
to ſet down under this Title the Rule 
which 1s to be met with in the eighth 


Law, F. de uſufr. & uſu leg. and in the 


fifty ſixth Law, F. de uſufr. Which 
Laws ſay, that if the Uſufruct of a 
Thing be given to a Town, or other 
Corporation, it laſts a Hundred years. 
But beſides that the caſe of ſuch an Uſu- 
fruct is ſo very ſingular and odd, that 
it does not deſerve a Rule d; if one 
were neceſſary, it would not ſeem juſt 
to make the Rest loſe, by an Uſu- 
fruct, the Enjoyment of his Eitate for 
three or four Generations; and it would 
be much more reaſonable to limit it to 
Thirty years. For which opinion we 
have the authority of another Law. VJ. 


J. 68. in f. F. ad leg. falc. af, 


© See the twenty firſt Article of the firſt Section of the 
Rules of Law. | e. 
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Of the Nature of Uſufrut?, and of 
"the Rights of the Uſufruttuary. 
The CONTENTS. 


1. Definition of L —_— AE. 
75 Tae and Immovea- 


bz. 3 — 
3. Uſufrutt comprebends all forts of Re- 
venus. 1 


4. The Uſufruftuary makes the Fruits 
5. The Rent of the Leaſe belongs to the 
_ Uſufruttuary, as the Fruits do. 
6. The Revenues which are acquired ſuc- 
© "cefftvely, are ſhared between the 

"Proprietor and the Uſufruftuary, 
in proportion to the time. _ 
7. In what manner the Uſufruttuary may 
"amicipate the Harveſt. * 
8. Augmentation or Diminution of the 
© Ufafratt by the change happening 

Bugs, + Rs 

9. Changes "which the Uſufrutuary may 
male in the Eſtate, for raiſing the 
Nr a 

. Trees cut dow. | 

„ . 

. Trees blown down muy be imploped in 


Moo». RY EP 
14. Service acceſſory to the Uſuftuf. 


15. Conveniencies whith are not neceſſary 
T0 the Uſuſrufnary. _ . 
'6. The Uſuftuttuary has the Services. 
17. The Improvements and Reptirs which 
he Uſufrufthaty may mate. 
18. He bannot take. away the Improve. 
.- ments or Repairs which he has 
prog ee paw LEED 
19. The Uſufrutittry thay transfer, Jell, 
' and give away his Right, _ 
20. He may interrupt the Leaſe. 


«© 
© $ y Fl 
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1 . 


1. Defaiti- J J Sufrut is a Right to uſe and enjoy 
on of Uf. I a Thing which is not our own, 


relerying it whole and entire, without 
poiling, or diminiſhing itt. 
U ſusfructus eſt jus alienis rebus utendi, fruen- 
di, falyâ rerum fubſtantid. J. 1. F. de uſufr. mf. eod. 
See on theſe laſt words, without ſpoiling, or diminiſh- 
ing it, that which ſhall be ſaid in the third Section. 


II. 


2. Uſufrus We may have the Uſefruct not only 
of Movea- of Things Immoveable, but alſo of 
bles and Moveable; ſuch as a Suit of Hangings, 


g The Uſufruct 


ment that he acquires his Right, 


a Herd of Cattle, and of other Movea- Inmorea- 


ble Things b, according to the Rules Ces. 
which ſhall be explained in the third 
Section. ; 


b Conſtitit autem uſusfructus non tantùm in fun- 
do, & ædibus: verùm etiam in ſervis & jumentis, 
cæteriſque rebus. J. 3. f. 1. F. de uſufr. I. 7. cod. 
. eod. See the third Section. 
EEE > 
t confiſts in the full and 3. Haus 
entire Enjoyment of all the kinds of , 
Fruits, Revenues, Conveniencies, and 1 * 
Ufes which may be reaped from the 
Thing of which one has the Uſufruct. 
Such are the Fruits of Trees, the Cut- _ 
tings of Coppice Wood, the young 
Trees which may be taken out of a 
Nurſery without ſpoiling it, all Crops, 
the Honey of Bees, and in general the 


Venues. 


Uſufructua y enjoys and uſes every thing | 
without reſerve. And we may hkewite 


have the Uſufruct of Moveables and 
Immoveables, from which we reap no 
other ule beſides that of bare Recreation ©. 


Omnis fructus rei ad fructuarium pertinet. J. 7. 
F. de uſafr. Quicumque reditus eſt, ad uſufructu- 
arium pertinet. Quæque obventiones ſunt ex ædi- 

iciis, ex areis, & cæteris quæcumque ædium ſunt. 
d. J. f. 1. Quidquid in fundo naſcitur, quidquid 
inde percipi poteſt, ipſius fructus eſt. J. 9. eod. I. 59. 


8. 1. ed. Seminarii fructum puto ad fructuarium 


Ttinere. Ita tamen ut & vendere ei, & ſeminare 
iceat. J. 9. §. 6. cod. Silvam cæduam poſſe fructu- 
arium cxdere. d. I. F. alt. Si apes in eo fundo' 
ſint, earum quoque uſusfructus ad eum pertinent. 
ET $. 1. Numiſmatum aureorum, vel argen- 
teorum vetèrum, quibus pro gemmis uti ſolent, 
uſusfructus legari poteſt. I. 28. F. eo. Sta- 
tuæ & imaginis fructum poſſe relinqui magis ett : 
quia & ipſæ habent aliquam utilitatem, ſi quo loca 
opportuno ponantur. Licet prædia quædam talia 
ſint ut magis in ea impendamus quam de illis acqui- 
ramus, tamen uſusfructus corum relinqui poteſt. 
J. 41. eod. ; 

IV. 


The Uſufructuary who at the mo- 4. Le U 
andi _ 
chat it begins to take place, finds Fruits 1, 
hanging on the Trees, or unſeparated ich te 
from the Ground, which are ripe, may gathers i 

ather them, and they are his own. o. 

nd if the Uſufruct happens to be ex- 

— either by the death of the Uſu- 

ary, or otherwiſe, in the time of 
Harveſt, the Portion of the Fruits which 
the Uſufructuary gathered before his 


death, altho' ſtill remaining on the E- 


ſtate, yet being ſeparated from the 
Ground, will belong to his Heirs, Ex- 
ecutors or Adminiſtrators. And what 
remains ungathered, will belong to the 
Proprietor, as alſo the Fruits which fell 
of themſelves, and to which the Uſu- 
fructuary had not put his hand. For 
ſeeing he has only a Right to . 

3 this 


— iſ 2 0 Us UFRUCT: | Tit. II. Sect. Sy\ \ 


this Right expires before the Enjoy- 
ment, he has nothing farther to pre- 
tend. So that when the Uſufructuary 
dies before Harveſt, his Heirs, Execu- 
tors, or Adminiſtrators, will have no 
ſhare in the Fruits 4. 


4 Si pendentes fructus jam maturos reliquiſſet 
teſtator, fructuarius eos feret, ſi die legati cedente 
adhuc pendentes deprehendiſſet. Nam & ſtantes 
fructus ad fructuarium pertinent. I. 27. f. de uſafv. 
Si fructuarius meſſem fecit, & deceſſit, ſtipulam, 
quæ in meſſe jacet, hæredis ejus eſſe Labeo ait. 
Spicam, quæ terra teneatur, domini fundi eſſe; 
fructumque percipi, ſpica aut fœno cæſo, aut uvi 
ademptâ, aut excuſsd oled, quamvis nondum tri- 
tum frumentum, aut oleum factum, vel vindemia 
coacta ſit. Sed ut yerum eſt quod de olea excuſſa 
ſcripſit, ita aliter obſervandum de ea olea quæ per 
ſe deciderit. Julianus ait fructuarii fructus tunc 
flieri, cum eos perceperit. /. 13. F. quib. mod. uſusr. 
vel uſ. am. Fructuarius, etiamſi maturis fructibus, 
nondum tamen perceptis, deceſſerit, hæredi ſuo 
eos fructus non relinquet. J. 8. in fine. F. de ann. 
legat. 9 155 S | 
It is to be remarked on this Article, that as an U- 
 ſufrutt may be acquired by different Titles; ſuch as'a 
Teſtament, a Contradt, a Law, as has been taken 
notice of in the Preamble to this Title; ſo we ought to 
w in each kind of Uſufruit, as to what concerns 
the, Rights of the Uſufruttuary, whatever has been re- 
gulated in that matter by the Title, altho' it be diffe- 
rent from the Rule explained in this Article. Thus, 
the Enjoyment which the Incumbents of Church Bene- 
fices have of the Fruits belonging to them, is a kind of 
ufrutt, which is regulated in another manner. For 
m_ 2 the Fruits of the Beneſice belong to the Incumbent 
on account of the Charges and Burdens, the Fruits of 
the laſt year, reckoning the year to commence, as is the 
Rule, from the firſt of January, are ſhared between the 
Executors or Adminiſtrators of the late Incumbent, and 
his Succeſſor in the Benefice ; in proportion to the time 
that the late Incumbent lived the laſt year. Thus the 
Fruits of the Dowry, after the diſſolution of the Mar- 


e 
4 


riage, are ſhared differently between the Survivor and 


the Heirs or Executors of the deceaſed, actording to the 
different Cuſtoms of Places, as has been remarked in 
the Preamble to the Title of Dowries. Thus the Uſu- 
Truth of Fathers, and Wardſhips, are regulated accord- 
ing to the Proviſions made in ſuch caſes by the reſpec- 
tive Cuſtoms and Uſages of Places, 

5. Te If the Fruits of Lands, which are 
> of ;* ſubje& to an Uſufruct, were let to Farm, 
longs to che the Uſufructuary who has actually ac- 
Ufrud- quired his Right at the time of the Har- 
ary, as the veſt, ſhall receive of the Farmer the 
Fruts do. Rent of the Farm, in the ſame manner 
as he would have gathered the Fruits, 
in caſe there had been no Leaſe. And 
althoꝰ the Uſufruct come to be extinct 
between Harveſt- time and the Term of 
Payment, yet the Uſufructuary, or his 
Heirs, Executors, or Adminiſtrators will 
receive the whole Rent of the Leaſe, 

for that Crop e. 
| efundta fructuarià menſe Decembri, jam om- 
nibus fructibus, qui in his agris naſcuntur, menſe 
Octobri, per colonos ſublatis, quæſitum eft utrùm 
penſio hæredi fructuariæ ſolvi deberet: quamvis 
— 15 Kalendas Martias, quibus penſiones 
Vo. I. 98 099 7 * 


from the firſt of January, and ceaſes 


93 


inferri debeant, deceſſerit: an dividi debeat inter 
hæredem fructuariæ, & rempublicam cui proprietas 


legata eſt? Reſpondi rempublicam quidem cum 


colono nullam actionem habere : fructuariæ vero 
hæredem ſua dic, ſecundum ea quæ proponerentur, 
penſionem percepturum, J. 58. f. de ( 


— 
VI. 


The Revenues which are acquired 6. Te Re- 
ſucceſſively, and from moment to mo- venue 

ment, ſuch as the Rents of a Houſe, % 3 
belong to the Uſufructuary in propor- ſaceſforly 
tion to the time that his Right laſts. are ſhared 


Thus, when an Uſufruct commences #e:ween the 
Proprietor, 
before the end of the year; the Pro- Fo hens "4s 


prietor ſhall have the Rents which ac- , in pro- 
crue after the Uſufruct is extinct, and portion tothe 
the Uſufructuary, or his Heirs, Execu- e. 
tors, or Adminiſtrators, ſhall have the 
Rents for the time that the Uſufruct 

laſted. 


t Si operas ſuas locaverit ſervus fructuarius, & 
imperfecto tempore locationis uſusfructus interierit: 
quod ſupereſt, ad proprietarium pertinebit. Sed 
& ſi ab initio certam ſummam propter operas cer- 
tas ſtipulatus fuerit, capite deminuto eo, idem di- 
cendum eſt. 1, 26. F. de uſufr. 


VII. 


The Uſufructuary may gather, before ,, what 
a perfect Maturity, the Fruits whole manner the 
nature is ſuch, that it is either cuſtoma- _—_— 
ry, or more profitable to gather them 77.0.7, 
before they are fully ripe. Thus we Harveſt. 

do not wait for the full maturity f 


Olives, Hay, or of a Copſe. But the 


Uſufructuary ought to tarry till the time 


of full Maturity for Harveſt, and for 
the Vintage s. 


8 Silvam cæduam etiamſi intempeſtive cæſa fir, 
in fructu eſſe conſtat: ſicut olea immatura lecta: 
item foenum immaturum cæſum, in fructu eſt. 
1.48. §. 1. F. de uſufr. In fructu id eſſe intelligi- 
tur, quod ad uſum hominis inductum eſt; neque 
enim maturitas naturalis hic ſpectanda eſt : ſed id 
tempus, quo magis colono dominove eum fructum 
tollere expedit. Itaque cùm olea immatura plus ha- 
beat reditus, quam fi matura legatur, non poteſt 
videri, fi immatura lecta eſt, in fructu non eſſe. 


J. pen. F. de uſe. & uſufr. leg. 
VIII. 


The Uſufruct increaſes, or diminiſhes, g. Aug 

in proportion to the Augmentation, or mentation 

Diminution which may happen to the 7 1 51 

Eſtate that is ſubject to the Uſufruct. 77 — 

And as the Uſufructuary bears the Loſs ) re 

or Diminution of his Uu if 5 change ha 

Eſtate periſhes, or is damaged by an In- Penig to the 

on, by Fire, or other Accident h; — 

ſo likewiſe he reaps the advantage of 

the changes which make the Eſtate bet- 

ter, or larger. As if the Event of a 

Law-Suit acquires to the Eſtate a Ser- 
e vice, 
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Uſufruciu- 


3 


vice, or a greater Extent, of Ground; 
or if the Neighbourhood of a River 
brings to it ſome Addition”. an 


o See the fourth, fifth, and ſixth Articles of the ſexth 
Section, -- DOD, 

i Huic vicinus tractatus eſt, qui ſolet in eo quod 
acceſſit tractari: & placuit alluvionis quoque uſum- 
fructum ad fructuarium pertinere. /. OE 4. F. de 


9. Cha 1 ra The Uſufructuary ma open a Quarry 


in the Ground of which he has the U- 
ſufruct. For the Stones which he dig 
out of it are inſtead of Fruits; and it is 


xfaze, for the fame thing with reſpect to the other 


revenue. 


* raiſing ile matters which he ſhall get out of the 
| ſaid Ground. And he may likewiſe | 


pluck up by the roots a Plantation, as 
of Vines, for inſtance, to make ſome 
ſuch change in it, provided that the E- 
{tate be improved, and the Revenue in- 
creaſed. by it. For the Uſufructuary 
may make Improvements, but he can- 
not make any change to the detriment 
of the Proprietor's Right. But altho 
the Revenue were augmented by a 


change of the condition of the Eſtate, 


if this Improvement were only for a 
time, or if this change ſhould occaſion 


otherwiſe ſome Inconveniences or Ex- 


pences, which might prove chargeable 
to the Proprietor, the Uſufru 

would be bound to indemnify him, he 
having exceeded the bounds of his 


Right. Thus, it is by the circum- 


ſtances that we ought to judge of the 
changes which the Uſufructuary may, 


or may not make. 


Inde eſt quæſitum an lapidicinas, vel cretifodi- 
nas, vel arenitodinas ipſe inſtituere poſſit. Et ego 
puto etiam ipſum inſtituere poſſe, F non agri par- 
tem neceſſariam, huic rei occupaturus eſt. Proinde 


venas quoque lapidicinarum, & hujuſmodi metal- 


10. Trees 
blown 


down. 


_ ccelum corrumpant 


lorum inquirere poterit.— & cæterorum fodinas, 
vel quas pater-familias inſtituit, exercere poterit, 
vel ipſe inſtituere, ſi nihil agriculturæ nocebit. Et 
fi forte in hoc quod inſtituit plus reditus fit, quam 


in vineis, vel arbuſtis, vel olivetis quæ fuerunt, for- 


ſitan etiam hæc gejicere poterit. Si quidem ei per- 
mittitur meliorare proprietatem. J. 13. f. 1. F. de 
uuſufr. Si tamen quæ inſtituit uſufructuarius, aut 
ri, aut magnum apparatum 
ſint deſideratura opificum forte, vel legulorum, quæ 
non poteſt ſuſtinere proprietarius, non videbitur 
viri boni arbitratu frui. d. I. 13. H. 6. Rs 


X 


The Trees blown down by the Wind, 


or by ſome other Accident, belong to 
the Proprietor of the Ground of which 


they were a part. So that he is obliged 


to carry them away at his own charges, 
that they may no ways incommode. 
And the Uſufructuary receiving no be- 
nefit bf them, be is hor obliged to plany 
new ones in their ſtead m. Ws 
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Si arbores vento dejectas dominus non tollat, 
quod incommodior ſit uſusfructus, vel iter 


: (ol actionibus uſufructuario cum eo experiendum. 


7. 19. F. 1. F de uſufr. Arbores vi tempeſtatis, 
non Cu ii everſas, ab eo fubſtitui non 
placet. J. 59. cod. See the following Article. 


XI. 


| The dead Trees belong to the Uſu- 11. Dl 
fructuary as a kind of Revenue, but Tres. 


with the charge of planting new ones 


in their room u. 


n In locum demortuarum arborum aliæ ſubſti⸗ 


tuendæ ſunt: & priores ad fructuarium pertinent. 


1. 18. F. de uſufr. 


e e. 
If the Places ſubject 


pair, to which the Trees that are blown 
down by ſome accident may be ſervice- 
able, the Uſufructuary may make uſe of 
them for that purpoſe o. | 

* Arboribus evulſis, vel vi ventorum dejectis uf- 
= ad uſum ſuum & villz poſſe uſufructuarium 
e Labeo ait. J. 12. f. de uſufr. Materiam ip- 


fam ſuccidere, quantum ad villz refectionem, 
putat poſſe. d. I. 12. | 


XIII. 
The Uſufructuary 


the Vines, provided he does not do any 
damage to the Wood p. 


? Ex ſilva cædua pedamenta, & ramos ex arbore 
uſufructuarium ſumpturum: ex non cædua in vi- 


neam ſumpturum: dum ne fundum deteriorem fa- 


ciat. J. 10. F. de uſufr. 
XIV. 


If the Uſufructuary of a Piece of 14. Sevi 
Ground cannot have accefs to it, but acceſy 5 
thro' another Ground belonging to the Ha 
this ud. 


prom who created the Uſufru 
aſſage will be due to the Uſufructuary. 
Thus, if a Teſtator has bequeathed the 
Uſufruct of a Piece of Ground, to 
which one cannot enter, but thro? ano- 


ther Ground of his Succeſſion, and this 


other Ground remains with the Exe- 
cutor, or is deviſed to another Lega- 
tee; the Executor or the Legatee bold 
ing this Ground of the Teflator, will 


be obliged to ſuffer the Service of the 


Paſſage 1; and to give it ſuch, as ſhall 
be found neceſſary for cultivating and 
enjoying the Ground that is ſubject to 
the {aid Uſufructr. 


7 Uſusfructus legatus adminiculis eget, ſine qui- 
bus uti frui quis non poteſt. Et ideo ſi uſusfruc- 
tus legetur, neceſſe eſt tamen, ut ſequatur eum 
aditus. J. 1. $. 1. F. ſi uſugfr. pet. Si uſusfructus fit 
legatus ad quem aditus non eſt per hæreditarium 
fundum, ex teſtamento utique fructuarius 
conſequetur, ut cum aditu ſibi præſtetur uſusfruc- 

tus. 


| to an Uſufruct 12. Trees 
happen to ſtand in need of ſome Re- li 


| may take Trees 13. Vine 
out of a Wood, for making Props for . 


tus. d. ,. 1. f 2. -:In hac ſpecie non aliter conce 

e c ee aged ee, ans priep 
jus tranſeundi uſufructuario preeſtet. J. 15. §. T. F. 
de uſu & nin lg. 

Utrüm, autem aditus nde iter, an, yer 
& via debearur fruftuario, .. legato ei uſufructu 
Pomponius libro quinto duhitat: & recte putat, 
prout uſusfructũs perceptio defiderat, hoc ei præ-· 
ſandum, . I. L. f.;. F ſi uſuſ per. 
Min vim iter eee * 


* Hates "% XV. j + 


15Conve- | | | 

—_ _ queathed, the Uſufructuary wants ſome' 
not neceſſa- conveniences which 4 are not abſolutely! 
y is the U neceſſary for the Enjoyment, ſuch as 
ſafrudtua- that of à Paſſage, he cannot pretend 
5. that the Executor ſhould furniſi him 


ſuch ſorts of conveniences. Thus, he 
If the Uſufructuary has made Im- 18. He 


him more convenient Lights for a Cham- 
ber, a more eaſy Paſſage, or a Liberty 
to draw Water out of a Well. For the 
Uſufruct is limited to the Enjoyment of 
the Thing, ſuch as it is at the time that 
the Uſufructuary acquires his Right. 


N N * n a Fl % 3 n ; 7 
f Sed an & alas utilitates & ſervitutes ei heres 


ſtare debeat, puta luminum, & aquarum, an ve- 


r0 non? Et puto eas ſolas præſtare compellendum, 


ſine quibus omnino uti non poteſt. Sed ſi cum 
aliquo incommodo utatur, non eſſe præſtandas. J. 1. 


S. wit. ff. ſi uſuifr. pet. 8 
16. Ve The Uſufructuary may in his own 


Uufructu- : 1 ; 
L. e name ſue for the Right of a Service, if 


5 has the Uſe and Profits, and may ſue the 
Neighbour who owes it, in the ſame 
manner as the Proprietor himſelf might 
dot. . 


Si fundo fructuario ſervitus debeatur, Marcel- 
uus libro 8. apud Julianum Labeonis & Nervæ ſen- 
tentiam probat, exiſtimantium ſervitutem quidem 
eum vindicare non poſſe, verùm uſumfructum vin- 


dicaturum. Ac per hoc vicinum, ſi non patiatur 


eum ire & agere, teneri, ei quaſi non patiatur uti 


frui. J. 1. F. fi uſufruct. per. of 
C 


17. The The Uſufrudtuary may make in the 


Improve Eſtate of which he has the Uſufruct, 
2 "ns Improvements, and Repairs, uſeful or 
Repairs 8 
which the neceſſary, and even for his bare plea- 
Uſfruu- ſure; provided he does not make the 
0 my Eſtate the worſe, nor change the con- 
make. dition of the places. Thus, he cannot 
raiſe a Building higher, nor change the 
Apartments or other Dependeneies of a 
Houſe, nor disfigure them, augment, 
or diminiſh them, not even by adding 


what would be better, or demoliſhing 


what is uſeleſs. But he may, for In- 
ſtance, make new Lights, paint the 
Rooms, and imbelliſh the Houſe with 


Statues and other Ornaments”. 


- * Neratius libro quarto membranarum ait, non 


Vo. I. 


any is due to the Eſtate of which he 


/ 
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poſſe fructuarium prohiberi quominus reficiat. 
Quia nec arare prohiberi poteſt, aut colere. Nec 
ſoſum neceſſarias refectiones facturum, Ted etiam 
voluptatis cauſa, ut tectoria, & pavimenta, & ſi- 
milia. Neque autem ampliare nec utile detrahere 
poſſe quamvis melius repoſiturus ſit: quæ ſenten- 
tia vera eſt, J. 7. in f. & l. 8. F. de of # Si æ- 
dium uſusfructus legatus fit, Nerva filius, & lumi- 


na immittere eum poſſe ait. Sed & colores, & 


picturas, & marmora poterit, & ſigilla, & ſi quid 
ad domus ornatum, Sed neque diætas trans for mare 


vel conjungere, aut ſeparare ei permittetur: ve! N. 


aditus poſticaſve vertere, vel refugia aperire, vel 
atrium mutare, vel viridaria ad alium modum con- 
vertere. Excolere enim quod invenit pateſt, qua- 
litate ædium non immutatâl. Item Nerva eum 
cut ædium uſusfructus legatus fit, altius tollere non 
poſſe, quamvis lumina non obſcurentur, quia tec- 
tum magis turbatur; J. 13. F. 7. eod. v. 5. S. cd. 


| | k cannot take 
proyements, or Repairs, whether uſe- 7 ay the 


ful or neceſſary, or for his pleaſure, he Inpbvve- 
can, demoliſh nothing of what he has mers, o 
built, nor take away any thing but .. 
* | ee whic 
what may be preſerved after it is taken % dl. 
N ne 7 77 

Sed ſi quid inædificaverit, poſtea eum neque 

tollere hoc, neque refigere poſſe. Refixa planè 

poſſe vindicare. I. 15. de uſufr. See the laſt 

Article of the third Section of the Title of Dow- 


ries. EY 
The Uſufructuary may either enjoy 19. N N 
the Thing of which he has the Ui ſufrudtua- 


fru& himſelf, or he may let out his 7 


Right to another: he may likewiſe ſell, ny 


transfer, fell, or give away his Uſufruct. iv away 
And the Diſpoſition which he makes of h, right. 
it, is to him inſtead of an Enjoyment of 
it, and preſerves his Right . 


-7 Uſufructuarius vel ipſe frui ea re, vel alii fru- 
endam concedere, vel locare, vel vendere poteſt. 
Nam & qui locat utitur, & qui vendit ut tur. Sed 
& ſi alii precario concedat, vel donet, puto eum 
uti atque ideo retineri uſumfructum. J. 12. f. 2. F. 


de uſuſr. Cui uſusfructus legatus eſt, etiam invito 


hærede, eum extraneo vendere poteſt. J. 67. eod. 


XX. 


The Uſuftuctuary has the liberty of 20. Hemay 


interrupting the Leaſe which the Pro- inerrupe 
prietor had made, in the ſame manner as “e Leaſe. 
the Buyer has 2; unleſs it be otherwiſe 
regulated by his Title. For having the 
Right of enjoying the whole Revenue, 
and commonly during his Life; he is as 
it were Maſter; and is not obliged to 
let the Farmer enjoy a Profit which be- 
longs to him. | | 
* Quidquid in fundo naſcitur, vel quidquid inde 
percipitur, ad fructuarium pertinet : penſiones 
quoque jam antea locatorum 3 fi ipſæ quo- 
que ſpecialiter comprehenſæ ſint. Sed ad exem- 
plum venditionis, niſi fuerint ſpecialiter exceptæ, 
poteſt uſusfructuarius conductorem repellere. J. 59. 
F. 1. f. de uſufr. See the fourth Article of the 
third Section of Letting and Hiring. | 
ek SECT. 
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5 to e all the 
1 2 Eſtate — is ab- 
jest to it is capable of producing, 'Uſe 
. a 12 


Fruits of the Gr 
of them as may de conſumed by Uſe, 


and which is — eſſary for the oy on 
who has the Uſe, 'or which is ſettled b 


his Title: and the Surplus belongs t 


the ietor of the Eſtate. 


ceſſary to. ſu 


{aid Ground produces: or the Uſe may 
be even reſtrained to certain kinds of 
Fruits or Revenues; without extending 


it to others. Thus we ſee in the . 
man Law, that he 


who had 'oti tily the 
ſimple Uſe-of a Piece of Ground, had 
no ſhare of the Corn, or Of thir grew 
in it⸗: And that he 'who had thi 


ly to make uſe of them for dunging his 


rounds, and had no ſhare, either in 


the Wool, or Lambs; and even for the 
Milk, it is ſaid in ſome places that he 
could take only a very ſmall portion of 
it; and in other Places 1 it is ſaid, he had 


no right to any of it®, 
* Neque oleo (uſurum) neque frumento. I. 12. 


8. de uſu C habit. 
odico lacte uſurum puto. J. 12. f. 2. . de 


| #:ſu & habirat. Si pecorum vel _ uſus lega- 


tus ſit, neque lacte, neque e lana utetur 
uſuarius, quia ea in fructu unt. 5 e ad ſteroo- 
randum agrum ſuum . uti kr 5. 4. 
. de uſu & habit. l. 12. 5. * 


Of Habita- _ Habitation * in Houſes, what Uſe is 


tion. 


in Lands: and whereas he who has the 
Uſufruct of a Houſe, may enjoy the 
whole Houſe ; he who has only a Right 
of Habitation, has his Enjoyment of it 
limited to what part is neceſſary for 
bim, or ſettled by his Title. As to 
which it js neceſſury to obſerve, that al- 
tho' the word Habitation appears to be 


reſtrained in ſome Laws, to the ſenſe 
explained in this Definition e; yet it 


icems in others that Habitation, as alſo 
* 2 
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25 to take out of 
ſuch Portion 


He, 

thoſe, who have rhe Right of Uſe in a 
Foreſt, or a Copice, can only take out 
— chem what is neceſſary for their Uſe, 
| ulated by their” Title. And he 
1 as the ot of any other Ground, 
can only es puy $i $3 The rag, be ne- 
NEA ſions he ſhall 

have of thoſe Kind of 2 


„ Was eftrainca on- 


| uſe 1 Fo TR 
ment of the hole Houle... 80 that it 
is not ſo much by the ſenſe of - theſe 
words Habitatioy and Ufo, "that" we are 
to extend or limit the E joyment of 
thoſe. perſons. who have ſorts of 
Rights, as bythe partes of -abie Tels by 
oh it is conveyed,” which may help 
us to judge of the 3 either of 
the Tedatbr, if rhis 
by: erte or of the Parties con 
| | n by Ce chat it is 
ſettled & | 
6 Side 41.7. 


fe. — £16448 
Article © „ 


eee tt, ofthe ouch Nee, 
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. commuode the Proprietor. 

4. The Uſe cannot be raniferred Fo other 

© perſons... 

5. How the Uſe areuired to the Huſtand, 

bre the Wiſe, is for both.” 
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7. Definition of Habitation. 

8. Habitation extends 70 the, whole Fa- 
mily. 

9. 7⁰ 65.4 places Habitation 3 

10. The Ripht of Habitation war le 

transferred. _ 

11. The Right of Huli is  dwing 
os 


de Uk 8 


TSE is a «Right to Uh out of 1. De 
the Fruits fubje& to it, ſo much oi of oe 

e who has the Uſe may conſume on 
his Wants, or ſo much 3s is given him 
by his Title:. And this is regulated 
either by the Title it ſelf, if it has ex- 
preſſed the Quantity, or by the Pru- 
dence of the Judge, according to the 
Quality of him who has the Uſe, and 
the Intention of the Perſons who have 
ſertled this Right, or by the Cuſtoms 
and Uſage of the Places, if they have 
made any proviſion therein b. 

* Cui ufus relictus eſt, uti poteſt, frui non po- 
teſt. J. 2. F. de uſu & habit. Minus Juris eſt in 
uſu quàm in b Nam is qui fundi dum 
— 5 uſum, nihil ulterius habere intelligitur, quim 
u oleribus, pomis, floribus, fœno, ſtramentis, & 
lignis ad uſum quotidianum utatur. $. 1. inf}. de 
8 I. 10. f. 4. I. 12. f. 1. F end. Non 

uſque 2 ps. ng pe ſed ad uſum ſcilicet, non 

1. F. 1. cad. 


ey e os 4 plus uſus ſit legatarius quam 
bs judicis, qui judicat quemadmodum 


| N continetur ne aliter quam debet utatur. J. 22. 


C. Alt. F. cod. f cum uſurario agendum eſt, 
Pro dignitate ejus. . 12. F. 1. d. II if 


aht is acquired 


— > +} A f * 1. * e eee _ 


A. ben che It the Peas out af Which he who 
Us implies has the Uſe of them has a right to take 


— 4 10 EP on 8 808 Grqund 8 


which he has the Uſe, chat there is 

reciſely no more than what his. Occa- 

| i 12 he ſhall have the whale, 
in * 


c 
Mm 


af Fundi 1 gut beebit 3 
quod in annum dumtaxat ſufficiat, capere: licet 
mediocris prædii eo modo fructus conſumantur. 
Quia, & domo, & ſervo ita uteretur, ut nihil alii 


8 eral n 1. 15. Fu 


E FP 

2. 1.0% He os — the, die of Pen of 
ground, has liberty to go into it to uſe 

9 his Right, but without n uy 

made the Io to the Proprietor . 


ä a In eo fundo hactenus ei morari licet, ut yer 
domino fundi moleſtus ſit, neque his 
ruſtica fiunt, > e J. Sr 
7 lalit. 5 I, * op 


; Iv. ire 
2 The LB Seeing the Bi ht of Uſe 1 limited 
to the perſon of him to whom the Ute 


dae dy is granted, he can neither ell, let to 


ſons, hire, nor give away a Right which is 
perſonal to him, and which paſſing to 
another perſon might be more charge- 
able, or more inconyenient to the Pro- 
prictor*. And if there ſhould be any 
difficulty to know whether he who has 
the Uſe may uſe his Right otherwiſe 
than in — it ought to be * 
by the 2 the Quality of the 
Perſons, and by the other circumſtances. 


_* Nee ulli abi us quod habet, ave vendere, aut 
locare, is W poteſt. J. 11. in 

Fo fy i, $. 1. is fr ft. end. Quemadmo- 

dum enim concedere ali i operas paterit, cum ipſe 

uti debeat. J. 12. f. Alt. F. cod. See the tenth Ar- 


ticle of this Section. 
7 V. 


J. Hom the The Right of Uſe, as alſo that of 
Oe] Habitation, which accrues either to 
Huan, the Huſband, or to the Wile, by a Le- 
or the Wife, gacy, or other Diſpoſition made in 
in for both. proſpe& of death, is communicated 
1 the one to the other: and they 

will uſe this Right in common together 
during the Life of the Perſon to whom 
it is given . For he who hath be- 
queathed either an Uſe, or a Habitation, 
to one of the Parties joined together in 
Wedlock, hath had no mind to exelude 
the other from ſharing in it. But if a 
Right of Ule of ſome Fruits was be- 
queathed either to the Huſband, or to 


"of Vs xd ö 


— as the 0 | 


Tit 11. See t 


the Wiſe, before they were e married, 
the: Marriage happening afterwards 
would not make the condition of the 
Proprietor worle; and the Uſe would 
be limited to what had been regulated 
by the Title. And it would be the 
fame Dips £ had the Uſe been acquired 
Mast wenant, either before or after the 

rriage. And in all theſe caſes, it is 

by the circumſtances that we are to 


5 of the effect which the THe 


197 


t to haves. 


f. uſus relictus eſt, aut marito, aut mu- 
daf marito poteſt illic habitare, non ſalus, 
wah B 


milia cum quoque ſua, J. 2. de u(t 
& hab. Mulieri autem ſi uſus 1640 . 25 


eam & cum marito habitare. J. 4. f. 1. cod. See 
hereafter the eighth Article, 

Cæterarum 8 rerum uſu legato, dicenduin 
eſt uxorem cum viro n promiſcuo uſu eas res ha- 
bere poſſe. J. g. ed. Neque enim tam ſtrictè in- 
terpretandæ funt Fehbat defunctorum. J. 12. 
5. 2. in f. cod. Conditionum verba quz teſtamen - 
to pra{cribuntur, N voluntate ere. 
L 101. K. 2. F. de cond. & demonſtr. _ 

s Semper 1 e 4 in cxteris 456 
tractibus id ſequimur quod factum eſt. l. 

de reg. jur. See the * Article, with t +7 
mark on it. 


The Right of vr is pan ng: for 6. The Uſe 
one, or more years, but it laſts during /-/is during 
the Life of binn who has the Uſe, if it 1 rife 

is not otherwiſe Karle by tor Title 

of the ſaid Right 


ges hereafter the eleventh Article of this Sedtion, 
gud the frſt Article of the cih) Section. | 


VII. 


Habitation is a Right to dwell in a 7. DH. 
Houſe, and he who hath this Night, 9 of 4ab- 
hath as it were an Ulc, or an Uſufruct, ©: 
according as his Title extends; or limits 
the Right of Inhabiting*. "1 


| Domus uſus. I. 2. F. 1. ff. de uſu & lub. See 
the texts quoted at the end of the Preamble to this 
Section. _ See hereafrer the ninth Article. 


The Right of Habitation extends to g. ras 
the whole Family of the perſon who has ion extend. 
this Right. For he cannot dwell ſepa- w the whole 
rately _ his Wifc, his Children, and Fang 
his Servants. And it is the ſame thing 
if this Right belongs to the Wife". 

And this is underſtood likewiſe of the 
Habitation which was acquired before 
the Marriage n. 


1 Poteſt illic habitare non ſolus, verùm familia 
cum quoque ſua. 1. 2. . 1. . de uſu & hubir. Ser 
the ih Article of this Section. 

Mulieri autem ſi uſus velictus ſit, poſſe eam & 
cum marito habitare, Quintus Mutius primus ad- 
miſit, ne ei matrimonio carenduny forex, chm uti - 
vult domo. Nam per contrarium quin uxor cum 

marit6 
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places Ha- hole Houſe, or only. to à part. of it, 


bitation ex- 
according as it appears to be regulated 
5 by the Title. But if the Habitation is 


= =; IE LACY - 9 4 
n — 
Wn bop wes 


it, but only either according to. the 


who acquircs ig 1 0 it will compre- 
hend all _neceſſ hen ele even 
 altho? 2 51 remain for the 
Proprietor . N 


( Ita uteretur (domo) ut nihil alii ae no- 
: mine ſupereſſet. J. 1 5. F. de uſu & habit. Si domus 
uſus legatus ſit ſine fructu, communis refectio eſt 
rei in fartis tectis, tàm hæredis quim uſuarii. Vi- 
deamus tamen, ne, fi fructum „ 4304 

reficere debeat: fi ver talis fit res cujus uſus 
tus eſt, ut hæres fructum percipere non poſſit, e. 
gatarius reficere cogendus eſt. Quæ diſtinctio ra- 
tionem habet. J. 18. F. de uſu & habit. We ſee in 
zhis Law both the caſes; one, where the Habitation ex- 
zends to the whole Houſe : and the other, where it is con- 
fined to a part of it. See the Tenth Article of this 

Section. 3 


io; The Le who has a Right of Habitation 
Right of in a Houſe, or in a part of it, may aſ- 
* ſign over and let out his Right to ano- 
3 ther, without dwelling in the Houſe 
himfelfo, unleſs his condition is other- 

wiſe regulated by his Title p. 


o Si quidem habitationem quis reliquerit : ad bu- 
maniorem declinare ſententiam nobis viſum eſt: & 
dare legatario etiam locationis licentiam: quid enim 
diſtat five ipſe legatarius maneat, five alii cedat ut 
mercedem accipiat. 4. 13. C. de uſufr. F. 5. inſt. de 
gs & habit. 

? Id ſequimur quod actum eft. 1. 34. F de reg. 

fur. ; oy the fourth Article of this hoops. 


XI. 


11. The. The Right of Habitation, as well as 
Right of that of Uſe, is not limited to a time, 
e but it laſts during the Life of the perſon 
le. who has the Right d. 


life. 

4 Utrum autem unius anni fit habitatio, an uſque 
ad vitam apud veteres quæſitum eſt. Et Rutilius 
donec vivat habitationem com , ait, Quam 
ear acts & way probat libro octavo decimo 

igeſtorum. l. 10. F. de uſu & habit, See 
the fxth Article. 1 . . 1 
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1 ee on 
Fo 12 the rack. of the perſon _ 12 this Right is 
g. b Tichttztion Sende; either to the 


ven indefinitely, without naming ei- 
55 the whole Houſe, or any part of 


Condition, or che Neceſſities of him 


49 1 _ IP 
9/1 aal 1 * 


4 fined, or. impaired, by Uj — 
oO cid ears 

T. "Hings Moveable, are either wholly Haufen of 
conſumed, or at leaſt impaired; by Moveable. | 
| Thus, Gram and Li uors are 

yon when one uſes them: 

ttel, Hangings, Beds, and other 


bi 
Moycables ſuffer ſome diminution, by 
Uſe, and even by the bare effect of 
Time, altho they were not uſed: and 


at laſt "theſe Thing s periſh. - But never- 
theleſs a kind of ue has been eſta- 
bliſhed of all Moveable Things, and 
even of thoſe which periſh by hong 
uſed. This Uſufru& is acquired two - 
ways, either by a particular Title, as 
if one makes a Gift of the Uſufruct, or 
bare Uſe, or of a Sute of Hangings and 
other Moveables; or by a general T itle, 
if they chance to be comprehended in a 
Torality of Goods, ſuch as a Succeſſion, 
of which one has the Uſufruct. And it 
is this kind of Uſufruct of which the 
Rules mal 0 the ſubject matter. of ch 
Section. * 85 


The CONTENTS. 


1. Uſu fut of all forts of Thing 1 n 

2. Uſufruct of Moveable Efeas. in a 1278 

fality of Goods. 

3. In what this Uſufrutt aner. 

4. 705 ufrutt of Living Creatures. 

7. The Uſufrufuary of a Herd o Cartel, 

ought to ſupply out of ihe Fruits 

the places of thoſe which die. 
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ſumed in the uſe. 
9. The Bounds and extent of the Uſe . 
Moveables. 

10. F the Uſufructuary of Moveable can 

tet them out. 


4 


Ltho' it ſeems not to be natural 1. Hu 
that we ſhould have the Uſufruct of all - = 

of Moveable Things which periſh inf 7" 

the Uſe, ſuch as Corn, and and I 1quors 3 
et the Laws have received a kind of 
ſufruct of this ſort of Things, as or 


+. Uſufru# 


Movea- 
A Effects 
in 4 Tota 
of Goods, 


all others which we are capable of poſ- 
ſefſing*. For in effect there is not any 
one of theſe Things from which we 
may not draw ſome uſe, and we may 


eſtabliſh in them a kind of Uſufruct, ac- 
cording to their Nature, by the follow- 


ing Rules. | 


.* Senatus cenſuit, ut omnium rerum, quas in 


cujuſque patrimonio eſſe conſtaret, uſusfructus le- 


gari poſſit: quo Senatus conſulto indultum videtur, 
ut earum rerum quæ uſu tolluntur, vel minuuntur, 


poſſit uſusfructus legari. JI. 1. . de ufufr. ear. rer. 
| que uſu conſ. I. 3. ed. 


de pecunia rectè caveri 
eportet his à quibus ejus pecuniæ uſusfructus lega- 
tus erit. J. 2. Bs. §. 2. inſt. de uſufr. 


II. 

He who has the Univerſal Uſufruct 
of a Totality of Goods, has alſo the 
Right to enjoy and uſe all the Movea- 
ble Effects according to their Nature; 
to conſume what is liable to be conſu- 
med in its ordinary uſe; to gather from 
the Living Creatures the Profits which 
the viel to receive the Intereſt of 
Debts which bear Intereſt: and to make 
uſe of every thing according to its natu- 
ral Uſe, either for its Revenue, or for 
its Conveniency, or for bare Pleaſure b. 


- » Omnium bonorum uſumfructum poſſe legari. 
J. 29. F. de uſufr. l. 34. H. 2. ed. V. I. 1. C. eod. 
| 11 af Ms non tantum in fundo, & xdi- 


„ The Uſufruct of Moveable Thi g 
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immediate 
by the uſe of them, Lonſiſts in the 
Right of enjoying them and imploying 
them as the Proprietor would do, by 
putting them to the uſe for which they 

| ned, without abuſing them, and 


are 
taking due care of them. Thus, a Suit 


of Hangings, of which one has the Uſu- 
fruct, may continue hung up, and the 
other Moveables may likewiſe be em- 


ployed to their ſeveral uſes: and they 


ſhall be reſtored to the Proprietor in 
the condition in which they ſhall hap- 

en to be after the Uſufruct is expired, 
altho' waſted and diminiſhed by the ef- 
fect of the Uſe, provided the Uſufruc- 


tuary hath not miſuſed them ©. 


© Ft, fi veſtimentorum uſusfructus legatus fit, 
non ficut quantitatis ufusfructus legetur : dicen- 
dum eſt, ita uti eum debere ne abutatur, J. 15. F. 4. 
i dexſufr. Proinde & fi ſcenicæ veſtis uſusfructus 
etur, vel aulæi, vel alterius apparatus, alibi quam 


e Usvyrver. Tit. 11. Set. ST 


in ſcæna non uteretur. 4d. J. G. 4. Si veſtis uſuſ- 
fructus legatus fit, ſeripſit Pomponius, quamquim 
hæres ſtipulatus ſit finito uſufructu veſtem reddi, 
attamen non obligari promiſſorem, ſi eam ſine dolo 
malo attritam reddiderit. J. 9. F. 3. F de ſuf. 
quem can, | 


IV. 

The Uſufructuary, who has Living 4. Uſuf# 
Creatures in his Uſufruct, may draw Lung 
from them the Revenues, and Services “ee. 
which the Maſter himſelf would draw. 

Thus, he Tay imploy the Oxen in Car- 
riage, and Tillage, the Horſes either to 
carry and draw, or to till the Ground, 
or to ride upon, according to the uſes 
for which they are deſtined ; the Sheep 


to dung the Grounds ; and from them 


he may likewiſe draw the Profit of the 
Lambs, the Milk, and the Wool. 


* Si boum armenti, uſiis relinquatur, omneni 
uſum habebit, & ad arandum, & ad cætera ad quæ 
boves apti ſunt. J. 12. f. 3. F de uſu & habit. E- 
quitii quoque legato uſu, videndum ne & domare 
poſſit, & ad vehendum ſub jugo uti: & ſi forts 
auriga fuit, cui uſus equorum relictus eſt, non pu- 
to eum Circenſibus his uſurum, quia quaſi locare 
eos videtur. Sed ſi teſtator ſciens eum hujus eſſe 
inſtituti & vitæ reliquit, videtur etiam de hoc uſu 
ſenſiſſe. d. I. 12. §. 4. Si pecoris ei uſus relictus 
eſt, puta gregis ovilis, ad ſtercorandum uſurum 
dumtaxat Labeo ait. Sed neque lani neque agnis, 
neque lacte uſurum. Hec enim magis in fruttu eſſe 


d. J. ö. 2. 
V. 


If it is of a Stud of M ares, a Herd 5: Le dau- 


of Cattel, or a Flock of Sheep, that onefruduary of 


has the Uſufruct, the Uſufructuary will LO of 


have the Colts, the Calves, the Lambs, gs i 
the Wool, and all the Services, and ſupply out 


other Profits, according to the nature I. ye 
and uſe of theſe Animals e; but ſtill on ee f 
condition that he preſerye entire the 5% which 
Number which he hath received, and de. 
that when any of them dies, he fill up 
their places out of the Fruits. For it is 
enough for him to enjoy the Profits 
which he reaps from the Animals, and 
to have over and above whatever ex- 
ceeds the number which he is bound to 
keep intire®. 

* See the preceding Article. Ft 
_  f Plane fi gregis vel armenti fit uſusfructus lega- 
tus, debebit ex agnatis, gregem ſupplere. Id eſt 
in locum capitum defunctorum. J. 68. F. ult. F. de 
uſufr. Si deceſſerit foetus, periculum erit fructu- 
arii, non proprietarii: & neceſſe habebit alios fœtus 
ſubmittere. J. 70. F. 2. eod. Eaque pleno grege 


 edita ſunt, ad fructuarium pertinere. 4. l. f. 42. 


VI. 

If it happens that the Uſufruct is of 6. The Ha. 
ſuch Animals as cannot produce young /1#way of 
ones for ſupplying the places of tho 1 
that die, ſuch as a Set of Horles, 5s produce 
or Mules, or any one Beaſt alone, the young ones, 


Uſufructuary will not be bound to fill“ r ol. 
up 


* 
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Moveables. 


8 


ged to ſas- up the place of that which dies 8, if its 


#4. the bla death happens without his fault. 
F op 0 Dappers Wee bis fer. 


that die. Se quod dicitur debere eum ſummittere, toties 
verum eſt, quoties gregis, vel armenti, vel equi- 
ti, id*eſtuniverſitatis uſusfructus legatus eſt. Cæ- 
tcrum ſingulorum capitum nihil ſupplebit. J. 70. 
5.3. F. de uſufr. N * ; 25 20g e 
1. Umm The Uſufruct of Things which are 
ef Thmgs conſumed in the uſe, carries along with 
which ane it the Property of them, ſince one can- 
conſumed 
7 Rut the Ulufructuary is diſtinguiſhed 
| from the Proprietor, . in that he is obli- 
ged after the Uſufrut is expired, to re- 
; e according as his Title obliges 
him, either an equal Quantity of the 
ſame Kind with that which he received, 
or the Value of the Things at the time 
he received them k. For it is of this Va- 
lue that he has had the Uſufruct. 


b $i vini, olei, frumenti uſusfructus legatus erit, 


proprietas ad legatarium transferri debet. Et ab 
eo cautio deſideranda eſt, ut quandoque is mortuus, 
aut capite diminurus fit, ejuſdem qualitatis res reſt i- 
tuatur. Aut zſtimatis rebus certæ pecuniz nomi- 
ne cavendum eſt, quod & commodius eſt. Idem 
ſcilicet de cæteris quoque rebus, quæ uſu continen- 
tur intelligemus. J. 7. 1 uſafr. ear. rer. que uſu 
conf. See the ſecond Article of the fourth Section. 


VIII. 


8. K h lt is the fame thing whether we have 


* 
- 


qual, whe- the Uſe, or Uſufruct of Things which 


AY are conſumed in uſing, ſuch as Money, 
A — „Grain, Liquors. For he who has the 
Tf 7 Uſe of theſe things, enjoys them 2 
Things Ole theie things, enjo $ Them as 
which are much as he who has the Uſufruct of 
. wee, them, ſince he diſpoſes of them as if he 
m_ were Maſter: of them i. 5 e 
Quæ in uſufructu pecuniæ diximus, vel cæte- 
rarum rerum que ſunt in abuſu, eadem & in uſu 
dicenda funt. Nam idem continere uſum pecuniæ, 
& uſumfructum, & Julianus ſcribit, & Pomponius 
libro octavo de Stipulationibus. I. 5. H. ult. F. de uſuf. 
ear. rer. que uſu conſum. I. 10. H. 1. cod 


9. e The Uſe of all other Moveable 
bounds and Things hath its limits and its extent ac- 
way” A cording to the Title which eſtabliſhes 
*6e Ut and it 1s regulated either by the In- 
tention of the Parties contracting, if the 
Title is a Contract, or by that of the 
Teſtator, if it is a Teſtament. And we 
judge of the ſaid Intention either by 
the terms of the Title, or by the cir- 
cumſtances, ſuch as that of the Qualit 

of the perſon to whom the Uſe of theſe 
Things has been given, of the Motive 
of the Perſon who gave it, of the Uſe 
which he himſelf made of it, and other 
circumſtances of the like nature. Re- 
gard is alſo to be had to the Cuſtom of 


not uſe them but by confuming them. 
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the Place, if there be any to which the 
Title may have relation. And it is by 


theſe Principles that we ought to judge, 


if, for Example, an Uſe of Moyeables - 
comprehends all Moveable Things with- 
out exception, or only ſome of them, 
and in what manner we are to make the 
diſtinction: if it extends to all ſorts of 
Services, and Profits, which one may 


draw from them, or if it is limited to 


ſome particular Services; and to ſome 
„„ „ 

See the firſ Article, and the fifth Article of t 

ſecond — 2 alſo the Laws 35 the fourth 2 | 

ticle of this Section, and the following Article. 5 

He who has the Uſufruct of Movea- ro. 7f te 
ble Things of which the Uſe conſiſts Uſ9ruau- 
in letting them out to hire, ſuch as 31'S 1 
Boat for carrying Merchandize, a Ship n le- 
for a Voyage by Sea, may let ſuch then our. 
Things to hire. But he cannot let out 

thoſe Things which are not deſtined to 

be let to Hire. For altho the Uſufruct 

gre a full Right to enjoy all the 
Profit which may be drawn from the 
Things that are ſubject to it, yet this 
Right in Moveables ought to have its 
bounds, becauſe the miſuſe of them may 


_ deſtroy or damage them. So that the 
ways of uſing them ought to be regula- 


ted according to the Title, and according 
to the circumſtances of the Quality of 
the Perſons, the Nature of the Things, 


the Uſe which a good and careful Huſ- 
band ought to make of them, and other 
the like circumſtances”, | 


m Et ſi veſtimentorum uſusfructus legatus ſit, 
non ſicut quantitatis uſusfructus legetur : dicendum 
eſt, ita uti eum debere, ne abutatur. Nec tamen 
locaturum, quia vir bonus ita non uteretur. J. 15. 
§. 4. F de uſufr. Proinde & fi ſcenicæ veſtis uſuſ- 
fructus legetur, vel aulæi, vel alterius apparatus, ali- 
bi quam in ſcena non uteretur. Sed an & locare 
poſſit videndum eſt, & puto locaturum. Et licet 
teſtator commodare non locare fuerit ſolitus, tamen 
18 fructuarium locaturum tam ſcenicam quam. 

ebrem veſtem. d. l. f. 4. Si forte auriga fuit, 
cui uſus equorum relictus eſt, non puto eum Cir- 
cenſibus his uſurum, quia quaſi locare eos videtur. 
Sed ſi teſtator ſciens eum hujus eſſe inſtituti & vi- 
tz reliquit, videtur etiam de hoc uſu ſenſiſſe. 
L. 12. f. 4. F. de uſu & habit. See the foregoing 


. 
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Tex 5 1 Li 4 W 2 98 F ag _ 
en 
the Engagements of the Uſufruc- 
tuary, and of him who has the 
bare Uſe, to the Proprietor. 
en be CONTENTS. 
1. The Uſufruftuary ought to make an 
Inventory of the Things ſubject to 


the Uſufrutt. _ 
2. He ought to give Security to make re- 


Ly 
- o 

x 1 2 
1 


1 da. 


3. He ought to take care of the T, hings 


2 ' ſubjett to the Uſufrutt. 
4. He ought to uſe the Things as a good 


1. TheUſu- 


fructuary 
ought to 
make an 


Huſband would do. 
5. He ought to atquit the Charges. 


6. He ought to make the Repair. 
7. The Engagements of the perſon who has 
the bare Uſe. N 
8. We relinguiſbing of the Uſufrutt, or 
/e, tb avoid the Charges. 
1 * E firſt Engagement of the Uſu- 

fructuary, is to charge himſelf 
with the Things of which he has the 


irvenory of Uſufrudt, whether they be Moveables, 
the Things or Immoveables: and to make an In- 


ſubject to 
the Uſu- 
fr uct 0 


What condition the) 


2. He ought 
to give Se- 
curity to 
male reſti- 
tution. 


ventory of them in Writing, in preſence 
of the perſons intereſted, that it may ap- 
pear in what Things they conſiſt, and in 


ceives them: in order to regulate what 
he is to reſtore after the Uſufruct is ex- 
pired, and in what condition he ought 
to give the Things back. 
Rectè facient & hæres, & legatarius, qualis res 
ſit, cum frui incipit legatarius, fi in teſtatum rede- 
gerint, ut inde poſſit apparere, an & quatenus rem 
pejorem legatarius fecerit. J. 1. f. 4. F. uſuf. quem 
cau. For this Uſage ſee the ſeventh Article. 


IL. „ 
The ſecond Engagement of the Uſu- 
fructuary, is to give the neceſſary Secu- 
rity to the Proprietor, for the Reſtitu- 
tion of the Things of which he has the 
Uſufruct; whether by his bare promiſe 
of making Reſtitution, or by giving 
Surety for his doing it, according as the 
Title of his Uſufruct may oblige him, 
or the circumſtances of the Nature of 
the Things, of the Quality of the Per- 
ſons, and others of the like nature may 
demand. As if it is an Uſufruct of 
Things which periſh in the Uſe, or 
whic may be eaſily damnified. And 
4 1 for Refiertion implies 
0 L. I. 


are when he re- 


or damnifying them, 


2 a K 5 ; 5 
| f i! * 1 ; : * 
3 1 | , = 1 x * F ; * by 
: ff Us vFRUcT. Tit. IT. Sect. 4. 
3 7 a \ * LL * 


likewiſe that of reftoring the Things in 
the condition in which they ought to 


Si cujus rei uſusfructus legatus fit, æquiſſi- 
mum prætori viſum eſt, de utroque legatarium ca- 
vere, & uſurum ſe boni viri arbitratu, & cam uſuſ- 
fructus ad eum pertinere deſinet, reſtitutòurum quod 
inde extabit J. 1. F. uſufr. quem cav. Si cujus 
rei uſusfructus legatus erit, dominus poteſt in ea 
re ſatiſdationem deſiderare, ut officio judicis hoc 
fiat. Nam ſicuti debet fructuarius uti frui, ita & 
proprietatis dominus ſecurus eſſe debet de proprie- 
tate. Hæc autem ad omnem uſumfructum perti- 
nere Julianus libro trigeſimo octavo Digeſtorum 
probat. J. 13. F. de 522 
datio boni viri arbitratu præbeatur, ab eo ad quem 
id commodum pervenit, quod nullam læſionem ex 


uſu proprietati afferat. Nec intereſt ſive ex teſta- 
five ex voluntario contractu uſusfructus 
conſtitutus eſt. I. 4. C. de uſufr. Si vini, olei, fru- 


mento, 


J. 8. §. 4. F. qui ſatiſdare 
cog. Uſufructu conſtituto conſequens eſt, ut ſatiſ- 


201 


3 


menti uſusfructus legatus erit, proprietas ad lega- 
tarium transferri debet: & ab eo cautio deſideranda 
eſt, ut quandoque eis mortuus, aut capite diminu- 
tus fit, ejuſdem qualitatis res reſtituatur. J. 7. F. 


de uſufr. ear. rer. que uſu conf. 1. 1. C. de uſufr. 
n 
The third Engagement which the 


3. He oughit 


Uſufructuary is under, is to preſerve the io tale care 


Things of which he has the Uſufruct, 


and to: take the ſame care of them as a 


ood Huſband would do of what be- 
ongs to him ©. Thus he who has the 


Uſufruct. 


Uſufruct of a Houſe; ought to be watch 
ful againſt Fire. Thus, he who has the 
Uſutrutt of Beaſts, ought to take care 
that they be well kept, ted, and looked 


after. 3 
Debet omne, quod diligens pater familias in 
ſua domo facit, & ipſe facere. J. 65. ff. de uſufr. 


Ufurum ſe boni viri arbitratu. 
quem cau. I. 4. C. ed. 


IV. ps 


J. 1. F. de uſufr. 


The fourth Engagement of the Uſu-4 He ought 
fructuary, is to uſe and enjoy the Things 2 4% the 


of which he has the 
ſame manner as a good Huſband would 


ſufruct in * ** Ha 


band would 


Things as 


do, drawing from them ſuch adyanta- 4. 


ges as he can make, without miſuſing, 
and without 
changing even what is deſtined for bare 
leaſure, altho' it were to improve the 
evenue. Thus he cannot cut down 


the Trees of an Avenue in order to make 


a Kitchen Garden, or to ſow Corn in 
the place d. | 
4 Mancipiorum uſufructu legato, non debet abu- 


ti, fed ſecundùm conditionem eorum uti. J. 15. 
F. 1. F de uſufr. Et generaliter Labeo ait, in 


omnibus rebus mobilibus modum eum tenere de- 


bere ne ſua feritate, vel ſævitia ea corrumpat. d. l. 
$. 3. Fructuarius cauſam proprietatis deteriorem 
facere non debet. 1.13. Ff. 4. F eod. Et aut fundi 


* 


eſt uſusfructus legatus: & non debet neque arbores 


frugiferas excidere, neque villam diruere, nec 2 


Et ſi 


quam facere in perniciem proprietatis. 
D d voluptarium 
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'voluptarium fuit precdiums viridaria vel geſtationes, 
| e 1 nv infrutuoſls opacas, atque 
Amcends babens, non debebit dejicere, ut forts hor- 
tos olitorios faciat, vel aliud quid quod ad reditum 

11 a t. 4. ö. 4 | ; 7 W ö 0 | 

5. nag The fifth Engagement of the Uſu- 
zo acquit fructuary, is to acquit the Charges of the 
1 Things of which be has the Ufaftu, 
uch as the Land- Lax, and other Im; 
poſts and Publick Duties, even thoſe 
which may chance to be impoſed after 
the Uſufruct has been acquired, the 
Quit-Rents 
Charges s.. #5 HED 

Si quid cloacarii nomine debeatur, vel ſi quid 

ob formam aquæ ductus quæ per agrum tranfiit, 
pendatur, ad onus fructuarii pertinebit. Sed & ſi 
quid ad collationem viz, puto hoc quoque fructua- 
rium ſubiturum. Ergo & quod ob tranſitum exer- 

citus confertur ex fructibus. J. 27. f. 3. F. de uſiafr. 

Quæro ſi uſusfructus fundi legatus eſt, & eidem 

fundo indictiones temporariz indictæ ſint, quid ju- 

ris ſit? Paulus reſpondit idem juris eſſe & in bis 
ſpeciebus, quæ poſtea indicuntur, quod in vectiga- 
libus e reſponſum eſt. Ideoque hoc onus 

ad fructuarium pertinet. J. 28. F. 4 f. | 


6.He oughy” The ſixth Engagement which the 
zo male the Uſufructuary lies under, is to be at the 


—- 


S+#3* 5 
TE | 
* 


. 


Repairs neceſſary Expences ſor preſerving and 


keeping in good caſe the Places, a 
other Thin * which he has the Uſu- 
fruct. Such as to make the ſmall Re- 

pairs of a Houſe, to plant Trees in the 

room of thoſe which die in the Ground, 
to manure and improve the Lands, and 
to make the other leſſer Repairs, and to lay 
out the Expences which may be necel- 
ſary for the Cultivation and Preſervation 


* > 


of the Places. But he is not bound to 


be at the charge of the greater Repairs, 
ſuch as the Rebuilding of a Houſe that 
is fallen without any neglect of his f. 


x © Eum, ad quem uſusfructus pertitiet, ſarta tecta 

ſuis ſumptibus præſtare debere, explorati juris eſt, 

J. 7. C. de uſuf. . ee omnis fructus rei 

ad. eum pertinęt, reficere quoque eum ædes, per ar- 

bitrum cogi, Celſus ſcribit: hactenus tamen ut far- 

ta tecta 10 Si qua 11 8 warp ira 
neutiquam cogi reficere. J. 7. f. 2. . de uſufr. In 

Jodiiid | rot... ha arborum aliz ſubſtituendæ 

ſunt. J. 1 ;. end. Fructus deductis neceſſariis impen- 

ſis intelligitur, J. 4. H. 1. f. de oper. ſerv. 
1 

7. Engage- All theſe Engagements of the Uſu- 
ments of fructuary are common to him who has 
bas the the bare Uſe, in proportion to his 
40e. Right of Uſe. Thus, when his Right 
if he 


Houſe z he ought to charge himſelf 
with what is delivered to him, to give 
the neceſſary Security, take care of the 
Places, uſe them, without miſuſing or 


ts, Ground-Rents, and other 


a Court of Juſtice to * the Charges 


damaging them, make the Repairs, and 
hear the other Charges which the Uſu- 
fructuary would be bound to do. But 
if bis Right is limiredyjas if be has only 
a part of a Houſe, he is liable to Repairs 


and other Charges, only in proportion 
ro what he poſſeſſes... 


* Si domus uſus legatus . 7 fructu, 3 
nis refectio eſt rei 11 n l tam hæredis, 
quam uſuarii. Videamus tamen ne, fi fructum he- 
res accipiat, ipſe reficere debeat. Si verò talis fit 


* 
© 


res cujus uſus legatus eſt, ut hæres fructum perci- 


pere non poſſit, legatarius reficere s eſt. 


If the Uſufructuary, or the perſon 8. The re 
who has the bare Uſe, chuſes rather to #29%/; 
relinquiſh their Right, than to bear the 2 Uſe 
Kings an of it, they will be freed from7 avid 
the Charges, except only thoſe which the Char- 
became due in the time of their Enjoy - Ces. 
ment, and the Waſtes. which either 


they themſelves, or the perſons for whom 


they are accountable, 'may have com- 
mitted. And they will have the fame 
liberty of. relinquiſhing their Right, 
even after they have been condemned in 


h 


KA + 


to which they were liab 


Cum fructusrius paratus eſt uſumfuctum de- 
relinquere, non eſt cogendus domum reficere, in 
2 caſibus uſufructuario hoc onus incumbit. 

ed & poſt acceptum contra eum judicium, para 
fructuario derelinquere uſumfructum, dicendum eſt 
abſolvi eum debere 2 judice. 7. 64. F. de uſufr. Sed 
cum fructuarius debeat, quod ſuo ſuorumque facto 
deterius factum fit, reficere,” non eſt abſolvendus, 
hens uſumfructum derelinquere paratus fit. I. 65. 
eod. | : 


SECT. v. 

Of the Engagements which the Pro. 
prietor is under to the UſufrutFu- 
ary, and to him who has the bare 

The CONTENTS. 


1. The Proprietor ought to leave the Eu- 

e of the Fruits, and the Uſe, 
ree. 

2. He cannot change the condition of the 
Places, altho to the better. 

3. He ought to remove the Obſtacles, a- 
gainſt which he is Guarantee. 

4. He ought to reimburſe what is laid out 

on Repairs, which he himſelf is 

bound to make. : 

7. The Uſafructuary enjoys the Things in 
the condition be finds them. 


3 I. The 
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Of. Usvexver, Tit. 11. Sect. 35. 203 


which are ſuſtained by the Non-enjoy- 


— . 
— E's 


. | | | ment e. As if there were an Eviction, 
1. Te Fro. .I E Proprietor is bound to deliver or ſome other Trouble, againſt which 
my 3 to the Uſufructuary, and to him the Proprietor is bound to Warranty, 
N the Who has the bare Uſe, the Places and or if he ſhould refuſe him any neceſſary 

other Things ſubje& to the Uſufruct, Service which he is bound to give, as 
of the or to the Uſe: or to ſuffer them to take in the caſe of the fourteenth Article of 
Fraits, and poſſeſſion of them, without putting the firſt Section. 
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them to any trouble, or inconvenience. 
And the perſons who have theſe Rights 
may ſuc the Proprietor, as well as all 
other Poſſeſſors of the Things ſubject to 
kw faid Rights, for a liberty to enjoy 
them. 


* Utram autem adversùs dominum dumtaxat in 


rem actio uſufructuario competat, an etiam adver- 
sùs quemvis poſſeſſorem quzritur ? Et Julianus 
libro ſeptimo Digeſtorum ſcribit, hanc actionem 
adversus quemvis poſſeſſorem ei competere. J. 5. 


$. 1. ffs nſufr. pet. to reimburſe him of what he has laid 2%, which 
ww, * out on that account d. he himſelf 
II. | is bound to 


2. He n The Proprietor cannot, either before 
22 or after the Delivery, make any change 
File Pla- in the Places, and other Things ſubject 
ces, altho to an Uſufruct, or Uſe, by which the 
zo the bet- condition of the Uſufructuary, or of 
fr iim who has the Uſe, is made worſe, 


altho' it were to make Improvements. 


Thus, he can neither raiſe a Building 


higher, nor make a new one, in a 


Ground where none was before ; unleſs 


it be with the conſent of the Uſufructu- 
ary, or him who has the Uſe. Much 
leſs can he grub up a Wood, pull down 
an Edifice, impoſe Services onit, or make 
any other Changes that may be of pre- 
| Hue to the Uſufructuary, or him who 
as the Uſe. And if he has done it, he 
will be liable for the Damages and Loſ- 
ſes which he ſhall have occaſioned b. 
. Þ Neratius: uſuariæ rei ſpeciem, is cujus pro- 
prietas eſt, nullo modo commutare poteſt. Paulus: 
deteriorem enim cauſam uſuarii facere non poteſt. 
Facit autem deteriorem etiam in meliorem ſtatum 
commutata. J. lt. fe de uſu C habit. Labeo ſcribit 
nec ædificium licere domino te invito altiùs tollere, 
ſicut nec are uſufructu legato, poteſt in area ædi- 
ficium poni. Quam ſententiam puto veram. J. 7. 


uſufr. 


© This is 6 e ee of the Right of the fafructu- 
ary. Uſusfructus legatus adminuculis eget, ſine qui- 
bus uti frui quis non poteſt. J. 1. $. 1. F. ſi uſusff. 


pet. In his autem actionibus quæ de uſufructu 


aguntur, etiam fructus venire, plus quam manifeſ- 
tum eſt. J. 5. f. 3. & S. ult. F. eod. 


| IV. | 
If the Uſufructuary has made any ne- 4. He ought 
ceſſary Repairs beyond thoſe which he 2 
is bound to make, the Proprietor ought PE 


Eum ad quem uſusfructus pertinet, farta tecta abe. 
ſuis ſumptibus præſtare debere, explorati juris eſt. 
Proinde fi quid ultra quam impendi debeat eroga- 
tum potes docere, ſolemniter repoſces. l. 7. C. de 


TY, 


The Proprietor is not bound to re- . e 
build, or reſtore to good condition, that a 


which happens to be demoliſhed, or da- 4%, * 
maged at the time that the Uſufruct is % condi- 
acquired, unleſs he himſelf were the Au- ion he finds 
thor of the Damage, or that he were hem. 
obliged by his Title to put the Things 

in a good condition. But the Uſufruc- 

tuary is reſtrained to the Right of en- 

Joyin the Thing in the condition in 

which it is at the Time when he ac- 

quires his Right; in the ſame manner 

as he who acquires the Property of a 
Thing, ought to have it only ſuch as it 

was at the time when he acquired ite. 


Non magis hzres reficere debet, quod vetuſtate 
jam deterius factum reliquiſſet teſtator, quam fi pro- 
prietatem alicui teſtator legaſſet. 1.65. H. I. F. de uſufr. 


7 — 6 _— 


— 2 


Y. 1. in fin. . de uſufr. Si ab hærede, ex teſtamen- 8 E ET. VI. 

2 fundi vos petitus 275 qui arbores deje- ; | 
cifſer, aut xdificium demolitus eſſet, aut aliquo mo- | fats, 
do deteriorem uſumfructum feciſſet, ut Groitu- How Uſu fr ut, Uſe 1 and Habitation 
tem imponendo, aut vicinorum prædia liberando, pure. 


ad judicis religionem pertinet, ut inſpiciat qualis 


ante judicium acceptum fundus fuerit: ut uſutruc- | 


tuario hoc quod intereſt, ab eo ſervetur, J. 2. F. ſi 
aufn. ger. i. 15. f. ur. I: de gift. 
. 3 
3-Heought If the Uſufructuary, or the perſon 
10 remove Who has the Uſe, cannot have the En- 


The CONTENTS. 

1. Theſe Rights expire by the death of 
the © [ufruftuary, and of him who 
. 

2. And when the time which they ought 


the Obſta- ; FRI LP ee p "to laſt, is elapſed. | 
, +1 4”, joyment becauſe of ſome Obſtacle which „ %% e HE bz 
2 bd Proprietor is bound to remove, he 3. ie 4 HY Uſufrutt to a third 
Guarancee, hall be bound to get it removed, and „ 27 7 75 15 
to make good the Loſſes and Damages 4. If the "SP riſhe 7 | 
R es Dd 2 Inundation. 
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„ A 88 
+ Uſufrutt of what remains of the Land 
7. Difference between an Univerſal Uſu- 
fru, and one that is Particular. 
8. Changes in the Land, or Tenement. 
9. The N of the IS which is 

deſtroyed belongs to the Proprietor. 


IT Sufruct, Uſe, and Habitation ex- 
tire by the U ire by the Natural Death, and 
death of the by the Civil Death of the perſon who 
Units Bag the Right to them, becauſe this 
ary, an a 10 9. / 
2 = Right is perſonal 3 
hath the * Morte amitti uſumfructum, non recipit dubi- 
e. tationem. Cim- jus fruendi morte extinguatur, 
_ ficuti ſi quid aliud quod perſonæ cohæret. I. 3. 

F. ult. ff. quib. mod. uſusfr. amit. I. 3. C. de oof. 

Capitis diminutione quæ vel libertatem, vel civita- 

tem Romanam poſſit adimere. J. 16. in f. C. de 

uſafr. Finitur uſusfructus morte uſufructuarii & 

| capitis diminutionibus, maxima, & media. 


5 8.3. int, de ujuf 


1. Theſe 
Rights ex- 


- 


IT. 0 
2. Aud If the Title of the Uſufruct, of the 
vhen the Uſe and Habitation, has limited the 
zime which Right to it to commerce or determine 
they ought - e ro Windy gp ** Fl 

70 laſt iz e- at 2 certain time, or upon the exiſtence 
lapſed. Of a certain Condition, the Right will 
r not commence, nor determine, till the 
condition ſhall happen, or the time be 
. i 


Si ſub conditione mihi legatus fit uſusfructus, 
medioque tempore fit penes hæredem: poteſt hæres 
uſumfructum alii legare. Quæ res facit, ut fi con- 
ditio extiterit, mei legati, uſusfructus ab hærede 
relictus finiatur; l. 16. F. guib. mod. uſusfr. vel uf. 
am. I. 17. eod. V. I. 12. C. de uſufr. 


III. 
3. Refitu- If the Uſufructuary is charged to re- 
zion of te ſtore the Uſufruct to another perſon, his 
Ks r Right to the Uſufruct will determine 
fd whenever the time of making the ſaid 
ry. Reſtitution comes c. | 


© Si legatum uſumfructum ius alii reſti- 
tuere rogatus eſt. I. 4. F. quib. mod. uſusfr. vel uf. 


am. 

The Right of Uſufruct is limited to 
the Thing on which it is aſſigned, and 
does not affect the other Goods. So 
that it expires whenever the Land or 
Tenement, or other Thing which is 
ſubject to it, happens to periſh before 
the death of the 8 or of 
the perſon who has the Uſe; as if a 
Piece of Ground be carried away by an 
Inundation, or a Houſe be burnt down, 
or ruined. And in this laſt caſe, the 
Uſufructuary would not even have the 


4. F the 
17 {ad 
riſhes. 
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= 1 
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Uſufruct of the Materials, nor of the 

Place on which the Houſe ſtood. For 

the Uſufruct was ſpecially ſettled upon 

a Houſe: and it was reſtrained to What 

was ſpecified in the Title. 
4 Eſt enim uſusfructus jus in corpore, quo ſub- 

lato & ipſum tolli en oft. L 2. F df Si 

ædes incendio conſumptæ fuerint, vel etiam terræ 

motu, vel vitio ſuo corruerint, extingui uſumfruc- 

tum: & ne areæ quidem uſumfructum deberi. 5. 3. 

in f. inſt. de uſufr. Nec cxmentorum. J. 5. F. 2. 

F. quib. mod. uſusfr. vel. uſ. am. Si ædes incenſe 

fucrint, uſusfructus ſpecialiter ædium legatus, peti 

non poteſt. 1. 3 4. F. Alt. F. de uſufr.. 

If a Piece of Ground were overflow- . Ids. 

ed, either by the Sea, or by a River; n. 

the Uſufruct and the Uſe would not be 

loſt, except during the continuance of 

the Inundation : and it would be re- 

ſtored, if the Ground, or any part of 

it, returned to ſuch a condition as one 

might enjoy it, becauſe the Ground 

would not have changed its Nature e. 


£ 


* 3i Ager, cujus uſusfructus noſter ſit, flumine 
vel mari inundatus fuerit, amittitur uſusfructus. 
I. 23. F. quib. mod. uſusr. vel uſ. am, Cum uſum- 
fructum . haberem, flumen hortum occupavit, 
deinde ab eo receſſit, jus quoque uſusfructus reſti- 
tutum eſſe, Labeoni videtur, quia id ſolum perpe- 
tuò ejuſdem juris manſiſſet. I. 24. ed. Si cui in- 
ſulæ uſusfructus legatus eſt, quamdiu quælibet por- 
tio ejus inſulæ remanet, totius ſoli uſumfructum 
retinet. J. 53. F. de uſufr. 


FP VE; © 

If it happens that a part of a Houſe 6. 57643 
periſhes, and th at th Se ork another of = re- 
pe of it, the Uſufruct will be pre- mane 
ſerved of that part of the Houle which Tons fa 
remains; and of the Place on which 
ſtood the part of the Houſe which is 
deſtroyed. For the ſaid Place makes a 


2 of the ſaid Houſe, and is an Acceſ- 
ory to the part of it that remains . 


f Sj cui inſulæ uſusfructus legatus eſt, quamdiu 
2 portio ejus inſulæ remanet, totius ſoli u- 
umfructum retinet. J. 53. F. de uſufr. 


0.29 ans 008... 1 "x | 
wy the o A which the Thing ſub- 7. Dif- 

ct to an Uſufruct happens to periſh, rave be- 
we ought to obſerve NE — be- ren 4 
tween the Uſufruct of a Totality - 


1 
0 aft ud ,and 


Goods, and that of a particular Thing ; one that i 


that whereas the Particular Uſufruct of Particuln. 
a Houſe, for Example, is extinct in ſuch 
a manner whenever the Houſe periſhes, 
either by. a Fall, or by Fire, or other 


_ Caſualty, that the Uſufructuary has no 


manner of Uſufruct in the Place which 


remains; on the contrary, if his Uſu- 


fruct was Univerſal of all the Goods, he 
ſhall have the Uſufruct of the Place 
where the Houſe ſtood, and of the Ma- 

3 terials 
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terials which may chance to remain; 


for they are a part of the Totality of 


Goods s. And it would be the fame 
thing in the Uſufruct of a Country- 
Farm, where the Buildings ſhould hap- 
en to go to ruin; for in this caſe the 


 Uſufruct would be preſerved on the 


Place which ſhould remain, as being an 
Acceſſory, and making a part of the 
Whole of the ſaid Farm h. th 


8 Univerſorum bonorum, an ſingularum reru 
uſusfructus legetur, hactenus intereſſe puto: quod, 
ſi ædes incenſæ fuerint, uſusfructus ſpecialiter ædi- 
um legatus peti non poteſt. Bonorum autem uſu- 
fructu legato, areæ uſusfructus peti poterit. J. 34. 
Y. ult. F. de uſufr. In ſubſtantia bonorum etiam 
area eſt. d. l. in fine. 

Fundi uſufructu legato, fi villa diruta fit, uſus- 
fructus non extinguetur : quia villa fundi acceſſio 
eſt, non magis quam fi arbores deciderint. Sed & 
eo quoque ſolo, in quo fuit villa, uti frui potero. 


1.8. & l.g. F. quib. mod. uſu y. v. uf. am. 
VIII. 


8. Changes If there happens any change in the 
int: Land. Thing ſubject to an Uſufruct; as if a 


or Tere- 


ment. 


Pond is dried up, if Arable Land be- 
comes a Marſh, if a Foreſt is converted 


ints Meadow; or Arable Ground; in 


all theſe and the like caſes, the Uſufruct 


either ceaſes, or does not ceaſe, accord- 


mg to the Quality of the Title of the 
Uſufruct, the Intention of thoſe who 


ſettled it, the time when theſe Changes 


happen, whether before the Uſufructu- 
ary has acquired his Right, or only af- 


ter, the cauſes of theſe Changes, and 


the other circumſtances. Thus in an 
Uſufruct of the Whole Goods, no 
change extinguiſhes rhe Uſufruct of 
what remains; and the Uſufructuary 
enjoys the Thing in the condition to 
which it is reduced. Thus in a Parti- 
cular Uſufru& bequeathed by a Teſta- 
tor of ſome Piece of Ground, if he 
himſelf changes the face of the Places 
after he has made his Teſtament, and 
that of a Meadow, for Inſtance; of 
which he had deviſed the Uſufruct, he 
makes a Houſe and a Garden; in theſe 


and the like caſes, where the changes in 


the Things denote the change of the 
Will, they annul the 1 27. of the Uſu- 
fruct, which was limited to Things that 


are no longer in being. But in an Uſu- 


fruct that is acquired by Covenant, the 
Proprietor is not at liberty to make 
what changes he pleaſes: And he who 
ſhould change the nature or condition 
of the Things, without the conſent of 
the Uſufructuary, would be bound to 
indemnify him. And as to the changes 
which happen by Caſualties, whether 


before or after the Uſufruct is acquired, 


it determines, or is preſerved, accord- 


thro' a 


ing to the foregoing Rules; and to 
what happens to be regulated by the 
Uſufructuary's Title i. 1 


Agri vel loci uſusfructus legatus; ſi fuerit in- 
undatus, ut ſtagnum jam ſit, aut palus, proculdu- 
bio extinguetur. J. 10. F. 2. F. quib. mod. uſusfr. 
vel. uſ. am. Sed & i _ uſusfructus legetur, 
& exaruerit fic ut ager ſit factus, mutata re uſus- 
fructus extinguitur. d. l. f. 3. Si ſilva cæſa illic 8 
ſationes fuerint factæ, ſine dubio uſusfructus ex- N 
tinguitur, 4. I. f. 4. Si areæ fit uſusfructus lega- 
tus, & in ea ædificium fit poſitum, rem mutari, 
& uſumfructum extingui conſtat. Planè fi pro- 
prietarius hoc fecit, ex teſtamento vel dolo tenebi- 
tur. J. 5. F. Alt. cod; 

e : 
If the thing ſubje& to an Uſufruct 9. The Re- 
chances to perith, or comes to be chang- _— 2 
ed in ſuch a manner that the Uſufruct %%% . 
ſubſiſts no longer, what remains of the feed be- 
Thing belongs to the Proprietor. Thus, longs to the 
the Materials of a Houſe that is demo- 7792rr- 


liſhed, the Hides of the Beaſts of a 


Herd of Cattle which ſhould happen 
to periſh thro' ſome Accident, ought to 
be delivered to the Proprietor ; for the 
Right of the Uſufructuary was limited 
to the Enjoyment of what was in be- 
ing, and it is extinct by this Change l. 


Certiſſimum eſt exuſtis ædibus, nec cxmento- 


rum uſumfructum deberi. J. 5. §. 2. F. quib mod. 


uſusfr. vel. uſ. am. Caro, & corium mortui peco- 
ris in fructu non eſt, quia mortuo eo uſusfructus 
extinguitur, J. pen. cod. 


6559. 6889. 020651945 C528 620.529.8520 
T. I T LE XII. 
Of SERVICES. 


HE Order of Civil Society not Ty origin 
i ; only ſubjects Mankind one to of Services, 
another, by the Wants which oy _ 
render the reciprocal Uſe of Offices, 3 
Services, and Intercourſe between Man 
and Man neceſſary; but it renders it 
moreover neceſſary for the Uſe of Things, 
that there ſhould be the Subjections, 
Dependencies, and Connexions between 
one Thing and another, without which 
there is no putting them in Uſe. Thus, 
for Things Moveable, there are none of 
them, or but a very few, that come to 
our hands in the condition in which 
they * to be for our Service, but 
oncatenation of the Uſe of ma- 
ny other Things; whether it be for 
digging them out of the Places from 
ke they are to be fetched, or for 
making them fit for Uſe, or for apply- 
ing them to effectual Service. Thus, 
for Immoveables, there are none of 
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them likewiſe, or but a few, from 
which one may reap either the Fruits, 
or the other Revenues, except by the 
Uſe of divers Things: and even often- 


. times by making one Ground or Tene- 


ment ſerve for the Uſe of another; as 
we. make, .for Inſtance, one Piece of 
Ground ſerve for g 5 Paſſage to ano- 
ther, or one Houle for receiving the 
Water that falls from another neigh- 
bouring Hoyle. It is theſe ſorts of Sub- 
jections of one Land or Tenement for 
the uſe of another, which we call Ser- 


vices; but we do not give this Name to 


the Subjections which render one Move- 
able Thing neceſſary for the Uſe of an- 
other Thing, whether Moveable or Im- 
moveable. b 


* 


Theſe Services have two Characters, 
which diſtinguiſh them from all other 


Uſe that may be made of one Thing for 


the Uſe of another. The firſt is, that 


they are perpetual *; whereas every one 


- of the other Subjections is of no dura- 


tion. And the other is, that in theſe 
Sa of Lands and Tenements, the 

and or Tenement ſubje& to the Ser- 
vice belongs always to another Owner 
than the perſon who is Maſter of the 
Land or Tenement to which the Ser- 


vice is due. For we do not give the 


Name of Service to the Right which 
the Maſter of a Land or Tenement 
has to make uſe of it for himſelf b. 


Onmnes ſervitutes prædiorum perpetuas cauſas 
habere debent. J. 28. F. de ſerv. pred. urb, 


Nemo ipſe ſibi ſervitutem debet. l. 10. f. cum 


pred. nulli enim res ſua ſervit. I. 26. F. de ſervit. 
pred. urban. | : | 

It is theſe kinds of Services which 
ſubject the Land or Tenement of one 


| beate to the Uſe and Service of the 


.and or Tenement of another, whih 
ſhall be the ſubject matter of this Title; 
which we have placed among Covenants, 


becauſe Services are moſt commonly ſet- 


* 9 


tled by Covenant e, as in a Sale, in an 


Exchange, in a Tranſaction, in à Parti- 
tion: and altho* they are ſometimes 


eltabliſhed- by Teſtament, or by a De- 
crce- of a Court of Juſtice, yet it was 
more 1 to bring in in this place a 
Matter which cannot be inſerted in ma- 
ny places, and which is ranked here ac- 


cording to its Natural Order. 


liſdem ferè modis conſtituitur, quibus & u- 
ſumtructum conſtitui, diximus, /, oy” de ſervit. 


of the Title of Uſufruct. 


1 


. . inſt. de ſervit. Sce before, at the beginning 


O SOA wa 


* 
„ eee 


Sr E 
Of the Nature of Services, of their 


Lindi, and the manner how they 


are acquired. ED - 
The CONTENTS. 


1. Definition of Service. | 

. In what Service conſiſts. 

Services are for. Lands and Tene- 

Ree SO | | 

. Divers ſorts of Services. 

Two general Kinds of Services. 

Services of Houſes and Lands. 

Acceſſories to Services. 7 

. Services are regulated by their Titles. 

Services are interpreted favourably for 

Liberty. 35 

10. Services that are neceſſary, may be 
decreed by the Judge. 

II. Services may be acquired by Pre- 

Fceription. ; | 

12. The manner of the Service may be 
known by the condition of the 
Places. 5 ES 

13. Services are loſt, or diminiſhed, by 
Preſcription. | 

13. Services are annexed to the Lands 
and Tenements. | 

17. The Property of the place which 
ſerves, belongs to the Maſter of the 
Land or Tenement that owes the 
Service. | 

16. 4 Service may be for the uſe of two 

Lands or Tenements. | 

17. A Service which appears to be uſe- 

leſs. | 


18. Lands and Tenements which have ſe- 


veral Qwners. | 
19. Poſſeſſion of Services by Tenants, and 
other Poſſeſſors. 
20. Poſſefſion of one alone for the Ser- 
vice common to many. . 
21. The privilege of one Partner hinders 
Preſcription againſt the others. 


| I. 
NErvice is a Right which ſubjects a 1. Daf. 

8 Land or Tenement to ſome Service, en Se 
for the uſe of another Land or Tene- . 
ment, which belongs to another Maſ- 
ter; as for Example, the Right which 
the Proprietor of an Eſtate has to paſs 
thro' the Grounds of his Neighbour, 
to get at his own. | 

2 (Servitutes). rerum, ut ſervitutes ruſticorum 


prædiorum, & urbanorum, J. 1. . de ſervit. Iter 
eſt jus eundi. J. 1. F. de ſer vit. pred. ruſt. 
: 5 2. All 
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„ n wer All Services give to the perſons to 
Service cn hom they are due a Right which they 


H. 


would not have naturally; and they di- 
miniſh the Liberty of the Uſe of the 
Land or Tenement which owes the 
Service, ſubjecting the Owner of the ſaid 
Land or Tenement, ro what he ought 
either to ſuffer, or do, or not do, for leav- 
ing the uſe of the Service free. Thus 


he whoſe Land is ſubject to a Right of 


Paſſage, ought ro bear with the mcon- 
veniency of the ſaid Paſſage : Thus, he 
whoſe Wall ought to bear the Building 
that is raiſed upon it, is bound to repair 
the faid Wall, if there be occaſion: 
'Thus, all thoſe who owe any Service, 
can do nothing that may trouble the uſe 


of it b. 


dServitutum non ea natura eſt, ut aliquid faci- 
at quis, veluti viridaria tollat, ut amœniorem pro- 
{pectum præſtet, aut in hoc ut in ſuo pingat: ſed 
ut aliquid patiatur, aut non faciat. J. 15. H. 1. F. de 
ſerv. Etiam de ſervitute quæ oneris ferendi cauſa 


impoſita erit, actio nobis competit: ut & onera fe- 


rat, & ædificia reficiat, ad eum modum, qui ſervi- 
tute impoſita comprehenſus eſt. J. 6. F. 2. F. fi 


It follows from the Rule explained in this Article, 


that in all diſputes about Services, one of the Parties 
endea c ours to ſubject the Land or Tenement of the other 
againſt Natural Liberty; and the other ſiands up for 
this Liberty; which makes. the Canſe of him who denies 
the Service to be the moſt favourable, 'as ſhall be ex- 
plained in the ninth Article. De ſervitutibus in rem 
actiones competunt nobis (ad exemplum earum 
quæ ad uſumfructum pertinent) tam confeſſoria, 
quam negatoria: confeſſoria ei qui ſervitutes ſibi 
competere contendit: negatoria domino qui negat. 
I. 2. F. ſi ſerv. vind. F. 2. inſt. de act. 


III. 


3. Services Altho' Services be properly for the 


1 „ behoof of Perſons, yet they are called 
Tremenes, Teal, becauſe they are inſeparable from 


Lands or Tenements. For it is a Land 
or Tenement that ſerves for another 


Land or Tenement ; and the ſaid Ser- 


vice does not paſs to the Perſon bur 
becauſe of the Land or Tenement. 


Thus, one cannot have a Service which 


conſiſts in the Right of going into an- 
other Man's Ground, to — Fruit, 
or to walk in it, nor for other Uſes 
which have no relation to that of a 
Land or Tenement<. But ſuch a Right 
would be of another nature, as for Ex- 
ample, it would be a Letting to hire, 
if the Right were purchaſed for a Sum 
of Money. 5 

© Servitutes rerum. J. 1. . de ſervit. Ideo autem 
hæ ſer vitutes prædiorum appellantur, quoniam ſine 
prædiis, conſtitui non poſſunt. Nemo enim po- 
teſt ſervitutem acquirere, vel urbani, vel ruſtici 
prædii, niſi qui habet prædium. J. 1. f. 1. F. comm. 


pred. 5. 3. inſt. de ſervit. Ut pomum decerpere 


* > , ; 
5 r ö a * , . * : % a 
2 . "Is * — i: EC 4 2 a 2 wx 
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liceat, & ut ſpatiari, & ut ccenare in alieno poſſi- 


mus, ſervitus imponi non poteſt. J. 8. ed. Nera- 


tius libris ex Plautio, ait, nec hauſtum pecoris, nec 


appulſum, nec cretæ eximendæ, calciſque coquendæ 


jus poſſe in alieno eſſe, niſi fundum vicinum ha- 


beat. I. 5. H. 1. F. de ſervit. pred. ruſt. Hauriendi 


jus non hominis, {ed prædii eſt. J. 20. h. mt. cod. 
10 . Ws 


: 9 na, 
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Services are of ſeveral ſorts, according 4. Divers 


to the divers kinds of Lands or Tene-/#*- of Ser- 


VICES, 


ments, and the different uſes which may 
be made of one Land or 'Tenement for 
the Service of another. Thus for Houſes, 
and other Buildings, the one is ſubjected 
for the uſe of the other, either not to 
be raiſed higher, or to receive the Wa- 
ters which fall from the other, or to 
bear ſome part of the Weight of the 


other Houle, by fixing a Beam in the 


Wall, and the like: And for Lands, one 
is ſubjected for; the uſe of the other, 
either to a Paſſage, or to a Draught of 
Water, or to other Rights of a diffe- 
rent ſort 4. 1 05 

4 Non extollendi: Stillicidium avertendi in tec- 
tum vel aream vicini: item immittendi tigna in 
parietem vicini. J. 2. F. de ſervit. pred. urban. Iter, 


actus, via, aquæductus. J. 1. F. de ſervit. pred, ruſt. 


paſſim his titulis. 
. 


All Services are comprehended under 5. Two ge- 
two General Kinds; One is, of ſuch as neral Kinds 
are Natural, and of an abſolute neceſſi - Services. 


ty, as the diſcharge of the Water of a 
Spring, which runs into the Ground 


which is below: The other is, of thoſe 


which Nature does not make abſolute- 
ly neceſſary, but which Men eftabliſh 
2 a greater convemency, altho' the 
Land or Tenement which ſerves be not 


naturally ſubjected to the other. As 


if it is agreed that a Houſe: cannot be 
raiſed higher, that 1t may not hinder the 
Proſpect of another Houſe; that it ſhall 
receive the Waters falling from the ad- 
jacent Houſe: that the Poſſeſſor of a 
Piece of Ground may draw Water out 
of a Spring, or a Rivulet in the neigh- 
bouring Ground, either at certain times, 
ſuch as to water his Grounds; or for a 
conſtant uſe, ſuch as to convey Water 
in a Pipe thro” a neighbouring Ground, 
for the uſe of a Fountain e. 


* This is a conſequence of the nature of Services. See 
hereafter the tenth Article of this Section. | 


VI. 


All the Kinds of Serviecs are either 6. Swvice 
of Houfes 
and Lands. 


for the uſe of Houſes and other Build- 
ings ; or for the uſe of Lands, ſuch as 

adow Ground, Arable Land, Or- 
chards, Gardens, and others; whether 


they be ſituated in Town or Country f. 
Seryitutes 
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rum. J. 1. F. de ſervit. 
Hever, whether in Town or Country, were called proc- 
dia urbana: and all Lands, whether Meadows, Ara- 
ble Lands, or Vineyards, have the denomination of prx- 
dia ruſtica; - Urbana prædia omnia ædificia accipi- 
mus, non ſfolim ea quz ſunt in oppidis, ſed etſi 
forte ſtabula vel alia meritoria in villis, & in vicis 


vel ſi prætoria yoluptati tantùm deſervientia. Quia 


prædium non locus facit, ſed materia. 


1 ; : ö 1 9 * * 2 4 > i * ; 190 3 $ : % # # 
I. 198. F de verb. ſign. H. 3. inſt. de ſervit. 
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„ det. The Right of Service comprehends 


ries to Ser- the Ace Ories, a without f whic 4 it can 


Vices. 


implies the Service of a Paſſage to get 


| an "1f-ithe - 1 NN 
the place allotted for the Paſſage, one 


drawing Water out of a Well, or Spring, 


U 
$ 


to the Well: Thus, the Service of a 
Paſſage; implies the Liberty of build- 


ing, or repairing a Work that is neceſ 


ſary for making uſe of the ſaid Paſſage ; 
ork cannot be made in 


may work in the, adjacent parts, accord- 
ing as the neceſſity requires; but in Re- 
pairing one ought not to make any in- 
novation in the ancient condition of the 


* 


laces. «It's * N oo HS R * 6 &e 
4. Ss * 


8 Qui habet hauſtum, iter quoque habere videtur 
ad hauriendum. J. 3. $. 3. F. de ſervit. prad. ruſt. 
Si: iter legatum ſit quia. niſi opere facto iri'non 


 poſſit, licere fodiendo, ſubſtruendo iter facere Pro- 


culus ait. J. 10. . de ſervit. Refectionis gratia ac- 


cedendi ad ea 2 non ſerviant, facultas tri- 
ery 


buta eſt his quibus ſervitus debetur. Quà tamen 
accedere eis ee niſi in ceſſione ſervitutis 
nominatim præfinitum fit, qua accederetur. l. 11. 
F comm. pred. Si prope taum fundum jus eſt mi- 
hi aquam rivo ducere, tacita hæc jura ſequuntur, 
ut reficere mihi rivum liceat, ut adire qua proximè 
poſſim ad reficiendum eum ego, fabrique mei, 
item ut ſpatium relinquat mihi dominus fundi, 


quò dextra & ſiniſtra ad rivum adeam: & quo ter- 


ram, li mum, lapidem, arenam, calcem jacere poſ- 
ſim. d. J. 11. f. 1. Reficere fic accipimus ad pri- 
ſtinam formam iter, & actum reducere. Hoc eſt 
ne quis dilatet, aut producat, aut deprimat, aut ex- 
aggeret: & aliud eſt enim reficere, longè aliud fa- 
cere. J. 3. H. 15. F. de itin. atiuque priv. 


VIII. 


8. Services The Right and Uſe of a Service is 


are regu- 


lated 


their Titles. 


regulated by the Title which eſtabliſhes 
it: and it hath its Bounds and its Ex- 
tent according as has been covenanted, 
if the Title is a Contract; or accord 

to what has been preſcribed by the Teſ- 
tament, if the Service has been eſtabliſn- 
ed by Teſtament. Thus he to whom 
a Service is due cannot make its condi- 
tion heavier, neither can the perſon 


who owes the Service prejudice the 


8 of him to whom it is due; but 
both the one and the other ought to 
ſtand to the Title, whether it be with 
reſpect to the quality of the Service, 


* . 765 1 
, 3 5 3 5 2 
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or to the manner in which the one ought 


an to uſe it, and the other to ſuffer it. 
Thu for Inflance, f Right of pa. 
e is gtanted only for one to go on 
foot, he cannot make uſe of it to go on 
horſeback; and if the Paſſage is granted 


ſage is granted 


d; onl 


only for the day: time, it gives no right 
to paſs in the night. But if the manner 
of uſing the Service were uncertain; as 
if the place neceſſary for a paſſage were 
not regulated by the Title, it Would be 
ſettled by the Advice of {kilful per- 


ſons «1 4 . ＋ 
2 3 wh . N 4 » 


© Þ Servitates ipſo quidem jure, neque ex tempore, 
neque ad tempus, neque ſub conditione, neque 

certam conditionem (verbi gratia quamdiu volam) 
conſtitui poſſunt. Sed tamen, fi ik adjiciantur, 
pacti, vel per doli exceptionem, occurretur contra 
placita ſervitutem vindicanti. J. 4, F. de ſervit. 
Modum adjici ſervitutibus poſſe conſtat: veluti 
quo genere vehiculi agatur, vel non agatur: veluti 
ut equo dumtaxat, vel ut certum pondus vehatur, 
vel grex ille tranſducatur, aut carbo portetur. d. I. 4. 
§. 1. v. 1.29. F. de ſerv. præd. ruſt. Iter nihil pro- 
hibet fic. conſtitui, ut quis interdiu dumtaxat, eat: 
quod ferè circa prædia urbana etiam neceſſarium 
eſt. J. 14. F. comm. pred. v. I. 14. F. ſi ſervit. vind. 
d. I. f. 1. Latitudo actus itineriſque ea eſt, que 
demonſtrata eſt. Quod ſi nihil dictum eſt, hoc ab 
arbitro ſtatuendum eſt. J. 13. f. 2. F. de ſer vis. pred, 
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TEL THE TED ©, 234 
an 225 


ruſt. d. l. F. ult. l. 11. F. 1. H de ſerv. pred. b. 
N 4 & wy: 3 . Fe | l a 1 
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© » 
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; i Seeing Services der ogate fr om the Li- 9. Services 
berty. that is Natural to every one to are inter- 


make uſe of what is their own, th es 
V 


"for Liberty. 


are reſtrained to what is preciſely nec 
fary for the uſe of the Perſons to whom 
they are due; and one leſſens the Incon- 


veniency of them, as much as is poſſi- 


ble. Thus, he who has a Right of 
Paſſage thro' another man's Field, and 


whoſe Title does not ſpecify the place 


thro' which he ma 
liberty of 0 is Paſſage whereſo- 
ever he pleaſes; but it will be aſſigned 
him thro' the place that is leaſt inconve- 
nient to the eden of the Ground 
which ſerves; and not, for Example, 
acroſs a Plantation, or thro' a Building. 
But if the Title of the Service, or the 
Poſſeſſion, regulates the Paſſage, altho' 
it be thro? a place that is very inconve- 
nient for the Proprietor of the Ground 
which ſerves, yet he muſt ſtand to it i. 


paſs, has not the 


i Si via, iter, actus, aquæductus * ſimpli- 
citer per fundum, — eſt, hæredi per — 
partem fundi velit conſtituere ſervitutem. J. 26. f. 
de ſervit. pred. ruſt, Si cui Simplicius via per 
fundum cujuſpiam cedatur, vel relinquatur: in in- 
finito (videlicet per quamlibet ejus partem) ire agere 
licebit : civiliter modo, Nam quædam in ſermone 
tacitè excipiuntur. Non enim villam ipſam, 
nec per medias vineas ire agere us eſt, cùm 
id æquè commode per alteram partem facere poſſit, 
minore ſervientis fundi detrimento. J. 9. F. 19 
Verùm conſtitit, ut qua primùm viam direxiſſet, 
ea demum ire agere deberet: nec amplius mutandæ 

ejus 


f 


8 5 * 5 * 15 - . g bo 

: * a g p 5 9 ” 0 f F > or , 
Of -Sxervieds 12. Sec r. 2 
x 0 52 ? . Y 4 


a e Fe 8 $i mibi-concoſſe-,” ing a Service byPreſcription. And it ſerves horn & | 
55 er aque per fundum tuum, non deſtinata ene the mariner and uſe of the 1 
.. &r-;- Service. - Thus, the Entry of a Pallage, ®.7 * 
viet. Sed qua loca ejus fundi tune cùm ea fleret EO Entry ot à Katages juice. 
ceſlio, zdificiis; arberibus, vineis, vacus fuerint, tha Bounds of a Way, a BRV Light in 
ea ſola co nomine {eryient, I 27. ci I. 22, f: 1 2 Houſe; a Water Pipe Clap'd on ãgainſt 
„ egg Article, and the Re. a. Wall, a Roof of a Houle with. a jur- 


"LE nina ice Mii n Sereetz 1 of them. * — 
lee 11.4 it is not permitted either to him who 
let: Services are eſtablihed and acquired, hath che Service, or to him who ougbt 
that are ne- hot onl by Covenant, or by Teſtament, 0 ſuffer ir. to innovate any thing in 
. ip c en 1 | it, to innovate any thing in 
He but allo by Authority of Juſtice, if the ancient condition of the places“. 
be % the Services which are refuſed, be ng. ĩ⁊ ⁊ĩ ĩ * 
7A. turally N Thus when the Pro- hy er 1 1 
. F | Qui luminibus yicinorum officere, aliudve quid 
; =. PP i MF, "th 4. 0 1 es facere contra commodum eorum vellet, ſciet ſe 
cad $940 it, Without palling thro a neigp- formam ac ftatum ary et xdificiorum cuſto-. 


ouring Ground, the Judge obliges the dire debere 1, 11. . de ſerv. preg. urban. 
the pallige thro! the place that is the XIII. 


Proprieror of the ſaid Ground to grant 

leaſt inconvenient, allowing him a ſuit- Seeing a Service may be acquired by 13:Srvice: 

able Recompence for his Lo . For Preſerirtion, with mych more reaſon 3 
this Neeellity is in place of a Lam; and may a Freedom from a Seryice be ac 4, Peri. 
Natural Equity demands that a Ground quired the fame way. And if he whole jo. 
ſhould not remain uſeleſs, and that the Land or Tenement was ſubject to ſome 
ſaid Proprietor ought to ſuffer for his Service has freed himſelf from it, du- 
Neighbour, what he would wiſh. others ring a time ſufficient for acquiring a 


£ 


vin, iter, aftas, dudtus que iifdem fere mo- lopger. Thus, be whoſe Houſe was 
dis conſtituitur, quibus Sc uſumfructum conſtitui ſuhſected to the Seryiee of not being 


 diximus. 0, x. ff de fruit. See before, the begin- raiſed higher, is not any more ſubject to 
ning of the Title of Uſufrut. | ied. ak not any more ſubject t 


I 
. bet jute neo the faid Service, if after having raiſed 
m Præſes etiam com llere bet, Juſto etio TEL SIS ein * Nerd A 5 | . 
iter ei præſtari. Ita — oi 2 e op- his Houſe, higher, he has poſſe | d 1. ſo | ; 0 1 
portunitate loci proſpiciat, ne vieinus magnum raiſed,, during the time required or Pre- ie Fg 
patiatur detrimentum. J. 12. f. de relig. See the ſcription p. And it is the fame thing, 1 
eaſe of this Late in the fourth Article of the thir- as to the manner of uſing a Service: | bw 
teenth Section of the Covenant of Sale. 1 C i as e 
3 ae he who had a Right to a Draught 8 
+ . figs en os Of D oats by day and night, loſes 1 
Ke jon ones gg 2h 19 19:94 the Uig of drawing. it in the night-time, 1 
ge, The Right of Beryice may beacquir- if hs ew ir preſeribe; and it bis Ser E 
as 5 without a Title, by Preſcription®. vice Was either at all hours, or only at bo 
ſcription. * Si quis diuturno uſu, & longa quaſi poſſeſſione ſome; he is reſtrained to thoſe to which . ll 
jus aquz ducendz nactus fit, non eſt ei neceſſe do- the Preſcription ſhall have limited 1 
cere de jure quo aqua conſtituta eſt, veluti ex le- A! ̃ ̃ ͤ . ads ACOTL DIC | 1 
gato, vel alia modo. Sed utilem habet actionem, 6a aded oo willed Colds —_— 
ut oſtendat per annos forte tot uſum ſe, non vi,  ? Libertatem ſervitutuni uſucapi poſſe verius eſt; = 
non clam, non preeario poſſediſſe. J. 10. . ſi fervit. J. 4. F. wt. F de uſurp. & whe: Itaque fi cam tibi 1 
vind. I. 5. 5.3. F. die itiner. act. priu. Si quas acti- ſervitutem deberem, ne mihi puta * altiqs æ- 
ones adversùs eum qui xdificium contra veterem dificare, & per ſtatutum tempus altiùs ædiſicatum 1 
formam extruxit, ut juminibus tuis officeret, com- habyerg, ſyblata exit ſervitus. C. . we. J. 32; . 1. 1 
petere tibi exiſtimas more ſolito per judicem ex. Ff, ge ſeruit, pred. wb. Si ig qui nocturnzm aquam Mt 
ercere non prohiberis. Is qui 24 erit, longi L. interdiu per conſtitutum ad amiſſionem 
temporis conſuetudinem vicem ſervitutis obtinere tempus uſus fuerit, amiſit nocturnam ſervitutem, 
ſeiet: modo ſi is qui pulſatur, nec vi, nec clam; qua uſus non eſt. Idem eſt in eo qui certis horis 
nec precario poſſidet, 4, 1, C. de ſerxit, l. 2. ed, aquæ ductum habens, aliis uſus fuerit, nee ulla | 7 il 
Traditio plane & patientia ſeryitutum inducet offi- parte earum horarum. I. 10. f. 1. . quemad. ſervit. | ww 
eium prætoris. 0. 2. F. wit. F. de ſervit. pred. ruſl. amitt. See the fifth and following Articles of the =» 
There are ſome Cuſtoms, in which the Right of Ser- ſixth Section. tarp ee, prongs een 
vice cannot be acquired by Preſcription, without Title ; 
alto Liberty from Services may be there acquired by NIV. 


Preſcription. See the thirteenth Article of this Sec- 10 . RR 
* Services being annexed to the Lands 14. Service 


tion, and the fifth and following Articles of the 
urch Seftion. - a and Tenements, and not to Perſons, they e, 
— tot | 


— : | unleſs the Land or Tenement e 
. The The proof which may be drawn from likewiſe. And he who has a Right of 
_y the ancient condition of the places, js a Service, cannot transfer it to another, 
2 1 of T te for preſerving, and eſtabliſh» kegping the 3 Tenement to Nine 

o L. I. | RY e elt, 
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XII | cannot paſs from one Perſon to another, 
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| Tel per affign over, et 


wie Uſe of ir. Thus, he Who has a 
Drughr of Water catinot ſhare it with 
others. But if the Land or Tenement 

for which the Draught of Water was 

_ eftabliſhed, be divided among mam Pro- 
prietors, as — Co-Heirs, Co-Lega- 

| aſers, © or otherwiſe; 
each Share will retain the Uſe of the 


tees, Joint-Purc 


les ſerviceable ,to them than to the 
f others d. „ . £44 ae . 00 ; Ml 
er meo aquadh Lakes fri, anker pol 

ſe me vicino commodare, Proculus contra, ut ne 


in meam partem fundi aliam, quim ad quam ſervi- 


tus acquiſita fit, uti ea poſſit. Proculi ſententia 
verior eſt. I. 24. F. de ſervir. prad. ruſs. 
Per plurium prædia aquam ducis, quoquo modo 
impoſita ſervitute, niſi pactum vel ſtipulatio etiam 
die hoc ſubſecuta eſt, neque corum cui vis, neque 


alii vicins poteris hauſtum ex vivo cedere. J. 33. 
5940 id ang Sec the fifth Article of 


Section, n ; 


C 
the | 


3 the Service is taken, ſuch as the Way 
ze. for a Paſſage, belongs to the Maſter of 


Jerves, 


longs tothe the Land or Tenement which ſerves; 
Maſter of and he who receives the Service has no 
1 of Property in that part of the 
bat owes Land or Tenement that ſerves, but only 


E | | #7 CH 
Si partem fundi mei certam tibi vendidero: 
aquæductus jus, etiamſi alterius causã plerumque 
ducatur, te quoque ſequetur. Neque ibi aut boni- 
tatis agri, aut uſus ejus aquæ ratio habenda eſt: ita ut 
eam ſolam partem fundi quæ pretioſiſſima ſit, aut 
maximè uſum ejus aquæ deſideret, jus ejus ducen- 
dæ ſequatur: ſed pro modo agri detenti, aut alie- 


nati, fiat ejus aquæ diviſio. I. 25. F. de ſervit. pred. 
| ruſt.” | $854 & bak os | 
Loci corpus non eſt dominii ipſius cui ſervitus 
debetur, od jus eundi habet. J. 4. F. ſi ſervit. vind. 
XVI. 2 


16. 4 C. One and the ſame Service may ſerve 
vice may be for the uſe of two Lands or Tenements. 


For the uſe Thus, a Diſcharge of Water may ſerve 


. for two Houſes: Thus, a Paſſage, or 


_ Tenements. an Aqueduct, may ſerve for two or 


more Lands or Tenements . 

Qui per certum locum iter, aut actum alicui 
ceſſiſſet, eum pluribus per eundem locum, vel iter, 
vel actum cedere poſſe verum eſt. Quemadmodum 
ſi quis vicino ſuas ædes ſervas feciſſet, nihilominus 
aliis, quot vellet multis, eas ædes ſervas facere po- 
teſt. J. 15. F. com. pred. | 


| XVII. , 
1j. 4% Altho? a Service may ap to be 
wice which uſeleſs, ſuch as a Draught of Water to 


Ae . him whoſe Land or Tenement is in no 
Want of it, or who has Water enough 


15. The The part of the Land or Tenement 
Properly of that is ſubject to a Service, out of which 
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in he den Grounds'z, er one may ref 
tain, or purchaſe ſuch a Service. For 


belides that one may poſes Things that 


may be occaſion to uſe el ( m*, . a 3 i 9 
* Fi fundo quem quis. vendat ſervituters impont | 

etſi non utilis tit, poſſe exiſtimo. Veluti fi aquam 

alicui ducere -non expediret, nihilominus conſtitui 


Service in proportion to its Extent, al- quamvis ea nobis utilia non ſunt. J. 91. F. de 
tho' ſome Shares ſhould ſtand leis in | F 8 
need of it, Or that the Uſe of it were 
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He who has the Property of an Eſtate g. of 


ea ſervitus poſſit ; quædam enim habere . 


only in common with others, without Land: ard 
any diviſion of the ſeveral Shares, can- Tancnen, 


not ſubject any part of it to a Service _ 
without the conſent of all his Co- Part- „e, 
ners: and any one of them may inder 

its, until that the Eſtate being divided 

into Shares, every one may impoſe a 
Service on his own Share, if he thinks 

fit. And likewiſe he who poſſeſſes in 
common and undivided a Portion of the 
Land or Tenement to which the Ser- 
vice is due, cannot by himſelf free the 
Land or Tenement which owes the Ser- 
vice; but the Service remains for the 
Portions of the others. For the Servi- 

ces are for every part of the Land or 
Tenement to N they are due, and 

every one of the Proprietors has an In- 

tereſt in the Service for his own Por- 
r 5 ion hol £45 e 
»Unus ex dominis communium. zdium ſervi- 
tutem imponere non poteſt. I. 2. F. de ſervit. Unus 


ex ſociis i communis permittendo jus eſſe ire 
agere, nihil agit. J. 34. F. de ſervit. pred. ruſt. 
* Quoniam ſervitutes pro parte retineri placet. 

d. l. 34. I. 8. . 1. F de ſervit. Quæcumque ſervi- 
tus fundo debetur, omnibus ejus partibus debetur. 
I. 23. F. ult. F. de ſervit. pred. ruſt. See the ſeventh 
Article of the fourth Section. . 

e ee le ee e | 

: Services are preſerved againſt Preſcrip- 19. 29: 
tion, not only by the uſe that is made o of Sr. 


of them by the Proprietors of the Lands v 97* 


or Tenements to which they are due, „r fl 


but likewiſe by the uſe made of them f, 


by all other Poſſeſſors, who are in the 
place of the Maſter; fuch as Farmers, 

enants, Uſufructuaries, and even thoſe 
who poſſeſs wrongfully ; for they pre- 
ſerve to the Maſter the Poſſeſſion of his 
Service). 

7 Uſu retinetur ſervitus, cam ipſe cui debetur, 
utitur, quive in poſſeſſionem ejus eſt, aut merce- 
narius, aut hoſpes, aut medieus, quive ad viſitan- 
dum dominum venit, vel colonus aut fructuarius. 


J. 20. F. admodum. ſerv. amitt. Licet malæ fi- 
dzi poſſeſſor fit, retinebitur ſervitus. J. 24. F. cod. 


If a Service be due for the uſe of a 20. 2ſt 


Land or T ä belonging in 85 * . 


re Fi, "ry * þ Ay * — 
l 0 8 E V J E . 
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Service mon to many perſons, the Poſſeſſion of 
common 70 one of the Partners preſerves the Service 
mary. for all the reſt; for it is in the Name 


if many perſons have each of them their 
ſeveral Right of Service in particular, 
altho' ĩt be in the fame part of the Land 
or Tenement which owes the Service, 
2 every one 19 9 0 only his own 
ight, and Preſcription may run againſt 
the others who do not uſe their Right 2. 
Si plurium fundo iter aquæ debitum eſſet, 
per unum eorum omnibus his inter quos is fundus 
communis fuiſſet, uſurpari potuiſſet. I. 16. . quemad. 
ſerv. amit. Aquam quæ oriebatur in fundo vicini, 
plures per eundem rivum jure ducere ſoliti ſunt, 
ita ut ſuo quiſque die 3 capite duceret. Primo 
per eundem rivum eumque communem, deinde ut 
quiſque inferior erat, ſuo quiſque proprio rivo: & 
unus ſtatuto tempore quo ſervitus amittitur, non 


nec per cæteros qui duxerunt ejus jus uſurpatum 
eſſe. 1 cujuſque corum jus fuit, 
neque per al. um uſurpari poterit. 4. J. 16. 


„„ ONE! + 

21. The Tf one of the Proprietors of a Land 
Privilege of x Tenement belonging to them in com- 
72 * #7 mon, and to which a Service is due, 
inders Pre- Tx . d ls 
{cription a- has any Quality which hinders Preſcrip- 
gala the tion from running againſt him, as if he 
others. is a Minor; the Service 1s not loſt, al- 
thoc' all the Proprietors ceaſe to uſe it, 
becauſe the Minor preſerves it for the 
whole Land or Tenement . 1 17 


A, 


Si communem fundum ego & pupillus habe- 
remus, licet uterque non uteretur: tamen propter 
pupillum, & ego viam retineo. J. 10. f. quemad. 
aur, ‚§ ft 3 8 | 
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Of the & ervices of Houſes, and other 


- "The CONTENTS. 


1. Services of Buildings. "I 
2. Diſcharge of "Waters from the Houſes. 
3. A Sink, or Drain. 2 
4. The Lights, and Proſpect of a Houſe. 
5. The Services for the, Lights. of a Houſe 

are of two ſorts. 02 8 
6. Services for Proſpects are of wo ſorts. 
7. The right of Reſting on another's Build- 
8 


8. One cannot treſpaſs on hi Neighbours 
e, 10009 Faro 
9. M hat one may do in his own Ground, 
890 the prejudice of bis Weigb- 
10. Iuconueniencies which the Neighbour 
5 258 ought, or ought not to ſuffer.  - 
Wo Js Boonet 90 16k 5 Z olg 


8 
Tit. 12: Sect. 2. 


of all the Partners that he poſſeſſes. But 


duxit: exiſtimo, eum jus ducendæ aquz amiſiſſe, 


ſervit. 


211 


T'HE Services of Houſes, and other r. Service: 
Buildings, are of ſeveral ſorts, ac- Build. 
cording to their Wants; ſuch as that of! 
receiving the Water that falls from 
another Houſe, the Lights of a Houſe, 
the Proſpect, a Right of fixing a 
Beam in another's Wall, a Paſſage, 
and others of the like nature a. But 
there is none of them which is na- 
turally neceſſary, and in ſuch a manner 
as that he who builds on his own 
Ground can oblige his Neighbour to - 
ſuffer a Service for the uſe of his Build- 
ing, if he has neither a Title, nor a 


Right of Poſſeſſion to juſtify ir. For 


he may and ought to raiſe his Building 
wholly on his own Ground, keeping the 
neceſſary diſtance, and not encroaching 
any ways on his Neighbour's Ground 
which joins to hisb. And if any Ser- 
vice 1s neceſſary to him, and he has it 
not, he cannot acquire it but by a mu- 
tual conſent. 5 | % 

© Urbanorum prædiorum jura talia ſunt, altids 
tollendi, & officiendi luminibus vicini, aut non ex- 
tollendi: item ſtillicidium avertendi in tectum vel 
aream vicini, aut non avertendi: item immittendi 
tigna in parietem vicini: & denique projiciendi, 
protegendive, cæteraque iſtis ſimilia. I. 2. . de ſor- 
vit. pred. urban. H. I. inſt. de ſerdit. 

> Imperatores Antoninus & Verus Auguſti reſcrip- 
ſerunt, in are quæ nulli ſervitutem debet, poſſe 
dominum, vel alium voluntate ejus ædificare, in- 
termiſſo legitimo ſpatio a vicina inſula. J. 14. F. de 
ſervit. præd. urb. V. l. 12. C. de adif. priv. See the 
eighth and ninth Articles of this Section. 


The Right of diſcharging the Waters z. DiF- 
from off the Roof of a Houle, is a Ser- t 9 
vice which may be differently eſtabliſh- 7" e 
ed, either in ſuch a manner that the Hon. 
whole Roof may have a Jutting out on 
another Man's Ground, and ſo let its 
Waters drop from the Eves there; or 

that all its Water may be gathered to- 
gether, and run thro' one Gutter jutting 

out from the Building, or thro' a Pipe 

clapt on againſt the Walle. 


- © Fluminum & flillicidiorum ſervitutem. I. 1. ff 


de ſervit. pred. urbz. 
1. +410 


The diſcharge of a Sink or Drain, in- 3. 4 Sink, 


to a neighbouring Ground, is a Service Pran. 
for the uſe of a Houſe, and one may 
eſtabliſh others of the like nature ac- 


cording as occaſion requires 4. 


ET Jus cloacæ mittendæ ſervitus eſt, J. 7. F. de 
Cloacam habere licere per vicini domum. 


J. 2. F. ds ſervit. pred; ruſt. Quominus illi cloacam, 
quæ ex ædibus ejus in tuas pertinet, qua de agitur, 
purgare, & reficere liceat, vim fieri veto. J. 1. F. 
de cloac. This Service is likewiſe for the uſe of Lands. 


TV. The 


V. d. I. 2. ff. de ſervit. præd. ruſt. 
Ee 2 
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4. . Qui jus luminis immittendi non : 


; " 4 . , 2 ts. 5 8 FE 7 8 25 5 e 71 | 7 W 5 ares 25 bs 
4. The The Lights of a Houſe are open een 


[2 


ght of Reſting a Building on 7. "ugh 
Other Noot W another's, is a Right to fix in our 2” 
hath, beſides the Light, an open VIEW Neighbour's Wall, a Plank, a Building, 2972.” 
of the adjacent parts, whether in Town; or other Thing. And when it is a Par- puldng. 
or Country. © +. tition-Wall, the Joint Proprietors have 
Lumen id eſt ut cœlum videretur: & intereſt @ right to reſt any wt 6 on it, ever 
inter lumen & proſpectum. Nam proſpectus etiam one on his own fide: the ſame Wall 
ex inferioribus locis eſt, lumen ex inferiore loco ſerves reciprocally to two Maſters for 
elle non pozelt. J. 16. . de ſervit. prad. urban, wo Services. N whither'the Wall 
8 57 V | belong to one Maſter alone, or be a 
„ ok RI 33 artition- Wall, they ought not to load it 
5. Wesens The Services for the Lights of a atherwiſe than is reaſonable, and accord- 
wo , Houle are of two forts. One 1s of thoſe ing as is regulated by the Service i. 
of a Houſe 1 BO, 5 the 0 8 W ; _—— e 
» Ho g ight openi is OWn Tus immittendi in parietem vicini. J. 2. 
e . © of v er 2 pred. 3 de ſervitute quæ one- 


. 3, ir 7 1 — ? 5 
ſorts. Wall, Or A 1 artition all, for receiv 15 ferendi causa impoſita erit, actio nobis com- 


Ligherand places for receiving Light into aCham- The Ri 
Proſe? Ter, or other Room; and a Proſpe& 4.05. 
8 | View 
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ing Light on the ſide where his N cigh- etit, ut & onera ferat. I. 6.4. 2. F. . vind. 
bour's Tenement ſtands, with a Right ry 33. ff. de ſerv. pred. urb. Si | — — 


to hinder his Neighbour from raiſing opere abs te facto, in zdes meas inclinaverit: po- 


his Building ſo high as to take away the tero tecum agere, Jus tibi non 1 ietem illum 
ſaid Light ? kit the other ſort, + = _— e —Y 
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ſuch Services as give a Right to hinder 2 VIII. 
the Neighbour from opening his o wn 90 Or? 8 
Wall, or a Partition: Wl that he may - Altho' a Proprietor may do in his g. ove dun- 
have a Window looking into a Court, un Ground whatever he pleaſes, yet no- me. 
or other place: or which bound the he cannot make in it any Work which Nga 
Liberty of making Lights, to Lights ma) deprive his Neighbour of the Li- Gh 
that, are without à Proſpect, or fuch . 8 * wh 
78 1 hapen 1 v6 : Wod-by 15 the Proprietor of a Picce of Ground, on 
"i ata ab e Japan - Which there is no Building, cannot raiſe 
* Lyminum in ſervitute conſtituta, id acquiſitum one, whoſe Roof may jut out on his 


videtur, ut vieinus lumina noſtra excipiat. Cum Ne „ 476 
autem ſervitus imponitur ne luminibus officiatur, N eighbour w Ground, and there dif- 


hoc maxime adepti videmur, ne jus fit vicino, in- charge its Waters. Thus, one cannot 
vitis nobis, , altivs zdificare, atque ita minuere u- make a Plantation, or a Building, and 
n noſtrorum ædiftciorum. J. 4. de fervit. pred. other Works, but at certain diftances. 
CCC from the Confines. Thus, one cannot 
6 Eos qui jus luminis immittendi non habue- | | 2 
\ runt, pri pare communi,. nullp jure feneſtras make 2 Stove, an Oven, or any other 
immiſiſſe reſpondi. J. 40. cd. See the ſecond Ar- Work againſt even a Partition - Wal 
ricle of the firſt Section, with the Remark upon which may be in hazard of being da- 
JJV maged by it : Aoka.for fuck ioees of 
| A com and gs Works e Ys and which can- 
6. Services The Services for a Proſpect are like - not be made but at certain diſtances, or 
for Froſpects yiſe of two forts. One is of thoſe with other precautions, we ought, with 
7 * which give the Right of a free Pro- 1 to them, to obſerve the Rules 
pſpect, with Power to hinder the adja- WH ch Cuſtom and Uſe have eſtabliſh- 
cent Building from being raiſed fo as to di. 878 
take away the Proſpect: And the other, » Imperatores Antoninus & Verus * re- 
NAN is of ſuch Services as give the Proprietor ſcripſerunt, in area quæ nulli ſervitutem debet, poſ- 
1 | a Right to: hinder his 3 from ſe dominum, vel alium voluntate ejus ædificare, in- 
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Wilt 0 nn erv, pred. urb. Domum ſuam reficere unicuique 
Hard lide on which they CFC ED oblige ge non officiavit invito alteri, in quo Jus 
Witt him to have it only ſuch as is conform- non habet. I. 61. F. de reg. jur. 
15 able to his Title s. Sao fiſtule per quas aquam ducas, ædibus meis 55 
1 | | ; plicatz, damnum mihi dent, in factum actio mihi 
wn Eſt & hoe ſervitus, ne profpeQtui officiatur. competit. 1, 18. f de ſervit. pred. b. Piſtulam 
{994 . 3. F de ferut pred. bas,” Inter fervitutes ne junctam parieti communi, quæ aut ex caſtello, aut 
0508 luminibus officiatur, & ne proſpotui offendatur, ex coelo aquam capit, non jure haberi Proculus ait. 
1 aliud, & aliud obſervatur, quod in proſpectu plus 7. 19. cod. Rem non permiſſam facit, tubulos ſe- 
\ 0 "+1 | N 


quis habet, ne quid ei officiatur ad gratiorem pre- cundùm communem parietem extruendo. J. 1 3. 0d. 
pectum & liberum. 8 Non extollendi. JI. 2. v. J. 8. H. F. J. 17. f. 45 f Ne; wind. Sec the 

> & officiendi lumjnibus. fallowing Axticle, and 
L | 4 
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9. at Altho' one 

ane may de Mork by which his Neighbour's Build- 

Cn may be damaged, yet every one has 

the preju- the Liberty of doing in his own Ground 

dice 1 his whatſoever he pleaſes, even altho' it 

Neighbour. ſhould occaſion to his Neighbour ſome 
other fort af inconvenience. Thus he 
ho is not ſubject to any Service, may 
raiſe his Houſe as high as he pleaſes, 
altho' by the ſaid Elevation he ſhould 
.darken the Lights of his Neighbour's 
Houſe. For this kind of Work alters 
nothing in the Fabrick of the other 
"Houſe ; and he who is the Maſter of 
the Houſe ought to have placed his 
Lights ſo as to. be out of danger of this 
Inconvenience, which he had no right 
to hinder, and which he might have 
eaſily foreſeen n. 


Cum eo qui tollendo obſcurat vicini ædes, quibus 
non ſcrviat, nulla competit actio. J. 9. 16. de ſeruit. 
pred, urb. l. 8. J. 9. C. de ſervit. v. JI. 26. . de 
damn. inf. See the ninth and tenth Articles of the 
third Section of the Title of Damages occaſioned by 
Faults. See the foregoing Article. | 


40. nem. The Works, or other Things, Which 

_— very one may make, or have in his 

Neben, On Ground, and which ſend into the 

ovgr, or Apartments ef others Who. dwell in che 

oght nor ſame Houſe, or into the. Neighbouring 

2ſufir. Houſes, a Smoak, or Smells that are 

offenſive, ſuch as the Works of Tan- 

ners, and Diers, and the other diffe- 

rent Inconveniencies which one'Neigh- 

Sour may cauſe to another, ought᷑ to 

Pe born with, if the Service of them is 

eſtabliſhedn: And if there is no Service 

tettled, the Inconvenience ſhall either 

be born with, or hindred, according 

to the Quality of the Places, and that 

of the Inconveniency, and according as 

the Rules of the Civil Policy, or the 

_ VUlage of the Places, if there be any 

ſuch, may have provided in the ſaid 
Matters. oy 


_ *® Ariſto Cerellio Vitali reſpandit, non putare ſe 
ex taberna caſearia fumum in ſuperiora ædificia jure 
immitti poſſe, niſi ei rei ſervitus talis admittatur. 
J. 8. §. 5. F. ſi ſervit. vind. In ſuo enim alii hac- 
tenus facere leet, quatenus nihil in alienum immit- 
2 ä „cut 2 immiſſionem. rot 

igitur ſuperiorem cum i tore agere, zus illi 
e l ir ere d. H. ; yer: 


ground d. 


» a 


5 | | oy ALY 8 Nis _ 
| ; 3 ts 3 
5 4% 22 : = | - F * * 
* N i * a * 5 * * , 10 s 
SERVICE B. Tit. 12, Sect. 3. 21 
: . * 1 A 7 5. - SS, * 1. L N * * Fs 4 0 Ld © 4 * 


firſt Section of the Title of thoſe who have Lands 
or Houſes bordering upon one another. 
* "There are Cnſtoms which regulate the manner in 
which ſuch Works ought' to be made, as are mentioned 


. 
Of the Services of Lands. 


The CONTE N 23 8. 


1. Services of Lands. bs, 
2. Paſſage. 3 
3. 4 Draught of Water. 

4. Hquedutt. Ree 

F. Other. ſorts of Services. 

6. Services for the uſe of Cattel. 


| 
J. 5 

TTM E Services of Lands, ſuch as 1. Services 
Meadows, Arable Lands, Vine- Lands. 

yards, Gardens, Orchards, and others, 

are of ſeveral ſorts, according to the 

ſeveral Wants; ſuch as a Paſſage to go 

from one Field to another, a Right to 

draw Water in another Man's Ground, 

an Aqueduct, or others of the like na- 

ture . Wersen 


Seryitutes ruſticorum prædiorum ſunt hæ: iter, 
actus, via aquæductus. J. 1. F. de ſervit. pred. ruſt. 
In ruſticis computanda ſunt, aquæ hauſtus, pecoris 
ad aquam appulſus, jus paſcendi, calcis coquendz, 


arenæ fodiendæ. d. l. F. 1. inſt. de ſerv. 
U. 


The Right of Paſſage is a Service 2. Paſage; | 


Which may be eſtabliſhed different ways 
according to its Title; either for the 
Faſſage of a Man on foot only, or fer 
one on Horſeback, or for a Beaſt load- 
ed, or for a Waggond. 
er eſt jus eundi, ambulandi homini, non etiam 
jumentum agendi; actus eſt jus agendi vel jumen- 
tum, vel vchieulum: via eſt jus eundi, & agendi, 
& ambulandi. l. 1. I dle ſervit pred. ruſt, © 


7 n 
The Draught of Water is . os. 
take in a Neighbour's Ground 
out of a Spring or Brook, to carry it in- 
to another Ground, either at what time 
one pleaſes, or by Intervals and at cer- 
tain Seaſons, or conſtantly without in- 
termifſion e. | | 

© Quotidiana aqua non illa eſt, quæ quotidiè du- 
tur, 6a ea * quis 22 = - ſi vellet. 
J. 1. H. 2. . de aqua quot. G. eft. Ea; quogue dici- 
tur quetidiana, cujus ſervitus intermiſſione tempo- 
ris diviſa eſt. d. I. f. 3. Eſtiva ea eſt, qua eſtate 
i d. §. 3. V. I. 2. $. 2. F. de ſerv. 


IV. | 
An Aqueduct is a Canveyance of Wa- 4. hie- 
ter from one Ground to another, either 4. 
in Pipes under ground, or above 


Aquæductus 


ater Draught of 
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dum alienum. J. 1. ff. de ſervit. pred. ruſt. Aquam 


rivo ducere. J. 11. H. 1. . pred. 
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5. Other One may eſtabliſh Services of another 
forrs of Ser- nature, for divers uſes. Such as the 


Dices. 


Right of taking out of a Neighbour's 
Ground, Sand, Stone, Lime, for the 
uſe of another Ground: of fetchi 

Water out of a Neighbour's Ground, 
and of gathering and depoſiting there 


1 another Ground, till they 


pairing the Work, and other different 
Services according to people's Wants. 


can be conveniently carried away at a 
certain ſeaſon: of having in another 
Man's Ground a Cauſey along the Banks 


of a River, a Canal, a Ditch, or any 


other Work, with a Right of free In- 
greſs and Egreſs to the Ground for re- 


1 


In ruſticis computandæ ſunt, aquæ hauſtus 
us) calcis coquendæ, arenæ fodiende, J. 1. G. 1. V. 
it ſerv. prad. ruſt, Cretæ eximendæ. I. 5. F. 1. eod. 
Nec cretæ eximendæ, calciſque coquendæ jus, poſſe 
in alieno eſſe, niſi fundum vicinum habeat. d. 8. 
Vt maxime calcis coquendæ, & cretæ eximendæ 
ſervitus conſtitui poſſit: non ultrà poſſe, quam qua- 
tenus ad eum ipſum: fundum opus fit. d. 5. & l. 6. 
In ruſticis computandæ ſunt aquæ hauſtus. J. 1. H. 1. 
eod, Ut fructus in vicina villa cogantur, ooactique 
habeantur, J. 3. C. 1. eod, Pedamenta ad vineam, 
ex vicini prædio ſumantur, conſtitui poſſe. d. F. 
Si lacus perpetuus in fundo tuo eſt, nayigandi quo- 


que ſervitus, ut perreniatur ad fundum vichum, 
imponi poteſt. 1. 21055 t. cod. Ut quibus agris 
magna ſint flumina, liceat mihi ſcilicet in agro tuo 
mY T2128 4003-23-41 bb Cole ts Md TIUPES 4 
aggeres, vel foſſas habere. J. 1..$. Alt. ff. de aqua & 
ad. uv. Non ergo cogemus vieinum aggères mu- 
.nare,] {ed nos in ejus agrum muniemus i eritque 
iſta quaſi ſervitus. J. 1. H. alt, F. de aqua & aq. pluv. 


Ie ſee in the thirteenth Section, 1. 1. ff. comm. pred. 
an Example of another" kind of Service, of a Piece of 


_ Ground which has in it 4 Quarm, and out of which 


the Proprietor is bound by. ſome Title, or Cuſtom, to let 


| "partitular' perſons dig what Stones they may have. occa- 


6. Services One may have likewiſe Services for 


ſion for, they paying him a certain acknowledgment. 

It is to be remarked on-what is ſaid in this Article, 
the Service of gathering Fruits, and keeping them in 
anouher Man's Ground, that without any particular Right, 


; all Proprietors of Grownds into which tht Fruits of Neigh- 


2 


uring Grounds may chance to fall, are obliged to [uf- 


9 


er the Owners to come and gather them. Tit. ff. de 
ene 1511 eee 


w 
* 
18 * * * ao 0 
! 4 » 
1 


for the iſe the uſe of Cattel which are kept in a 


of Cattel, 


Ground, either for watering them at a 
Fountain in a neighbouring Ground, or 
for depaſturing them at certain ſeaſons. 


eln rufticis computanda funt=—, pecoris ad 
aquam appulſus jus paſcendi. J. 1. f. 1. V. de ſervit. 
pred. ruſt. Pecoris paſcendi ſervitutes, item ad 
aquam appellandi, ſi prædii fructus maxime in pe- 
core eonſiſtat, prædii magis quam perſonæ videtur. 


1 - 4. eod. I. 20. H. 1. F. / ſerv. vind. Item, fic w_ 


ſunt ſervitutes imponi, & ut boves per quos 


- 


dus colitur in vicino agro cantur. I. 3. F. de 
ſerv. pred, ruſt, ** * 3. F. 
rn 2  $g Q 4 


CY 


4 Aquæductus eſt jus aquam ducendi per fun- 


good condition the Places, and other 
Things deſtined for the Service b. But he f- of 
he is not bound to repair the Places at we Servo: 


XN 
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Of the Engagements of the Proprie- 


1 
2 


which owes the Service. 


4 


k e ; | 5 1 ; 3 | "Et 
+7) The: O ON TEN TS.. 


1. He ought to tolerate the Service. 


2. He ought to tolerate the Works neceſ- 


ſſaty for the uſe of the Service. 
3. What the perſon is bound to, whoſe 


all ought to bear the building of 
another. = 


4. Fit is neceſſary to repair a Partition- 


— all 


5. Expentes for repairing a Mall that 


.* ſerves for ſupporting a Building. 


6. The Proprietor of a Land or Tenement 


which ſerves, may relinquiſh it. 
7. If the Eſtate to which the Service 1s 
due be divided. | 1A 
8. When two Services are due from one 
© * Tenement to another. | 


uy,” 


HE Proprietor of the Land, . or 
| Tenement, which ſerves, is bound 
to ſuffer the uſe of the Service, and to 


do nothing that may either hinder the 


ſaid uſe, or diminiſh it, or render it in- 


convenient: and he ought to change 
nothing in the antient condition of 
the places, nor in any thing elſe neceſ- 
fary to the Service:. 5 


8 quas actiones adyerſus eum, qui ædificium 
contra veterem formam extruxit, ut luminibus tuis 
officeret, competere tibi exiſtimas; more ſolita, 


. 


per judicem, exercere non prohiberis. J. 1. C. de 
ſervit. Sciet ſe formam, ac ſtatum antiquorum 
ædificiorum, cuſtodire debere. J. 1 1. F. de ſervit. 


Fr 4 ab. IJ | | 
rf II. 


* 


He ought likewiſe to ſuffer the Works 2. Heought 


to toler 


neceſſary for repairing, and keeping in 


his own charge e, unleſs he be obliged 


to it by the Title, or 50 a Poſſeſſion 


that is equivalent to a Title. 


b See the ſeventh Article of the' firſt Section. I 

© In omnibus ſervitutibus, refectio ad eum per- 
tinet qui ſibi ſervitutem aſſerit, non ad eum cujus 
res ſervit. J. 6. F. 2. F. ſi ſervit. vind. See the fol- 
lowing Article. | 


III. 


He whoſe Wall ought to bear the z. 1h 
Building of another, or any other Bur- 2e peſon! 


den, 


the Service. 


neceſſary for 


* 
o 
a 


ought 
bear 


bound to, d 
whoſe Wall he ſufficient for bearing the Burden : 
and he is bound likewiſe to maintain it 


29 


building Fin ſuch condition, and to repair it if 
another * 


there be occaſion d. Unleſs it were that 
22 exceſs 25 the Load 9 75 1 7 
it down, or damaged it. And in this 
caſe he who has over- loaded it will be 


bound to leſſen the Burden, to repair 


the Wall, and to make good the Dama- 


ges and Loſs which this Over- loading 


4. If it ts 


tute impoſita com 


may have cauſed e. ? 
Etiam de fervitute, quæ orjeris ferendi caufi 


impoſita erit, actio nobis competit, ut & onera fe- 
rat, & ædificia reficiat, ad eum modum qui ſervi- 
us eſt. J. 6. F. 2. F. de ſer- 
wit. vind. I. 8. cod. Eum debere columnam reſti - 
tuere, quæ onus vicinarum ædium ferebat, cujus 
eſſent ædes, quæ ſervirent, non eum qui imponere 
vellet. I. 33. F. de ſervit. pred. ub. 5 

Si paries communis opere abs te facto, in ædes 
meas ſe inclinaverit, potero tecum agere, jus tibi 
non eſſe parietem illum ita habere. J. 14. F. 1. F. 


If one of the Proprietors of a Parti- 


neceſſary to tion- Wall, upon which each of them 


repair a 


Partition- 


— 


may Teſt any thing on their own ſide, 
has made Imbelliſhments on it, ſuch as 
Painting, or Carving, and the Wall 
opens, or falls down, or that the other 
Proprietor 1s obliged to demoliſh it, in 
order to rebuild it ſuch as it ought to 
be for the Service, the two Proprietors 
ſhall contribute equally to the Charges 


neceſſary for reſtoring the Wall to the 


condition in which it ought to be. But 


the Loſs of the Imbelliſhments will fall 


upon him who made them f. 


f Parictem communem incruftare licet, ſecun- 
dum Capitonis ſententiam: ſicut licet mihi pretio- 
ſiſſimas picturas habere in pariete communi. Cæ- 
term, ſi demolitus fit vicinus, & ex ſtipulatu, 
actione damni infecti agatur, non pluris, quim vul- 

ia tectoria æſtimari l- quod obſervari & 
in incruſtatione oportet. J. 13.5. 1. F. de ſervit. 
pred. urb, See the fifth Article che Kan Leden 
of Damages occaſioned by Faults. . 


V. 


5. Expencts If it is neceliihy to rebuild a Wall 
e rqair- which ſerves for bearing a Building, or 


ing a Hull 


that ſerves 


ther 
u W 


ing. 


ſupporting any Thing belonging to ano- 
e eee fr re of the 
and who ought to maintain it in 
ood condition; will be liable only for 
e Charges neceſſary to repair the 
Wall, and whatever is laid out either 
in demoliſ =o - that which reſted on the 


Wall, or in ſupporting it, will be born 


by the perſon who had the Right to 


reſt the ſaid Thing on the Walls. 


Sicut autem refectio parietis ad vicinum per- 
tinet, ita fultura zdificiorum vicini cui ſervitus de- 


betur, quamdiu paries reficietur, ad inferinrem vi- 


chaſes the liberty to 


faid liberty to the prejudice of the ſe- 
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* | o, den, is obliged to have it ſuch as may 


cinum non debet pertinere, Nam ſi non vult fu: 


18 fulcire, A & reſtituet, cùm paries 


it reſtitutus. 7.8, F. ſi ſervij. vind. 


VI. 


If the Proprietor of a Band or Tene- 6. The Pro- 
Prieto of 4 
Land or Te- 
ing of another perſon, chuſes rather to which 

t of Pro erty, than to /erves, may 
E Service ob- velinquiſt 


ment which owes a Service, or. of a 
Wall which is ſubject to bear the Build- 


abandon his Right 
make theRepairs which 


liges him to, he ſhall be diſcharged ®: 


from them by relinquithing the Land or 
Fenement. For it was the Land or Te- 
nement that was bound to ſerve, and 
not the Perſon b. 


„ Evaluit Servii ſententia in propoſita ſpecie, ut 


poſſit quis deferidere jus fibf eſſe cogere adverſarium 
reficere parietem ad onera ſua ſuſtinenda. Labeo 
autem, hanc ſervitutem non hominem debere, ſed 
rem, denique licere domino rem derelinquere, ſcri- 


bit. J. 6. §. 2. F. ſi ſerv. bind. 
ä 


If an Eſtate to which a Right af Paſ- 7. i the 
ſage is due be divided among ſeveral Efar : | 
Service 1s 


due be di- 


Proprietors, the Service will be preſer- 
ved to each Portion, for it was due to 
every individual part of the Eſtate. But 
the Proprietor of the Ground, which 
owes the Service of the. Paſſage, will be 


bound to give it only in the {ame place 


for all the Proprietors, and they cannot 


uſe the Service but by agreeing among 


themſelves ſo as not to enter into the 
Ground which owes the Service, but at 
the place where the Service was cſta- 
bliſnedi. | 


Quæcumque ſervitus fundo debetur, omnibus 
ejus partibus debetur: & ideo quamvis particulatim 
vænierit, omnes partes ſervitus ſequitur, & ita ut 
ſinguli recte agant, jus ſibi eſſe fundi. Si tamen 
fundus cui ſervitus debetur, certis regionibus inter 

lures dominos diviſus eſt, quamvis omnibus parti- 

us ſervitus debeatur, tamen opus eſt ut hi qui non 
proximas partes ſervienti fundo habebunt, tranſitum 


vided. 


per reliquas partes fundi diviſi jure habeant, aut ſi 


proximi 
pred. ruſt, See the eighteenth Article of the firſt 
Section. | 


VIII. 


If a Tenement is ſubject to two Ser- 8. When 


vices, as for inſtance, a Houſe which!“ 
ces are dut 


5 from one 


of the Proſpect of a neighbouring Houſe, Tunemen- 
and which is alſo bound to receive the to one ano- 
Water that comes from it, and if the er 


cannot be raiſed higher to the prejudic 


Proprietor of the Houſe which ſerves, 
happens to purchaſe the Liberty of one 
of the two Services, without making 
any mefition of the other, as if he pur- 
iſe his Building 
higher, and to take away his Neigh- 
bour's Proſpect; he cannot extend the 


cond 


— 


tiantur tranſeant. J. 23. H. lt. F. de ſerv. 
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can inno- 
vate no- Without innovating any t 


thing 0 


cond Service, 
he mult raiſe his Building 90 h 


2 _ 
„ inv 
ceſſero, zus eſſe invito me e 


dre non liceat: ſi non i 


2 x 41.0 
The C1? 


nn fubſiſts, and 
k nber 


that it may ſtill be capable of feceiving 
the Water _ falls 1 2 the neigh- pot 


107191 9e 514 2117 i 
I meis utramquje 


tem deberet, ne altius tolleretur, 
menrum rocipers deberet, 0 ug: 


ad ſtillicidium meum, attin 


| Rats w . 
3 Z altius ſublatis ædificiis tus, Aalen mea c. 


in ea non poſſint, ea ratione altius tibi zdifj- 
* 


tibi altius tollere, J. 3 1. 
2. 2 H. d ſerui. pred. t 


SECT. V. 


07 the Engagements of the Prove 
tor of the Land, or Tenement, for 
which a 8 ervice is due. 


The CONTENTS. 
9 05 who has a Yd of Fer vice, can 
innovate not hing. 
2. The Over- loading ＋ a Wall that 
3. Repairs for. the uſe of the Servige. 


ſerves. 


4. Of the Damage which is a natural 


conſequence of the Service. 

bt of Service is not to be ex- 
tended beyond its bounds, nor can 
1 be communicated fo * 


L 


HE Proprietor of he Land or Te- 

nement, to which a Service is due, 
cannot uſe it but according to his Title, 
„either in 
the Land or Tenement which owes the 
Service, or in his own to which the 
Service is due, that may. make the con- 
dition of the Service harder. Thus, he 
cannot over-load a Wall, enlarge a Paſ- 
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ſage, advance the Eaves of a 4 Houſ 


whoſe Waters his Neighbour is bound 


8 receive, nor make any other changes 


of the like nature which may increaſe 
the Service, or render it more inconve- 
nient; and he 69. air ln 3% or 
make it eaſier 


« Lenius facere poteriquis, acriusnon, Et omni- 1 


nd ſciendum eſt meliorem vicini conditionem fieri 
poſſe, deteriorem non. peſſe, niſi aliquid nomina- 
tim, ſervitutem imponenda, immutatum fuerit. 
4. 20.4, 5. 7 f. de ſervit. pred. urban, Statum an- 
tiquorum ædificiorum cuſtodire debere. J. 1.1. ed. 
24 1. C. de ſervit. Si nova (tigna) velis immittere, 
Prohiberi à me potes, 4. 14. N ft ſervit. uind. Si 
es communis opere abs te facto in xdes 


Meas 
e inclinaverit, potero tecum agere, tibi n 
| elle parietem Ham 1 al. 


ita habere, d. I. 14. f. 1. 8 


N to him in common with 
belonging 


S. Book I. 
Beidium quoqun modo acquiſitum ſit |-alvius colli of and 
pore; e ſit 60 ac to Vite, * BRA $;- 


: EEE e 


cl ft gravior ee 1 jd en p pro op, 
4— Ladem eauſ? 


— moles yo . . | 
* TAS 1 TER 
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2 6 f Pb nds amy 2. The 0- 
thing on the Wall of :another, © or on 6 ee 1 


that ſerves. 


i 
. 5 2 Py 
pq — & * * * 


„ ſhoves. the Wall forward, or 
core lesdh ir in thek a manner, chat rhe 


: Wal which was beben Gruen 


is by that means thrown down, or 
ged z he ſhall be liable for all. Wy 


mage that happens chereby v. 


> Quod fi quia alter eum preſſrat, dd Dates 


idcirco damnum contingat, conſequens eſt dicerę 
detrimentum hoc quod beneficio ejus contingit, 
n deberè. r . in 


1 © vhom A, Scwice i is doc, 
to make the epairs neceſſary r 
it ſuch as the Repair of the way of hf 
Paſſage, n 1 ae 4 
the ike nature. 


© I omnibus fervitutibus refeltig * eum per 
net, qui ſibi ſervitutem aſſerit, non a eum 
res ſervit. 4. 6. C. 2. F., — — 


8 5 
Gs * vs of th 


of "aq 8 | l. 

IE 1 La or — which 4. of the 
ſerves, ſuffers. any Damage by a natural Dunes 
conſequence of the Service, as if a Piece | * 
of Ground is overflowed by a Forrent, conſequence 
which has been occaſioned” by the Ser- of the 5 
vice of a Conveyance of Water from ve. 
thence ; ; if the Roof of a Houſe is da- 

by. the fall of an extraordi 


_ ofRain, which comes from the 


oof of the neighboyring Houſe whoſe 

Waters it was bound to receive, he to 
whom the Service is due will not be 
accountable for ſuck fort of if 
But if he had made any ge in the 
condition of the places, contrary to te 
Title of his Service, and that the ſaid 
Change had been the occaſion. of the. 

7 He as avon nn . 


4 ber s ao many Ge . | 

teſt fundum ſervientem, quemadmodu * 

ereſcat aqua in rivo, u agris in eum confluat. 

I. 20. f. 1. F. e Num ut verius 
uis dixerit, non aqua, ſed loci natura nocet, | . 1. 


14. ff. de aqua & agu phev. arc. | 


i | 3 V. He 


its 


bounds, nur him by the Title. 


can it be 


communt- 


cated 10 0- 


* 


. 
” 
* 
we, 
oft 
* meh 1 . 
% 
* ; * N & 4 
ops © 1 
3. 23 


. 


it for his own uſe beyond what is given 
| hus, he who has a 
Draught of Water for a particular 
Ground, cannot uſe it for bis other 


. Grounds; and if the Draught of Water 


! 


be only for one part of a Ground, he 
can uſe it only for that part ©. 


Ex meo aquæductu Labeo ſcribit, cuilibet poſſe 


me vicino commodare Proculus contra ut ne in 
meam partem fundi aliam, quam ad quam ſervitus 


acquiſita fit, uti ea poſſim. Proculi ſententia veri- 
or eſt, J. 24. F. de ſervit. pred. ruſt. 

Per plurium prædia aquam ducis, quoquo modo 
impoſita: niſi pactum vel ſtipulatio etiam de hoc 
ſubſecuta eſt, neque eorum cuivis, neque alii vicino 
poteris hauſtum ex rivo cedere. J. 33.5. 1. eod. 
See the fourteenth Article of the firſt Section. 
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to any other, but he may not even extend 
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Hao Services come to ceaſe. 


1. The 
Right of 
Service pe 


'ikes wah dition that there is no uſing it; as if 


The CONTENTS. 


= The Right of Service periſhes with the 


Land, or Tenement. 


2. Confuſion of the Property of the Lands 


bbs Tenements.. * 
3. F after this Confuſion the Proprietor 
ſells 

which ſerved. | 

4. When a. Land or Tenement, that is 

A between two other Lands or Tene- 
muents hinders the uſe of the Service. 

7. Preſcription of Services. 

6. Different ways of preſcribing, accord- 

ing to the differences of Services. 


Intervalls of Time. 
8. Continuation of Preſcription 
Pioſſeſſor to another. | 


9. When an Eftate is fold by a Decree of 


Court, the Services neverthele(s 
continue. _ 


-» 
* 


2 Things come to be in ſuch a con- 


the Land, the Land, or Tenement, which owes 


„ Teue- the Service, or that for whoſe behoof 


it was eſtabliſned, happens to periſh; 
and it would be the 18 thi 
Land or Tenement {ubſifti 


for which the Service was eſtabliſhed 


ſhould chance to ceaſe. * Thus, for Ex- 


ample, if a Spring from whence the 
Nei 185. has a Right to fetch Water, 
OL. 1. 


again the Land, or Tenement, 


Preſcription. of Services whoſe uſe is 
not perpetual, but interrupted by 


from one 
HE Service ceaſes, when the 


if the 
ng, the Cauſe 


Tit. 12. Sect. 6. 


happens to be dried up, he would loſe 
the Right of entring into the Ground 
where the Spring was. But if the 
Spring ſhould chance to flow again, 
even after the time appointed for 
Preſcription, the Service would be re- 
eſtabliſhed 3 and nothing could be im- 
puted to the perſon to whom the Ser- 
vice was due, for not having uſed it 
during the time that it could not have 
its ule a. 0 

* Si fons exaruerit, ex quo ductum aquæ habeo : 
iſque poſt conſtitutum tempus ad ſuas venas redierit : 
an aquæductus amiſſus erit, quæritur? Et Atilici- 
nus ait, Cæſarem Statilio Tauro reſcripſiſſe, in hæc 
verba; hi qui ex fundo Sutrino aquam ducere ſoliti 
ſunt, adierunt me, propoſueruntque aquam, qua 
per aliquot annos uſi ſunt, ex fonte qui eſt in fun- 
do Sutrino ducere non potuiſſe, quòd fons exaru- 
iſſet, & poſtea ex eo fonte aquam fluere ccepiſſe, pe- 
tieruntque à me, ut quod jus non negligentia, aut 
culpa ſua amiſerant; ſed qui ducere non poterant, 
his reſtitueretur. Quorum mihi poſtulatio, cum 
non iniqua viſa ſit, ſuccurrendum his putavi, quod 
jus habuerunt, tunc cùm primùm ea aqua perve- 
nire ad eos non potuit, id eis reſtitui placet. J. 34. 
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in f. & l. 35. f. de ſervit. pred; ruſt. See the fourth 


Article of this Section, and the Remark made up- 


on it. u 

Services ceaſe likewiſe, when the 2. * 
Maſter of the Land, or Tenement, that 3, 3 f 
ſerves, or he that is Maſter of the Land, % :wo 
or Tenement, for which the Service Land: or 
was eſtabliſhed, becomes Proprietor of Tenements. 
both. For a Service is a Right on the 
Eſtate of another perſon ; and the Right 

which the Maſter has over his own 

Eſtate is not called a Seryice®. _ 


> Servitutes prædiorum confunduntur, ſi idem 
utriuſque prædii dominus eſſe coeperit. J. 1. F. 
emad. ſerv. am. Nemo ipſe ſibi ſervitutem de- 
t. I. 10. com. pred. Nulli enim res ſua ſervit. 
J. 26. F de ſervit. pred. urb. a 


III. 1 

If the Proprietor of the Land, or Te- 3; H after 
nement, for which ny ä = Conf 
bliſhed, acquires the Property, of the 5, Felle 
Land, or F en rde and — 
terwards ſells it again without reſerving Land or | 
the Service, it is 0 free. For the Service rr 
was annulled, by the Rule explained in , 
the foregoing Article: and it is not re- 
eſtabliſhed to the prejudice of the new 
Purchaſer, on whom this Charge was 
not impoſed. | | | 
Si quis ædes quæ ſuis ædibus ſervirent cam 
emiſſet, traditas ſibi accepit, confuſa ſublataque ſer- 
vitus eſt. Et fi rurſus vendere vult, nominatim 
imponenda ſervitus eſt, alioquin liberæ veniunt. 
I. 30. de ſervit. v | | ; 
4 080 IV. 


If between the Land or Tenement 4. When 4 
that ſerves, and that to which the Ser- Lud T- 
vice is due, there be another Land eee Fl 
Tenement, which hinders the uſe of the en wo 

Ff Service, 
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her Lands the Service is ſuſpended whilſt 
© Tow: ce 80 1 remains. Thus, for 
P between two Houſes, one 
od e of. angle cannot be raiſed ſo high as to 
vic, prejudice the Proſpect of the. other, 


—— {tands a third Houſe, which not 
being liable bo the ſame Service bas 
been raiſed, and does obſtru& the ſaid 
Proſpect z the Proprietor of the Houle 
which owes the Service may raiſe his. 
'Thus he who had a Right of Paſſage 
loſes the uſe of his Service, if between 
his Ground and that which ſerves there 
be another Ground which is not bound 
to grant the Paſſage, and fo by that 
means makes his Right of Paſſage uſe- 
less. But if theſe Obſtacles chance to 


be removed, as if the Houſe ſtanding be- 


2 the two be demoliſhed, or if a 

be acquired thro” the Ground 
We ſeparated the other two; he to 
whom "$ervico was due, recovers 
the uſe of NN 


. bort qui medius eſt, quia fervitutem non 
gebebet, altids extulerit 2dificia ſup ut jam ego non 
videar luminibus tuis obſtaturus, ſi ædificavero, 
fruſtra intendes jus mihi non eſſe ita zdificatum 

- , habere, invito te; ſed ſi intra tempus ſtatutum, 
rur ſus depoſuerit xdificium ſuum vicinus, r renaſce- 
tur tibi vindicatio. J. 6. F. ff ſerv. vind. In ruſti- 
| 8 133 
4 6 non ſervit 12558 t. e ſev. 7 
e Re. have not ſet down 5 2 which the 
words bob, intra ſtatutum tempus, ow: 70 in- 
l. 8 does not — — i * 

dle is mo Breſeniption, on the contrary, 
prog Laws quoted 2 of this Section, that 
| Preſcription ought not e run nganſt him who could not 
nſe 7. Servite. (Ed gu jus non negligentid, aut _ 

ſus * a ducere non potetat. AA:4 

6 
| article, — girc ces in the taſtes com- 
ried . | mh mi yr it reaſonnble that the 
Service preſerv Preſcription, Tims, 


for Example, Plugs dy TC be me 


of them to himſelf, has fold: that in the middle, and 
given away the third, impoſing on the Buyer, and on the 
Fey <1 the Service yo raiſing their Houſes bigher ; 
ve, happens that abe Further of the Houſe * 
mah evidzed of it 7 4 third perſon, who not bring 
3 ; 


Be ite 2 5 


RS ant of 
. . e 


. l 1 = 
222 — 
2 de of th nas, 5 
third Purchaſer, os knew nothing if the Ivoire f 
Draught of Water, and. who had poſſeſſed the Ground 
during the time required for Preſcription, the perſon to 


whom the Servite wat dnt ntver hwving entered 


| fir i to revive - 
= r ling a time? and 


right not me inapece te Fee perf \ whe. fhonks claim rhe 
* 4 | 


ferviturem medium predium, 


and which laſts during 


Ihe c EVI L LAW „Sc. Book I. 


Service, bo Negled in not taking the precautions nee 


PT. bs his "OO 


Serie neſt by 


rime ſufficient for Preſcription :. 


Si is, qui nocturnam 2quam habet, interdiu 
per conſtitutum ad amiſſionem tempus uſus fuerit, 
amiſit nocturnam ſervitutem, qua uſus non eſt. 
Idem eft in eo qui certis horis aquæductum habens 


aliis uſus fuerit, nec ulla parte carum horarum. 
. 10. f. I. F. guemadim. ſerv. amit. Ut omnes ſer· 


vitutes non utendo amittantur, non biennio, quia 
tantummodò {oli rebus annerxæ ſunt, ſed decennio 


contra præſentes, ti ſpatio annorum con- 
tra abſentes, J. 13. C. de ſervit the eleventh and 
thirteenth Articl of © firſt Section. 


VI. 


«The 88 which conſiſt in ſome 
Action on the part of thoſe 
they are due, are loſt by . 
when the perſons to whom the Services 7 


are due ceaſe to make uſe of them. As , 
a Paſſage, and a Drau 


which are loſt by Preſcription, when 
the perſons to whom they are due ceaſe 
to paſs, or to draw Water. ay is 


Services which conſiſt barel 


the State of the Places, in w ich 90 15 
novation is to be made, ſuch as a Ser- 
vice of not raiſing a Building higher to 
hinder a Proſpect, a Diſcharge of the 
Water from off a neighbouring Houſe, 
are never loſt by Preſcription, except 
when there is a N be State of 
the Places, which — the Service, 
the time limited 
for Preſcription; as if the Proprietor of 
Houſe which is ſubje& to a Service 
aving raiſed it higher, has continued 
eſſion of this FOhenge, or if the 


Waen have been diſcharged another 


way k. 
f He autem jura, Gimiliter ut ruſticorum quo- 


-que preediorum, certo tempore non utendo, pere- 


unt: 


niſi quod hee diffimilitudo eſt, quod non 

vicinus 

: veluti ſi wdes tux ædi- 

bus meis ſerviant, ne altius tollantur, ne luminibus 

mearum ædium officiatur, & ego per ſtatutum tem- 

baer 3 meas præfixas habuero vel obſtruxero: 

dreh meum amitto, i tu per hoc tempus 

ſublatas habueris. uin fi ni- 

pp novi wi foceris, retineo ſervitutem. Item, ſi tigni 

iinmiſfi zdes tue ſervitutem debent, & ego - 

mero tignum, ita demum amitto an ova tl 
6 per oonſtitutum tempus ita 

mihil novi St int 


——— 
164 en que nobi 
per vicini uſus fuero, tu autem 
— ues, foe 
ris? Et & contrario: f vicimm, cui via per noſ- 
1 per meam partem iTrit, 
egerit, tuam us non fuerit; an par- 
8 * 1 


iption: or 5. Proſeriy- 
they are reduced to ſo much as is re- tim of Se- 
tained of them by Poſſeffion during the *.. 


to whom way 1 pre- 


_ of Water, vices, 


* 


Of TaAxsAcTTOxs. Tit. 13. Sect 1, 


l fundus inter ſocios regionibus : quod ad ſervi- 
tutem attinet, quæ ei fundo debebatur, perinde eſt 


atque ſi ab initiq duobus fundis debita ſit: & ſibi 


* Wo 
x - - 
y 


V Treſip- 
tion of Ser- 
vices, whoſe 


uſe is not 
G 
rupted by 
Interv 
Time. 


4 


_ dominorum uſurpat ſer vitutem, ſibi non 
VII. 


deperdit. J. 6. f. . quemadm. ſerv. am. 


If the uſe of a Service is not perpe- 


ah but by Intervals of ſome years, 
ach as a Service of a Paſſage for going 
to a Copſe, which one uſes only at the 
time they cut down the Wood, either 
once in five years, or every ten 8 
or after any other long Interval of Time, 
and only during the time neceſſary for 
cutting down and tranſporting the 
Wood; the Preſcription againſt ſuch a 
Service is not acquired in the ordinary 
time of ten years, in the places where 
the time for Preſcription is limited to 


ten years; but the time ought to be 


fixed either to twenty years, or to more 


or fewer, according to the time limited 


for Preſcription, in the Places, and by 


the Cuftoms obſerved therein, if there 
are any, and according to the Quality 


8. Conti- 
— 1 
fm is. 


. 


* 


and Intervals of the Service, and other 


_ circumſtanicess. 


s Si alternis annis, vel menſibus quis aquam ha- 
beat, duplicato conftituto tempore amittitur. Idem 
& de itinere cuſtoditut. J. 7. ee 
Cam talis queſtio in libris Sabinianis volveretur, 
quidam enim packus erat cum vicino ſuo, ut lice- 
ret ei vel per ſe, vel per ſuos homines, per agrum 
vicini tranſitum facere, iterque habere uno tantum- 
medò die per quinquennium, quatenus ei licentia 
eſſet in ſuam ſylvam inde tranſire, & arbores exci- 
dere, vel facere quidquid neceſſarium ei viſum fu- 
iſſet: & quzreretur, quando hujuſmodi ſervitus 
non utendo amitterettir? Et quidam putarent, fi in 
primo vel ſecundo quinquennio per eam viam itum 
non eſſet, eandem ſervitutem penitus tolli, quaſi per 
biennium ea non utendo deperdita, ſingulo die quin- 
2 pro anno humerando : aliis autem aliam 
ententiam eligentibus, nobis placuit ita cauſam di- 
rimere, ut, quia jam per legem latam à nobis pro- 
ſpectum eſt, ne ſervitutes per biennium non uten 
o depereant, ſed per decem, vel viginti annorum 
curricula: & in propoſita 178 quatuor 
quinquennia nec uno die, vel ipſe, vel homines e- 
Jus, eadem ſervitute uſi ſunt, tunc eam penitùs 
amitti, du annorum deſidia. Qui enim in tam 
longo prolixoque ſpatio ſuum jus minime conſe- 


cutus eſt, ſera pcenitentia ad priſtinam ſervitutem 


reverti deſiderat. J. alt. ©. de ſervit. y 


. ; F 
© *% . %. 4 * — * 
o . J 
75 V II 1 : 
; I - 4 
— 


If a Right of Service paſſes from one 


Proprietor to another, the time of Pre- 
ſcription which had run againſt the firſt 
Proprietor, is joined to the time which 
has run againſt theſecond, and Preſcrip- 
tion is acquired againſt him by theſe 


two times joined together b. As on 


the contrary, a ſecond Poſſeſſor acquires 


a Service by the Poſſeſſion of his Pre- 


_ decefſor Sun to his wn. 


Vo. 


d. ſervit. ami. 


b Tempus quo non eſt uſus præcedens fundi 
dominus cui ſervitus debetur, imputatur ei qui in 


ejus loco ſucceſſit. I. 18. f. 1. F. quemad. ſervit. 


3 . 


If the Eſtate which owes the Ser- 9. den an 


219 


vice is ſold by a Decree of Court, the 5 2 
Service is nevertheleſs preſerved; for it nee 7 


is fold in the condition it is in. 


And Court, the 


much more is the Service preſerved, if Services 


— 


it is the Eſtate to which the Service is 


ertheleſs 
0 


continue. 


due, that is decreed to be ſoldi 


: Si fundus ſerviens, vel is cui ſervitus debetur 
publicaretur, utroque caſu durant ſervitutes, quia 
cum ſua conditione quiſque fundus publicaretur. 


. 23. H. 2. . de ſervit. pred. ruſt. 


*, » .. $ 
ig- 97 $119 1049-7 0198/6 a1 2 * 6 
TIT IEA e R ; 
-u Hu: 34-9 4-4 G4. $- _ 2 ** nnen einn p 
* 0+ *0>0'9-+ +: 4 9*9-4 is Y HY T n ” TRY TT 
N aheaes 2 282 To. UI PRA 
#0)-0\-0 -®\-T,,91-9:-$\-$\-8 /85\-$-8::68:-8\-0 -0/,0\-0>-079::0:, d5-0. 0:0: 


% 


TITLE XII. 
Of TRANSACTIONS. 


2m. The firſt is the way of an A- 
erer between the Parties, who 
ettle either by themſelves, or by the 
Counſel and Aſſiſtance of their Friends, 


them. 


the Conditions of an Agreement, and 


who ſubmit themſelves to the ſaid con- 
ditions by a Treaty; and this is what is 
called a Tranſaction. The ſecond is the 
Award of Arbitrators, to whom the 
Parties refer their Differences by a Com- 
promiſe. So that Tranſactions and Com- 
promiſes are two Kinds of Covenants, 
the firſt of which ſhall be the ſubject 
matter of the preſent Title; and that 
of Compromiſes ſhalt be explained in 
the following Title. SEE 


1 8338 2 1 W 4 0 2 2 8 * * 


a. his. 3 „* * 


8E T. I 


Of the Nature and Efe of Tren 


. The CONTENTS. 
i. The Definition. 
2. Divers ways of tranſacting. 
3. Tranſaftions are limited to their ſub- 
e el ait... v 
4. 4 Tranſation with one of the Parties 


intereſted," is of no prejudice to the 


7 


others. 


Ffz 5. 4 


Here are two forts of ways for e of 
W terminating by mutual conſent Tanſadti 
Law-Suits, or for preventing 


: 
3 
7 
0 
Fa 
© 
3 
Lug 
$3 
be: 
4 
x 
8 
is 
4 
4 
* 
5 
7 vs 
1 
N. 
tt 
15 
2 
3 
- 
87 
5 
A 
fs 
8 
* 
1 
* 1- 


— 


Nr 
e 
yu r = 
pes > 


— - — 
ann. N * yl 3 | hy 
_ IN g i . * I - 
- Arr og bs be yy © \ 
- * 9 N — — x CAREY 
2 — Pr. Ds. 28 = Bs _ = 
RE 8 : 2 e ERS — 


— 
2 


* * 3 - I and 8 — 
R . — S 8 
3 ER RET AE ail on ie. CER 
EE ner 2 EF — — 
PPP nm ry Pb ver XJ . LS FACES) oy TELE 
AC. m_ a 
* 


yn 2 mY 2 y 1 * 
5 —— F CCCCCCC00T0T0T0TTWT coed * 
F . — — NNE Z Fa "hers > * wr" 5. 
Fa dot => — . P 3 2 AA E e 8 * \ 8 a 2 
„e 7 Len e CC - EEE * * e 2 . : Crs n REI log —_— 2 8 Hl 2 — W _ — N Y — y E 
OE Ac 2 u- — . oy c V r 2 WEEDS ru - PRA x D rr A F . — r = Ls IN > bs 2 5 = + 
2 52 1 ne — — — 45 F ASS #3 £6" cho iv 3 9 3 5 4 — 5 — 8 — hn ft - DET: 2 — 9 8 1 * * a _z : Le 
POR —— we 4 bs * + == Foo 4 4 = * 8 ow ID r I — > ok "by 2 on 8 f 3 — rg — I — — 2 . 
” 5 = . — . 1 * — Cake Ls E 5 > 4 8 FIGS = — ” 2 Ee Uo RES 2/54 7 > Wa "et ne 2 — 2 A 
2 % — — - 8 — 3, - n 5 P 


—— * — r 22 - 
" NL STR adn 8 . r tay ay PR on nEfas ae ts pr S * 
1 8 x: IT 2 . A r 
— aa F Fo Dh ns: \ 1 8 F 
— — —— 
7 av 8 


7 * 
— — — — 
. es. — 


2 


—— . C ao 8 n 
e 22 — 
— * co - 


* = I 
2 N rd 
10 N 
— — wde 7p 4 
— . 3 : * 
3 — O09 rn 
gre 7 


W = : 
* 1 — 8 40 * A; as * — 4 2 - 2 8 A by = 8 S 4 
. ng WER be ed * 7 9 — — - - — = ——— ; "aq, 1 E — * 
. CER SN IOC — = —_ bes r ä — SEA 3 — S : - — - "a 7 2 . . : : — SAP EE * 
r _ Sno ens " US: 777. * 242. ĩV2vö . SEEDED Caron gba nent RD EY — . ——.—— % et og ee EE SE ee S aedrente: > 8 
ö nr e Ser Are er ee tet —— me > — — — — . —-x a — ———— — 2 tn ener ee} —_—— SES 2 — ” Y 7 N : 1 4 
fo IE ͤ . oe eee eb ee Gn —— SEED ET ——— —— SI - — vin ; : - : : — F = * 2 —— 
— . —— ern — — —.— 8 EEE — — IE 5 y L 2 2 ...r - _ r - eee oy” £57 7008 Bs. 7 a oe — 
- 5 „ ot 22 7 7 ö 8 1 — 2 & — SLY IR : x tl - —— 4 1 FFA N . * * R 4 N 
. . . — ; 2 — - * — : : = n * * r r LI en 2 N * OI R * ; 
—__ . — & a » —— c * a ” 


8 2 bbb 
72 AAA Eat ade 
. — —:. Tan 


— 


— 


226 


The O1V1: 


5 4 Ane, with gquotuer thay the 


dverfary. 
6. 4 Hanes concerning one Right, is 


of no prejudigg to another agb 


of the like MAPhres which accrges 
afterwards. 


7. 4 Tranſaftion with the Stipulation of 


a Penalty. 


8. Tranſaftion with the Furoty. 


9. 77 ranſactions have the farce of Juck- 
b | | 


AW, Se. 0 Book of 


Tilla == ws oh the diff 3. Trasſace 
rences which he com- pions are li- 
prehended in t then 20 the ee of rap uh 
the Parties, whether it be explained by ny 
a 1 or particular W or 

that it be known by a neceſſary Con- 
ſequenceof whar js expreſſed; and they 
do nat extend to Difffrepces which the 
Parties never jnrended to e 
in m. | 


„ Prankaftls gumeumgne f4, dp kön wem, de 


1. The D.. ion is gn Agreement he . Tt nd 
finition. tween tw ar more perſons, who tus, ad & | 
for preventin ng or ending a Law-Suit, tinere, de alli , cun ranſe 
adjuſt their one A por con- LEE, Hogg oy + mug i 
| ſent, in the manner which they agree f AY 7 24 
on; and which every one of Es pre- A ay 2. | in fe 7 my id n Ssitztum jap 
fers to the hopes ©: Gaining, joined 
with the ORE © of Lying" , I * N 1. 
morem nia rf 0. oY Tigi 3% motis & with « one of = for AY, . ST the 
pendentibus, ſeu POſteimmms movendis. J. wit. C. him i in particular; rhe Pranfaction will . of 
end. (controyerſia) certa lege finita. 4. 14. 4 cad: be no Hindrance why his Right ſhould & 50 
7 ie not ſubſiſt againſt the others; and why die 5 the 
| II. | he may not them them A Law, or others, 
1 73 an A t m mot Manner. 
ee TranAion an end to, or | The ke ta whom two Putars are ac» 


vent Law-Suits ſeveral wa; 1 
_ | 


tranſacting. to the nature of the Di 


he divers Agreements which ſattle tham. 
hus, he who had ſome Pretenſion, ei- 


ther deüſts from it akogether by a Tranſ-· the 


action, or abtains. a part of what he 
claims, or even the whole. Thus, he 
of whom a Demand is made of a Sum 
of Money, either pa) Ro or gives his 
Bond fox it, or is Aiſcharged either of 

Whole, or of 4 part of it, Thuz 

> Who. was in diſpute about a Wart 
0 a Nie, or ay other Right, either 


bjects bimſelf to it, or frees himſelf 

om it. Thus, he wha complained of a 
Sentence, either gets it 2 reformed, 
or acquieſces under it. in the 
Parties tranſact on the — = 
which they. are wi a to agree, ac- 
cording to the "05 Rules of Cor 


tradts?.. 


1 
V. 


0 Tranfiftio 1 Fn 3 f promif 
ſo, minime 8 J. 8 C. de tranf. * 
5 


2 bongrum li dg 
Nakil ita WES — 
= 1 cuſtodiri. /. 20. a Foto 7 7 & 


. eee ay hag 


8 SD Lare, 


hrs or . on either ſi ae, 


mmm for one and the _ 4 


; Ss Claim 
Hein or Executoi 
\ and. ne the other Co: 


6 or r what falls 
to, his Share to pay a 5 — Ag 


1 Neque: pactio, neque n TX " : 5 bo 
2 1 —— five tuzoridus a ne ceteris 
in hiſque fparatyn communitepye goſſtruntz, 
gerexc: debuerunt. Cum iꝑitus tres Guratores 
 babueris, „ terei- 


1 


um conv l aps oh 
$ SING nas _— Ne enn dot 1 


V 

ay ba EL RE —— A N 

it with one. whom. he believes te be his Gs wa 

adverſe Party, but is not, the ſaid Tranſ- another ; 

action will have n. effect. Thus, for eu, 
8 if a Creditos to, an Inberi- 

Sa one whom. be. * 
he Was. not 

285 . 5 ba 


IN aps 


perhaps have leſs conſideration, than for 
the perſon whom he took to be Heir. 

8 £ D ditor . 10 8 7 di ns diſt | - « cu 
Mavio qui ſe M itinum ps moark heredem elle 
J poſtea teſtamento pro- 

505 Ou 


el. 
mw 
vio 


tore mtyerata eſt, conditione repetere quaſi ſub 
pretextu hareditaris acceptamn. Nelpondit, ſecun- 
dum en quie proponereptur, non poſſe, quia _ 
cut oo iple — nec negotium Septicii 
vius gereus accepit. J. 3. f. 2. F. de ran,. 

VI 


6.4Tranſ- If he who had tranſacted concerning 
action con. 4 Right which he had in his own per- 
2 is of 9D acquires afterwards a like Right 
ws * which belonged to another, the Tranſ- 
dice to un- Action would be of no prejudice to this 
ther Right ſecond Right. Thus, for Example, if 
of the like ne come to full Age has ed 
"1:4 le with his Tutor for the Account of the 
crues after- Share of his Father's Eſtate that fell to 
wards. him, and he ſucceeds afterwards to his 
Brother, to whom the ſame Tutor was 
likewiſe accountable for his Share of his 
Father's Eſtate, this Tranſaction will 
not hinder the ſame Queſtions which it 
bad adjuſted as to one Portion, from 
ſubdaſting, with regard to the other: 
And this ſecond Right remains whole 
1 Qui cum tatoribus ſirſs de ſola portione admi- 
niſtrata tmela ſum cgerat, & tranſegerat adverfus 
eoſdem tutores ex perſona fratris ſui, qui bheres 
extiterat, agens preſcriptione tranſactionis 

non ſummavetur. J. 9. F. & trauſ. 


2 We may 8 ok, OR 5 

9mm,” Stipulation of 2 Pena inft 

te ple Pal who Hab to perforte it. ' And in 

Penalty, this caſe. the Non-performance of what 
bus been agreed on, gives a right to ex- 


abt the 5 A the A- 
. 


to the Rules cxplained in the Title of | 


Covenants. | 
& Fromiſſis tranſGtionis cauſa non impletis, 
pornam in ſtipulationem deduſtam, ſi contra fac- 
dum fucrit. exigh poſſe conſtat. I. 37. C. do mag. 
J. 16. f ad. Es the fourth aad Autirles of 


8. Tranſac- The Creditor who tranfacts with the 
non with Surety of his Debtor, may diſcharge 
the Surely. only the Surety, and the Tranſaction 
will be of na prejudice to him, with 

regard to the Debtar. But if it is with 

the Debror himſelf, that he has tranſ- 
acted, the Surety will kkewiſe have the 
Tenſion, becauſe his 


— 


deneſit of the 


fucrit, poſſi ue 
3 2 pecuniam, qua Mævio, ut bel a ach. WW 


would be reftored ts his 
Truth ſhould: comme to lig! 
would be the fame thing With an Picir 


Obligation is only an Acceſſory to that 
of the principal ebtor b. 

Si fidejufſor conventus & cbndemnatus fuiſſet, 
mox reus tranſegiſſet cum eo, cui erat fidejuſſor 
condemnatus, tranſactio valeat quæritur. Et puto 
valere, quali omni causâ & advcrſus reum, & ad- 
verſus fidejuſſorem diſfoluta. Si tamen ipſe fide- 
juſſor condemnatus tranſegit, tranſactione non pe- 
remit rem judicatam. J. 7. H. 1. F. de tran. 


IX. 


Tranſactions have a force equal to the g; B. 
Authority of Things adjudged, becauſe aon hart 


they are in the place of a Judgment, . fee. f 


which is To much the ſtronger, becauſe 4 
the Parties have conſented to it; and 
becauſe the Engagement which delivers 
the Parties from a Law-Sutt is altoge. 
ther fayourable i, a 45 
_ | Non minorem auctoritatem tranſactionum 

m rerum judicatarum eſſe, recta ratione pla- 
cuit. J. 20. C. de tranſ. Propter timorem litis, 
ttanſictione interpoſita, pecunia rect cauta intelli- 
gitur. 42. C. end. I. bg. & 1. F de rund. ind. 


at e Adi. a6 tt dt * «4. as. th. a A. ee. dn at... Ps P THF 
9 = — * 


Of the Diſſolution of Tranſacrioncs, 


and of Nullities in them. 
The CONTENTS. 


I. Fraud in a Tranſaftion makes it null. 
2. Error has the fame effett. 
3. if the Tranſation derogates from 8 
50 Right, of which the Title is un- 


4. When a Tranſaftion is founded on forg- 
„ 3 e n bs | 
', Of Damage ſuffered by Tranſactions. 
4 4 anf made to 2 an un- 
.. ÞJawfal Contract. 11 | 
7. A Tran/abtion concerning a Law- Suit, 
i biah Jndoment bat bees given, 
a nltho' the Parties know nothing of 
, 71. „ ä 2 - 


engaged by the Fraud of the other, have 97 nales it 
no te. Thus be who by 4 TVanfac- 
tion relingmſhes a Right which he was 
not able to maintain, for wart of a 
Title which his Adverſary concealed, 

Right, if this | 


Add it 


who had tranſucted with his Co-Heir, 
who had fraudulently concealed from 


kim the true ffate of the Inheritance . 
4 Sh per fe vel per dium Jubwradtis infrumentis, 


4 quibus 


THE Tranſaftions in which one of 1. 7d 
be Parties eontracting has been « Tranſadti- 
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222 The 
quibus veritas argui potuit, decifionem litis extor- 
liſſe prodetur, ſi quidem actio ſupereſt, replicatio- 
nis auxilio doli mali, pacti exceptio removetur. 
l. 19. C. de tranſ. Qui per fallaciam cohæredis, 
ignorans univerſa quæ in vero erant, inſtrumentum 
tranſactionis, fine aquiliana ſtipulatione interpoſuit, 
non tam paciſcitur, quam decipitur, l. 9. §. 2. F. 


ed. V I. ö. H. 1. F. de cond. ind. 
2. Ero has If he who had acquired a Right by 
che ſame ef- a Teſtament which he knew nothin 
fel. of, derogates from this Right by a Tranl- 
action with the Executor, the ſaid Tranſ- 
action will be without effect, when the 
Teſtament comes to appear; and that 
even altho' the Executor had known 
nothing of it. Thus, for Example, if 
the Debtor to an Eſtate tranſacts, and 
— a Debt which had been remitted 


4 Se 
* 5 14 


I the Teſtament 3 if a Legatee, or a 
ru 


iſtee tranſacts about a Right which 
was regulated by a Codicil, they may 
get the Tranſaction to be A OY For 
the Teſtament, or the Codicil, was a 
Title common to the Parties, and it 
ought not to loſe its effect by a Tranſ- 
action which was only a conſequence of 
the Ignorance of this Truth b. 


a + 2 39». 4 1 * #*;* 8 * 
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- «© Cum tranſactio propter fideicommiſſum fact 
eſſet, & poſtea codicilli reperti ſunt. Quæro an 
gn minus ex tranſactione conſecuta mater de- 
ncti fuerit, quàm pro party. ua, eſt : id ex fidei- 
commiſli- cauſa conſequi debeat? - Reſpondi debere. 

J. 3. §. 1. F de tranſ. Si poſtea codicilli proferun- 
tur, non improbè mihi ducturus videtur, de eb 
dumtaxat ſe cogitaſſe, quod illarum tabularum, 


uas tunic noverat ſeriptura contineretur. I. 12. in 


ne eod. De his controverſiis quæ ex teſtamento 
proficiſcuntur, neque tranſigi, neque exquiri veritas 
aliter poteſt, quam inſpedtis cognitiique verbis 
fan de e SNODOENS 13s 1 i 


z. I te. If he who by a pony, eee 
Tranſactin from a Right fallen to him by a Title 
derogates which he knew nothing of, but which 
Riche y of Was not concealed from him by his adverſe 


which the 
Title is un- 


* 4 


ſaid Title, the Tranſaction may either 
ſubſiſt, or be annulled, according to the 
circumſtances. Thus in the caſe of the 
foregoing Article it is annulled. Thus 
on the contrary, if it was a general 
Tranſaction concerning all the Affairs 
which the Parties might have with one 
another, the Writings newly diſcovered 
relating to one of the Differences, 
which 2 a the Parties knew any 
thing of, would not change any thin 

in rhe Tranſaction, the ge AN | * 
Parties having been to compenſate, and 
to extinguiſn all ſorts of Pretenſions e. 


| © Sub pratextu ſpecietum poſt repertarum, ge. 
nerali tranſictione, finita reſcindi prohibent 36 
. 29. C. de tranſ. l. 19. eod. v.l.31, F de jurejur. 
i & n. 
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interpoſitum fit, etiam civiliter falſo revelato, eas 


Party, comes afterwards to recover the 
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If a Tranſaction has been grounded 4. ben 4 
on forged Writings, which paſſed for Beate, 
true ones, nd The orbers be diſcovered ende 
afterwards, he Who complains of it may 3, le. 

rocure the Tranſaction to be annulled,. * * 
in all that has been regulated on that 
foundation. But if the Tranſaction 
contained other Points, Which had. no; 
dependance on the forged Writings, 
they would ſubſiſt. And there would 
be no other changes made, except ſuch 
as ſhould be occaſioned by the diſcove- 
ry of the Truth which had remained 
in the dark becauſe of the forged Writ- 
WR St eee 

. 1 Si de filſis inſtrumentis tranſiRtiones; vel pac-- -- 
tiones initæ fuerint, quamvis jusjurandum de his 


. * 
7 ; OF - 


retractarĩi præcipimus: ita demum ut, fi de pluri- 
bus cauſis, vel capitulis.exdem pactiones, ſeu' tranſ- 
actiones initæ fuerint; illa tantummodo cauſa vel 
Bay s retractetur,' quæ ex falſo inſtrumento compo- 
ita convicta fuerit, aliis-capitulis, firmis manenti- 
bus. J. Nn. C. de tranſ. v. tu. C. ſs ex falſ. inſir. 


"F ; boa x - A + Et . * 1 7 i 22 
$a 4 * 1 
* 7 A 


— Tranſactions. are not annulled by the g. of D. 
Damage which one of the contracting mage fa 
Parties ſuffers, in giving more than here % 
really owes, or receiving leſs than What Tal. 
is due to him. Unleſs there were ſome 
fraud in the Tranſaction. For theſe 
ſorts of Loſſes are compenſated with 
the Advantage of putting an end to a 
Law-Suit, and preventing the uncer- 
tainty of the Eycnt. And it is for the 
Publick Good, not to annul Tranſacti- 
ons on pretence of Damages ſuffered by 
one of the Parties; which Practice 
would ſoon grow too common, and 


. 


would multiply Law-Suits*. 


* Heres ejus, qui poſt mortem ſuam rogatus 
erat univerſam 8 reſtituere, an, 
uantitatem, quam ſolam in bonis fuiſſe dicebat, 
is quibus fideicommiſſum. debebatur, reſtituit. 
Poſtea, repertis inſtrumentis, apparuit quadruplo 
amplius in hæreditate fuĩſſe: quæſitum eſt an in re- 
liquum, fideicommiſſi nomine, conveniri poſſit? 
reſpondit, ſecundum ea quæ proponerentur, {i non 
tranſactum eſſet, poſſe. J. 78. F. Alt. . ad Trebell. 
We muſt not extend this Law ſo far, as to take it in a 
ſenſe contrary to what has been ſaid in the faſt Article. 
For if this Heir or Exerutor had been gui any 
Fraud, he could not- take any advantage of the Tranſ- 

action. 

By the Ordinance of Charles IX. of 1560, Damage 
alone, without Fraud or Force, is not ſufficient to: diſſlue 
Tran, 7, ng 15 f | M + 3 5 TE oY ; K 15 4 


* ; 
. 4, 


The Tranſactions which are made on- 6. 4 anf 
ly to colour an Illegal Act, and to make ache, made 
another kind of Contract which is" _ 
prohibited by ſome Law, to paſs under 3 
the Name and Appearance of a Tranſ- 
action, 


x 


arge, under the colour of a feigned 
Tranſaction; the ſaid Tranſaction will 
be annulled. And it would be the ſame 
thing in caſe of a Deed of Gift made, 
under colour of a Tfanſaction, in fa- 
your of a perſon to whom one could 
not give legally f. | 


Frets Provincie exiſtimabit utrüm de dubis 


lite tranſictio inter te & civitatis tum adminiſtra- 


tores facta fit, an ambitiose id quod indubitatè de- 
beri poſſet, remiſſum fit, Nam priore caſu, ratam 
manere tranſactionem jubebit: poſteriore verò ca 
ſu, nocere civitati, gratiam non ſinet. /. 12. C. de 
#ranſ. v. l. 5. f. 5: F. de dunat. int. vir. & un. 


VII. 


5. 4 f. If after Judgment has been gow in 
action m Law-Suit, without the knowledge of 
Lan, dur, the Parties, they agree it by a Tranſ⸗ 
in which action; the Tranſaction will ſubſiſt, if 
Fudgment there lies an Appeal from the Sentence. 
bas ben, For ſince the Law-Suit may ſtill be 


gag die continued, the Event remains uncertain. 
Petr But if there lies no Appeal from the 


know no- Sentence, as if the Matter has been de- 
nin of it. cided by a final Judgment from which 
there lies no Appeal, the Tranſaction 
would be null. For there was no longer 
any Law- Suit depending, and the Par- 
ties tranſacted only becauſe they preſup- 
that the * was 
not decided, and that neither of chem 
had acquired his 
Error, to Huge wit oe Authors of 
; I hings | 9 es that which 
| Has been Judicially determined, to be 
- Preferred to a Conſent, which he who 
| bo defiſted from his Right would not 
ave given, had it not been that he be- 
Leved hinafal to be in a danger in which 
he was not t. 
eee ne 
ita, tamen ſi eſſe, vel i 
norari —— an judicatum fit, qui abu lis abel 
poſlit, tranſactio fieri poteſt. J. 1 1. f de tranſutt. 
oft rem judicatam tranſactio valet, fi vel appella- 
tio interceſſerit, vel appellare potueris. J. 7. . cod. 


Si cauſa cognita prolata ſententia ſicut jure tradi- 
dum eſt appellatiomis, vel in int reſtitutionis 


falemnitate faſpenſa non eſt, faper judicato fruftri 
tranſigi non eſt opinionis incerte. J. 32. C. 3 4 
Si poſt rem judicatam quis it, & 
repetere poterit idcircò quia placuit tranſactionem 
nullius elle momenti. Hoc enim Imperator Anto- 
ninus cum Divo patre ſuo reſcripſit. I. 23. #0 F. 
4 and. ind. Quid ergo fi appellatum? vel hoc ip- 
ſum incertath fir, an judicatum fit, vel an ſenten- 
tia valeat? magis eſt ut tranſactio vires habeat. 
Tunc enim reſcriptis locum eſſe credendum eft, 
cars de ſententia indubicats, que nulo remetdio at- 
tentari poteſt, trankgitur, 4. f. in pus! 9 


if thoſe who are intruſted with the Ad- 
tniniftration of the Affairs of «a Town; 
treat with one of its Debtors, who by 
his intereſt with them obtains a Dii- 


ight. So that this 


u if one of the Paviins 
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Nut rette 


e . 
Of COMPROMISES. 


er appointed 7he 176 of 
bor deciding all Differences, and Compror:- 
8 that one of the contending Par -es. 

ties cannot oblige the other to plead be- 

fore any other 12 e; yet it is natural 

that it ſhould be free for the two Par- 

ties to agree to make choice of other 
perſons to be their Judges. And thoſe 

who being deſirous to make up their 
Differences cannot agree among thems - 

ſelves as to the conditions of their Ac- 
commodation, may refer the matter to 
Arbitrators, who are ſo called, becauſe 

the perſons who chuſe them give them 

pe to arbitrate, and to regulate what 


tho there be Judg 


i 


ſhall ſeem juſt and reaſonable to them, 
for terminating the Differences of which 
they are made Judges 
im muſt not confound thi Arbitrators nmel by 
iſe, of which mention is made in this — | 


Comprom 
' with third Perſons to whom it is refarred 1d make an 


mages of any thing. See the eleventh Article of 
the third Section of Covenants, and the eleventh 
Article of the ſtcond Section of Partnerſhip. Ar- 
bitrorum genera ſunt duo. Unum ejuſmod!, ut 
five æquum fit, ſive iniquum, parere debeamus: 
quod obſervatur, cum ex compromiſſo ad arbitrium 
ſtum eſt. Alterum ejuſmodi, ut ad boni viri ar- 
bitrium redigi debeat, etſi nominatim perſona ſit 
3 cujus Abitratu fiat. J. 76. F. pro 
cio. | 


© By the Ordinance of Fraticis II. in the yer 1 $60; 
rare 


d by that of ns, Art. $3. the Parties who 
are at viriance together alous the Partition of an E- 
ſtate fallen to the next of Kin, about making #p the 
Accounts of a Gaardianſpip, and other Admitiſtrations, 
Reſtitution of a Dowty, and Fointure, are obliged to 
name for Arbitrators, Relations, Frimdi, or Neighbours ; 
ſhould refuſe to do it, thry 
are to be compelled by the Fudge: BR 
is Ordinance of 1560 Mjoined the ſame thing as 
mong Merchants, with reſpect to differences, in relation 
to their Traffick. It is by vertus of #ht ſame Ordinance, 
rhat Appeals from rhe Awnrds of ats lis ro the 
Sovereign Courts, By the Ordinance of 1673, in the 
Title of Partner ſhips, An. 9. and the following Articles, 
the Co- Partners are obliged to ſubmit their differences ti 


the deciſrn of Arbitrators. 


The Covenant t by which 0 8 
are named, is called a Compromiſe, be- 
cauſe they who name the Arbitrators 

omiſe reciprocally to one another to 
. — whatever ſhall be arbitrated; 


and the b e ply ay by the 
Arbitrators, is call 


alled an Award. | 
Te Authority of Awards is founded 1% . 
on the Will of thoſe who have named ' of 4 
the Arbitrators. For it & this - wi | 
wie 


W 
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which engages thoſe that make the Re- 
ference, ro execute what ſhall. be arbi- 
trated. by the Perſons. whom they have 
choſen to be their Judges. But becauſe 
the Effect of Sentences, pronounced b 
Aͤrbitrators, cannot be the fame wi 
that of Sentences pronounced by Judges, 
who have Authority to judge, and to 
put their Judgments in Execution; and 


that beſides the Parties who chuſe Arbi- | 


trators do not diveſt themſelves of the 


Right of getting that which has been 


wrongfully arbitrated to be reformed; 


the perſons therefore who make the Re- 
ference do not oblige themſelves abſo- 


lutely to execute what ſhall be awarded; 
but they engage themſelves only either 
to abide by the Award, or to a certain 
Penalty which the Contravener ſhall be 
bound to pay to the other. | 9 


Time given It is uſual, and even neceſſary, in 


to the Arbi· Compromiſes, to fix a time within 
ee which the Arbitrators ſhall pronounce 
7194. their Award. For on one hand, a de- 
ward, lay is neceſſary for inſtructing the Ar- 
bitrators, and putting the things in a 
condition of being determined; and on 
the other hand, ' this time ought to be 
limited, becauſe it would not be juſt 


that it ſhould be in the power either of 


the Arbitrators, or Parties, to put off 
the Final Deciſion for ever. So that 
the Power of Arbitrators determines at 
the time limited by the Compromiſe. 


8 
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The CONTENTS. 
1. Definition of a Compromiſe. l 
2. The _ of proceeding in Compro- 
... We en 
3. The Compromiſe 'obliges only to the 
2 Penalty. | 8 5 
4. A Compromiſe is either general or par- 
| 15". 
57. The Compromiſe ends when the time li- 
mited for it expires. 8 
6. F the Compromiſe is at an end by the 
Aleath of one of the Parties. 
7. One cannot compromiſe Accuſations of 
8 


| Crimes. | | 

Nor a Cauſe, in which the State, or 
Honour of a perſon is concerned. 

Compromiſe is a Covenant by 


1 D 7 ith 7 | 
of. 4 Cm. which perſons who have a Law- 
promiſe. 


uit, or Difference with one another, 
; * 3 


ſed pœnæ petitionem. J. 2. F. de recept. 
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name Arbitrators to decide the matter; 
and oblige themſelves reciprocally, ei- 
ther to perform what ſhall be arbitrated, 
or to undergo a certain Penalty, of a 
Sum of Money, which the perſon who 
ſhall contravene the Award, ſhall be 
bound to pay to the other, who is wil- 


ling to ſtand to its. 


later Caſtellianum; & Seium controverſia de 
finibus orta eſt, & arbiter electus eſt, ut arbitratu 
ejus res terminetur. Ipſe ſententiam dixit præſenti- 
bus partibus, & terminos poſuit. Quæſitum eſt, 
an ſi ex parte Caſtelliani, arbitro paritum non eſſet 
pœna ex compromiſſo commiſſa eſt? Reſpondi, ſi 
arbitr io paritum non eſſet in eo, quod utroque præ- 
ſente arbitratus eſſet pœenam commiſſam. J. 44. F. 
de recept. Ex compromiſſo placet exceptionem non 
naſci, ſed pœenæ petitionem. J. 2. cod. rt 

The Parties who have put their Dif- 2. Ihe man- 
ferences in Compromiſe, declare their I. 4 
Pretenſions, and prove them, as the me- q,,,-.,; 
thod is in a Court of Juſtice, . by pro- ſes. 
ducing Writings and Evidences, ob- 
ſerving in this the order which they a- 
gree on by mutual conſent, or which 
is regulated by the Arbitrators b. I 
_  » Compromiſſum- ad ſimilitudinem judiciorum 
redigitur, & ad finiendas lites pertinet. J. 1. . de 
recept. I. 14. H. 1. C. de jud. So, 


3 F EE. 
The Effect of the Compromiſe, is to 4.TheCom- 
oblige him who ſhall refuſe to perform promiſe . 


the Award to Pay the Penalty e. a 4 4 — 
Ex compromiſſo placet exceptionem non naſci, 


|. SR e | 
We may compromiſe either in gene- 4. ACm- 
ral all Differences, or only ſome of them Hromiſe i 
in particular. And the power of the 3 5 
Arbitrators is limited to what is explains ,,,;.,ur. 
ed in the Compromiſe 404. 
Plenum compromiſſum appellatur, quod de re 
bus omnibus controverſiiſve tax dh reg NT 
ad omnes controverſias pertinet. Sed {i forte de una 
re ſit diſputatio, licet pleno compromiſſo actum ſit, 
tamen ex cæteris cauſis actiones ſupereſſe. Id enim 
venit in compromiſſum, de quo actum eſt, ut ve- 
niret. J. 21. aA 1 5 FORE 


V. TOY 
The Compromiſe, and the Power 5. 1. 
which it gives to Arbitrators ends, when Conpro- 
the time which it preſcribed is expired, % ©, 
altho* the Award has not been pro- e lmir- 
nounced. 90 0 ed fort 
Si ultra diem compromiſſo comprehenſum 3 9 5 
dicatum eſt, ſententia Bals eſt. J. 1. C. de — 
The Compromiſe expires likewiſe by 6. If te 
the death of one of the Parties, 15 Compromiſe 

| does © # #7 end 


/ CourRouTSES. Tit. 14. Sect. 2. 


the death docs not oblige, the Survivor to the 
of one of 192 Heirs, or Executors of the other, nor 


Partie,. 


tled by the Compromiſe . ws 


* $i hxredis mentio, vel cæterorum fucta in com- 
promiſſo non fuerit, morte ſolvetur compromiſ- 
fum. J. 27. f. 1. F. de recept. | 

| = The Eugagemeitt of the Compromiſe may have for its 
Morive the conſ:d:ration which one of the Parties may 


* char.ce to have for the other; which con/:deration does 


not paſs to their Heirs, or Executors. 


VII. 


et. Arbitrators having no other Power 
ot cu. than that which the Parties can give 


promiſe A them, we cannot put to Arbitration 
— certain Cauſes, which the Laws, and 
poſed to any other event, beſides that 

which the Natural Authority of Juſtice 

ives them, and which we cannot bring 

2 other Judges than thoſe who are 
cloathed with Publick Authority. Thus 

we cannot compromiſe Accuſations of 
Crimes, ſuch as Murder, Robbery, Sa- 


crilege, Adultery, F ore , and others 


of the like natures. For on one fide, 
the Publick Intereſt is concerned in 
theſc forts of Cauſes, which makes the 
King's Advocate, or Attorney General, 
a Party in them, whoſe Function is to 
ſue for Vengeance of a Publick Crime, 
without regard to what paſſes between 
the Parries: And on the other ſide, the 
Party accuſed can neither defend his 
Honour, nor his Innocence, which is 
attacked in publick, but in publick, 


and before the Judges who exerciſe the 


Miniſtry of Juſtice : and it would be 
contrary to Good Manners, and more- 
over uſeleſs for him to ſubmit volunta- 
fily to Joey his Innocency before Ar- 
bitrators, who having no ſhare in the 
Adminiſtration of Juſtice, could neither 
juſtify, nor condemn him. 

r Julianus indiſtinctè ſcribit, ſi per errorem de 
famoſo delicto ad arbitrum itum eſt, vel de ea re 
de qua publicum judicium ſit conſtitutum, veluti 
de adulteriis, ficariis, & ſimilibus: vetare debet 
prætor ſententiam dicere, nec dare dictæ executio- 
nem. J. 32. 5. 6. F. de recept. See the following 
Article. | ; 

| VIII. 
8. Nor a Neither can we compromiſe Cauſes 
Cauſe, in Which relate to the State of Perſons h. 
ee As if the queſtion were to know whe- 
wow of , ther one is Legitimate, or a- Baſtard, 
penſon ir con- Whether one is a Profeſſed Monk, or 
cerned. not, whether a Gentleman or a Plebei- 
an. Nor can ſuch Cauſes be put to 
Arbitration, the conſequence whereof 
may intereſt our Honour, or Dignity, 
in ſuch a ſort, that Good Manners te 
Vo L. I. 


thoſe Heirs, or Executors, to the Sur- 
vivor; unleſs it have been otherwiſe ſet- 


Good Manners do not ſuffer to be ex- 
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not allow us to compromiſe their E- 
vent, nor to chuſe Judges for deciding 
I EE NEey FOOgyRs: 
De liberali cauſa compromiſſo facto, recs non 
compelletur arbiter ſententiam dicere: quia favor 
libertatis eſt. ut majores judices habere debeat. 
on 7. F. de recept. I. nit. C. ubi cat. flat. agi 


a . EY 5 * — 2 3 


ene eee mi ys 
Arbitrator, and who not. _ 
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Award within the time limited by 
» rhe Compromiſe, © 

2. Power to the Arbitrators to prorogue 
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3. Delay for inſtructing the Cauſe. 
4. Arbitrators cannot change their A- 
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. Arbitrators cannot judge, unleſs they 
are all together. $7 
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6. The Power of the Arbitrators is regu- 
late by the Compromiſe. 
7. Who may be ' Arbitrators, and who 
not. | T CLMLETD BYTES TISHT 0 
8. Nomen cannot be Arbitrators. 
E: — | 15 A 
HE. Atbitrators ought to give 1. e 4- 
their Award within the time li- birrators 
mired by the Compromiſe, and it would 9 x 
be null, if it were K after the ſaid 
time is expired. For their Power is viahin the 
then at an end, and they are no longer cimelimiced 
Arbitrators . Si tbe Com- 
2 | promiſe. 
Si ultra diem compromiſſo comprehenſum ju- 
dicatum eſt, ſententia nulla eſt, J. 1. C. de recept, 


II. 


The Parties may give power to the 2. power ts 
Arbitrators to prolong the time; and the Arbi- 
in this caſe their Power laſts during the ae 10 


1 on b prorogue 
time of the Prorogation ®. be rims. 


b Hzc clauſula, diem compromiſſi proferre, nullam 
aliam dat arbitro facultatem, quam diem proro- 
gandi. J. 25. F. 1. F de recept. I. 32. G. ult. eod. 
Arbiter ita ſumptus ex compromiſſo, ut & diem 
proferre poſſit hoc quidem facere poteſt. J. 3 3. eod. 


III. 
If the Compromiſe regulates a cer-;. ne 
tain time for une re Cauſe which ibis. 
the Arbitrators are to decide, they can- %e 
not give their Award till the ſaid time * 
is expired e. br 
CS: 


© Arbiter 


, 
* 
* [7 


ferre autem contradicentibus litigatoribus, non 


Fg . 
oh. 3. 
* 


tigatores Calendis adeſſe, mox Idibus jubest. Nam 
mutare eum diem poſſe. Ceterum fi condemna- 
vit, vel abſolvit, dum arbiter eſſe deſierit; mutare 
(ſe) ſententiam non poſſe. J. 19. f. alt. dl. 
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Atbitrators nam- 


not judge, 

unleſs hy 

are all to- 
gether, 


as their Award unleſs they V; 
roceſs, and give judgment of it N 
ther. And Ahe the greater part had 
given the Award in the abſence of one 
Who was named with the others, yet 
the Award would be null, becauſe the 
_ abſent on ought to have been one 
of the Judges, and had he been pre- 
ſent, he might have been able by his 
Reaſoning, to bring the other Arbitra- 
tors over to his Opinion ©. | 
* $i plures ſunt qui arbitrium receperunt, nemo 
unus cogendus _ ſententiam dicere, ſed aut om- 
nes, aut nullus. J. 17. F. 2. F. de recepts, 
Celſus libro ſecundo Digeſtorum ſcribit, fi in 
tres fuerit compromiſſum fufficere quidem duorum 
conſenſum, fi s fuerit & tertius. Alioquin 
abſente eo, licet duo conſentiant, arbitrium non 
valere: quia in plures fuit compromiſſum, & 
-tuit preeſentia ejus trahere eos in ejus ſententiam: 
ſicuti tribus judicibus datis, quod duo ex conſenſu, 
abſente tertio judicaverint, nihil valet: quia id de- 
tum quod major pars judicavit, ratum eſt, cùm 
& omnes judicaſſe palam eſt. J. I. 17. F. alt. & 
t. 18. cod. | | 


6. The The Arbitrators can judge of nothing 
| 2 elſe beſides that which is ſubmitted to 
the Ab their Judgment by the Compromiſe, 
N by and they muſt obſerve the Conditions 
the Cm Which are there preſcribed; and if they 
promiſe. judge otherwiſe, their Award is null f. 
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le ts furs 6x coniprotmill, ut Kd 
em proferre poſit; - hoe quidem facere poteſt; re- 


1 | / 12 
' R ; teſt. 33. ff: "us: 2 inet . 8 
4. 4%- The Arbitratot having once given 
i razors can- their Award, they cannot retract it, nor 
. ke change any thing in it. For the Com- 
_—_ their A- : | 3 . | : 
{i »ard, Ppfomife was om to give one idea 
11 | to give an Award, and when that 1s 
£78 done, their powef is at an end. But 
* : their power is not at an end by an In- 
5 | terlotutory Sentence, on an Incident in 
„ the Cauſe, and they may give different 
„ Isterlocutory Sentences, on ſuch Inci- 
8 dents, as often as occafion retuites a. 
wh © Arbiter erf erraerit in ſntentia dicenda, cor- 
„ rigere eim non poteſt. J. 26. F. de recept. Viden- 
ny dum erit an mutare ſententiam poſſit. Et alias 
5 1 0 got 6 arbiter juſlit dari, mo ve- 
18 : utrüm eb quod juſſit; an eb quod vetuit, Nari 
—— 2 debeat. Et Sabinus quidem putavit Caſſi- 
il Nl us e ſui bene excufat; & ait, Sa- 
1 binum non de ea ſenſiſſe ſententia quæ arbitrium fi- 
| niat, ſed de p atione cauſæ ut puta ſi juſſit li- 


craters can- ed by the Compromiſe, n 
ſee the 


. 


K I. 


* He officid arbitri tractantibus feiendum elt, 
omnem tractatum ex ipſo — iſſo ſumendum. 
Nec enim aliud illi licebit, quam quod ibi ut effi- 
cere poſſit, cautum eſt. Non ergo quodlibet ſta- 
tuere arbiter poterit, A qua re libet, niſi de 
qua re compromiſſum eſt, & quatenus compro- 
miſſum eſt. J. 32. . IS. Fe de recep. e 
All perſons may be Arbitrators, ex- . ho m 
cept ſuch as are under ſome Incapacit "as _ i 
or Infirmity, which renders them unfit 1 
for that Function s. 5 


E Neque in pupillum, neque in furioſum, aut 
ſurdum, aut Wal e ider J. 9. §. 1. F. 
ne | 


11 | 
Women, who: becauſe of their 
cannot be Jud are likewiſe incapa- cannot be 
ble of being named Arbitrators by a £%-- 
Compromiſe b; altho' they may exerciſe 

the Function of ſkilful Bobs, as to 

things within their. knowledge, in any 
Art or Profeſſion in which they are 
ſkilled: For this Function is not of the 
ſame Quality with that of a Judge. 


CESS 


/ ” 


Sex g. Women 


* Sincimus mulieres ſuæ pudicitiæ memores, & 
operum quæ eis natura permiſit, & à quibus eas 
juſſit abſtinere, lieet ſummæ atque optimæ opinio- 
nis conſtitutæ, in ſe arbitrium ſuſceperint, vel {i 
fuerint patronæ, etiam ſi inter libertos ſuam inter- 
Wat audientiam, ab omni judiciali ine 

rari ut ex earum electione nulla pcna, nulla 
l or adverſus juſtos earum contemptores 
g ur. J. ult. C. de rerept. 6 


IT LE xv. 
Of PROXIES, MAN. 
| DATES, and C ON. 

MISSIONS. 


SIE Bſence, Indiſpoſition, and many e orign 
| AJ other Impediments, do often aud U* of 
binder perſons from looking af- 779% 
ter their own Affairs, and in theſe caſes wm _ 
he who cannot act himſelf, chuſes a per- wigs. 
fon whom he impowers to do what he 
would do himſelf, if he were preſent. 
Thus, thoſe who have any Affair to 
be tranſacted, and cannot be preſent 
themſelves, ſuch as a Sale, a Partner- 
ſhip, a Tranſaction, or other Affairs of 
all kinds, give a Power to other per- 
ſons to treat for them. And he to 
whom this Power is given, is called a 
Proxy, or Attorney, he being conſti- 
tuted to take care of the Intereſt, and 
to procure the Advantage of the Perſon 


who has imployed him. | 
Thus, 


'Thus, they whoſe Dignity, or 2 
Imployments hinder them from looking 


after their Domeſtick Concerns, chuſe 
Perſons to whom they give 8 
take care of them; and thoſe 


thoſe perſons 
are called either Comptrollers, Stewards, 
or by other names ; according to the 

— 97 of the Perſons who imploy 
them, and the Affairs committed to their 
charge. 


Thus, they who have Offices, or 


Immplopments, of Which the Functions 


may be performed by others than them- 


_ ſelves, ſuch as Receivers, Farmers of the 
King's Revenue, and many others, im- 


ploy in the execution of theſe Offices, 


puties and Clerks. — 
Thus, they who deal in any Com- 


| merce by Land, or Sea, whether by 


Mat is 
common 
Proxies , 


themſelves, or in Partnerſhip with o- 
thers, have likewiſe their Factors and 
Agents to manage the particular Con- 


cerns of their Buſineſs, which they them- 


ſelves have not leiſure to look after. 


All theſe ways of deputing other per- 
zo ſons in the place of the 


this in common to them; that thoſe 


and Com- ho commit to others the care of their 


miſſions, 


Affairs, and thoſe who charge themſelves 


with them, enter into Covenant with 


one another, by which the Maſter, on 


his part, regulates the Power which he 


ives to him whom he conſtitutes his 
Prox , or whom he appoints his Agent, 
for his particular Affairs, or for the Bu- 
ſineſs of his Office; and he who charges 
himſelf with the Buſineſs, accepts on 
his part, of the Power and Charge in- 
truſted to him: And both the one and 
the other enter into the Engagements 
which follow from the ſaid Covenant. 


Tie ſubje# It is this kind of Covenant, and theſe 


matter of 
this Title. - 


Engagements, that ſhall be the ſubject 
matter of this Title. And ſeeing the 
Rules concerning Proxies, or Letters 
of Attorney, are almoſt all of them 
common to Commiſhons, and to other 
the like ways of deputing one Perſon in 


the room of another; it will be eaſy to 


Mandates. 


apply to every one of them what ſhall 
be ſaid of Proxies. 
We have inſerted in the Title, the 
word Mandates, becauſe it is the word 
uſed in the Roman Law to expreſs Proxies; 
and likewiſe in our Language it ſignifies 
a manner of giving ſome Order, as he 
does who by a Note in Writing orders 
his Debtor, or his Agent, to give, 
or pay a Sum of Money, or any 
other thing, to ſome perſon. 


Covenant, of the like nature with theſe 
treated of in this Title. For the Cre- 
Vo. I. | 
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ditor, for Example, who requires his 
Debtor. to pay to another, obliges bhim- 
{elf to Aiſha? e the Debtor. of what he 
ſhall have paid by vertue of this Order. 
And the Debtor who on his part ac- 
cepts of the Order, obliges himſelf to 
his Creditor to execute it. T 

It is to. be 1emarked as to the word 
Mandate, that it had alſo in the Roman 
Law other meanings, to ſignify other 
ſorts of Covenants, which have relation 
to theſe mentioned in this Title. Thus, 
they gave the Name of Mandate to the 
Tranſaction between a Debtor, and the 


= 


perſon. who becomes his Surety ;.. be- 


cauſe the Debtor was conſidered as re- 
uiring, or praying his Surety to engage 
Be 172 This ; exptelied * 
ſame name, the Agreement between a 
erſon who transferred a Debt, and 
im who accepted it; conſidering the 
Transferor as giving Order to his Deb- 
tor to pay the Debt to another, and the 


perſon accepting the Transfer, as being 


veſted with the Right of the Transferor, 

Vw receive that which is transferred to 
im. | 

But ſeeing this Matter of Transfers 

docs not properly belong to this place, 


and that it has been treated of in the 


Contract of Sale, of which the Aſſign- 


ments of Rights is a kind, and that the 


Matter of Sureties is alſo of another 


nature, and belongs to another place; 


we ſhall not take in theſe Matters under 
this Title. | 

We ſhall not ſay any thing here of 
Proctors, or Attorneys at Law, for 
managing Law-Suits, they being Offi- 
cers who have their Functions regulated, 
the greateſt part whereof do not de- 
pend on the Will of the perſons who 
conſtitute them, but on the Rules and 


Practice of the reſpective Courts of 
Juſtice; which is a matter that does not 


come within the deſign of this Trea- 
tiſe. And as to their Functions, in 
which they ought to follow the di- 
rections of their Clients, we may apply 
to them the Rules which ſhall be ex- 
plained in this Title. 


The 
Mandate, in this Senſe, is a kind of 


—_ „»“ 


S E-. I. 


Of the Nature of Proxies, Mandates, 


and Commiſſions. 
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min adminiſtrat. 7. 1. F. de procur. 


III. 


z. How ae The Covenant which makes the En: 
Covenant gagemems between the Proxy; and the 
is formed perſon who conſtitutes him; is formed 
— 4+, When, the Procuratioti or. Letter of At- 
lea, v torhey.is accepted. And if the Parties 
Proxy, and are not preſent, the Cove nänt is accom- 


whe Proxy. rarer whenever the Proxy charges 


who ow the 
having 4 vw 


2. Defini- 
tion of a 
Froxy. 


elf with the Order that is contain 


ed in the Procuration, or Letter of At- 
torney, or c ecutes it. For then his 
conſent is joined to that of the perſon 
who has T6nſtitated him e. 


© Dari procuf ter & dbicns potelt, . 1. F. ale. F. 
we procur. Ea ann quæ inter dominum & pro- 
curatorem e ſolet, mandati actionem parit. 
J. 42. &. 2: Si mandavi tibi ut aliquam rem 
mihi i emeres F on imque actio na- 


ſcitur. J. . 19 7 7 ti, con- 
r con cen con — I. F. 55 
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He 
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rocuraror) conſtitutus'coram. bse 


Obe __ give = power to trear, oP The 


ox to do any ot! 5 not only by a mamer of | 


Procuration, or Attorney in Sg 1 
due form, wy, alſo by a, bare nir e. 
Letter, gr Note in Writing, or by a 
gs perſon who carries the Order, or 

by. other, ways which, explain the Com- 
be ion or Power that is given: and if 

e perſon to whom i It is given accepts 


t . t the ſame time the 
nant, e Engagem 
the e a ny, 


* .., Li 5 Tas / vel per + mann, — 2 
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VI. 


The 88 may be conditional, 6. The tres 
and with ſach Reitiftions, Eimitations; cation 
and other Clauſes as one pleaſes, pres aer. 
vided only that it contain N _— 
lawfuk or diſhoneſt f; 


"=P Manlatani & in diem differri, & * Sang 
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the Engagements of t 
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explaine in the ſecond and third Secti- 
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been ill tranſactod by the perſom whom 

+ ACS be 
. Cir man epic a een 2 he imploys in his Concerns o; ant it le 
„nam dem, cuſtodiri convenit. J. 12. C. mand. him likewiſe under an Obligation to the 
Igitur commÞiſſini'ills forsa ig mandatis ſer- perſon whom he Has employed in the 


vanda eſt, ut 5 N certum mandatum ſit, recedi Concerns of that third ee to her ac- 


Lf ceftum, vel 
rg ne f ge ene e. 5 . Nt, 20 ee: en 


dluta fit mandati, quam of mandato 

5 i hoc manda — * rale manda- oo him +, ſuclt as that of get- 

ring Wor = He alf have pd well 

EPI Ss 5 y the. Party concerned, 
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5. The Proxies doing — an a& of of all the 4 OPT : e * 
Bani f Rind 4. and performing the G of have been 8 


a Proxy 15 4 Frie ” dheir Function 18 gratuitous: 
gratuitous ced to g e * Mandatum inns clve-contialvnne! Be Wa . 


and if it were agr tüm gratis, tibi mandem, five aliens tantim, 
fi 
M wetlld be a kind of Ee and Hir- 8 5 3 8 — five. tua & 3 | 


where the Perſon * ſhould act f. mand. inf. de mand. 
55 another, would fadoltey for 4 ceftain * tntùm cauſy intervenit mharkdirurti, veluti 


Price the ale off his uſtry, and La- Fs TOTS . eee 
Bur . But the Reward that 18 giveſi 1 Mandatu | negotia — Lucius Tic 8 geſſit : 
without Agreement, and as an honour- quod is non v rect geſfit, tu mihi actione negotio- 
able Acknowledgment of a good Deed; rum geſtorum eme, nom in hor tatitùtti ut ackio- 


is of another kind, and does not change 3 98 For bots ol — 


the Nature of the 'Proturation?. | fecit, tu mihi præſtes. I 2 . $; alt. fe de neg. 2 


* 
I ? PEP TIE niſi gratuitum nullum eſt, nam ori- 11 F a afficiatur is qui ſuſeipit mandatum. 
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mandati actio. I., cod; | i 

X. Altho! no Eh can pr contrat 12. The of | 1 q 

| for another a, yet if "gp wk under- Jed of - 1 
io, £ F Pry may be conſtituted not only taken to the ate of an abſent. perſon cn 7 


fo manage Wn 
ag 1 for the pre Intereſt of the Perſon who to manage an Affair, to cultivate an , 2 25 1 
which he conſtitutes him; but ſometimes alſo for Eſtate, or to do any other thing for the of a third 1 


bnſif is the Intereſt of the Proxy himſelf, where faid abſent perſon, fails, without uſt Peſon. 0 
brerqied. both the one and the other are intereſt- cauſe, to execute what he has promiſed, = 
ed in the ſame thing =. Thus, in a he ſhall be liable for the conſequences of Wn if 
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Contract of Sale, the Seller may conſti- his Non-performanice of the ſai Engage- 


tute the Buyer his Proxy, to recover ment according to the circumſtances. 
out of the hands of a third perſon the For altho' this abſent perſon have ſtipu- 
Titles of his Rig to to the Eſtate that is Jared nothing, and chat on his part there 
fold: and the Purchafer may Roms be no Covenant, yet the Damage which 
the Seller his Proxy, to receive from a he ſuffers thro” the fault of perſon 8 
Depolitaty, 6r from a Debtor of the who having taken upon him the Care 8 

fchaſer, the Money which he deflines of his Affairs, which other wiſt he would 
or the payment of the Price of the have intruſted to others, has 44 * 
Sale. | them, gives Fun aRight 50 ſue 

4 aration ages in the fame man- 
= e Me 5 f het as all thoſe perſons have who fuf- il 
torio nomine agit, veluti emptor — Ts 34. fer any Lobs this the Fault, or Crime | 
F. de procit. l. 42. F. 2. end. J. 55. cod. of others?, | 


XI. 4 Alteri ſtipulari nemo poteſt. 7. 38. F. 17. Fo 


b. obl. See the th 
11.427 One may by a Procuration, a Man- 7% Fe e of the: fern 


rags" date, or Commiſſion, charge one with rMandatum inter nos contrahitur, ſive mea tan- 
of a third the Affait of a third > „ whether he tum gratia tibi mandem, ſive aliena tantum. l. 2. F. 


Who ius the Order. of he who ac- vnd. Aliena tantum, veluti ſi tibi mandem, ut 
Perſon. & Die rere * the AM. Titii negotia gereres. 4. l. F. 2. J. 6. §. 4. eod. In 
1 3 n damnis quæ lege Aquilia non tenetur, in factum da- 


— And the faid Order puts the per- tur adtio. 1. 33. in f. Ff. ad bg. Aquil. Sed fi non 
ſon who gives it under à twofold E corpore damnum fueritdatum, neque corpus læſum 
agement; for it obliges him to auſwer fuerit, fed alio modo alitui damnum contigerit, 
T0 


cum non ſufficiat neque directa, neque utilis legis 
the third perſon for what ſhall have Aquiliz actio, phat eum qui obnoxius fuerit in 


factuni 
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:3.0f ad: We mult diſtinguiſh between Procu- 


vice and Tations, Mandates, 


and Commiſſions, 


Recommen- Herein one gives an expreſs Charge, 


dation, 


with defign to form a Covenant thai 


obliges, and the ways of cngaging by 


an Adyice, bya ee or by 
other Ways which imply no deſign of 
forming a Covenant; but which have 
regard only to the intereſt of the per- 


ſon to whom the Advice is given, or 


of him who is recommended: and which 
leave the perſon at free liberty to do, or 
not to do what is adviſed, or recom- 
mended. For in theſe caſes there is no 
Engagement formed, and he who fol- 


lows an Advice, or who grants any 


thing upon. a Recommendation, does 
not expect that the Adviſer, or Recom- 
mender, ſhould anſwer for the Events. 
But if the perſon who gave the Advice, 
or who recommended, was guilty of 
any Fraud; or if he engages one in ſome 
Loſs that may be imputed to him, as if 
he ſhould perſuade one to lend Money 
to an unknown perſon, to whom one 
lends barely on the aſſurance which he 


gives that the Money will be faithfully 


| repaid, he ſhall be bound to make it 
F. meu | 4 Br 5 4 


a 
144 
\ 8 


diorum colloces, cujus ge 


qui jubet. J. 1, 


Tua autem gratia interyenit mandatum : veluti 
ſi mandem tibi ut pecunias tuas potius in emptio- 
nes przdiorum colloces, quam foeneres ; vel ex di- 
verſo ut fœneres, potiùs quam in emptiones præ- 
is mandatum magis 
conſilium eſt, quam mandatum, & ob id non eſt 
obligatorium, quia nemo ex conſilio obligatur, etiam 
ſi non expediat ei cui dabatur, quia liberum eſt cui- 

ue apud ſe explorare, an expediat ſibi conſilium. 
2 2 mand 85 6. inſt. eod, Cum quidam 
talem epiſtolam ſeripſiſſet amico ſuo: rogo te com- 


mendatum habeas Sextilium Creſcentem amicum 


meum, non obligabitur mandati: quia commen- 
dandi magis e gar mandandi cauſa, ſcripta 
eſt, I. 12. f. 12. . cod. 1 | | 
 * Confilii non fraudulenti nulla obligatio eſt. Cæ- 
terùm fi dolus & calliditas interceſſit; de dolo actio 
e wee J. 47. F. de reg. jur. Si tibi mandavero 
quod tua intererat, nulla erit mandati actio, niſi 
mea quoque interfuit: aut ſi non eſſes facturus, 
niſi ego mandaſſem, & ſi mea non interfuit, tamen 
erit mandati actio. J. 6. F. 5. F. mand. v. l. 10. 
§. 7. d. Nam N cum eo contrahitur, 
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Of the Engagements of the perſon 


- who-1mploys- another as his Proxy, 


© "Fattor, or Agent, in am Buſmeſs. 
The CONTENTS. 


* 
err 


* 


24 + 71 Dry" 7 „ N 4. * 857 9 p 7 mY 
1. How the E > ind is formed be. 


OT ee ee 
2. Expences laid out by the Proxy, or 
3. If the Proxy has diſburſed more than 
I the Owner would have done. 
4. The Intereſt of Monies advanced by the 


= 


* 


: 


„ e LT ow 

7. if two or more perſons have appointed 

eee, ee eee 

6. Of the Loſſes ſuſtained by the Proxy, 
on account of the Afßair which he 

by 2 | 10 | 248 ; I. 

TE who has 
an abſent perſon, begins to be en ge 


to him from the moment that 
whom the Order is given has beg 


done purſuant to the Power which he 

has given. bi as i 

i mandayi tibi, ut aliquam rem mihi eme- 

res tuque emiſti, utrimque actio naſcitur. 4.3. 

S. 1. F. mand. See the firſt Article of the fourth 
on. „ 

If the Proxy, 


Order with which 'he was charged, as 
if he has made a Journey, or adyanced 
a Sum of Money, he who has imployed 
him ſhall be bound to reimburſe bim of 
the reaſonable Charges which he has 


laid out in executing the Order; even 


altho* the Affair had not the deſired ſuc- 
ceſs, unleſs it miſcarried thro? his fault b. 
But he will not recover the uſeleſs, or 
ſuperfluous Expences which he has laid 
out without order e. 5 3 


ldem Labeo ait, & verum eſt, reputationes 
quoque hoc judicium admittere. Et ſicuti fructus 
cogitur reſtituere, is qui procurat ita ſumptum 
quem in fructus percipiendos fecit, deducere eum 


oportet. Sed & ſi ad vecturas ſuas, dum excurrit 


in prædia ſumptum fecit, puto hos quoque ſumptus 
reputare eum oportere. /. 10. f. 9. ff. mand. l. 20. 
§. 1. C. eod. Si nihil culpa tua factum eſt, ſumptus 
quos in litem probabili ratione feceras, contraria 
mandati actione petere potes. J. 4. C. cod. $a 
3 9 


3 11 | a 
1 % Wk - 4 

3. 5 11. . 
> 94 * * 4 * © 3 3 , a wv 4 K 


vn given a Procur ation, 1. Hom the 
1 Commiſſion, or other Order, to Exage- 
ment ts 
formed be- 
C TO wen the 
| | . ; un Proxy, and 
to execute it: and his firſt Engagement bim who 
1s to approve and ratify what has been 2% 


or other Agent, has 2. Expences 

been at any Expence in executing the lad o % 
| the Proxy, 

or Agent. 


Proxy 


more i 


Jones 


Troxy. 


Proxy. 


. Ye Althe' the Expences 


dicburſed 


* the Owner will be bound nevertheleſs to 


Caution, and le 


1.27. F. 4. F. mand. 


5 a 5 . | , | 5 2 1 
| 2 Of /PROXIES. 
© $i. quid procurator to citra mandatum in volupta- 
tem fecit, permittendum ei auferre, quod fine. dam- 
no domini fiat, niſi rationem ſumptus iſtius domi- 

nus admittit. 4. l. 10. f. 10. F mand. 


e ee 


Proxy ſhould. exceed what the Owner 
of the Thing would have beſtowed on 
it, if he had looked after it himſelf; yet 


refund all that has been diſburſed reaſo- 

nably and honeſtly, altho'.with leſs Pre- 
x G Huſbandry. than he 

himſelf would have uſed 4. 


4 Impendia mandati exequendi gratia facta, fi 
bona fide facta ſunt, reftitui omnimodo debent, 


7 


nec ad rem pertinet, quod is qui mandaſſet, potu- 
iſſet, fi ipſe negotium gereret, minus impendere. 


IV. 


4. Tie h. He whoſe Procuration, or other Or- 
rereſt of M0- der, hath obliged the perſon. charged 


ies advan- 


with it to advance Moncy, whether it 
be that the Proxy, or other perſon im- 

loyed, have borrowed the Money, or 
advanced it of his own, ſhall refund not 
only the Money laid out, but alſo the 
Intereſt of it, according to the circum- 
{ta whether it be becauſe of the 


Intereſt which he who hath made the 


Advance hath paid for the Money him- 


ſelf, if he borrowed it; or to indemnify. 


him as to the Loſs which the ſaid Ad- 
vance may have occaſioned him. For 
as he ought not to reap = Profit by 
the good Office which he does, ſo nei- 


ther ought he to ſuffer Loſs by ite. 


* Adverſus eum cujus negotia geſta ſunt, de pe- 
cunia, quam de propriis opibus, vel ab aliis mutuo 
acceptam, erogaſti, mandati actione pro ſorte, & 
uſuris potes experiri. J. 1. C. mand. Nec tantum 
id quod impendi, verum uſuras quoque conſequar. 
Uſuras autem non tantùm ex mora eſſe admitten- 
das, verum judicem æſtimare debere . totum hoc 
ex æquo & bono judex arbitrabitur. J. 12. f. 9. F. 
mand. l. 1. C. end. Ex mandato apud cum qui 
mandatum ſuſcepit, nihil remanere oportet: ſicuti 
nec damnum pati debet. J. 20. F. eod. | 


V. 


5. Fimo or | If ſeveral perſons have named a Proxy, 


move perſons 


or Agent, or giyen any Order, ev 


Names one of them will be liable for the whole 


conſequences of the Procuration, Man- 
date, or Commiſſion: and to reimburſe, 


indemnify, and ſave harmleſs the Proxy, 


if there be occaſion for it, as much as if 


he alone had given the Procuration, or 


other Order, altho' there be no expreſs 
mention made in the Contract of eve 

one of them being bound for the whole. 
For he who hath executed the Order, 
hath done it on the Engagement of 
every one of them who gave 1t: and he 
may ſay, that he would not have done 

3 


hid out by the 


\ Tit. #51 SK 2. 231 


it without this Security of having every 
one of them bound for all the contequen- 
ces of the Order which had been givenf. 


Paulus reſpondit unum ex mandatetibus in ſo- 
lidum eligi poſſe, etiam ſi non ſit conceſſum in 
mandato. J. 59. f. 3. F. mand. 


VI. 


If a Proxy, or Agent, ſuffers any 6. Of 1e 
Loſs, or Damage, on account of the Loſe /«/- 
Affair which he has taken in hand, 1 by 
we muſt judge by the circumſtances, 333 
whether the Loſs ought to fall on the f %% A. 
Proxy, or on the Perſon whoſe Affair ir wich | 
he manages. Which will depend on “e 7% 
the Quality of the Order which was to ©": 
be executed, the Danger if there was any, 
the Nature of the Event which has oc- 
cafioned the Loſs, the Connexion be- 
tween the Event and the Order that 
was executed, the Relation which the 
Thing loſt, or the Damage ſuſtained, 
had to the Affair which was the Occa- 
ſion of it, on the Quality of the Perſons, 
that of the Loſs, the Nature and Value 
of the Things loft, the Cauſes of the 
Engagement between the Perſon who 
ave the Order, and him who executed 
it, and on the other Circumſtances 
which may charge the one or the other 
with the Loss, or diſcharge them of it. 
As to which we muſt caſt into the Ba- 
lance the conſideration of Equity, and 
the ſentiments of Humanity which one 
ought to have, whoſe Intereſt has been 
the Cauſe or Occaſion of Loſs to ano- 
t | 
5 See the twelfth and thirteenth Articles of the fourth 


Section of Parner ſhip, and the Remark on the twelfth 
Article, | f 


Non omnia quæ impenſurus non fuit; manda- 
tori imputabit. Veluti quod ſpoliatus ſit à latroni- 
bus, aut mufragio res amiſerit, vel languore ſuo 
ſuorumque apprehenſus, quædam erogaverit. Nam 
hæc magis calibus, quam mandato imputari oportet. 
J. 26. F. 6. F. mand. Sed cum ſervus quem mandatu 
meo emeras, furtum tibi feciſſet, Neratius ait man- 
dati actione te conſecuturum, ut ſervus tibi noxæ 
dedatur. d. J. 26. f. 7. Quod vero ad mandati actio- 
nem attinet, dubitare ſe ait, num æquè dicendum 
fit, omnimodo damnum præſtari debere. Et quidem 
hoc amplius quam in ſuperioribus cauſis ſervandum, 
ut etiamſi ignoraverit is qui certum hominem emi 
mandaverit, furem eſſe, dete tamen damnum 
decidere cogetur. Juſtiſſimè enim procuratorem alle- 

e non fuiſſe ſe id damnum paſſurum ſi id manda- 
tum non ſuſcepiſſet. Idque evidentius in cauſa depo- 
ſiti apparere. Nam licet alioquin æquum videatur, 
non oportere cuiquam plus damni per ſervum eve- 
nire, quam quanti ipſe ſervus fit; multo tamen æ- 
quius eſſe nemini officium ſuum, quod ejus cum 


quo contraxerit non etiam ſui commodi cauſa ſuſce- 


perit, damnoſum eſſe. I. 61. F. 5. F. de furtis. Nam 
certè mandantis culpam eſſe, qui talem ſervum emi 
ſibi mandaverit. d. 5. 7. 

Ve have not ſet down in this Article any particular 
Examples, that we might not perplex the Rule. But 
we ſhall here ſubſoin ſome Iiſtances which may be of 
uſe for making the application of the Rule. 

If 
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1 

F 
| ] 93 
* „ 


be who charges himſelf with the Affairs of another 
Ft1ſon, takes -ſuch care of them, as to neglect bis own 
Concerns; the Loſes which he 2 ſuffer on this account 
will he at-his own deor, for he ought to have taken 
proper meaſures for his own Affairs, at the time: when he 
* See the underiook tie Management of the Affairs of others *. | 
thirteenth F a perſon undertaking to go for another to. 4 Place 
Article of where his own Buf.nefs obige. him td take ſome Moncy 
the fourth aloug with him, and he imbracing the Occaſſon, and 
Section of carrying the Money, was robbed Fit; the perſon who had 
Partner- engaged hum td make the will not be lable 
for the ſaid Loſs, which does not concern him in any man- 
ner whatſoever. Fs A . 2 8 as 7 
If any one being obliged to make a Fourney or Voyage, 
2 es a | "A Paſſage by Sea, or other Dan- 
gers render perilous, engages another perſon: to performs 


the ſaid Journey, or Voyage, who is willing to expoſe him- 


ſelf to the Danger, whether it be thro Neceſſity, becauſe _ 
ef the Recompence promiſed him for his pains, or out of 


pure Generoſity, and that he is robbed, or loſes his Bag 
gage by Showrack, or is wounded ; the who ex- 
poſed him to this Danger that he might free 1 yh 
from it, will he have no ſhare in the Loſs, and ſhall he 


rot be bound to bear either the whole Loſs, or a part of 


it, according to the circumſtances?! | 
If one Friend lending to another Friend Money which 
is to be tranſported to the Country in order to pay off a 
Debt, undertakes likewiſe to carry it to the Country, and 
as he is going thit her with the Money, is robbed of u 
by the way, muſt he bear the Loſs of this unforeſeen Ac- 
cident, and will he not rerover the ſaid Money, which 
he had not 2 promiſed and doſtined for the ſaid Pay- 
ment, but which he was actually carrying into the 
+ Sce the Country for that end? Tr | | 
fourteenth F the Father of a bon that is given to Debaucbery, 
Article of Having engaged one of his Friends to keep him in his 
the fourth Houſe for ſome time, the ſaid Son robs the Friend; ſhall 
Section of dot the Father be bound to make good the Damage done 
Partner- to his Friend by his Son ? | 
ſhip. If a perſon that is rich, and of Ownlity, engages one 
a lower Rank, and of a ſmall Fortune, to make a 
Fourney for ſome Buſaeſs of his, and he chances to be 
robbed and wounded ; will not Fuſtice oblige that perſon 
ro make good the ſaid Loſs, which he is bound to do by 


an indiſpenſible Duty of Humanity? 


* 


| SECT. I. 
Of the Engagements of a Proxy, 


and other Agents; and of their 
Power. 


The CONTENTS. 


1. Liberty of accepting the Order, Neceſ- 
 faty of executing it. 
2. The Order is to be executed in its full 
extent. Fe | | 
3. Extent and Limits of the Power. 
4. The Care that Proxies, and other 
Agents are obliged to. 
7. Bounds of this Care. | 
6. One may better the condition of the 
Per ſon who imploys him, but can- 
not make it worſe. 
7. If the Proxy buys at a dearer Price 
than he was impowered to give. 
8. Proxies and other Agents are bound to 
give an Account. 
9. Advocates and Proctors cannot ſtipu- 
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10. The power of him who has a general 


13. Two Proxies for the ſame thing. 
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Tate 'a Share of what Pall be re- 
covered in 4 Law Suit, nor pur- 
chaſe. Li ious Ri hts. Irvin 


EY... oo A 
11. 4 ſpecial Power is requiſite, for 
tranſatting, or alienating. 
12. Non-performance of the Procuration, 

Things remaining ſtill in er- wk 

obo cio fo Hog tag ory or 


14. A ben two Proxies are named, and 
one tranſatts without the know- 
tedge of The orber. 


e | 1. ITT } : : 
- A S a Proxy, and other Agents are : Len 
'7 at liberty not to accept the Order 13 
and Power which is given them; fo Nereſſy f 
they are bound, if they do accept it, executing 
to Execute it; and if they fail to do it,“ 
they will be liable for the Damages 
which they ſhall have occaſioned by 
ain . Unleſs they have a law- 

ful Excuſe to plead, ſuch as Sickneſs, of 
ſome other juſt cauſe of Hindrance*. 
Sicut liberum eſt mandatum non ſuſcipere, ita 
ſuſceptum conſummare oportet. J. 22. F. ult. F. 

Si ſuſceptum non impleverit, tenetur. J. 5. 
F. 1. nd. Quod mandatum fi feperte, tenetur etſi 
non geſſiſſet. J. G. F. 1. end. F. 1 1. M. ct. 
Sane fi valetudinis adverſæ, vel capitalium inimi- 


citiarum, ſeu ob inanes rei actiones, ſeu ob aliam 


juſtam cauſam excuſationes alleget, audiendus eſt. 
J. 23. 24. & 25. F mand. Ot ii 
| 2 | 1 Jo! \ 


9 boar : 
The Procuration, or other Order, 2. De o-. 
ought to be executed fully, according 4 # 10 Ce 


to the extent or bounds of the Power .* 


given b. = 
| Þ Diligenter fines mandati cuſtodiendi ſunt, nam 
qui exceſſit, aliud quid facere videtur. I. 5. ¶ mand. 
Si is qui mandatum ſuſcepit, egreſſus fuerit man- 
datum, ipſi quidem mandati judicium non compe- 
tit: at ei qui mandaverit, adverſus eum competit. 


J. 4 l. cod. F. 8. inſt. cod. 


W 


If the Order, or Power given, marks 
preciſely what is to be 4 * who HO 
accepts and exccutes it ought to keep of the fun- 
cloſe to what is preſcribed in it. And 
if the Order, or Power, be indefinite, 
he may ſet ſuch bounds to it, or give it 
ſuch Extent, as may reaſonably be pre- 
ſumed to be agreeable to the 1 
of the perſon who gives it; whether it 
be with regard to the thing it ſelf that 


0 to be done, or the way of doing it e. 


© Diligenter fines mandati cuſtodiendi ſunt. J. 5. 
F. mand. Cùm mandati negotii contractum, cer- 
tam accepiſſe legem aſſeveres, eam integram 
ſecundùm bonam fidem, cu ſtodiri convenit. J. 12. 
C. end. Igitur commodiſſi a è illa forma in manda- 
tis e eſt, ut quoties certum mandatum 55 
: recedi 


— 
N 
> * 


FH 5 2 2 
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0 PRO I E Ss. Tit. 15, Sect. 7: - 233 
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recedi à forma non debeat : at quoties incertum vel F. 8. . eod. Ignorantis domini tonditio deterior 
plurium cauſarum, tunc licet aliis præſtationibus per procuratorem fieri non debet. l. 49. F. de pro- 
exoluta fit cauſa mandati, quam quz ipſo mandato cur. Diligenter fines mandati cuſtodiendi ſunt. D 
inerant, fi tamen hoc mandatori expedierit, man- I. 5, F. mand. v. l. 3. H. 2. ed. . 
dati erit actio, J. 46.  eod. See the fourth Artis Ly WEE IE 
cle of the ſecond Section of Covenants, VII. 


x. The Care Proxies; and other Factors, or Agents, 
za: Proxies arè obliged both in Honour and Duty 
and other to take care of the Affairs which they 
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If he who had power to buy at a cer- 1 If the 1 

tain Price, buys the Thing dearer, and Pra bays 1 

the perſon who had imployed him refu- a2 4 dear- 
ſes to ratify the Bargain; the Proxy, or“, Pe 


. . n he 
l i F e at libe . ew 
Ae „ have undertaken to look after, and to actor will b ty to confine him-,, ;,,,. 


| ſelf to the Recovery of the Price which dog 
. o . o o "ray 
manage them not only with Integrity, he was impowered to give: and in this 


Rage apr = 3 8 _ caſe the Ratification cannot be refuſed 
A hims, if there are no other circum- 
own Affairs, with impunity, yet they ſtances | | 
ought to have in the Concerns of others ; 
which they undertake to manage, more Quad fi pretium ſtatui, tüque pluris emiſti, 
Secu en than in their own: and quidam negaverunt te mandati habere actionem, 
they are accountable for the Damage etiam ſi paratus eſſes, id quod excedit remittere. 


5 ; : | h >” Namqueiniquum eſt, non eſſe mihi cum illo actio- 
which their N egligence may have oc- nem, fi nolit: illi vero, fi velit, mecum eſſe. Sed 


caſioned; bur not for Accidents d. Proculus recte eum uſque ad pretium ſtatutum, 


| a | acturum exiſtimat: quæ ſententia ſane benignior 
Contractus quidam dolum malum dumtaxat re- eſt, l. 3. G. Alt. & / 4. F mand. F. 8. inſt. eod. 


i 
cipiunt, quidam & dolum & culpamQdolum & j 1 
culpam mandatum. J. 23. F. de reg. jur. A procuratore VIII. | | 1 
dolum & omnem culpam, non etiam improviſum . | . : ; 
caſum præſtandum eſſe, juris authoritate manifeſte Pr OXICS, and other perſons Im loyed 8. Proxtes 
declaratur. J. 13. C. mand. l. 11. C. eod. l. 8. f. 10. in the Management and Adminiſtration an other 
La A rj, ak cri mand ju. Of any Buſineſs, ate bound to give an zun n 
5 87 7 i 
dicium, verùm 4 exiſtimationis periculum el. Account of their M anagement, and to vive an 
Nam ſuæ quidem quiſque rei moderator atque ar- make Reſtitution honeſtly of what they ACC... 
biter non omnia negotia, ſed pleraque ex proprio have received, ſuch as the Fruits, if 
animo facit: aliena vero negotia exacto officio ge- there were any, and other Profits, and 
runfue. Nec quicquam in corum adminiftratione eyery other thing that may have ac- 
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rg 2 Fecinarum culpa vacuum elt. bar. crued from the Affair whic they ma- 1 

eee 4 e naged: and they alſo recover their Ex- 7 

5. bund It cannot be imputed as à fault to a Penccs, ang e e * I! 
unc Proxy, or other Agent, if in thediſcuſ- BY®,2$9lry, or If any be due, as if it 1 
ſion of an Affair committed to him, b 2 n ee e 1 


ſuch as the tranſacting or proſecuting a 
Law- Suit, he does not ſearch into the 
niceſt Subtleties for the intereſt of the 
perſon who has imployed him. But it 


aid them. And in this ca they 
will not recover the Expences whic 


they are obliged to lay out of their own 
Salaries ®. 


ſufficeth if he gives a reaſonable Appli- *® Procurator in czteris quoque negotiis gere- — 
. cation, and his Conduct be ſuch as good dis, ita & in litibus ex bona fide, rationem reddere Il | 
| | Coat; debet. Itaque quod ex lite conſecutus fuerit, five Wi: 
b E . 1 1 
Senſe, and Honeſty may require e. principaliter ipſius rei nomine, five extrinſecus, ob , 
Nihil amplius quam bonam fidem præſtare eum cam rem debet mandati judicio reftituere. J. 46. 1 
oportet, qui procurat. J. 10. V. mand, De bona $: 4. F. de procur. Reputationes quoque hoc judi- 1 Ph 
fide enim agitur, cui non congruit de apicibus juris cium admittere, & ſicuti fructus cogitur reſtituere | 7 Y b 
diſputare. J. 29. f. 4. eod | is qui procurat, ita ſumptum quem in fructus per- 1 1 1 
JQ ·˙ ͤↄ cipiendos fecit, deducere eum oportet. Sed etſi ad Si 
- Fog 75 ee 2 lle 3 8 7 as ſuas dum excurrit in — ſumptus fe- ä T b | i 
the Title Mandati, becauſe the Surety is as it were 4 cit, puto hos quoque ſumptus reputare eum opor- N 
Proxy, as has been remarked in the Preamble to this tere, niſi fi ſalariarius fit, & hoc convenit, ut ſump- 4388 
Tile. See the ninth Article of the third Section of tus de ſuo faceret, bs . hoc bs de ſalario. | 1 
Sureties. I. 10. f. 9. ff. mand. l. 20. H. 1. C. eod. I 1 
3M 
6. Onemay Th W nr 1 
. | | | 1 
lan i e Proxy, or other Agent, may Altho' a Proxy, or Agent, may re- . Alu- 1 
dlm „better the condition of the perſon who ive a Salary; yet he who is imploy- cates and i 
the perſon Ti, loys him, but cannot make it worſe. ed as a Proctor, or Attorney at Law, in *” m_ 1 1 
Ls ; cannot ſti- | 1 
2 5 3 5 2 ma uy a Thing at a lower , Law-Suit, cannot ſtipulate a Share 1 1 
» a 5 1 
r b my IG WA * to of what ſhall be recovered of it; be- Share FI Wo 
nd is Bier Put he cannot buy it dearer . cauſe it is againſt Good Manners for 3 05 _ 1 
is feri a a | 1 1 e recovere 18:88 
worſe, * Cauſa mandantis fieri poſſit interdum melior, an ONE to intereſt himſelf by ſuch „ 1 
deterior vero nunquam. J. 3. ff. mand. d. l. f. 2. Motive in a Law- Suit, in which he is Suit, nor „ 
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Nights. II 
Sumptus quidem prorogare litiganti honeſtum 
„„ paci ci autem, ut non quantitas eo nomine ex- 
penſa cum uſuris licitis reſfituatur, ſed pars dim i- 
dia ejus quod ex ea lite datum exit, non licet. 4. 53. 
F. de pad. Si qui Advocatorum exiſtimationi tuz 
immenſa atque illicita compendia prætuliſſe, ſub 
nomine honorariorum, ex ipſis negotiis quæ tuenda 
ſuſceperint, emolumenta ſibi certæ partis cum gra- 
vi damno litigatoris, & depraxdatione poſcentes fue. 
rint inventi, placuit ut omnes qui in hujuſmodi 
ſxyitate permanſerint ab hac profeſſione penitus ar- 
ceantur. J. 5. C. de poſtul. Salarium Procuratori con- 
ſtitutum ſi extra ordinem peti cceperit, oonſideran- 
dum erit, laborem dominus remunerare voluerit, 
- afque ideo ſidem adhiberi placitis oporteat, an even- 
tum litium majoris pecuniæ præmio contra bonos 
mores procurator redemerit. J. 7. F mand. 
It is this Agreement, which is ſo odious, and ſo juſtly 


| condetnned, that it is commonly called pactum de quota 


litis, of which it is eaſy to pereeive the miquity, and bud 

| | ronſequences it may have in relation to the Publick, = 
Litem te redemiſſe contra benos mores preci- 
bus manifeſte profeſſus es, cùm procurationem = 
dem ſuſcipere, quod.efficium gratuitum eſſe debet, 
non fit res illicita; hujuſmodi autem officia non 
ſine reprehenſione ſuſcipiuntur. J. 15. C. de procur. 

Si contra licitum, litis incertum redemiſti, inter- 


dict conventionis tibi ſidem impleri, fruſtra petis. 


„hen. , ? s | 
See the Preamble: of the eighth Section of the 
Contract of Sale, 9 e e 


1 31 
- 


10. Te He who has a general Procuration for 


power of the Adminiſtration of all the Affairs and 


him who 


bas a gene. All the Concerns of another perſon, ma 


ral Procy- call in the Debts, refer a Matter in diſ- 


ration. 75 to the Oath of the Party, receive the 
Rents, and pay off what is D And 
in general ah P may do whatever is 
comprehended within the Letter of the 
Procuration, or Intention of the. per- 
ſons who have imployed them, and 
whatever naturally follows from the 
Power that is given them, or is neceſ- 
fary for executing it n. Thus, the Pow- 
er of receiving What is due, implies that 
of giving a Diſcharge: thus, the Pow- 
cr of demanding a Debt, implies that of 
diſtraining the Woods of the Debtor. 


n Procurator cui generaliter libera adminiſtratio 
rerum commiſſa eſt, poteſt exigere. J. 58. F. de 
Procurator quoque quod detulit (jusjuran- 
dum) ratum habendum eſt: ſcilicet ſi aut univer- 
forum bonorum adminiſtrationem ſuſtinet, aut fi 
id ipſum nominatim mandatum ſit. J. 17. FG. Alt. 
F de jurejur. Sed & id quoque ei mandari vide- 
tur, ut ſolvat creditoribus. J. 59. cod. 
Ad rem mobilem datus Procurator, ad exhi- 
bendum rectè aget. J. 56. F. de Procur. v. I. wr. 
g. ult. F. mand. f — 
| XI. 


31. 4 fe- A general Procuration is not ſuffici- 
cial Power ent to impower one to demand in ano- 

ther's name the Reſciſſion of a Contract, 
or Reſtitution of things to their former 


this, a # re, 


Which d. 
mg, or alie- 


nating, 


Owner of them who can diſpoſe of 
them in this manner. But a Proxy, or 
Agent, who has only a g Power, 
may ſell the Fruits, and other Fe | 
which may eaſily be ſpoiled, and whic 
a good Huſband ought not to keeps. . 
l talis interveniat juyenis cui præſtanda fit re- 
ſtitutio: ipſo poſtulante præſtari debet, aut procura - 
tori ejus, cui id ipſum nominatim mandatum ſit. 
Qui verò generale mandatum de univerſis negotiis 
erendis alleget, non debet audiri. J. 25. F. 1. F. 
de min. Mandato generali non contineri etiam 
tranſactionem. l. 66. F. de procur. Procurator to- 
torum bonorum cui res adminiſtrandæ mandatæ 
ſunt, res domini neque mobiles, vel immobiles, 
neque ſervos, {ine ſpeciali domini mandatu alienare 
poteſt, niſi fructus aut alias res quæ facile corrumpi 
poſſunt. J. 63. ed. | 8 
| ns 157 NEE 


If the Proxy, or other Agent hath 12. Nn 
failed to execute the Order which he age 
, aue of tht 

had received, the things being in ſuch Proc. 
-a condition that there ariſes no preju- zion, thing; 
dice from thence to the perſon who im- r : 
ployed him, the bare Non. performance fin, 
of the Order engages him to nothing P. ft. 
„ Mandati actio tune competit, cùm cœpit in- 
tereſſe ejus qui mandavit. Cæterùm fi nihil inte- 

reſt, ceſſat mandati actio, & eatenus competit, qua- 


-tenus intereft, I. 8. F. 6. F. mand. 

If two perſons have been made 13. Two . 
Proxies, or intruſted with the direction Proxies fe 
of the ſame Affair; and both the one %e.ſame 

and the other undertake it, they will be 
anſwerable each of them for the whole, 
unleſs the power that is given them regu- 
late it otherwiſe. For the Affair is in- 
truſted both to the one and the other: 
and each of them makes himſelf anſwer- 
able for it, when he accepts the Order a. 
1 Duobus quis mandavit negotiorum adminiftra- 
tionem. Quæſitum et, an unuſquiſque mandati 
judicio in ſolidum teneatur? Reſpendi, unum- 
122 pro folido conveniri debere; dummodò 
utroque non amplius debito exigatur. J. 60. 
. 2. f mand. e 4 
XIV. 


If two perſons being named Proxies for ,,, yi 
doing a thing which one of them might 20 Prove: 
do without the other, ſuch as receiving e um, 
yment- of a Debt, or proſecuting a _ 
 Law-Suit, one of them has done the un i 
| buſineſs by himſelf; he has conſummated bmi: 
the Power of both: and the ſecond has le, 
no more power in what is already 
done r. But if the two were named to 
N "fot 1 > treat 


as * * * n 
n * N 
o 8 W % 

8 N 


\ 
\ 


ohe without the other; nothing would tlie Order, or begun to execute it, be- 
oblige the perſon who imployed them, fore he knew any thing of the Revoca- 
except what has been tranſacted jointly tion, it would be without effect as to 
by them both together. For they could what had been already executed: and 
riot divide the Power which they had; he will- be indemnifi 
but in conjunction with one another. 

Thus, for — if two perſons had 
an indefinite Power to — 2 a Law- 
Suit of the perſons who employed them, 
and one tranſacts it without the other, 


ation into which the ſaid Order may 
ave engaged him. 


vel hæredi meo? Et ait Marcellus ceſſare mandati 


he 5 luntate. J. 12. $. 16. F. mand. F. 9. inſt. eod. Si 
l epa For he had not mandaſſem tibi ut fundum emeres, poſtea ſcrip- 


the power to tranſact the buſineſs all ſiſſem ne emeres: tu, antequam ſcias me vetuiſſe 
alone; and the preſence of the other emiſſes, mandati tibi obligatus ero ne damno affici- 


might have helped to better the condi- atur is, qui ſuſcipit mandatum. l. 15. eod. See 
tion of their Principal l. the firſt Article of the ſecond Section. 


II. a 
He who having appointed one to be 
his Proxy, or Agent, does afterwards 
name another for the ſame Buſineſs; re- 
vokes by that the Power which he had 


given to the firſtb. But if the firſt had 
already executed the Order, before he 


* Pluribus Procuratoribus in Glidum ſimul datis, 
occupantis metior conditio erit. Ut poſterior non 
fit in eo, quod prior petit Procurator; J. 3 2. ff. de 


procur. | Te 
_ * Diligenter fines mandati cuſtodiendi ſunt. J. 5. 


* 


ln what manner the Power of the 


Proxy, or other Agent, expires. 
The CONTENTS. 


appointed him, could not diſavow what 
he had done. . 


2 Julianus ait eum qui dedit diverſis temporibus 
Procuratores duos, poſteriorem dando, priorem pro- 
hibuiſſe videri. J. 3 1. F. wt. F. de procur. Mi 


„„ 20 or nt ben 
„ The naming of a ſecond Proxy revokes The Proxy, Or other Agent, may rid "Rac 
| 1 Diner an he i. | himſelf of his Engagement, after havin ny 
Thi 55 r * hos eff He, Accepted the Procuration, or Commiſſi R 
. The Proxy may di | : aft ; * mii n ſelf af- 
3 „ 6 on, whether it be that he has particular 2 ä 


having accepted the Procuration. 
He ought to acquaint his Principal 
with the change of his reſolution. 
F the Proxy is not able to acquaint . 
his Principal with the impediment 
that hinders him to execute his 
Order. | 
Procurations and other Orders, expire 
by the death, either of the Giver, 
oer Accepter. 1 7 
A Proxy who continues to aft, being 
ignorant of the death of the perſon 
who imployed him. 
If the Heir, or Executor, of the de- 


4. 


5. has fallen out that hinders him: or that 


he had no other reaſon for his Refuſal, 


is neceſſary, if he refuſes to execute the 
Order which he took in hand, that his 
Refuſal be without fraud, and that he 
leave all things entire, and in ſuch a 
condition as that the Maſter may be 
able to do the buſineſs himſelf, or by 
another. And if the Proxy, or other 
Agent, abandons and leaves the thing in 
ceaſed Proxy acts after his death. danger, he ſhall be bound to make good 

| n the Damage that enſues FINN e ac- 
I. cording to the Rules which follow. 


23 H E Power, and Charge ofa Proxy, Sicut autem liberum eſt mandatiim non ſuſci- 
Inizy ad or other Agent, expire by the pere, ita ſuſceptum conſummari oportet: niſi re- 
by Revoca. Change of the Will of the perſon who nuntiatum fit, Renuntiart autem ita poteſt: ut 
avim, made choice of him. For this choice integrum jus mandatori.reſervetur, vel per ſe, vel 
| 2, Pn alium eamdem rem commode explicandi. I. 22. 
is free, and he may revoke his Order 5. . F. mand. Hoe ampliüs tenebitur fi per frau- 
whenever he thinks fit, provided he - dem renuntiaverit. 4. H. in fine. Qui mandatum 
makes known his Revocation to the ſuſpepit, ſi poteſt id 
perſon whom he revokes; and that all officium non debet. 
thin * entire. But if the Proxy, 
Vo L. I. 


ioquin quanti mandatoris 


interſit, dathnabitur. J. 27. F. 2. cod, Si valetudi- 
pro- 


CHI 4 


ne, vel majore re ſua 8 J. 20. F. de 
H h 2 


treat jointly about an Affair, and not or other Agent, had already executed 


as to any Obli- 


8i mandavero exigendam pecuniam, deinde vo- 
luntatem mutavero, an ſit mandati actio, vel mihi, 


the Tranſaction may be diſavowed by actionem, quia extinctum eſt mandatum, finitd vo- 


knew of the Revocation, he who had 


reaſons ſo to do,; ſuch as being ſeized accepted 
with a Diſtemper, or that ſome buſineſs” 


bur his own Will and Pleaſure. But it 
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abe ſion which he had accepted, he cannot 


change of do it but by making it known to the 


lin refoluti- perſori who itmployed him. And if he 
on. 


fails to do that he ſhall be bound to 


make good all Damages and Loſſes. For 
having taken charge of his Affair, it 


would be a cheating of him, to aban- 
don it without acquainting him before- 
Si yerd intelligit explere { id officium non 
poſſe, id ipſum, cùm primùm poterit, debet man- 
datori nuntiare : ut is, ft velit, alterius opera uta- 
tur. 4. 27. 5 2, £6: mand, Quod ſi, cam poſſit 
nuntiare, ceffaverit, quanti mandatoris interſit, te- 
nebitur. 4.8. der the fllwiny Articles 


7. File If he who had accepted a Commiſ- 
N 24 fion, or other Order, is not able to exe - 

6 cute it becauſe of ſome Obſtacle that 
Princiqal has happened, and which he could not 
with the know, as if in a Journey which he had 


impediment gndertaken, he falls fick by the way, 


4m 10 exe. and can give no advice of it, or that 


der. late; the f ofles which may follow 
from the Non-perfarmance of the Or- 

der in ſuch caſes, will fall on the perſon 
Pho gave it. Becauſe they are unfore- 

ſeen Accidents, which regard the Maſ⸗- 

tet e. D INES S "= I "I FL GS 4 

MR IT ACLTT en 


81 aliqua ex cauſa non poterit nuntiare, ſecu- 
rus. crit. 4. 37. §. 2. in fn. f. mann 


. 991 : N 
8 F » # 7 1 > 
ba 8. h a 4 
. 
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6. Procura-. Procurations, and other Orders, ex- 
zions, and pire by the death of the perſon who 
other O gave the Order, or of him who accept 
by % dd it. But this is to be underſtood ac- 
death, ei- Cor ding to the Rules Which follow 8 | 
ther of the 


Giver, os * $i hue integro mandate mors dterius Inter- 


Accepter. veniat, id eſt, vel ejus qui mandaverit, vel illius qui 
mandatum ſuſoeperit, ſolvitur mandatum. 5. 10. 
inft. de mand. 1. 326. L 2. f. 3. 1.58. f. cod. l. mir. 

. de four. Mandatum re integra domini morte 
finitur, J. 15. C. mand. See the following Articles. 


Y V. 
VII. 
„ 


| 2 If che Proxy, or other Agent, being 


mes to as, ignorant of the death of the perſon who 
being igno- had. employed him, contimies to exe- 
rant of the cute the Order, what he has done ho- 
_ f neſtly and fairly under that Ignorance 
wh ply hall be ritifice, For his good Inten- 
ed him. tion gives to what he has tranſacted, 
the effect of the Power which the de- 
ceaſed had given hims 


E 


ceded »by 4 reciprocal Liberty which 
Z | 


damnum afferret. 


Buy if a Proxy, or other Agent, were char 


weed with 
am Affair which could not admit of My, ſuch as the 


care of gathering in Harveſt, ov any uber preſſing and 
important Affair, and that juſ as le is going to exe- 
cuts the Order, or after be has already begin it, be 
learns the death of the perſon from LEE received 
his Order, and that he could not give nofice of it to 
the Heirs, or Execntors, who happen ts be abſent; might 
not he, and even ought nov he ro execute the Order? 
6.6900 uv WINK? = 
If the Proxy, or other Agent, hap- g. I u 
pens to die before he began to execute Her, 
the Order, and his Heir, or Executor, el 
being 1gnorant that the power was 4 „ 
an end by the ſaid death, takes upon ,, aa; f. 
himſelf to execute the Order, whatever tr his 
he does will be of no prejudice to the cat. 
Maſter, and will be annulfed. For this 
Ignorance does not give this Heir, or 
xecutor, a Right which he had not, 
and which went no ' farther than the 
Perſon who was made choice of®. 


* (Cham non) oporteat, eum qui certi hominis 
fidem elegit, ob errorem aut imperitiam hæredum 
affici damno. J. 57. F mand. | 
But if the Heir, or Exetutor of u (org the 
Order that was given him, and ſeeing that the abſent 
Maſter could not look after his own Affair, and that 
there would be danger of ſome Lofs if he did nos take 
care of it ; would not he be obliged t do what were in 
2 2 as to continue to till the Lands, or to 
gather in whe Haren. c 
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eee 
Of Perſaus who drive any Pub- 
Wk TRADE, of ther 
 FACTORSaud AGENTS, 
and of BILES of E X- 
CHANGE. 


EHE Covenants of which we gy, aw 
have ſpoken hitherto, except ws a. 


chat of a Neceſſary Depoſitum tained. in 
are eratifatted by the mutual c t of be Ti 
the perſons who are willing to treat to- 
gether : and the Engagements which 


are formed by choſe Covenants, are pre- 


0 


the 


A 
7 a 


the Parties contracting have to treat 
With one another, and to make choice 
of one another; that is to ſay, if they 
do not like of one perſon, they may 
treat with another, or keep from treat- 
ing and engaging themſelves ar all. Bur 
there are other Covenants in which one 
has not the Choice of the Perſons with 
whom he is to treat, nor is he at liber- 


ty to abſtain from all manner of En- 
gagement: and where Neceſſity obliges 


im to haye to do with certain perſons 
who drive publick Trades, of which 
the Laws, for this reaſon, have ſettled 
the Conditions ; on purpoſe that theſe 
Perſons may not make. a bad uſe of the 
Neceflity which people are under to 
treat with them, and to truſt them. 


Thus, Travellers are obliged to truſt 


their Cloaths and Baggage in Inns ; 
which produces an Engagement be- 
tween them and the Inn-keepers. 
Thus they who having any Journey, 
or Voyage, to make to Places, to which 
may have the conveniency of go- 
ing in a Stage-Coach by Land, in a 
Ship by Sea, or in a Boat on a River, 
and haying no travelling Equipage of 
their own, are obliged to make uſe of 
thoſe publick Conveyances both for 
their Perſons, their Cloaths, and their 
Goods. And this forms a reciprocal En- 


ement between them and the Maf- 


= of thoſe publick Conveyances. And 
it is the ſame thing with reſpect to 
thoſe who, without travelling them- 
ſelves, have Cloaths, or Goods, to ſend 
from one place to another. 

Altho' it may ſeem as if the Engage- 
ments of Inn-keepers and Carriers were 
only the ſame with thoſe of Letting and 
Hiring, and of a Depoſitum, it being by a 
kind of Letting and Hiring that we treat 
with them, and that they become Depo- 
ſitaries of what is committed to their 
charge z and that therefore there ſeems 
to be nced of no other Rules for them 
than what we have in theſe two kinds of 
Contracts; yet the conſequence of the 
Fidelity that is required in theſe kinds 
of Profeſlions, ſubjects them to other 
Rules that are peculiar to them. And 
there is this beſides particular in theſe 
kinds of Commerces, that the F 
who drive them not being able of them- 
ſelves to manage their whole Buſineſs, 
becauſe of the multitude of perſons 
who have to deal with them, and that 
at all hours of the day, they are neceſſi · 
tated to imploy other perſons to look 
after their Cane and this obliges 
them to anſwer for the deed of thoſe 
Factors, or Agents, whom they imploy 


under them. And altho' this Engage- 
ment, with reſpect to theſe Factors, or 
Agents, have many Rules which are 
common to it, and to Procurations and 
Commiſſions, yet it has ſome that are 
peculiar to it Thus, all the Rules which 
relate particularly to Inn-keepers, Maſ- 
ters of Ships, Coach-men and Carriers, 
ought neceſſarily ro be diſtinguiſhed 
from the others, and they ſhall be cx- 
plained under this Title. 

There are likewiſe Commerces of Bant, Re- 
other kinds, which the Publick Advan- mitrarce of 
tage and Conveniency render neceſſary : * 
and which have this in common with 3 
thoſe of which we have been juſt now 
ſpeaking, that the perſons who drive 
theſe Commerces contract by themſelves, 
and by their Factors, or A ents, En- 

5 ements in the ſecurity of Which the 
ublick is concerned; ſuch as the 


Commerce of a Bank, Remittance of 


Money, and others which are drove by 
Bankers and other Traders. Which re- 
quires that we ſhould inſert in this 
Title ſome Rules which relate in gene- 
ral to all theſe kinds of Commerces, and 
the Engagements that are peculiar to 
them. And becauſe one of theſe Com- 
merces, which is that of Bills of Ex- 
change, is a kind of Covenant diſtinct 
from all the others; we ſhall explain 


the Nature of it, and the Principles 


that are eſſential to it, together with its 

Rules that are common to the Roman 

Law, and to our Practice, without en- 

a into the particular Regulations 

made in this matter by the Ordinances 

of the Kingdom. 

It is to be obſerved in relation to the Rm on 
Laws quoted in this Title, that the ſame Laws 
greateſt part of the Rules of the En- e Fog 
gagements of Inn-keepers, Carriers, — 
and others which we ſhall have occa- 

ſion to mention here, are ſcattered up 

and down in the ſeveral Titles of the Ro- 

man Law which treat of theſe Maters; 

ſo that ſome of them which relate, for 
Inſtance, to Inn-keepers, are applied only 

to Carriers, and others which are com- 

mon not only to Inn-keepers and Carri- 

ers, but alſo to all other ſorts of En- 
gagements which ſhall be treated of 
under this Title, are only applied to 

ſome of them in particular. So that we 

have been obliged to apply the Rules 

of one of theſe Matters to the others, 
whereyer they ſuit with them. 


XC 


SECT: 


— — 


S 


- 
3 [RS 4 — — ws — r W ** ww 
- ay EAT r * — 
SSS o 22 nn 
= > . ö 9 


— T . - 
. ES 
2 . — ED ES 


— _ rl — 


2 2 » 
- — —— ———ů — a wats A N 
— —＋ r — — — as LY = 
= 2 — > EE 1 — — TL, Fee Re oo oo — Torn - 
2 r ß c DET — has OI 
=> S340 are wo CL tw, eb: 2 - 2 *. © 75 nt” Gn nod _ — — * Da 
8 9 2 r — —— rr 
I bn ey ere 5 8 ne. Narr . p — — — 
EIT a FP * . „ — FF 
* * — RS * by 4 . * ** 4 n 


+4 or Aer > 
Ls 


r 


— 4 


22 85 
r 
My 8 


l . ee I. Mo * 
A r 


— 


—— — y 2 
2 — 


28 


2 1 . en = — _— 
Cn ren Ce Ht nr ron N — -< p 
2 ET c 7 7 PER. ec 
: P 5 ; It Sade 2 ed TS ne I 
4.4 I - WL la 55 - 7 3 £ * { - 2 = IL * 


+ 
= 1 — - = — K N — 
) Ron bl on D — 


3 = 5 = = 
L PE = CR TWINE PW SR 2 2 = — 

rere » 2 2 2 P = IS * 1 = « 
— —— — F 8 Es : 8 — 
V8. ws ae ©. ” - q EE EIN * ee. 7 en 5 8 — 
— adi 0 2 5 * N — N. 8 * 8 A OO I 

2 4 . If — - — 8 > - . . Ho 
= MN . . a 


_ 
— — — 
4. 1 ay 
1 EVE) 
2 — — 
* nh. 


r . : 2 ay Dy F — 4 5 CSF 
i 7 AA wg Ez 2 — ES þ SY Sort, I on Le, © 4 . 12 . 
Kr 1 PIES — ad ae in — — — Re —— x ns 1 
— — — 2 2 ho bow ny 22 b 8 N I re > 5.4 Fo _ wh 5 =_ i r 
4s n — — — — — n — The < 8 — 8 > 2 2 — TY — D B args = Saba I 3 9 — 
r Te pg tori ee IG: — n =" 5 8 SAT 44 SN. DT =, —— vals 1 e a = wy a — r = 
dap tarts © — 7 . ͤ K en EIN ARE — f = es F EET CORPSE Sat nt IF Te n= Hed ew b CC © boy Ls n 
- ons I DOT ... he TE eee en eg A UTR RTE: ISA EEE a oe rye Et —— — — FF pre Ban ps ornens, IH Sp —_ 
— SS OE I PSS — — Fa — n — 2 Sr 3 F * vs —_ 8 — Hom i ogy _ © 2 
— — w.. ᷣ ͤ ris 2 d = = cc EIS Ee en en > : L 6 
- — * CET IIS 0 4 — 9 * - T ©. DS Tt » - 
n _ rn ” * „* n — k 5 * 7 — * k 28 = - 2 £8 * 5 E . > 6) - 5 
— . — - ö 1 25k _—= * * i g 2 — * > EP» fs TO EN DA hs: IR 


II fo 22 = 
CLIT 22 2 e 
— ws — . err oO RESED Yet, pete 
F r rg” ie ads 
8 — —— — es DT AER 
* * — we bd 1 — — + 


; ; , 7 
\ 2 q 
i 5 A 17 a 2 * « i . 
4 — * « * N 1 
4 L 4 * I 3 F 4 py 2. Tu,” 
3 R 5 8 2 $ | : * , 7 ö 8 
* . 1 E 8 „ 4 — - > 3 
N 2 l n 7 N a 
* , ” f & * , 

, 4 p 6 ; . - 4 ; g 1 
5 3 : * FN . # 9 4 X : W . 


n 
Of t he E ngagements of Inn keepers. 


The CONTENTS. 
1. Engagements of Iun-keepers. : 
2. 4A Covenant. either expreſs or tacit 
with the [un-keeper. 7884 
3. In what manner the Inn-keeper is 
+ +," made accountable for the Things by 


8 


b be deed of bis Domeſticks. 
4. Care of the Inn-keeper. ; 
5. Iun-keepers anſwerable for Thefts. 
6. They are accountable for the deed of 
An of their Family or Domeſticks. 
7. They anſwer for their Servants, only 
Por what they do in the Inn. 


"% : 8 2 
a bY, ; 4 J. 
. 


t. Engage-FF Here is formed between the Inn- 

ments of F keeper and Traveller an Agree- 

aun lachen. cient by which the n obliges 

himſelf to the Traveller to lodge him, 

and to take care of his Baggage, Horſes, 

and other Equipage*; and the Travel- 

ler on his part binds himſelf to pay his 
„„ i... | | 


Ait prætor, nautæ caupones, ſtabularii, quod 
cujuſque ſalyum fore receperint, niſi reſtituant, in 
eos judicium dabo. J. 1. F. naut. caup. fiab.  _ 


f „ 


2. A Core- This Engagement is formed uſually 
nant either without any expreſs Covenant, by the 
expreſs e, Traveller's "os entring into the Inn, 
zacit with td bi dave; 1 | 
1% Ho: is depoſiting his Baggage, and 
keeper, other Things, into the hands of the 
M-,ſter of the Inn, or of thoſe whom 
he appoints to take care of it b. 
©» Sunt quidam qui cuſtodiæ pratia navib - 
ponuntur, Tt e id ft navium cuſtbdes 
& diætarii. Si quis igitur ex his receperit, puto 
in exercitorem dandam actionem, quia is qui eos 
hujuſmodi officio præponit, committi eis permit - 
tit. J. 1. H. 3. F. naut. caup. 
e III. 
z. u what The Inn-keeper is accountable for the 
manner the fact of thoſe of his Family, and of his 
Im-keeper Tomeſticks, according to the Functions 
is made ac- . 4. 
countable in which they are employed. Thus 
for th When a Traveller gives to the Servants 
Things, by who have the Keys of the Chambers, 
- ood a Cloke-Bag, or other Things, or when 
flick, he puts his Horſe into the Stable, under 
the Care of the Hoſtler, the Maſter of 
the Inn is anſwerable for them. But if 
the Traveller, upon his arrival, delivers 
a Bag of Money to a Child, a Scullion, 
2 


| ſtab, Caupones autem, & ſtabularios,  xque eos 


with all poſſible care, all the Things 


ln locato conducto culpa, in depoſito dolus 
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out of the Maſter's and Miſtreſß's fight, 
the Inn-keeper will not be anſwerable 
for a Bag of this conſequence, depoſit- 
ed in ſuch a manner e. . ar pig 
© Caupo præſtat factum eorum qui in ea * 
a —4 cauponæ exercendæ cauſa bi ſunt. J. 1. 
§. alt. f. furt. adv. naut. cap. 
Quia is, qui eos hujuſmodi officio præponit, 
committi eis permittit. J. 1. f. 3. F. nant caup. 


accipiemus, qui cauponam vel ſtabulum exercent: 

inſtitorẽſye eorum. Cæterum, fi quis opera medi- 

aſtini fungitur, non continetur: ut puta atriarii, 

& focarii, & his ſimiles. 4. I. I. f. . 
| T3 I: -: 

The Maſter of the Inn is obliged to 4. Care 
watch, or cauſe to be watched by others, - 5g 
that the Traveller brings and depoſites 
in the Inns, whether it be in the pre- 
ſence, or abſence of the Maſter. Thus, 
he is anſwerable, not only for his own 
Faults, but even for the leaſt Neglect, 
either in himſelf, or Servants; and he 
is only diſcharged from what may hap- 
pen by ſuch Accidents as the greateſt 
care could not have prevented d. 


dumtaxat præſtatur. At hoc edicto omnimodo 
qui recepit tenetur, etiamſi ſine culpa ejus res pe- 
rierit vel damnum datum eſt. Niſi, ſi quid dam- 
no fatali contingit. J. 3. F. 1. . naut. caup. See 
the following Article. | 0 

He ought to take more care than one who is a bare 


Depoſitary. See the third Section of a Depoſitum 


V. 

Altho' Inn-kcepers are not paid in , u. 
particular for watching or keeping keepers a 
what is depoſited in the Inn, but only ſ»eradlefr 

for the Lodging, and for other things Tete 
which they furniſh to Travellers; yet 
they are nevertheleſs bound to take the 
ſame care as if they were expreſly paid 
for watching the Goods. For this 1s 
an Acceſſory to the Commerce which 
they drive: and it is for the Intereſt of 
the Publick, conſidering the neceſſity 
under which Travellers are to truſt Inn- 
keepers, that they be bound to an exact 
and faithful Care of the Things com- 
mitted to their Cuſtody; and that they 
be made anſwerable even for Thefts. 
For otherwiſe they might with impu- 
nity commit the Thefts themſelves e. 
© Maxima utilitas eſt hujus edicti: qu ia neveſſe 
eſt plerumque eorum fidem ſequi, & res cuſtodiæ 
eorum committere. Neque quiſquam putet graviter 
hoc adversus eos conſtitutum: nam eſt in ipſoruni 
arbitrio, ne quem recipiant, & niſi hoc eſſet ſtatu- 
tum, materia daretur cum furibus, adversùs eos 
N cot undi: cum ne nunc quidem ab- 
ineant hujuſmodi fraudibus. 7. 1. F. 1. F. mt. 
caup. fiabul. Nauta, & caupo, & ftabulirius mer- 
cedem accipiunt, non pro cuſtodia, ſed nauta ut 
trajiciat vectores: caupo, ut viatores manere in 
eaupona 


Of Pogtick Taaprrs, &c. Tit. 16. Sect. 2. 239 1 
upon patiatur: Srabularius, ut permittat jument a: gh = Wl 
apud eum ſtabulari. Et tamen cuſtodiæ nomine 3 Ks 1 
tenentur. Nam & fullo, & ſarcinator non pro pay 3 Wh. | 
. cuſtodia, ſed pro arte mercedem accipiurit : & ta- . 4 1 
men cuſtodiæ nomine ex locato tenentur. I. 7. C | „ 
F naut. caup. Cum in caupona vel navi res perit. ; | „ Wh: 
Ex edicto prætoris obligatur exercitor navis, vel cau- £1 1 | x 8 
po: ita ut in poteſtate fit ejus cui res ſubrepta fit, Of the Engagements of Maſte & of 1 

utrum mallet cum exercitore, honorario jure, an Ships, Coachmen, and Carriers. #8 

cum fure, jure civili experiri. I. un. f. 3. . furt. | Il 
" eighth Section of Letting and Hiringg. [IN this Section we ſhall treat only of 1 
r thoſe Engagements which relate to Wi 
VII. ; the Care that Maſters of Ships, Coach- 1 
6. Ley are If any one of the Domeſticks, or of men, and Carriers are bound to take of 1 
accountable the Family of the Inn-keeper, cauſes the Baggage and Goods which they take 9 
for the deed ny Loſs to a Traveller; as if he ſteals the charge of. As for their other En- 0 
Camus from him even that which was not ſpe- gagements, the Reader may have re- 908 
h, or De- cially intruſted with any of the our _ courſe to the eighth Section of Letting 1708 
meſlicks. of the Inn, or if he damages his Goods, and Hiring, and to. the tenth and ele- [48 
the Maſter of the Inn ſhall be account- venth Articles of the ſecond Section of Ui 

- able for the Value of the Thing loſt, or Engagements that are formed by Acci- "i 
of the Damage done f. dents. | 1 
In eos qui nayes, cauponas, ſtabula exercent, fi 3 95 1 5 1 

quid 2 quoquo eorum, quoſye ibi habebunt, furtum The CONTENTS. 1 
factum eſſe dicetur, judicium datur, ſive furtum ope | 1 1 

- confilio exercitoris factum fir, five corum cujus 1. Engagements of Maſters of Ships, 1 

qui in ea navi navigandi cauſa eſſet: navigandi au- and their Care. | Wl 

tem cauſa accipere debemus eos * adhibentur ut 2. They are accountable for the leed of Wo 

© navis naviget, hoc eſt nautas. J. 1. F. furti adv, -: {bevy Servants: | 1 

v0 Caupo præſtat factum eorum, qui in ea caupona, 3. : Perſons that deal in Land and Water. 8 ' 

ejus cauponæ exercendæ cauſa, ibi ſunt : item eo- Carriage. ; 1 
rum qui habitandi cauſa ibi ſunt: viatorum autem 4. The Faults of Maſters of Ships, and : nl 

factum non præſtat. Namque viatorem ſibi eligere Tiand auen. N 

caupo, vel ſtabularius non videtur: nec repellere | 81 

poteſt iter agentes. Inhabitatores verò perpetuos, | = 

ipſe quodammodo elegit, qui non * N 8 R I. | | bs! 

e. d. 1. - „ AER | . 4 Wis 
fn py gt TC 5. 3. F. naut. 5 * FPHE Maſter of a Ship, or other 1. zngage- 1 
Quxcumque de Aue diximus, eadem & de dam- Veſſel, who undertakes to carry ment: of nl 
no debent intelligi. Non enim dubitari oportet, by Sea, Perſons, Baggage, or Merchan- oe ig of "8 
3 2 fore po, wh ſy 3 + dize, is anſwerable for what is received : WS 1 

$ ee ET © 1 „ % on board his Veſſel, either by himſelf, 1 

. I, F naut. caup. v. I. 1. F. 2. F. de exercit. ad. f Bs. nf 0 
Item exercitor navis, aut cauponz aut ſtabuli, Or by his Agents. Which is not to be 1 

de dolo aut furto quod A, navi, ki caupona aut underſtood of the Rowers, for inſtance, 1 
ſtabulo factum erit. quaſi ex maleficlo, tencti vi- in a Galley; for it is none of their bu- FA 
ren fl to look after the Lading. And he FA 
alicujus eorum, quorum opera navem, aut caupo- ; ©: 1 
nam, aut ſtabulum exercet. F. wt. inſt. de obl. que 18 accountable for all the Loſs, or Da- 1 

quaf. ex uol. naſe. mage, that ſhall happen, either on board 11 
eee his Ship, or on the Key, if the Bag- Y 
| VIE | gage and Goods are received there. In = 
7. They an- The Engagement of the Inn-keeper, the ſame manner that Inn-keepers are re- Y 
ler for for the fact of his Domeſticks, is limit. ſponſible, as has been ſaid in the forego- +8 
_ "_— to What is done in the Inn; and if ing Section. Fl 
2 ſteals any thing, oer | - >a 1 
for what 405 a 8 e RL the . Qui ſunt igitur qui teneantur, videndum eſt. 1 
hey ds td GOES BUY | N A g Ait prator nautæ, nautam accipere debemus eum F of 
the Im, Maſter 1s not accountable for its. qui navem exercet: quamvis nautæ appellantur om- 34 
| | oo | | ſu nes qui navis navigandæ cauſa in nave ſint. Sed 9 

Nen alias Praſtat factum nautarum fuorum, de exercitore ſolummodo prætor ſentit; nec enim 1 

quam ſi in ipſa nave damnum datum fit. Cæterum ꝗcbet, inquit Pomponius, per remigem, aut meſo- wi 

extra navem, licet à nautis, NOW Præſtabit. J. * nautam obligari : ſed per ſe, vel per navis magi- 


. nant. caup. ſtab. 


ſtrum. Quamquam, 11 ipſe alicui è nautis com- 

mitti juſſit, ſine dubio debeat obligari. Et ſunt 

| : quidam in navibus, qui cuſtodiz gratia navibus 
4 | æponuntur, ut 1a:@vAxxec, id eſt, navium cuſto- 
3 des, & dietarii. Si quis igitur ex his receperit, 
e puto in exercitorem dandam actionem. Quia is, 
qui eos hujuſmodi officio præponit, committi eis 

FAMA | permittit. J. 1. f. 2. & 3. ff. naut. caup. Idem 
ait, etiamſt nondum ſint res in navim receptæ, ſed 
in 
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in littore perierint, quas ſemel recepit, periculum 
ad eum pertinere. J. 3. F naut. caup. 
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See the fifth Article of the ei 
ting and Hiring; and the fourth Article of the 
fourth Section of Damages, occaſioned by Faults. 
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tum miſit, ſi ea naufragia pere eſt. 4. G. in f. 
h Section of Let- 


2. They are * The Maſter of the Veſſel 18 anſwer- 4 CI 701 2 ef E i 1 of . ty Ro OL FX 


accontwle able for the deed of his Mates, and o- 
u e ther Agents, and of the perſons imployed 
uns. in the ſervice of the Ship, and for navi- 
gating her. And if any one of them cauſes 

any Loſs or Damage on board the Veſ- 


ſel, the Maſter mult anſwer for itv. 


e cum quolibet nadtarum fit contractum, yon 
datur actio in exercitorem: quamquam ex deli 
cujuſvis eorum qui navis navigandæ cauſa in nave 
ſint, detur actio in exercitorem. Alia enim eſt. 
contrahendi cauſa, alia delinquendi. Si quidem, 
qui magiſtrum præponit, contrahi cum eo permit- 
tit qui nautas adhibet, non contrahi cum eis per- 
mittit. Sed culpa, & dolo carere eos curare debet. 
J. 1. C. 2. F. de exercit. act. Debet exercitor omni- 
um nautarum ſuorum, ſive liberi, ſive ſervi factum 
præſtare. Nec immeritò factum eorum præſtat 
cùm ipſe eos ſuo periculo adhibuerint: ſed non alias 
præſtat, quàm ſi in ipſa nave damnum datum ſit. 
Cxterum fi extra nayem, licet à nautis, non oo 
ſtabit, J. ult. F. naut. caup. See the ſixth and ſe- 
venth Articles of the preceding Section. | 
TT, S 1% 8 
3. Peſos "Thoſe who undertake the Carriage of 
that deal. Goods, by Land or Water, are anſwer- 
inLand and Tt 
Water Car. able for the Baggage and Goods whic 
rige. they take charge of; according to the 
Rules explained in this and the forego- 
ing Section ©. 
© Quia neeeſſe eſt plerumque eorum fidem ſequi, - 
& res cuſtodiæ eorum committere. J. 1, F. naut. 


caup. | 
IV. | 
4. Th All Carriers by Sea, Land, or freſh 
Faults of Water, are bound to that Care, In- 


11 
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' Of the Engagements of thoſe. who 


carry on any other Publick Trade, 
by Land, or by Sea. 
The CONTENTS. 
t. Enga ement of Maſters, by the deed 
T their Factors, or Agents. 


2. The bounds, of the Power of Fattors, 
and other Overſeers. 


3. Of him who is ſubſtituted by the per- 


ſon chiefly intruſted with the Ship, 
©" "ETC. © 5 
4. When a Minor, or Woman, is im- 
VVV 
7. Of Women and Minors that drive 
| thoſe Traden. 
6. The ſeveral Partners in a Commerce, 
are all of them anſwerable in the 
_ whole for what their Factor does. 
7. When ſeveral Partners drive any of 
theſe Publick Trades, the deed of 
one Partner binds all-the others for 
the whole. | 


8. The Faftor is not obliged in bis own 


Mane. EE 


9. In what manner the Power of a Fac- 


tor or Agent expires. 


9 


Hoſe who keep Merchant-Ships, 1. zgag:- 
for ſome Trade; thoſe likewiſe mer f 
who for ſome Commerce have Ware- _— 
houſes, Shops, or Publick Offices ; as «5 = 
alſo Bankers, and in general, all thoſe , 4: 


who in their Buſineſs, by Land or Sea, ger. 


Maſters f duſtry, and Experience, which their 
_ 2 Profeſſion requires. Thus, the Maſter 
rier, Of a Ship who ſhould fail up a River 
without a Pilot, and a Land Carrier 

; who ſhould be robbed travelling in the 


" night-time, or out of the common 
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Road in a dangerous place, would be 


pen, if ſuch Faults had given occaſion 
to them ©. 8 5 5 


Anuil. I. 8. F. 1. F. eo. 


cato actionem. J. 13. F. 2. 


liable for the Accidents that ſhould hap- 


Imperitia culpæ adnumeratur. f. 7. If. de lege 


nia facta ſunt, on diligentiſſimus quiſque obſer- 
vaturus fuiſſet. J. 25. F. 7. F. locat. Si magiſter 
navis ſine gubernatore in flumen navem immiſerit, 
& tempeſtate orta temperare non potuit, & navem 
perdiderit, vectores habebunt adverſus eum ex lo- 


debuit tempore, aut ſi minus idoneæ navi impoſuit, 


tunc ex locato agendum. d. I. F. 1. Culpa non 


intelligitur, ſi navem petitam, tempore navigationis 


trans mare miſit, licet ea perierit: niſi 


minus 


idoneis hominibus eam commiſit. J. 16. F. 1. F. de 
rei uind. Culpæ reus eſt poſſeſſor qui per inſidioſa 
loca ſervum miſit, fi iis periit. J. 36. f. 1. eod. Et 


qui navem a ſe petitam adverſo tempore naviga- 


Culpa autem abeſt, ſi om- 


F. le. (Si) quo non | 


make uſe of Factors, Agents, and other 


Overſeers, are repreſented in what re- 


lates to that Buſineſs, by the perſons 
whom they ſer over it, in ſuch a man- 


ner that the deed of their Factors, or 


Agents, is their own proper deed. 
Thus, they are obliged to ratify what 
has been concluded with their Factors, 


or Agents. Thus, they muſt anſwer 


for the fact, fraud, or deceit of the 
perſons whom they have ſet over their 
Buſineſs *. I 


2 Inſtitor appellatus eſt, ex eo quod negotio ge- 
rendo inſtet. Nec multùm facit, tabernæ fit præ- 
poſitus, an cuilibet alii negotiationi. I. 3. F. de inſt. 
act. Inſtitor eſt qui tabernæ locove ad emendum, 
vendendumve præponitur. Quique fine loco ad 
cundem actum proponitur. J. 18. F. cod. 

4 x Cuicumque 


$8; 
„ 


Cuicumque igitur negotio præpoſitus ſit inſtitor, 


| præpo uit vel frumento coEmendo, pecuniis fœne- 
randis, agris colendis, mercaturis, redempturiſque 
faciendis. J. 5.4. 1. & 2. cad. Magiſtrum navis 
accipere debemus, cui totius navis cura mandata eſt. 
„ %%% bf 
Aquum. prætori viſum eſt, ſicut commoda ſen- 
timus, ex actu inſtitorum, ita etiam obligari nos 
ex contractibus ipſorum, & conveniri. I. 1. F. de 
inſt. act. Ne 4 12 5 | 
Vtilitatem hujus edicti patere, nemo eſt qui ig- 
noret. Nam cum interdum ignari cujus ſint con- 
ditionis, vel quales, cum magiſtris, propter navi- 
gandi neceſſitatem contrahamus, æquum fuit, eum 
ui magiſtrum navi impoſuit, teneri ut tenetur qui 
inſtitorem tabernæ, vel negotio præpoſuit. J. 1. F. 
de exercit. act. Sed, etſi in prætiis rerum empta- 
rum fefellit magiſter, exercitoris erit damnum, non 
creditoris. J. 1. f. 10. F. de exercit. act. Sed, etſi 
in menſa habuit quis ſervum præpoſitum, nomine 
ejus tenebitur. J. 5. F. 3. F. de inſt. act. See the 
fifth Article of the ſecond Section of Covenants. 


3 II. EE 
2. Te Factors and Overleers oblige by their 
toads of - deed thoſe who have imployed them, 
16-Pwer only in what relates to the G 
ET or Buſineſs over which they are placed. 
ers, Thus he who is appointed Super- cargo 
of a Ship, in order to traffick, to buy, 
ſell, or barter, engages his Maſter, or 
Principal, in every thing relating to 
thoſe Affairs. Thus he who is put in 
Maſter of a Ship, in order to tranſport 
Perſons and Goods, engages the Owner, 
as to what concerns the ſaid Tranſporta- 


bind likewiſe their Maſter, or Conſti- 
tuent, for all the conſequences of the 
ſaid Commerce, and Tranſportations; 
ſuch as the neceſſary Expences for equip- 
ping, and refitting the Ship. Thus, all 


Commiſſion b. 


> Non tamen omne, quod cum inſtitore ger itur, 
obligat eum qui præpoſuit: ſed ita, fi ejus rei gra- 
tia cui præpoſitus fuerit, contractum eſt, Id eſt, 
dumtaxat ad id, quod eum præpoſuit. Proinde ſi 
præpoſui ad mercium diſtractionem, tenebor no- 
mine ejus, ex empto actione. Item, ſi fortè ad e- 
mendum eum præpoſuero, tenebor dumtaxat ex 
vendito, ſed neque ſi ad emendum & illi vindide- 
rit, neque ſi ad vendendum, & ille emerit, debebit 
teneri. Idque Caſſius probat. J. 5. F. 11. & 12. 
F. de inſt. act. Non autem ex, omni cauſa prætor 
dat in exercitorem actionem, ſed ejus rei nomine 
cujus ibi præpoſitus fuerit. Id eſt, ſi in eam rem 
præpoſitus ſit: ut puta, fi ad onus vehendum loca- 
tus ſit, aut aliquas res emerit utiles naviganti: vel 
ſi quid, reficiendæ navis cauſa, contractum vel im- 
penſum eſt. Vel ſi quid nautæ, operarum nomine 
petent. J. 1. f. 7. F. de exercitoria actione. Sed eti- 
am ſi mercibus emendis, vel vendendis fuerit præ- 
poſitus, etiam hoc nomine obligat exercitorem. J. 1. 
§. 3. F. de exercit. act. Igitur præpoſitio certam 
legem dat contrahentibus. Quare ſi eum præpo- 
ſuit navi ad hoc ſolùm, ut vecturas exigat, non ut 
locet, quod forte ipſe locaverat, non tenebitur ex- 
ercitor, ſi magiſter locaverit: vel fi ad locandum 
tantum, non ad exigendum idem erit dicendum: 


— 


recte appellabitur. J. 5. cod. Quem quis ædificio 


ommerce, 


tion. And both the one and the other 


other Factors and Overſeers have their 
Power regulated by the quality of their 


Pa 


Of: Pontack Trapens,/Sc. Tit. 16. Sect. 3. 241 


aut ſi ad hoc ut vectoribus locet, non ut mercibus 
navem præſtet, vel contra, Modum egreſſus, non 
obligabit exercitorem. d. I. f. 12 


i 
If he who is ſet over a Ship, whe- 3. Of him 
ther it be as Maſter of her, for Tranſ- w/o is ſub- 
porting Goods and Paſſengers, or as ey 
1 J J 6 for Trading, ſubſtitutes an- 640% . 
other in his place, to do his Office; uſed with 
the deed of this Subſtitute, imployed Sp, or 
by the perſon who was firſt intruſted e. 
with the Ship, or Cargo, will oblige 
the Owner of the Ship, or the Mer- 
chant, in the ſame manner as the dced 
of the perſon whom he firſt intruſted; 
altho' the ſaid perſon had no power to 
ſubſtitute another in his place. For the 
neceſſity of treating with him who 
ſeems to have the Charge of the Ship, 
or Cargo, together with the power 
which he has received from the perſon 
that was firſt intruſted, and the reaſon- 
able Preſumption, that it is by order of 
the Owner of the Ship, or Lading, 
that he exerciſcs the ſaid Office, give 
to what he does the fame force, as if 
the thing were done by the Owner of 
the Ship, or Cargo, himſelf. Other- 
wile particular perſons would be liable 
to be cheated upon the Publick Faith. 
But this Rule is not to be extended in- 
differently to Factors, and others ſet 
over any Commerce, or Buſineſs at 
Land, where the neceſſity of treating 
with them is not the ſame, and where 
it is eaſier to learn who is the perſon 
imployed as Factor, and how far his 
Poe tent e es 


© Magiſtrum autem accipimus non ſolum quem 
exercitor præpoſuit, ſed & eum quem magiſter. 
Et hoc conſultus Julianus in ignorante exercitore 
reſpondit: cæterùm ſi ſcit, & paſſus eſt eum in 
naye magiſterio fungi, ipſe eum impoſuiſſe videtur, 
uz ſententia mihi videtur probabilis. Omnia 
enim facta magiſtri debet præſtare, qui eum præ- 
poſuit. Alioquin contrahentes decipientur. Et fa- 
cilius hoc in magiſtro, quàm inſtitore admittendum, 
propter utilitatem. Quid tamen, ſi fic magiſtrum 
ræpoſuit, ne alium ei liceret præponere? An ad- 
Bea ſententiam admittimus, videndum eſt. 
Finge enim, & nominatim eum prohibuiſſe, ne 
Titio Magiſtro utaris? Dicendum tamen erit, couſ- 
que producendam utilitatem navigantium. J. 1. §. 1. 
F. de exercit. ad. Cum fit major neceſſitas contra- 
hendi cum magiſtro, quam inſtitore. Quippe res 
patitur ut de conditione quis inſtitoris diſpiciat, & 
ſic contrahat; in navis magiſtro non ita. Nam in- 
terdum locus, tempus non patitur plenius delibe- 
randi conſilium. d. l. 1. | 


IV. 

If the Factor, or Overſeer, be a Mi- 4. Nen 4 
nor, his Engagements will oblige the Minor, or 
Maſter, as much as if he were of Age. men, fs 

For he who has made choice of him, „ , 
ought to blame himſelf for the conſe. 
. | QUENCES 
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quences of the Choice which he has 
made. And it would be the ſame thing, 
if a Woman were appointed Factor, or 
ſet over any Commerce which ſhe is ca- 


pable of managing 4. 
i 4 Pupillus inſtitor obligat eum qui eum præpo- 
ſuit infliroria dee am bs impate de- 
bet qui eum præpoſuit. Nam que pueros, 
ellaſave ve præponunt. J. 7. G. wr. I. 8. 17 
de inſt, af, Nec cujus ætatis fit, intererit, ſib 
imputaturo qui præpoſuit. J. 1. f. 4. F. de exercit. 


ac. Parvi autem refert quis fit inſtitor, maſculus, 


an feemina nam & ſi mulier præpoſuit com- 
petet inſtitoria, exemplo exercitoriæ actionis. Et 
fi mulier fit præpoſita tenebitur etiam ipſa. J. 7. 
$. 1. F. de int. act. I. 1. $.16, F. de exere. act. 
4. G. de exerc. ( inſt. act. 77 
5. Of b. Women and Minors 2 enter into 
men and all the Engagements that have been 
ow? ſv ſpoken of in this Title. And if they 
Trades, Keep à Bank, or drive any other Trade, 
their Engagements in any thing relatin 


to the ſaid Trade will be as valid as if. 


they were of Age e. 

Si mulier præpoſuit, competet inſtitoria, ex- 
emplo exercitoriæ actionis. Et ſi mulier ſit præ- 
po ta, tenebitur etiam ipſa. J. 7. H. 1. F. de inſt. act. 
1. F. 16. F d exercit. aff. Et ſi a muliere ma- 
giſter navi præpoſitus fuerit, ex contractibus ejus 
ea exercitoria actione, ad ſimilitudinem inſtitoriæ, 
tenetur. J. 4. C. de exerc. & infl. uct. Sed & ſi mi- 
nor viginti quinque annis erit qui præpoſuit, au- 
xilio ætatis utetur? non ſine cauſe cognitione. J. 11. 
$. 1. F. de inſt. act. By the Ordinance of the year 
1673, in the Title of Apprentices, Traders, &c. Art.6. 
all Traders and Merchants, 4 8 or Retail, as 

0 Banfers, are reputed to Age, as to 
thing done. by them in the way n ae 
Bank; and they cannot be reſtored againſt any Damage 

they may have ſuffered under pretext of Mmority. 


VI. 


6. The f. If ſeveral Partners concerned in the 


veral Fart- ſame Commerce, or other Affair that is 

ners in a 1 

ve in common among them, imploy one 
and the ſame Factor, his deed wil ob- 


3 lige every one of the Partners for the 
ſwerable in Whole of what he docs or contracts. 
che whole For every one of them has ſet him over 
for »# the Buſineſs: and the perſon who has 


their Fac- . 
bor does, Contratted with the Factor, has perhaps 


had in his view only one of the Part- 
ners, and has tranſacted with the Factor 
purely in conſideration of the Security 
which he propoſed to himſelf by hav- 
ing that Partner bound for what the 
Factor promifed*, ger 


Paulus reſpondit, unum ex mandatoribus in ſo- 
lidum eligi poſſe, etiamſi non ſit conceſſum in man- 
dato. J. 59. F. 3. F. mand. v. l. 2. F. de duobus reis 
conſt. Si duo plureſve tabernam exerceant : & ſer- 
vum quem ex diſparibus partibus habebant, inſti- 
torem præpoſuerint, utrum pro dominicis partibus 
teneantur, an pro æqualibus, an pro portione mer - 
cis, an verò in ſolidum? Julianus quærit, & veri- 
us eſſe ait, exemplo exercitorum, & de peculio 


1 . \ 
| We | 
5 * „ G " <p; «lh „ * 
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by ry ' 1 5 12 * 4 ; if . 1 3 
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actionis in ſolidum unumquemque conveniri poſſe. 


C. Book I. | 


J. 13. f. 2. F de iner. act. I. 6. F. 1. ed. Si plu- 
res exerceant, unum autem de numero ſuo magiſ- 
trum fecerint, hujus nomine in ſolidum poterunt 
conveniri. Sed ſi ſervus plurium navem exerceat, 
voluntate corum, idem placuit quod in pluribus ex- 
ercitoribus. Planè ſi unius ex omnibus voluntate 
exercuit in ſolidum ille tenebitur. Et ideò puto 
& in ſuperiore caſu in ſolidum omnes teneri. J. 4. 
$. 1. & 2. F. de exercit. act. See the ſixtrenth Ar- 
ticle of the fourth Section of Partnerſhip. ; 


„„ 6 * ou - 
If two, or more perſons manage by 7. ien /. 
themſelves in Partnerin any of Thel n 8 
Publick Trades, he who has treated , 4, 
with one of the Partners, in the name Pad 
of the Company, ſhall have all the other Trades ile 
Partners bound in the whole for what 4 & ane 
he has contraſted s. 5 COINS of 


Ss Si plures navem exerceant, cum quolibet eo- S 1 


rum in ſolidum agi poteſt. Ne in plures adverſa- 
rios diſtringatur, qui cum uno contraxerit. 0. 1. 
g. alt. & l. 2. F. de exercit. aff. See the ſeventh 
Article of the Title of Partnerſhips in the Ordi- 
nance of 1673, quoted at the end of the Preamble. 


pi VIII. 
Factors and Agents who treat only 8. Be Fr 
in this quality, are not bound in their wi md 
own Names by the Engagements which 47, 
they contract, on account of the Buſi- 
neſs which is intruſted to them, and in 
the Name of their Maſters bh. 
Lucius Titius menſæ numulariæ, quam exerce - 
bat, habuit libertum ſitum. Is Gaio Seio 


cavit in hæc verba vius Terminalis, rem agens 
Octavii Felicis Domitio Felici, falutem. Habes 


penes menſam patroni mei, denarios mille, quos 


denarios vobis numerare debeo pridie Kalendas 


Maias. Quæſitum eft, Lucio Titio defuncto ſine 


hærede, bonis ejus venditis, an ex epiſtola jure con- 
veniri Terminalis poſſit? Reſpondit, nec jure his 
verbis obligatum, nec æquitatem conveniendi eum 
ſupereſſe. Cum id inſtitoris officio, ſed fidem 
menſæ proteſtandam ſcripſiſſet. I. ult. F. de inſt. act. 


* 


The Power of Factors and Agents is , 7, wi 
determined by their Revocation. But amm lle 
if after they are recalled, they treat Tone & 
with perſons who knew nothing of their , . 
being recalled, what they ſhall haye — ; 


tranſacted will oblige the Maſter 5 un- 


leſs the Revocation has been publiſh- 
ed, if it was the Cuſtom fo to do; or 
that by other circumſtances the perſon 
who treated with the Factor, might 
have known that he ought not to have 
treated with him i. | 

i De quo palàm proſcriptum fuerit, ne cum eo 


contrahatur, is D oco non habetur. Non 
enim permittendum erit, cum inſtitore contrahere. 


Sed ſi quis nolit contrahi, prohibeat. Cæterùm qui 
Ait tenebitur ipſa præpoſitione. 7. 11. §. 2. 


Præpo 
G ſeq. F. de int. att. 
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SB Cr. N. 
e Bills of Exchange. 

HRE Commerce of changing Mo- 
ways. The firſt is, by changing the 


ſame Value; ſuch as Pieces of-Silyer for 
Sold, and the Coin of one Country, 


- 


for that of another. The. ſecond is, 


where one gives Money to a Banker, or 


other Perſon, in one Place, that he may 
remit it to another place; whether it be 
within or without the Kingdom. And 


it is only this ſecond Kind of Com- 
merce that we ſhall treat of here. For 
the other is only a bare ſort of Exchange, 


which is a Contract of which we have 


explained the Rules in its proper place. 


This Commerce of Remitting Money 


from one place to another, is carried on 
by the means of Bills of Exchange. 
And in order to the right underſtanding 
of the Nature and Rules of this Mat- 
ter, we muſt conſider in this Commerce 
the ſeveral perſons concerned in it, and 


what paſſes with regard to every one 


of them. | 


There are commonly in the Com- 


merce of Bills of Exchange, three per- 
ſons concerned, whom we ought to di- 
ſtinguiſh. There is he who wants to 
have his Money remitted from one place 
to another: Then he who receives it, 
as the Banker does, who undertakes to 
remit the Money: And thirdly, there 
is the perſon who delivers the Money 
in the place to which it is to be remit- 
ted, ſuch as the Banker's Correſpondent. 
And there is often a fourth perſon con- 
cerned, viz. he to whom the perſon 
who paid in the Money ſends his Order 
to receive it : And this fourth perſon 
may likewiſe transfer his Right to others, 
to whom he gives his Order. It may 
alſo ſo happen that there are only two 
perſons concerned, he who gives the 
Money, and he who receiving it in one 
place delivers it back in another place, 
6 the ſame perſon who gave it him on 
that condition. We muſt in the next 
place conſider the different Covenants 
that paſs between thoſe Perſons. 

The Covenant which paſſes between 
the perſon who gives the Money, and 
him who undertakes to remit it to ano- 
ther place, hath in it ſome particular 


Characters which diſtinguiſh it from all 


other Kinds of Covenants that ma 
Vo I. I. : 


ney for Money, is carried on two 


Species of Money for others of the 


V \Pomack Taaprns, S Tit. 16. Sect. 44 243 


ſeem to have ſome reſemblance with it. 
It is not a Sale; for no body ſells or 
buys in it: and in the Contract of Sale 
there is a Seller, who gives ſomething 
elſe than Money, as there is a Buyer, 
Who gives nothing but Money. It is 
not an Exchange; for thoſe who bar- 
ter, or exchange any thing, give ſome- 
thing different from what they receive : 
and each party takes for his own uſe a 
Thing which he ſtands in need of, and 
gives away another Thing which he 
can ſpare z but in the Commerce of Bills 
of Exchange, he who gives his Money 
takes nothing in counter-change, and 
does not give one Thing, that he may 


receive another of a different kind ; 


ſince he who received the Money ma 
reſtore the ſame Individual Species Which 
he received. It is not a Depoſitum ; for 
he who has received the Money remains 
anſwerable for it, altho' it ſhould be loſt 


by an unforeſeen Accident. It is not a 


Loan; becauſe he who receives the 


Money does not borrow it. It would 


be a Letting and Hiring, if he who re- 
ccives the Money did nothing elſe but 


barely carry it to the place whither it 
ought to be remitted, having a certain Al- 
lowance for carrying it, as is uſual for Meſ- 


ſengers, Carriers, and Maſters of Stage- 
Coaches to do, who take the Charge of a 
Bag of Money, to carry it from one 


place to another, without anſwering 


for Accidents, and according to the 
Rules that have been explained in the 
Title of Letting and Hiring; but when 
he who receives the Money engages 
himſelf by a Bill of Exchange to remit 
it to another place; the Money remains 
in his hands, at his peril, and is no 
longer the Money of the perſon who 
ve it. Thus, it is not a Letting and 
iring; and conſequently, it is a Co- 
venant, different from all the others, 
which conſiſts in the Commerce of 
tranſmitting Money belonging to a per- 
ſon, from one place to another: and 
which is diſtinguiſhed from all theſe o- 
ther kinds of Covenants, by the Cha- 
racters which we have juſt now re- 
marked. | 


The Covenant that paſſes between 


the perſon who has received the Mo- 
ney, whether Banker or other perſon, 
and him to whom he gives Order to 
pay it in another place, 1s a Partnerſhip, 
if they are Partners and Correſpondents 
with one another : Or it 1s a Procura- 
tion, or Commiſſion, if the Correſpon- 


dent be only the Factor or Agent of 


the perſon who has received the Money. 


Thus, this Covenant hath its Rules, 
1i 2 wWhick 
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have been explained in the Title of Part- 
ed and in that: of Proxies, or Let- 
ters of Attorney. . 


"The Covenant between the 


who has paid the Money, and him to 


* 


whom he gives his Order to receive it, 
is either an Aſſignment, if he ſubſtitutes 


him in his place, and transfers 9 56h 
to him 3 or it is a Procuration, if he 
ives him barely the power to receive 
51 Money for his uſe. Thus, this 
Covenant hath its Rules in the Title of 
the Contract of Sale, where mention 
bath been made of Transfers and Aſ- 
ſignments; or in that of Proxies. 
There is laſtly another Covenant, 
which paſſes between him who paid 
down the Money, and the perſon who 
is, ordered to anſwer the Bil of Ex- 
change, when he accepts the Bill. And 
this Covenant is the ſame with that 


which paſſed between him who paid in 


the Money, and him who received it; 
for it only adds the Obligation of him 
who accepts the Bill, to that of the 
perſon who drew it: and it obliges the 
perſon who accepts the Bill, to pay it 
on the day, and in the place ſpecified 
in the Bill. iq 3 
It will be eaſy to gather from theſe 
Remarks, what is the Nature of Bills 
of Exchange, and what are the Rules 
which we are to take from the other 
kinds of Contracts, in order to apply 
them to what is tranſacted in this. What 
remains therefore, would only be to 
explain the Rules that are proper and 
peculiar to Bills of Exchange. But 
ſince the detail of this matter is regu- 
lated by the Ordinance of 1673, under 
the Title of Bills of Exchange, and 
that of the Intereſt of Change and Re- 
change, it will be ſufficient to. add to 
the Remarks already made, one ſingle 
Rule, which comprehends all that is in 
the Komax Law, touching this Matter, 
and that is agreeable both to the Law 
of Nature, and to our Practice. 
Wee have not thought fit to make 
ule here of the peculiar words that are 
uſed in the Commerce of Bills of Ex- 
change, ſuch as the words Drawer, In- 
dorſer, and Accepter, that we might 
make the things which we had to ſay, 
the more intelligible to beginners, by 
ſubſtituting in the room of theſe Terms 
of Art, Which the Dealers in this Com- 
merce are well enough acquainted with, 
the things themſelyes which they ſig- 
Pity, : 
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1. The Engagement of thoſe who receive 
Mone), in order to pay the ſame 
Sum in another-place. © 


% 10 DITA EY). 
bes, /ind, others, who receive «. . . 
Money on condition to deliver the gagemen: 

ſame Sum at a certain time, and in an- %%% wie 
other place, either themſelves, or by 8 as 
their © Correſpondents, are obliged to 25 fn dle 
pay the ſame, or cauſe it to be paid by ſame Sun: 
others, at the time and place appointed: * another 
and if they fail to do it) they are an- Place. 
ſwerable for all the Loſs and Damage 
which ſhall accrue thereby to him who 
gave the Money on this condition, ac- 
cording as the {aid Damage is regulated 
by Law, or Cuſtom *, | 

Si certo loco traditurum ſe quis ſtipulatus ſit, 
hac actione utendum erit. J. 7. 1 I. F. de eo quod. 
cert. loc, Is qui certo loco dare promittit, nullo 
alio loco, quam in quo promiiſit, ſolvere invito ſti- 
pulatore poteſt. J. 9. cod. v. I. 1. C. ubi conv. qui 
cert. loc. d. p. See the Titles of the Ordinance of 

1673, quoted at the end of the Preamble. 
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TITLE xn. 
Of BROKERS, or Drivers 
of BARGAINS. 


E may add to all the different 9 B-. 
W J kinds of Covenants, a Matter kers. 
which is as it were an 4375 
—ſory to them; that is, the Uſe 
of Brokers, or Drivers of Bargains, 
whoſe Profeſſion is to bring Dealers 
together, and to mediate Bargains be- 
tween thoſe who, according to their re- 
ſpective Wants, are defirous, the one 
to ſell, and the other to buy; or to ex- 
change, to let, or to hire, and to deal 
in any other Commerce, or Affair, of 

what nature ſoeyer it be. 
This Uſe of Brokers is principally 
neceſſary in the Sea-Ports, and in 'Trad- 


ing-Towns, to facilitate to Strangers, 


and others, the Commerce which they 
deal in, by addreſſing them to the per- 
ſons with whom their buſineſs is, mak- 
ing known the Intentions of the one 


to the other; ſerving as Interpreter, if 


there be occaſion: and rendring them 
the other Services which they are ca- 
pable of doing by their Mediation. And 
there are eyen Publick Officers, whoſe 

| - Functions 


MVS EVN 


BRITANNICYM 


1. The Of- HE Engagement of a Broker is 


fee of a 
Broker. 
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Of'B ROK E RS; & 7 


Functions oblige them to deal in this 
ſort of Buſineſs; ſuch as Brokers licenſ 
ed -4 Publick Authority, 
This Matter belongs to this place, 
not only as a conſequence of nn 
but allo becauſe it contains a kind o 
Covenant which paſſes between Brok- 
ers, and thoſe who employ them, by 
which they regulate among themſelves 


the Conditions of the Uſe, and Conſe- 
uences of their Mediation in driving 


the Bargains. 


1 


1 FAY 


SETS 
Of the Engagements of Br okers. 


The CONTENTS. 
1. The Office of a Broker. 


2. The lawful uſe of Brokage. 


z. The Engagement of Brokers. 
| al th 


like to that of a Proxy, a Factag, 
and other Agent ; but with this diffe- 


rence, that the Broker being employed 
by perſons who have oppoſite Intereſts 
to manage, he is as it were Agent both 
for the one and the other, to negotiate = 
the Commerce and Affair in which he 
concerns himſelf. Thus, his Engage- 


ment is twofold, and conſiſts in being 
faithful to all the Parties, in the Exe- 
cution of what every one of them in- 
truſts him with. And his Power is not 
to treat, but to explain the Intentions 
of both Parties, and to negotiate in ſuch 
a manner, as to put thoſe who employ 


him in a condition to treat together per- 


ſonally . 1 


unt enim hujuſmodi hominum ut tam in mag- 
na civitate officinæ. Eſt enim proxenetarum mo- 
dus qui emptionibus, venditionibus, commerciis, 
contractibus licitis utiles, non improbabili more ſe 
exhibent. J. 3. in f. F. de proxenet. Vel cujus alte- 
rius hujuſcemodi proxeneta fuit. 4. J. 


II. 


2. e law- All Brokers have their Functions li- 
— f mited to ſuch Commerce and Affairs, 


age. 


as are lawful and honeſt, and to the 


ways allowed for treating them, and 
bringing them to a good Iſſue. And all 
Brokage in ſuch Commerce, and other 
Things as are unlawful, or by unlawful 
ways in ſuch Things as are permitted, 
forms no other Engagement than that 
of repairing the Harm that has followed 


upon it, and of undergoing the Penalties 


114 
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Tit. 17. Sect. 1. 
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which ſuch unlawful Dealing may have 
deſerved, according to the quality of the 


Fact, and the circumſtancesb. 


Contractibus licitis, non improbabili es. 
J. 3. in f. , de proxenet, See the third and fourth 


Articles of the fourth Section of the Vices of Co- 


venants. 


III. 


Brokers are not reſponſible for the 3. The En. 
Events of the Affairs in which they Sagenent 
intermeddle, unleſs they have been guil- — 


ty of ſome Fraud, or ſome Fault which 


may be juſtly laid to their charge; nei- 


ther are they bound to warrant the Suf- 
ficiency or Ability of the perſons to 
whom they procure Money, or any o- 


ther Thing, to be lent, altho' they re- 
ceive a Recompęnce for their pains, 
and ſpeak a good word in fayour of the 


| Borrower; unleſs there had been either 


an expreſs Coyenant by which they 
are bound to warrant their own fact, 
or that it ſhould appear that they had 


been guilty of ſome Fraud in the mat- 


ter e, 


Si proxeneta intervenerit faciendi nominis, ut 
multi ſolent, videamus an poſſit quaſi mandator te- 
neri? & non puto teneri. Quia hic monſtrat ma- 
gis nomen, quam mandat: tametſi laudet nomen. 
Idem dico, etſi aliquid philanthropi nomine acae- 

it: nec ex locato conducto erit actio. Plane fi 
dolo, & calliditate creditorem circumvenerit, de 
dolo actione tenebitur. J. 2. . de proxenet. 


SEO T. I. 
Of the Engagements of thoſe who 
imploy Brokers. 
The CONTENTS. 
1. Engagement of thoſe who imploy Bro- 


kers. 


2. Salary of Brokers, 
I. 


CEcing the perſons who imploy Brok- 1. Engage- 
ers give them their Orders, they mentoftheſe 
are obliged to ratify whatever is tranſ- who impley 


acted purſuant to the Power which they N.. 


gave; in the ſame manner as thoſe who 
appoint Proxies, or who give Commiſ- 
ſions, and other Mandates“. 


2 See the faſt Article of the ſecond Section F Proxies. 
II. 


If the Broker does not give his Ser- 2. Salayef 


vice for nothing, he who has imployed Brokers. 


him owes him a Salary, either ſuch as 
has been agreed on, or according as it is 
regulated, if the Broker be an * 
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who has þis Salary taxed, or ſuch. 28 


ſhall, be decreed him by the Judge, it 
the Parties do not agree the matter by 


mutual Conſent. For this F unction be- 


proportionable to the Nature of tie 

Commerce, or other Affair, to the 

Quality of the Perſons, to the Time 
_.  imployed about the Bulineſs, and to the 
Pain taken by che Broker v. 


44 #; 


od or Pata ee, 

De proxenetico, quod & ſordidum, ſolent præ- 
ſides cognoſcere. Sic tamen ut in his modus eſſe 
debeat, & quantitatis, & negotii in quo operula 
iſta defuncti ſunt, & miniſterium quale accommo- 
dayerunt. J. 3. F. de proxenet. u, . 1. f. mand. l. 1. 


« 


C. od. v. J. 15. F. de proſe. verb. 
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Characters. Thus, it is an eſſential - 
Character of all ſorts of Covenants, that 
the perſons who make them have ſuffi- 
cient Reaſon, and Knowledge of what 
is neceſſary to be done towards forming 
the Engagement into which they are to 
enter. And it is a Vice in a Covenant, 
if one of the Parties contracting has 
wanted this Knowledge; whether it 
were thro' a Natural Infirmity, as if 
he was a Madman, or thro? ſome Er- 
ror, of the nature of thoſe of which 
we ſhall have occaſion to ſpeak hereaf- 


ter. | W 
See the ſecond Article of the ſecond Setliam of Co- 
wvenants. | 


Thus, it is an eſſential Character of 
all Covenants, that they be made with 
Freedom and Liberty b: and it is a Vice 
in a Covenant, if one of the contract- 
ing Parties has been forced to it by any 


\ Nolence.. - 
o See the ſame ſecond Article of the ſeomd Section of 


Thus, it is another eſſential Charac- 
ter of all. Covenants, that the Treaty 
be carricd on with Sincenty and Inte- 
grity©z and it is a Vice in a Covenant, 
it one Party cheats the other by ſome 
Fraud, or Surprize. 

2 


ing law ful, it ought to have its Salary, 


Proxenetica jure licits petuntur. J. 1. F. 4. if 


according as they are in a 


* Ste the eighth Article of the ſame ſecond Sefton of 
Covenants, and the twelfth Article of the third Section 


Thus, it is alſo an eſſential Character 
of all Covenants, that they contain no- 
thing that is unlawful, and diſhoneſt d; 
and 9 is @ Vice in a Covenant, if any 
thing is inſerted in it contrary to Law, 


or Good Manners. 1 e 
* See the oft gelt of the ſecond Seftim of Cove: 


Thus, in fine, it is an eſſential Cha- 
racter of all Covenants, that the perſons 
who make them be capable of contract- 
inge; and the Covenant is vicious, if 


one of the contracting Parties 8 
capable of the Engagement into which 
he has entred. a | 


* See the third and ſubſequent Articles of the fifth 
Section of Covenants. - | 


Theſe Vices of Covenants may be Le vice of 
found in them in different degrees; and Covenant; 


higher x Pave a dif- 
5 or lower few eff, 


85 degree, they annul, or do not annul Accoydingas 
// and. they. engages br do they are 
in bat are M Vices in Covenants, is meant not engage the Parties to the Conſe- higher . 
the Vie E Whatever" is contrar tor their quences of Damages. ee 1. 
Covenants. Nature, and to their Eſſential Thus, the want of Knowledge may 9 


be ſuch that it annuls the Covenant, or 
ſuch; that it does not hinder. it from ſub- 
fiſting. As for Example, if a Legatee, 
to whom ſomething had been bequeath- 
ed by a Codicil which proved to be 
niill, treats about his Legacy, and gives 
it up to the Executor, not knowing 
that there was a ſecond Codicil which 
confirmed the Legacy, and which was 
valid; this Legatee would not loſe the 
Right he had by this ſecond Codicil, 
which he knew nothing of; and the 
Treaty would be null, becauſe of the 
want of the Knowledge of this Fact. 
But if the want of Knowledge does not 
hinder the perſon from knowing well 
enough what it is he obliges bimieif to, 
this defect will not be ſufficient to an- 
nul the Covenant. Thus, he who has 
treated with his Co-heirs, about their 
Portions of the Inheritance, while they 
were as yet all of them ignorant of 
ſome Debts, or other "Fs ay that 
come to be diſcovered afterwards, can- 
not pretend that this want of Know- 
ledge is ſufficient to annul the Treaty, 
when thoſe Debts and Burdens come to 
light. For it was not upon an exact 
and perfect Knowledge of all the parti · 
cular Rights and Charges of the Inhe- 
ritance that his Engagement was found- 
ed; but it ſuffices to confirm it, 8 
C 


an Inheritance conſiſts of Rights, and 
of Charges, which are often unknown 
even to the moſt clear-ſighted Heirs 
and that under the Incertainty of more 
or leſs which could not be known, he 
has taken his chance of loſing, or gain- 
ing, in a thing that was altogether un- 
certain. - j 

Thus the. want of Liberty may be 
ſuch as that it annuls the Covenant, as 
if one of the covenanting Parties was 
carried away by Force, and threatned 
with death, if he did not engage him- 


Dignity or Authority of the Perſon with 
whom he treated made ſuch Impreſſions 


ſent, which he would 'not have done 
without that circumſtance; theſe ſorts 
of Impreſſions not being accompanied 
either with Force, or Threatning, leave 
the Liberty entire, and do not make the 
Covenant void. 5 

Thus Deceit is not always ſuch that 
it ſufficeth to annul the Covenants; for 
it has only this effect when one makes 
ule of ſome unlawful means, with a de- 
ſign to cheat, and engages thereby the 
perſon who is cheated to give a conſent 
which he would not have given, if he 
had known any thing of the trick that 
is put upon him. As, if one who has 
in his cuſtody the Title of a Service due 
from his own Eſtate, conceals the Title, 
and tranſacts with the perſon to whom 
he owes the Service, and pets him to 


annul the Tranſaction. But if the De- 
ceit is not that which engageth the 
Party to contract, and if he might 
have guarded himſelf againſt any cheat, 
It may be ſuch as may not be ſufficient 
to annul the Covenant; as if he who 
ſells a Horſe, does not tell the Buyer 
that he is apt to ſtumble, or docs not 
anſwer the Spur, or has any other ſuch 
like Faults which are not ſufficient to 
make the Sale void. For this kind of 
Deceit is not reſtrained, no more than 
the Injuſtice of thoſe who {ſell dearer, 
or buy cheaper than the true Value; un- 
leſs the Price were plated, as it is in 
ſome Things by the Civil Policy, or by 
the comtnon 2 

theſe caſes excepted, it is not poſſible to 
fix the juſt Point between what is over, 
and what is under the true Value. 
Hence it is, that it is ſaid in a Law of 
the Romans, that it is naturally law ful 
to ſell dearer, and to buy cheaper than 
the true Value; and in this manner to 


belt. But if he complains only that the 


on him, as to oblige him to give a Con- 


deſiſt from claiming it; this Deceit will 


uſtom of Trade. But 


cheat one another f. So the Law ex- 


Of the Vicks op CovENANTrS. Tit. 18. 


make it irrevocible, that he knew that 


preſſes it; the meaning of which is, 
that the Advantage which the Seller, or 
Buyer, may have one over the other as 
to the Price, either is not in effect a 
Cheat, or if it be attended with no 


_ circumſtances, it goes unpuniſh- 
8. 


f Quemadmodum in, emendo & vendendo natu- | 


raliter conceſſum eſt, quod pluris fit, minoris, quod 
minoris fit, pluris vendere : & ita invicem ſe cir- 
cumſcribete : ita in locationibus quoque, & conduc- 
tionibus juris eſt. J. 22. H. alt. F. loc. 

8 See the Beginning of the third Section, and the fifth 


Article of the fifth Section of the Contract of Sale, and 


the ſecond Article of the third Section of this Title. 


Thus, the Incapacity of Perſons may 


be ſuch that it annuls all the Covenants 
they engage in, ſuch as that of a Mad- 
man; or only ſuch as renders them in- 
capable of ſome Covenants, but not of 
all without diſtinction; ſuch as that of 
married Women in ſome Provinces, and 


of Minors, who cannot engage them- 


ſelves, unleſs the Obligation turn to 
their advantage. 185 

It is only unlawful Covenants, and 
ſuch as are contrary to Law, and Good 
Manners, that are wholly null without 


any Temperament; for this Vice can- 


not be tolerated in any degree. 
The Vices of Covenants which ſuf- 
fice to annul them have /two effects. 
One is, to give occaſion for diſſolving 
the Covenant, if the perſon who com- 
lains of it, defires that it may be diſ- 
olved. And the other is, to oblige him 


who has uſed ſome unfair means, to re- 


pair the Damage which he may have 
occaſioned, whether the Covenant be 
diſſolved, or be allowed to ſubſiſt. And 
ſometimes likewiſe the Vices which are 
not ſufficient to annul the Covenants, 
may give occaſion for Reparation of 
Damages, according to the circum- 
ſtances. | | 

We ſhall ſay nothing here of Cove- 


nants which are vicious becauſe of Uſu- 


ry, and which are called Uſurious Con- 


tracts; ſuch as the Obligations for the 


Loan of Money, wherein the Intereſt is 
accumulated to the Capital; the Con- 
tracts which are made only to palliate 
Uſury, and to give the Enjoyment of 
Fruits for Money lent, and others of the 
like nature. For ſeeing, as has been ob- 
ſerved in the Title of the Loan of Mo- 
ney, that Uſury is not prohibited by the 
Roman Law , this matter does not pro- 
erly come within the * of this 
Work, and it hath its Rules in the 
Laws of the Church, in the Ordinan- 
ces, in the Cuſtoms, and in our Uſage. 


by, J. 1. f. 3. J. 11. f. 1. F. de pign. l. 39. F. de 
Nu. act. J. 14. C. de uuſur. | A 
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As to the other Vices of Covenants, ' 
ve ſhall reduce ſuch as {hall be treated 
of under this Title to four kinds. The 
firſt is, of thoſe which are oppoſite to 
the Knowledge that is neceſſary for con- 
tracting; the ſecond is of thoſe: which 
encroach on Liberty; the third kind, is 


of ſuch Vices as are contrary to Sinceri- 


ty and Integrity; and the fourth, is of 
55 as are contrary to Law, and Good 
Manners: And theſe ſhall be the ſubject: 


matter of the four Sections into which 


this Title ſhall be divide. 
WMWe ſhall not ſpeak here of the Vice 


which proceeds from the Incapacity of 


the Perſons; for as there are different 
Incapacities, of Minors, of married Wo- 


men, who in ſome Provinces cannot 
bind themſelves at all, and in others not 
without the conſent of their Huſbands, 
of Prodigals who are debarred from the 
Management of their own Eſtates, of 
Mad-men, and others; every one of 
theſe Incapacities ſhall be explained in 
its proper place. And as to this Matter, 
the Reader may conſult the Title of Per- 
ſons, the fifth Section of the Title of 
Covenants, the Title of Tutors, that of 
Curators, as alſo that of Dowries. 


_ 


SS. I. 
Of Ignorance, or Error in point of 
% *_ ng 
The CONTENTS. 
1. Definition of Error in Fa@. 
2. Definition of Error in Law. OT 
3. One cannot be ignorant of the Law of 
- 10117 Nature. ! 55 
4. Difference between him who errs in 
Fra, and him who errs in Law. 
5. Error of Minors, whether in Fat, or 
| Lau, does them no prejudice. 
6. Error of perſons come to full Age, in 


matter of Fact or Law, has divers 
effects. | | 


7. Of Error in a Fatt which is the only 


Cauſe of the Covenant. 


8. If the Error in Fatt is not the only 


Cauſe of the Covenant. 
9. Jnorance of Fats is preſumed. 
10. Error cauſed by Fraud. + WP 
11. He are to judge of the effect of the 
Error by the circumſtances. © + 

12. Error of Computation. 

i3. Effect of the Error in Law. 
14. 1f the Error in Law be the only Cauſe 
e the Covenant. Lag 
if. Another effect of the foregoing Rule. 
8 
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16. 4 Caſe wherein the Ignorance of ibe 


Executor, is ignorant of the Rights 


ple, he be ignorant of his Relation to i who 


F. de j ur. & Fadi. gu. 


Lau i of no alt... 
17. F the Error in Lam is not the oniy 
Cauſe of the Covenant. 


See concerning this Matter the firſt Seftion of the 
Title of thoſe who receive what is not due to them. 


'P e ee 8 1 i 
IRror. or Ignorance of Fact, con- 1. Definiri- 
ſiſts in not knowing a thing which 4 & #70 
is. As if one who is named Executor 28 
of a Will, knows nothing of the Will: 
or if he knows of the Will, and is igno-/ 
rant of the death of the Teſtator®. _ 
Si quis neſciat deceſſiſſe eum, cujus bonorum 
poſſeſſio defertur. J. 1. H. 1. F. de jur. & fad. ign. 
Si neſciat eſſe tabulas, in facto errat. 4. I. H. ult. 
Error, or Ignorance of Law, conſiſts in 2. Defi- 
not knowing what a Law preſcribes. As of Fr 
if a Donee is ignorant that the Donation“ L. 
ought to be regiſtred: or if an Heir, or 


that belong to him by virtue of that 
Quality b. FO 6 | 


> Si ex aſſe hzres inſtitutus non putet ſe bono- 
rum poſſeſſionem petere poſſe, ante apertas tabulas, 
(in jure errat.) J. 1. H. alt. F. de jur. & fact. ign. 


III. | 
Ignorance of Law is to be underſtood 3. O 
only of the Poſitive Law, and not of” 5 Fu 
the Law of Nature, which no body u N 
can be ignorant of. mn” 
© Nec in ea re ruſticitati venia præbeatur, cum 
naturali ratione honor hujuſmodi perſonis debeatur. 
J. 2. C. de in jus voc. See the ninth Article of the 
firſt Section of the Rules of Law, ' | 


Fr IV. | 
He who is ignorant that a certain 4. Dife- 
Right is fallen to him, may be in this rence be. 
Ignorance, either by an Error in Fact, een lin 


: . ? who errs in 
or an Error in Law. For, if for Exam- i, and 


the perſon whoſe Succeſſion is fallen to ers in 
him, he is ignorant of his Right, but T“. 
thro' an Ignorance of the Fact: And if 
knowing that he is related to the de- 
ceaſed, he thinks himſelf excluded by a 
nearer Relation, not knowing that the 
Right of Repreſentation calls him to 
the Succeſſion, it is thro' an Error in 
oint of Law that he is ignorant of his 
Right to ſucceed 9. | 
© Interdim.in jure, interdùm in facto errat. Nam 
. 6 liberum ſe eſſe, & ex quibus natus fit ſciat, jura 
autem cognationis habere ſe neſciat, in jure errat. 
At ſi quis fortè expoſitus, quorum parentum eſſet, 
ignorat, fortaſſe & ſerviat alicui putans ſe ſervum 
elle, in facto magis quam in jure errat. J. 1. $. 2. 


V. Minors 


7 3 17 * | kg Pe FTE 3 5 
| 5 1 25 24 1 ; | a 2 | L 
Of the. Vcks or COVENANTS. Tit. 18. Sect. 2. 


other Goods that were bequeathed to 


8 


(> 


249 


> 
2 


Mr, perience ſuch. a ſolid and per | 
whether in fedg as is ee oh 1 REI the 
rag, „ ledge, AS is neceſſary for diſcerning the 


Law, does Conlequences of the Engagements into 
prejudice. are relieved from the Covenants which 
turn to their prejudice, whether they 
err in matter of Law, or in Fact e. In 
the ſame manner as they have Relief, 
when they happen to be aggrieved in 
any thing by reaſon of their weakneſs, 
or thro'-any want of Conduct; as ſhall 
be explained in the Title of the Reſciſion 
of Contracts and Reſtitution of things 
to their firſt eſtate. 8 
Minoribus viginti quinque annis jus ignorare 
permiſſum eſt. 12.7 25 G& facti 2 8888 
6. Error of Perſons come to full Age, who are 
baſem eme at liberty to enter into all ſorts of Cove- 


Wis f nants, even altho' they be to their pre- 


Je TY Man $19 (416 amr” | Four 
Fact, or judice, cannot always, as Minors, be 


Law, bas telieved againſt the Damage which they 
divers dg. may have ſuſtained by their Covenants, 
fi. thro Ignorance of the Law, or Error in 
Fact. But in ſome caſes they may have 
Relief, and in others they muſt bear 
with the Loſs f. As ſhall be. explained 
in the following Rules. 


ln omni parte error in jure, non eodem loco 
ee ee 
| Fact. En. ! | 14 CE pot or Þ 5 
5 MHC 7:7 | 


7.0f Eror If the Error in Fact be ſuch, that it is 
i» + Fa#, ident, that he who has erred has con- 
ah Cauſe ſented to the Covenant, only becauſe he 
of the Co- Was ignorant of the Truth of à Fact, fo 
terre, that the Covenant happens to have no 
other foundation than a, Fact contrary 

to the Truth which was unknown; 

ſuch an Error will be ſufficient to an- 

nul the Coyenant, whether the Party 
covenanting has engaged himſelf in any 

Loſs, or whether he has neglected to 

make uſe of a Right that was fallen to 
him. For not only does the Covenant 

rove to be without a Cauſes, but it 

as for its Foundation only a falſe Cauſe. 


Executor of a Debtor, who in his life- 
time had paid the Debt, of which the 
Acquittance cannot be found, obliges 

2 a e ee of 5 
Creditor, he being ignorant of the pay- 
ment ne he Obl tion wall 
be withour effect, Whenever the Acquit- 
tance is found. Thus, if it happens 
that two Executors dividing between 


them « Succeſſion, the one leaves to the 
Yor. wp | 


ac uired by Ex- 
; ct 2 


them w Which they may chance to enter; PIE 


Thus, if it happens that the Heir, or 


him by a Codicil, and that afterwards 
this Codicil proves to be forged; he may 


demand a new Partition b. | 
s See the fifth Article of the firſt Sectio of Cove. 


* Non videntur qui errant conſentire. J. 116. 
§. 2. ff. de reg. jur. 


Error facti, ne maribus quidem in damnis, vel 
compendiis obeſt. J. 8. . de jur. & fad. gn. 
Regula eſt, facti ignorantiam non nocere. J. 9. 
od. Eleganter Pomponius quærit, Si quis ſuſpice- 
tur tranſactionem factam vel ab eo cui hæres eſt, 
vel ab eo qui procurator eſt: & quaſi ex tranſactio- 

ne dederit, quæ facta non eſt, an locus fit repeti- 
tioni? & ait repeti poſſe. Ex falſa enim cauſa da- 
tum eſt. J. 23. F. de condict. ind. . 

Si poſt diviſtonem' factam teſtamenti vitium in 
lucem emerſerit, ex his quæ per ignorantiam con- 
fecta ſunt, præjudicium tibi non comparabitur, J. 4. 


C. de jur. & fact. ign. l. 3. &. 1. f. de tranſ, l. 12. 
in fine eod. l. 6. 4 See the Ring Article. 


RD VIII. LV 
If the Error in Fact has not been the 8. V we 

only Cauſe of the Covenant, and if it T“ ” 
hath ſome other Cauſe independent on % 
the Fact which was unknown to the cauſe of 
Party covenanting, this Error will not the Core- 
Hinder the Covenant from having its full Ln. 
effect. Thus, they who tranſact about 

all their Affairs in general, cannot com- 

plain of having erred in the Fact of one 

of them in particular. Thus the Heir 

who has ſold the Inheritance, will not 
be relieved againſt the Sale, becauſe he 

did not know all the Effects that be- 
longed of the Inheritance. 
dub pretextu fpeclerum poſt repertarum ge- 

nerali baden d reſcindi Sendet 1 


1. 29. C. de tan. 
Ignorance of Facts is preſumed, when 9. Iro 
there is no proof to the contrary. But =—_ of 
this Preſumption, which is always na- „ane, 
tural in Facts. that do not concern us,” 
does not take place in things which 
concern us. For every one is preſumed 
to know what is his own proper act 
and deed*. FH, 
Inn alieni facti ignorantia tolerabilis error eſt. 
Late. in f. ff. pro ſo. I. 2. F. de jur. &. f. un. Plu- 


rimum intereſt, utrùm quis de alterius cauſa & 
facto non ſciret, an de jure ſuo ignorat. J. 3. cod. 


I f it is by the fraud of one of the 10. E 
contracting Parties that the other has c 2 
been cheated by an Error of Fact; as if V 
one concealed a Title, or Deed, bong: 

ing to the other, the Covenant will b 

made void: and he who has concealed 

this Title will be liable to make good 
all the Loſs and Damage that ſhall have 
enſued upon the ſaid Fraud o. 
K k 
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tis, quibus veritas argui potuit, deciſionem litis extor- 


ſiſſe probetur; ſiquidem actio ſupereſt, replicationis 
auxilio doli mali, pacti exceptio remoyetur: fi vers 


jam perempta eſt, intra conſtitutum tempus tan- 


um actionem de dolo potes exercere. I. 19. C. de 
rranſ. ” STE 53 | A 


7 3 4 » 7 


11. e an In ill the caſes where one of the con- 


to judge 
the effect 
the Error 


Jin Fact, we may judge of it by the fore- 


te cirtum going Rules, according to the circum- 


ſtances. 


PY 


ſtances ; "ſuch as the quality and conſe- 
jap of the Error: the regard which 


the Contracters have had to the Fact 


| which appeared to them to be true, and 


which proved to be otherwiſe: the ef- 
fect which the Truth that was hidden 
would have produced, had it been 
known to them: the eaſineſs or diffi- 


culty that might have been in 1 190 


out the Truth, if it has been concealec 
by the fraud of one of the Parties: if 
what one pretends Ignorance of was the 
fact of the perſon who pleads Igno- 


rance: or if it be a matter which he 


may very n be preſumed not to 
knowy: if the Error is ſuch that it 


was. natural for him, to fall into it, or 
if it is ſo groſs that it ought not to be 


preſumed ®.: and according to the other 


circumſtances, which my determine 


the judge to receive the Complaint of 


. 12. Exror ; g ö 
take when in reckoning we put one 


of Compuc- 


rat jon. 


Error, or to reject it. 


" In. omni parte error in jure non eodem loco, 


quo facti ignorantia haberi debebit. Cum jus fini- 


tum & poſſit eſſe, & debeat : facti interpretatio 
plerumque etiam prudentiſſimos fallat. I. 2. F. de 
jur. & f. ian. Plurimùm intereſt, utrùm quis de 
alterius cauſa & facto non ſciret, an de jure ſuo 
ignorat. J. 3. ebd. 2 in alieni facti ignorantia 
tolerabilis error eſt. J. ult. 

pina ignorantia ferenda eſt factum ignorantis, ut 
nec ſcrupuloſa inquiſitio exigenda. Scientia enim 
hoc modo æſtimanda eſt, ut neque negligentia craſſa, 
aut nimia ſecuritas ſatis expedita fit, neque delatoria 


curioſitas exigatur. J. 6. eod. I. 3. H. 1. end. I. 9. e 


§. 2. cod. pag . 
. bus 
The Error of Computation, is a Miſ- 


Number inſtead of another which was 


the true one, and which we ſhould have 
ſet down, had it not been for that Miſ- 


take. Which is a kind of Error in Fact 
different from all other Errors, in that 
it is always repaired o. For it is always 
certain, that the Parties intended only 


to ſet down the true Number, and they 


could not make another Number ſupply 
its place. N ee ee > +. 
Errorem calculi five ex uno contractu, five ex 
pluribus emerſerit, veritati non afferre præjudicium, 
{pe conſtitutum eſt, 1, un. C. de err, calc, 
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3 XIII. 5 
An Error in Law is not ſufficient, as 13. Efes 
an Error in Fact, to annul Covenants p. 4% E- 
For the ableſt men alive may be ignorant 
of Facts a; bur no body is excuſed from 
997 the Laws, and perſons are ſub- 
ject to them, altho they be ignorant of 
them r. This Error, or Ignorance of the 
Law, hath its different Effects in Co- 
venants, according to the following 


7 In omni parte error in jure non eodem loco, 


| 5 facti ignorantia haberi debebit. 7. 2. F. de jur. 


all. ign, E 

© 4 Facti interpretatio plerumque etiam prudentiC: 
ſimos fallit. 4. I. 2. 6, a ra * 
7 See the ninth Article of the firſt Section of the Rules 


Law be the 
only Cauſe 
of the Co- 


other foundation beſides this Error 
alone, will not oblige the Purchaſer to 
pay the Fine which was not due. 


g Omnibus i error in damnis amittendz rei 
ſuæ non nocet. J. 8. F. de jur. & fact. ignor, See 
he Glens Artie" / 10 —_ wo | 

It is to be remarked with reſpect to. the Example 
mentioned in this Article, and that of the ſixteenth Ar- 
ticle, that the Ignorance of the Diſpoſitions of the Cuſ- 
roms, is an Ignorance of Lam, as much as the Ignorance 
of the Ordinantes and other Laws. Fur altho' the. Diſ 
tions of Cuſtoms be conſidered as Facts, becauſe being 
only part of the Poſarue Law, and * in different 
places, it is natural that they be not all known, even to 
the moſt knowing perſons: yet nevertheleſs they have the 
force of Laws, which have their effet# with regard to 
thoſe that are ignorant f them, as well as thoſe who 


Sf IUSTE Fi 0 XV. 1 
The foregoing Rule not only takes 15. 4»- 
lace in preterving the perſon. who errs br ff 


from ſuffering any Loſs, as in the caſe 3 
there explained; but it rakes place like-®"* 
wiſe to hinder him from being deprived 
of a Right which he did not know be- 
longed to him.” Thus, for Inſtance, if 
the Nephew of an abſent perſon takes 


care of his Affairs, and the abſent perſon 


happening to die, the Brother of the 
deceaſed, as his Heir, and next of Kin, 
demands 


16.40 
wherein . 
Tonorance 


: W 's | 
l Th . ing in upon the 


1 


| 3 1 3 
F ibe Vicks op Cove 


demands of the Nephew an account of 
his Intromiſſions with the Effects of the 
deceaſed; the Nephew gives an Ac- 
count, and reſtores to his Uncle all that 
remained in his hands belonging to the 
ſaid Succeſſion, for want of knowing 
that he ſuccceded likewiſe to the de- 
ceaſed, by the Right of Repreſentation 
of his Father, who was Brother to the 


deceaſed; he may afterwards, being in- 


formed of his Right, demand his part 
of the Succeſſion t, 


Juris ignorantia, ſuum petentibus, noh nocet. 


J. 7. ff. de jur. & fact. ign, Condictionem earum 
rerum, quæ ei ceſſerunt, quem cohæredem eſſe pu- 
tavit, qui fuit hæres, competere dici poteſt. J. 36. 


XVI. 


1 If by an Error, or Ignorance, of the 


Law, one has done himſelf a prejudice, 
which cannot be repaired without break- 
Right of another per- 
{on ; this Error will make no change or 
alteration to the prejudice of that other 

erſon. Thus, 5 Example, if he who 


has been born and bred in a Country 


where perſons are reputed to be Majors 
at the age of Twenty years, treats in 
another Country, where the Laws con- 
tinue the Minority to the Age of five 
and twenty, with one who is under five 
and twenty yea 


believes him to be Major; or if he lends 
him Money, this Error will not hinder 
the ſaid 
there be ground for it. For it is a Right 
n to him by virtue of a 
Lay, the effect of which is not chang- 
ed to his prejudice by that other perſon's 
Ignorance. And if the Money lent has 


not been profitably laid out, the Error 


of the Lender will not excuſe him from 


bearing the Loſs. Thus, he who had 


given an Eſtate in Land in payment in 
a Tranſaction, hoping to have it back 
again, becauſe of his being wronged in 
more than the half of the real Value, 


could not under this pretext. recover 
this Eſtate, which his adverſ⸗ 


| had ac- 
quired by a Title which the Law does 
not allow to be annulled on account of 
any ſuch Damage ſuſtained u. Fe 


Si quis patremfamilias eſſe credidit, non vana 


ſimplicitate deceptus, nec juris ignorantia, ſed quia 
publicè paterfamilias pleriſque videbatur: fic . 
ſic contrahebat, fic muneribus fungebatur : ceſſabit 


Senatuſconſultum. J. 3. F. de Senatuſe. Maced, 


It appears by this Law, that if this Creditor bad 
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but whom he knows _ 
to be upwards of twenty, and therefore 


nor from being reſtored, if 
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If the Error in Law has not been the 17. F the 
only Cauſe of the Covenant, and that #7 
q Law 1: no 
he who has done himſelf ſome preju- onh 
dice may have had ſome other Motive, cauſe of 
the Error will not be ſufficient to annul -h Cœve- 


the Covenant. Thus, for Example, if . 


an Executor treats with a Legatee, and 
Pays him, or obliges himſelf to pay him 

is whole Legacy, not knowing any 
thing of the Right which he had to de- 
tain part of ir, becauſe the Teſtator had 
bequeathed beyond what he had Right 
to diſpoſe of, either by Law, or Cuſ- 
tom; this Covenant will not be null. 


For this Executor may perhaps have 


obliged himſelf to pay the whole Lega- 
cies, out of a Motive of executing fully 
and entirely the Will of the deceaſed to 
whom he ſucceeds. And it would be 


the fame thing with reſpect to the Heir, 
or Executor of a Donor, who had exe- 


cuted or ratified a Donation, which he 


did not know to be null for want of be- 


ing Regiſtred x. 


Als qui ſciens ſe poſſe retinere, univerſum reſti- 
tuit, conditionem non habet: quin etiam ſi jus 
ignoraverit, ceſſat repetitio. J. 9. C. ad beg. falt. Si 
quis jus ignorans, lege falcidia uſus non fit, nocere 
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void; it is neceſſary that we know what 


oree of Liberty is requiſite in the 


making of Covenants: and that we ob- 
ſerve, that there is à great difference 
between the character of the Liberty 
that ſufficeth for rendring our actions 
good or bad, and the character of the 
[Dam that is neceſſary in Covenants. 
In the caſe of Liberty to do Good 
or Evil, to commit a Crime, an Injuſ- 
tice, a bad Action, Violence may well 
weaken, but it does not altogether de- 
ſtroy that Liberty. And he who yield- 
ing to Force commits a Crime, chuſes 


to forſake his Duty that he may avoid 


an Evil of another kind. So that not- 
withſtanding the Force, he commits the 
Evil freely, and of choice. But in Co- 
venants, when one of the Parties has 
been forced to conſent to it, the condi- 
tion in which his Liberty was, did not 
leave him the uſe of it that was neceſ- 

KK 2 ſary 


| O know. what is the Effect of The Nature 
1 Force in Covenants, © and what 9 
degree it ought to be of to make them T5 
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2 for giving a Conſent which might 
bind him, and render the Covenant Va- 


ar he itte of hk e 
ee is confide wich r 
neceflary in Alt hits? wh 
- to the Liberty which one * tn 
to have When te 220 into à Co 
confiſts in this; that in Actions, when 
the caſe i abotit the not committing of u 


tim Either in matters of Faith, ↄt ED 6 


"Morals; he who in ſuch a 

Fac to 3 ee BY js Eee 9 5 

ht fatfler to have fuffered the 
vils ich Which he was chiatHet than 


Hee; the Love of which, Had h 

ſiticere in it, would have enabled bim 10 
ſtatid out 492 uſt all Fertots whitloever, 
tather than abandon fo eſſential a Duty 
'Thys the Forte has not quite deft ſtroyed r 
his Liberty, büt N b it, has 3 
giged hit 16. Make a bad uſe of it 


£0 cle kee dne 11 Kor, en, Aga 
* 


t he might #void ſuffer 
_ the caſe is about 4 orcs that 
does not compel us to the breach of any 
* but which puts us only under the 

ity of 10 0 A Loſs 3 he Who 


ult either Vanden his Intere 
for the Preſervation of it, expoſe him- 
ſelf to the effects of Violence, is. in ſueh 
N condition LF he cannot 10 . 
rty in ch fo pfeſefye what others 
— a mind W loſe. For al- 
tho' it be true tat he might, if he 
pleaſed, ſuffer the Evil with which he 
_ 35 thraathedj; yet Reaſon determines = 
to che 1 of bearing th 
Jos, and himſelf by chis le 
Evil from one much gfxater, which his 
Reſiſtance would have drawn upon him. 
Thus it may be ſaid, that he is not free, 


Fay e in Rt a Conjil 8 


and tHat he is forced by {ceing it would l Levit, vi. 
yok a prudent uſe. of his Liberty, if he 
0 


uld chuſe to reſiſt the Violthce, and 


to expoſe himſtifts Death, or other Evik, 
his Gods. For 


that he might 
2 whatever is againſt Prudence, 


trary ta the right uſe of Liberty; 
from ing che right 


right. uſe of it is inſeparable 
from the Underſtanding. . 
8 affivis, eng el elle | 


dr 5. 7: fo au 


11 8 eaſie to judge, from this Remark 
on the Liberty in Covenants, 
= if the V iclence be ſuch that Pru- 


ne ien tamen 
en ſan. 


dence and Realon'oblige him who is a. 


faulted to abandon ſome part of his 


| ly i L DAW <2 MO ETN 20 


9 to * 


ul in what He 6wed to Truth, or 8 | 
{he or the Body to any Tormetit 


as the i infepaab b Ce 
N me be, 5 to 


Ng 


Goods ſome Right; or other RR 
rather e 3 the con- 
ſem * 11 to a e chat 


— — 
w er be des in 155 condition a- 
IT Ret; Saen to be an- 


Violence, all Threatnings, are unlaw- 
ful: and that the Law condemns not 


only ſuch as expoſe the 2 


all ſorts of bad Treatment, and all for- 
cible means. And in fine it is to be re- 
marked, that ſeeing all perſons have not 
the ſame Courage o rehiſt Violence and 
Threatni ; and that f are ſo weak 
and feurfuf that they e ſtand out 
inſt the leaſt Tmapreſſions'3 we ought 
not to limit the Protection of the 
againſt Threatning and Violence, fo as 
'to feſtrain til fuch Acts as arc capable 
bo '6yetcome_'petlotis of the greateſt 


* 4 LS Bu 18 juſt 
lkewile ro pfote EE the Fele i . 


on, trot ar ad And it is chief fo Fon 


avtornt that the Lawrs puniſh all Acts 
of Violence and Ons zon®, Thus as 
the Laws pu oſe who by ſpme 
Deceit, or Surprize, take advantage of 
the ſirkpliety of othets, altho' rhe De- 


obit does not amount to a direct 'Orge- 
Te or other Exceß e; ſo Ekewife w 
uch 


greater reaſon do the Laws chal- 

e tiſe ſe” who by any violent  rmeats 

ſtrike Terror nts” the minds of weak 

Er altho' the Violence do not or fb 
far as to Pur the Lie in danget. 


6 Or Fe ada, Ke 


Te . Ska fix ti Jura, 1d itt 
darlehen dinivoks Lt. 4s Ab f 


It follows from all theſe Printi Js, 
that if a Covenant has been prece 


Act of Forer, Violence, a 
Meeren r they Taye digi th 
petſon who complain 0 i to give a 
e, and to his 
own Intereſt; it Will not 2 neceſſary 
for obtaining a Redreß, to prove that 
his Life — in Cangery or his Perſon 


expoſed to great” Violence. 
. if it all 2, e ee circumſtan- 
ces, of the Quality o 52 Perſons, of 
the Inj uſtice of the Covenant, of the 


Tönditen in which the Was 
who brings the Complaint, of the ol ger 


3 


It is farthet to be obſerved on the 17h Force 
fame ſubject of the Effect of Force in mms C.. 
Covenants, that all manner of Force, all. 


of V iolence, or of the FThreatnings, that 
the Party gave his conſent, barely be- 
cauſe of the Force he was under; it will 
be juſt to annul a Covenant, which has 
no other Cauſe or Foundation beſides 
the Force that has been uſed againſt 
him whom they have engaged in a Co- 
venant, contrary to Juſtice, and to his 
own Intereft. 
Me have made here all theſe Re- 
N. in order to eſtabliſh the Natural 
Principles of the Rules relating to this 
Matter; and to 47 65. a reaſon why we 
have not inferted among the Rules of 
this Section, that Rule & the Roman 


Law, which fays, that we are not to 


reckon as Violences ſufficient to annul 
a Conſent, thoſe which can only influ- 
ence weak and fearful perſons; but that 
the Violence muſt be ſuch as to — — 
Terror capable of un wor 


of the preateſt Courag Pen a 85. 


ther Rule e to gp 8 of 


Life, or — 75 of the Body: For it 
is moſt juſt and reaſonable, and likewiſe 


3 agreeable to our Practice, that all man- 


ner of Violence being unlawful, we 
ſhould reſtrain even thoſe Acts of it that 
do not go to ſo great Exceſs, and that 
Reparatlon ſhould be made of all, the 
5 9 occaſioned b 475 of Violence 
Which engage the ky elt perſons to 15 
A thing that is unjuſt, contrary 

their [ateteſt. Which 1s boanded Th le 

wiſe on ſome Rules of the Roman Law 
by which all Force is declared unlaw ful 
and all Acts of Nen, prohibited, 
even altho* they are imployed to pro- 
cure one's felf Juſtice f. And theſe Rules 
are fo eſſential a part of the Law of Na- 
that there would be no Order in 


the Society of Mankind, were not even 
the leaſt Afts of Violence repreſſed. 


4 Metum autem non yani hominis, ſed qui me- 
Tito & in hominem oonſtantiſſtimum cadat, ad wa 
ediftum pertinere dicemus, J. 6. A quod. met. cauf. 

Net tamen qufliber metus ad. reſcindendum a 
quæ conſenſu terminata ſunt, ſufficit: ſed talem 
metum probari opurtet, qui falutis periculum, vel 
7 crucigtum contineat. 4, 13. C. de Tran. 

de rele, vend. 
 F Bxem decreram Divi Mard in hzc verba': 


—_— eſt ut ſi quas putas te habere petitiones, 

is. Cuͤm Marcianus diceret, vim 
nullam feti? Caſar dixit: tu vim putas eſſe ſolùm 
ſi homines vulnerentur? vis eſt, & tunc quoties 


„ 1 


vit. Quiſqui mihi fuerit rem 
po debitoris 3 cuniam debitama, non ab ipſo 
{bi n judice /temere poſſidere, 


vel accepiile, .i e for en 8 ja 
crediti non habebit. J. 13. F. quod mat. ua. 
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a Confent. 


5. ene ere other perſons than him 


m they have a mind to force to 
a . 
6. What is done by Force is null, even 
with regard 10 thoſe who did not 
_ uſe it. 


Force by the circumſtances. 
8. When Force is uſed to oblige one to 
comply with a thing that is juſt. 


9. HA and Authority do not impoſe 


Furs. 
An Order of a Court of Fuſtic is not 
Force. | 
L 


* Force is meant all unlawful Im- 1. 


* his will, for fear of ſome great 


7. We are to judge of the 6 Felt of the 
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Definiti- 


reſſions which move any one on of Force. 


vil, to. give a conſent which he — 


not ive, if his 9 were free from 
| the aid Impreſſion . 


fo ob vis eſt . ret impetus, a Rat Fl | 


. 2 mer. * Fim accipimus 
atrocem, & eam A. adversds bonos mores fiat. 
J. 3. §. 1. end. Metam accipiendum Labeo dicit, 
non quemlibet timorem, {ed majoris malignitatis. 
ky . ebd. Propter n impoſitam, contra 


oa * . 1. e. 


All eee, e etch one g of the a. Effe of 
Parties has conſented only thro! Force, Force in Co- 


are null: and the Party who has made — 


uſe of Force will be puniſhed for it ac- 
cording to the quality of the Fact, and 
be bound to make good all the Lok and 
| 1 285 which ws Wl have St 


» Ait p hs 0 metus cauſa FE <it, 


e 3 MOEe | 1. quod met, pag 'Propter 
neceſſitatem irnpoſitam, . contrariam voluntati. 4. J. 
Si quis vi ca aliquid fecit, per hoc Edic- 


tum reftituitur, J. 8 Violentia factas & ex- 


metu ven eg 922 vel ſine 
tii numeratione, prohibeat ei es provinciæ. E.. 
45 7 Fra: 1 i tam contrarium eſt, 
en Tu et, quam vis atque 
2 ES contra mores <>. 
J. us 2 reg. 


All fort of ; "all Piolence, and lers ate 


aul. by ſeveral 9 
11 1. 95 3 ; 


Alcho' the Violences offered, wa the! A 


Menaces that are uſed, donor go to? 
that 
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that Extremity as to — the Life in 
danger, yet it other unlawful means are 
uſed, fuch as the keeping one ſhut up 
till he grants what is demanded of him: 
if one expoſes another to the hazard of 
ſome Evil; tht reaſonable fear of which 
obliges him to give a forced Conſent, 
the laid Conſent will be without effect; 
and the perſon who has uſed ſuch unfair 
mcans to obtain it; will be condemnet 
to make good the Damage, and to un- 
dergo other Puniſhments which he ſhall 
have deſerved according to the circum- 
ſtances. Thus; if he into whoſe hands 
were depoſited Papers, or other Things, 


denies that the faid Things were left 


with him; and threatens to burn what 
he is bound to reſtore, unleſs the perſon 
to whom the Things depoſited belong 
give him a Sum of Money, or other 
thing, which he unjuſtly demands ; 
-whatever. ſhall have been conſented to 


in this manner, will be annulled: and 
the Depoſitary will be puniſhed for his 


Treachery, and for this Exaction, ac- 
cording to the circumſtances e. 


gl is accipiat pecuniam qui inſtrumenta ſta- 
tus mei interverſurus eſt, niſi dem, non dubita- 
tur quin maximo metu compellat. I. 8. 5. 1. F. 
| quod met. cauſ, Propter neceſſitatem impoſitam, 
cContrariam voluntati, metus inſtantis, vel futuri 
periculi cauſa, mentis trepidatione. I. 1. end. Qui 
in carcerem. quem detruſit, ut aliquid ei ext 
ret, 'quidquid ob hanc cauſam factum eſt, nulliu 
momenti eft. /. 22. ch. Si foenerator inciviliter 
 cuſtodiendo athictam, & à certaminibus prohibendo, 
rere compulerit ultra quantitatem. debitze pecu- 
ni: his probatis competens judex rem ſuæ æquitati 
reſtitui decernat. I. wlf. f. 3. %. 
The Laws do not allow private perſons to make uſe of 
2 7 „not even to do them- 
elves Fuſtice. t much leſs do they permit 
them to uſe Violence, to threaten, to oder A order 
ra extort 4 conſent to an "is Sv See at the 


end of the Preamble to this Section the Law quo- 
ted under the Letter . See alſo the ſeventh Article 
of this Section ; and the ſixteenth Article of the 
If a ſoul. fin, | and commit a treſpaſs againſt the 
Lord, and lie unto; his — —1—— in that which 
was delivered him to keep, or in fellowſhip, or in 
4 thing talen _ by Violence, or hath deceived his 
neighbour ; Or have found that which was loſt, 
and heth concerning it, and fweareth falſly ; in any 
of all theſe that a man doth, ſinning therein: Then 
ſhall it be, becauſe he hath finned, and is guilty, 
that he ſhall reſtore that which he took violently 
away, or the thing which he hath deceitfully got- 


ten, or that which was delivered him to keep, or 
the loſt thing which he found \ Or all that about 


Which he hath fworn falſly; hey ſhall even reſtore 

it in the principal, and ſhall add the fiſth part more 

thereto, and give it unto him to whom it apper- 

taineth, in the day of his trefpaſs-offering Zev. vi. 

IV. 

4. e Me- If a Magiſtrate, or other Officer, uſes 
S his Authority contrary to Juſtice, and by 
ſe bs Threatnings, or other unlawful ways, 


= 


Violence will be annulled ; and t 


cording to t 
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whether it he for the Intereſt of others, Alo 
or his own engages any perſon to give a & 
Conſent, hi is. given purely. out of _ * 
fear of the Evil which, he is capable of r 4 ca. 
doing; the Conſent extorted by ſuch ſent. 
\ e wall. he Ma- 
giſtrate will be anſwerable for the Da- 
mage which he ſhall haye cauſed , and 
be liable to the other ' Penalties which 
ſuch a Miſdemeanour may have merited. 

© $i per injuriam quid fecit populi Romani ma- 
giſtratus, vel provinciæ præſes, 'Pomponius ſcribit, 


00 Edictum locum habere, ſi forte, inquit, mor · 


tis, aut verberum terrore pecuniam alicui extorſe- 
rit. J. 3. F. 1. quod met. cauſ. Venditiones, dona- 
tiones, tranſactibnes quæ per potentiam extortæ 
ſunt, præcipimus infirmari, I. Alt. C. de his que vi 
metiiſee 6. g. . See the eighth Section of the Con- 
of Sale, ig the Preamble; // 
Non ement in Ballivia, doloſa Impreſſion quod fi 


-fecerint contractus reputabitur nullus : & poſſeſſio- 


nes dominio noſtto, vel Prælatis, Baronibus & aliis 
ſubditis applicabuntur, niſi de noſtra proceſſerint vo- 
luntate. Ordinance of Philip the Fair in 1320. 
If the Violence, the Threats, or other 5, vides 
ways of the like nature, are uſed towards hon ocher 


other | perſons than him from | whom perſons than 


they intend to extort a Conſent 3 and I 3 


that they intimidate him by the impreſ- ind 10 
ſion which the fear of ſeeing thoſe per- force i 4 
ſons expoſed to any evil Treatment makes /## 
upon him, as if it is his Wife, his Son, 


or any other perſon whoſe ſufferings 


'oughr ſenſibly to affect him, the Con- 
ſent obtained by ſuch means will be an- 
nulled, and the Party offending be lia- 


ble to 2 and other Penalties, ac- 
ne circumſtancess. 
Hex quæ diximus ad Edictum pertinere, nihil 
intereſt in ſe quis veritus ſit, an liberis ſuis, cum 
o affectu parentes magis in liberis terreantur. J. 8. 
C. al. F. quod met. cauſ. Pene per filii corpus pa- 
ter mags quàm filius periclitatur, F. ult. inſt. de 


All that has been d one by Force, N will 6. What i 


not only be null with reſpe& to thoſe doe 5 


"=. * 4 


who have uſed the Force but alſo with Foce 
reſpect to all other perſons who pretend 


null, even 
= with regard 


to take advantage of it. For what is 2 w/e 


of it ſelf unlawtul, cannot ſubſiſt in fa- wv did uu 
vour of any perſon yrhatſoever; even *. 
altho' the perſons who have done the 
Violence, reap no profit by it. 

- f In ae actione non quæritur utrum is qui con- 
venitur, an alius metum fecit. Sufficit enim hoc 

docere, metum ſibi illatum, vel vim, & ex hac re 

eum qui convenitur, etſi crimine caret, lucrum ta- 


men ſenſiſſe. J. 14. f. 3. F. quod mer. cauſ. J. 9. H. 1. 
cod. Ls. C.eod. * * 0 i ern 2 
| VII. 


In all caſes where the queſtion is ,, 1 ar. 
about annulling a Covenant, or any # judge 
| | Conſent 
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the ef of Conſent that is pretended to have been 
the Foree / given out of fear of ſome Violence, or 
other bad Treatment, we are to judge 
1 | . 
feu of them by the circumſtances , ſuch. as 
the Injuſtice that has been done to him 
who pretends to have been forced, the 
quality of the Perſons, that of the Me- 


naces, or other Impreſſions; as if a Wo- 


man has been in danger of her Honour: 
if perſons of a violent tem 907 have 
threatened a weak perſon; ad expoſed 
him to ſome danger: if it was in the 
day or night-time, in a Town, or in the 
Fields. Andi it is by theſe kinds of cir- 
cumſtanccs, and others of the like na- 
ture, and by the conſequence of repreſ- 
ſing all ſorts of Violence and unlawful 
Means, that we are to judge of the re- 
gard that is to be had to the Fear 
which the perſon who complains was 
in, and to the Impreſſion which the 
Fear was capable of making upon his 
Reaſon; and his Liberty sn. 
* Metus autem cauſa abeſſe videtur, qui juſto ti- 
more mortis, vel cruciatus corporis conterritus ab- 
eſt: & hoc ex affectu ejus intelligitur. Sed non ſuffi- 
cit Get terrore abductum timuiſſe: ſed hujus 
el 


Quod {1 dederit ne ſtuprum patiatur, vir ſeu mulier; 
hoc Edictum locum habet. Cùm viris bonis iſte 
metus major, quam mortis eſſe debet, J. 8. F. 2. 
ed. Non eſt veriſimile compulſum in urbe, iniquè 
indebitum ſolviſſe, eum qui claram dignitatem ſe 
habere prætendebat. Cùm potuerit jus publicum 
invocare, & adire aliquem poteſtate præditum, qui 
utique vim eum peti prohibuiſſet. Sed hujuſmodi 


præſumptioni debet apertiſſimas probationes violen- 


tiæ opponere. I. ult. ed. Cum Marcianus diceret 
vim nullam feci: Cæſar dixit, tu vim putas eſſe 
ſolym ſi homines vulnerentur. Vis eſt & tunc quo- 
ties quis id quod deberi ſibi putat, non per judicem 
repoſcit. l. 13: f quod met cauſ. See the third Ar- 
ticle of this Section. | Eg 


ods is yall: ee 
3. When Tf Violence has been made uſe of in- 
Forceis uſed ſtead of legal Means, to force one to a 
to oblige one compliance with a thing that is juſt, 
to comply P 6 5g | 

vith  fuch as a Debtor to pay what he owes; 
thing that the perſons who have had recourſe to 


i juf. violent Means, will be liable ro Dama- 


65 and ſuch other Puniſhment as the 
iolence may have deſęrved, and even 
that of the Loſs of the Debt which 
ſhall have been exacted by ſuch illegal 
courſes, according as the quality of the 
fact may give occaſion thereto h. 


o Julianus ait eum * vim adhibuit debitori 
ſuo ut ei ſolyeret; hoc Edicto non teneri, propter 
naturam metũs cauſa actionis, quæ damnum exigit: 
quamvis negari non poſſit in Juliam eum de vi in- 
cidiſſe, & jus crediti amiſiſſe. J. 12. f. 9 8 uod. 
met. cauſ. Quiſquis igitur probatus mihi fuerit 
rem ullam debitoris, vel iam debitam, non ab 
ipfo fibi ſponte datam, fine ullo judice temerè poſ- 
dere, vel accepiſſe, iſque ſibi jus in eam rem 
dixiſſe: jus crediti non habebit. J. 13. in F. ebd. 
e ; 7 


5 


1 jndicis. eft. I. 3. F. ex quib. cauſ. maj. 


; 1 
0 Not * 
it 18. Sect. 2. 255, 
Negantes debitores, non oportet armata vi terreri 
———Convictos autem condemnari, ac juris remediis 
ad ſolutionem urgeri oonvenit. J. 9. C, de oblig. 
a. the Remark on the third Article of this 
Section. 8 2 
The ways which have nothing of 9. , 
Violence and; Injuſtice in them, but 3 


which make only impreſſions to induce impoſe 


annul Covenants. Thus, the Counſel 
and Authority of Perſons, the Reſpect 
due to whom engages people to a Con- 
deſcenſion, ſuch as that of a Father, a Ma- 
Bites; or other Perſons placed in ſome 

gui, and who intereſt themſelves in 
perſuading and inducing perſons to enter 
into ſome Covenant, without uſing any 
Violence, or Threatning, are Motives 
of which the Impreſſion has nothing 
contrary to Liberty, and which does 


2 annul the Coycnants. Thus, the 
Son who, by the Father's perſuaſion, 


becomes Surety for him, cannot com- 
plain as if the Reſpe& which he had for 
the Paternal Authority had engaged him 
to it by Force. Thus, he ha eee 
bound to a perſon in great Power, can- 
not pretend that his Obligation is the 
leſs valid upon that account . 


Ad invidiam alicui nocere nullim dignitatem 
oportet. Unde intelligis, quod ad metum arguen- 
dum, per quem dicis initum eſſe contractum, Sena- 
toria 17 adverſarii tui ſola non eſt idenea. J. 6. 
C. de his que vi metiſve c. g. I. v. l. 2. C. ne Fiſcus 
vel reſp, Pater Seio emancipato filio facile perſua- 
fit, ut, quia mutuam quantitatem acciperet a Sep- 
ticio creditore, chirographum perſcriberet 1u3' ma- 
nu filius ejus, quod ipſe fenen eſſet ſcribere, ſub 
commemoratione domus ad filium pertinentis, pig- 
nori dandx, Quzrebatur an Seius, inter cætera 
bona etiam hanc domum jure optimo poſſidere poſ- 
fit: cum patris ſe hzreditate abſtinuerit, nec metu- 
iri, ex hoc ſolo quod mandante patre manu ſu3 
perſcripſit inſtrumentum chirographi, cùm neque 
conſenſum ſium accommodaverat patri aut ſigno ſuo, 
aut alia ſeriptura. Modeftinus reſpondit, cam ſui 
manu pignori domum ſuam futuram Seius ſcripſe- 
rat, conſenſum ei obligationi dediſſe manifeſtum eſt, 
J. 26. F. 1. F. de pign. W TE 

IWe ſee by this Law, that we are not to underſtand in- 
definitely that other Rule which ſays, that we ought not 
to take that to be the will of a Son, which he does in 
obedience to the Will of his Father. Velle non creditur 
qui obſequitur imperio patris. J. 4. de reg. jur. 


Whatever is done in obedience to the 10. An or- 
Authority of Juſtice, and to the Order 4% 4 
of a Judge within the bounds of his Mi- Jolle 1 
niſterial Function, cannot be pretended 7 Force. 
to be done by Violence; for Reaſon 
demands that we ſhould pay Obedience 
to thoſe who are in Authority over us!. 


” 


| Vim accipimus atrocem, & eam quæ contra 


bonos mores fiat, non eam quam magi recte 
2 intulit, 
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1 Ot Wat is di ehe rol Fraud 


in general; for altho it be but a 
Kind of Fraud, yer it hath, its proper 
N ame. The word Stellionate hath its 
riſe in the Roman Law, where the Ro- 
mans diſtinguiſhed by the Name of $7e!- 
Hionatus all Pich 8 Impoſtures, and 
other Criminal Frauds which had, no 

proper Name of their {8 ak; But they 
go & chiefly this Name to that Kind o* 

raud, or Crime, which thoſe perſons 
are guilty of, who having ſold or mort- 
gaged A thing to one perſon,” {ell it to 
another, without telling him Werk FOR 
of the firſt Engagement. 


"© Stdlionatum autem objici poſſe his qui dolo 
quid fegerunt, ſciendum eſt: ſcilicet, ſi altud = 
men non 83 uod objicia N enim in 
vatis Jie ef de dolo e be oc in crimini 
ſtellionatus perſecutio. icumque igitur titulus 
criminis deficit, illic ſtellionatus objiciamus. Mari. 

| 143 autem in his locum habet, ſi quis forte rem alii 
cigar diſſimulata obligatione, calliditatem 
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derit, Nam, hee omnes „ Eeflonatagy conti- 
nent. e en 0 E516 1 


Ir ib in this lb n Steele 
the Word: ene * —— it to 
chat kind of Fraud, Where perſons who 
having ſold, transferred, or mortgaged 
a certain Thing, ſell it afterwards;-tranſ- 
fer, or N it to another, without 
ine im with the ift Engage- 
ment. ich is ſuch a Character in 
Fraud, as to make it amount to a Crime, 
and Which is reſtrained b ne 
e! to the e circumiſancs. » 


The CONTENTS. 


1. Definition of Fraud. 
2. Fan is judged by the quality * the 
5 Fact, and the circumfrances.. 
. z. Tast is neuer profumed, but ought 
N. * \ always tobe proved. 38! 
| - Difference between, Perſoual | Fraud, 4 
aud that my is calied pee re 


| Defoition of Stellianate... 
Exception ta the former ICE 
"The Sel: of Stellionate. 


VF * 1 AW, Sea Book 1 | 12 


it is not 


iſtraxerit, vel permutayerit, ein folutum de- 
| Right of Service which is not due to 


not be within the bounds: of a 


oval Fo 7 N N 215 vey pt* . 5 ene en 
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122 51 214 Os ine It Ft: 11 1 


JY Fiaud is meant al furp ige cy; i 9 
3 cunning, dende d. and other of Fraud. 
ea 


dee that is uſed to eheat any one 


* Tta ipſe (Labeo) fig definit, dolum — | 
eſſe ws calliditatem, fallaciam, machinationem, 
ad circumyeniendum, fallendum, decipiendum alte- 
rum adlübitam. J. 1. S. 2. E dub. Dolo malo 
pactum fit, quoties /circumſcribendi alterius causa 


1 e 3 1 1 


- The ways of . Shay 2. Fraud i; 
poſſible to reduce it into a —.— by 
what Fraud is ſufficient to annul a Co- "oft Fae 
venant, or to give occaſion for recover- and the cr 
ing Damages, and what are the cunning cumſtane 
artifices Which the Law connives at. 

For ſome of them go unpuniſhed, and 
do+in no way invalidate Covenants: z 
and others annul them. Thus, in a 
Contract of Sale, what the Seller ſpeaks 
at random, to. ſet off the Merchandiſe 
which he ſells, altho' very often contra- 
ry to Truth, and conſequently againſt 
Juſtice, is not reputed to be ſuch a 
7024 ok 1 8 to annul 185 Sale, if 
they y eee ces as che 
Buyer may eaſily guard himſelf againſt, 
and on which hu ale doth not depend. 
But if the Seller declares a Qua 'of 
la Thing which he ſells, and thelthy 
— 1 Buyer to purchaſe it; as if 
ſells a Land or 'Tenement, with a 


.. 


it; this will be a Fraud ſufficient to an- 
nul the Sale. Thus, in all caſes where 
the queſtion is to know if there be any 
Fraud, it depends on the Prudence of 
the Judge to find it out, and to puniſh 
it, according to the quality of the fact, 
and the circumſtances. And as we 
ought not on the one hand cafily to an- 


Covenants, for every thing that dene | 


Sincerity; ſo on the other we — | 
not to 45 Simplicity and Honeſty to 


become A ex to Derbe e and 
1 75 10 


ix dolo jt h e fi 4 his 
** in actio non erit, & juſta cauſa eſſe videbi- 
tur, judicium dabo. J. 1. C. 1. F. dr dolo, Sed an 
dolo quid factum ſit, ex facto intelligitur. J. 1. G. 2. 
F. de doli mali & met. except. Hoc edicto prætor 
adversüs varios, & doloſas, qui aliis offuerunt cal- 
liditate ſubvenit: ne vel illis malitia ſua 
ſit. lucrola, vel iſtis ſimplicitas damnoſa. J. 1. Fee. 
Quod venditor, ut commendet, dicit : 
— 4 neque dictum neque promiſſum 4 
Si verò decipiendi emptoris cauſa dictum eſt, æque 
fic. habendum eſt, ut non naſcatur „ 
promiſſumve atio, ſed de dolo actio, . 37. . 4 
dolo J. x9. f. de adil. ed. Sec the twelfth of 


the cFveaty Sertion of the Contract of Sale. 
. III. Secing 


Of theNxees os-CovexanTs. Tit; 18. Sect. 3. 257 


. III. 


* 
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4 Diſe- We muſt Uiſtinguiſh the Fraud men. 
rence be tioned here, from the Damage which 


7 happens without the deed of the Parties 


called Do- he aggrieved by an exceſſive Valuation 
lusre pfl. A what falls to his Share, of if a Pur- 


As if a 'Son- concealing his Father's Teſ- 
tament, tranſacts with a Creditor who 
had loft the Title, or Voucher of the 
Debt owing to him, which the Father 
had owned in his Teſtament to be a juſt 
Debt, and makes the Creditor by this 


means loſe his Debt. There is this dif- 


erence between theſe two kinds of 
Wrong, that that in which there is no 
Perſonal Fraud Pony annuls the Cove- 
riants, and entitles. the Party to Dama- 
es, if there be room for it ; whereas 
erſonal Fraud may ſometimes. be pu- 
niſhed, according to the circumſtances. 
8 nullusdolusinterceſſit ſtipulantis, ſed ina res 
in ſe Ahlem uber. I. 3 6. F de verb. ob. See the ninth 
Article of the ſixth Section of Covenants, 
Si eventum fraus habuit. J. 10. F. 1. H que in 

_ fraud. cad. Fraus cum effectu. I. I. in f. F. de ſtatu 
4. Fraudis interpretatio ſemper in jure civili non 
ex eyentu duntaxat, fed ex conſilio quoque deſidera- 


tur. I. 79. de reg. a A i | 
e Fab e oo ee Soil of the 
Gn jn 


;. Do. += Stellen dot 
wy o Ste is practiſed by him who aſſigns, ſells, or 


nother; 


tellionate who pawns. one Thing in- 
{ſtead of another, if it is of leſs Vatue, 
ſuch as Copper inftead of Gold: Or 
who pawns a Thing that is not his 
own. oy 

Vor. I. 


Maximè in his locum habet Srellinnatus, fi quis 
forte rem alii obligatam, diſſimulatà obligatione, per 
calliditatem alit diſtraxerit, vel permutaverit, velin 
ſolutum dederit. Nam he omnes ſpecies Stelliona- 
tum continent, /.3.F. 1. F. Sell. J. 1. C. cod. 

® Si quis in pignore pro auro æs ſubjeciſſet cre- 
ditori extra ordinem Stellionatus nomine plec- 
tetur. J. 36. . de pign. ad. n 

Sed & ſi quis rem alienam mihi pignori dede- 
rit ſciens, vel 1 quis aliis obligatam mihi oblipavit, 
nec me de hoc certioraverit; eodem crimine plecte- 
tur. J. 36. F. 1. end. See the following Article. 


VI. hd 


In If the Thing which is pawned, or 6. Excepti- 


origaged to a ſecond Creditor, after en to the 
it has been pawned, or mortgaged to” 
a former, be ſufficient to fatisfy both, 
then it will not be reckoned Stellio- 

nate l. II 

plans fi ea res ampla ſit, & ad modicum æris 
fuerit pignorata, dici debebit, ceſſare non ſolum 
Stellionatus crimen, ſed etiam pignoratitiam, & de 
dolo actionem; quaſi in nullo captus ſit qui pigno- 
ri ſecundo loco accepit. J. 3 6. f. 1. F. de pign. a. 

Me do not look upon it as Stellionate, where à Debtor 
mortgages his whole Eſtate to divers Creditors, nor even 
where the ſame Land or Temment is mortgaged to ſeveral 
perſons, 147-49 tbe Debtor be otherwiſe ſolvent. But 
we are io judge by the circumſtantes which may have 
engaged the Creditor, whether he be cheated, or not. 


Fo n | 
Stellionate not only annuls the Cove- 7. The Ef- 
nants in which it is found; but it is, f 
moreover reſtrained, and puniſhed ac- aalen! 
eording to the circumſtances =, K 
n Pcena Stellionatus nulla legitima eſt, cam nec 
legitimum crimen ſit. Solent autem ex hoc extri 
ordinem plecti. J. 3. f. 2. F. Stell. 3 
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Of unlawful and diſhoneſt Covenants, 
© The CONTENTS. 


1. Two forts of unlawful Covenants. 
2. In what reſpect a Covenant is contrary 

to Law. © 7 CHO 
3. Unlawful Covenants liable to Puniſh- 
e mem. | aj" 2 P 
4. Effect of unlawful Covenants. 
7. When one may, or may not recover 

_.. what is unjuſtly given. 


* 
Nlawful Covenants are thoſe 1. Tro 
which are contrary to Law. , « ww 

And as there are two kinds of Laws, a 

the Law of Nature, and the Poſitive * 

Law of Man; ſo there are likewiſe two 

kinds of unlawful Covenants; to wit; 

thoſe. which are contrary to the Law .o 

» 35-3) 4 iP L } | Nature, 


ARCO ah. 
"YO AID) 


: 4 2 = 1 4 1 5 „„ = 46 y © EBIT I ot os kn erent ent agomreyo 7 95 ; - NE NS ns I-43 SITE - 
— — 2p 3 — FRE Eags — Ad IE: . —_ e D 8 — 2 8 E x ka RE — 7 22 dd A a ens 3 : — 2 : 22 8 — * p k 
- I REI oa nA ne avi _ CO ES — Rs = > .. a Or ITE 7 Crt rn Nees be RS " EG pt th rt AS PO DL p * 5 2 8 — F _ — AS WR lt x ——- * e — 
C KX FFT 2 ²˙ : IE On 7 3 7 de Ee, Hr. S 1 88 e an 2 : 2 ay ; — — = ht 2 Be: Wan , EI, r 3 Wh n — a 8 — 
4 a CN 25 2 (IT OT pg er ow . e . > 2 2 0 5 30% a Soy \o 0 1 = 2 "ev N $7 be 3 * 5 5 bv — 4 CIS RE ans, — —— —— 2 2 
, » . SE —_— 3 I Fray — 1 2 fi - y my 7 Rt; = T6, * 8 a N na Ring 2 1 2 — bf 
N — 2 r 70 1 q rat) 2 2 8 pſy CP o \ = =” AY 
. 3 N e 
3 — 2 . EE * Shs 4 ; 


Pig) 


1 N — 7 As 8 r 7 5 — 8 ID £ 
lagi tes ö Et rs. CA 28245 r = A 8 
= — . S N * * 154 * 4 * —— 2 72 
5 — Lg — 2 "JF" : PR 
< 8 > b A 9 
A Lo f Cee ey — Wene - 
e g 


28 
N 


— I 


mo ono tang 8 
— — — N 
* 6 © Gy 2 A r a 
_ - - — — — . 


1 
11 


Nadine eo Manners, and thoſe 3 v. | 
. tranſgreſs gp Poſitive Law of - : 
Man. bt kB apainſt the Law of If che Covent is Un cy on 7. ire, 
Nature and Good Miliners, 70 treat a- the part of him who receives, and not ow ma, o 
bout the ee of a Rohhery, or of him who gives, as if a Depoſitary * 
a Murder: and forts of Covenants: demands Money for re bring the Thing i, ,,;,4, 
are in themſelves a Cain, and always depoſited with him, or a Thief for giv- given. 

müll. T tis againſt "the Poſitiye 5 back * het has ſtollen, he who 
Law th Man to ſell to Strangers certain 120 1 oney on ſuch an account 
kinds of Merchandizes, when ſuch Com- 3" it t back, altho' theReceiver 
merce is prohibired * ſome particular N performed his Agreement f.. But 
Law 5 if the 5 be unlawful both on 

the part of the Giyer and Receiver, as 


* e que cone] gw gn va if one who has a Law-Suit depending, 


... ate, Au 
Ee e - | : \ 


j dubitati juris eſt. I. 6. C. s pate. gives Money to the Judge to engage him 
F M008 the ninth vide ef the | wi — 7 the to give Judgment in 4 favour; or, if 
= Contract of Sale. one perſon gives Money to another to 
0 II. . engage him to do an evil Action; he 


2. Inwhat We ought. not to place without wi who wen the Money is juſtl ſtrip- 


f what. he has laid out on ſuch an 
_ 5 tinction in the number of unlawful Co- 2 GY ae geo Br ee it. And 


is contrary venints, as being contrary to Law, all he who has received the Money cannot 
70 2 thoſe 1 in i Chich "Ts Parties agree on ſome rear. the. profit of. the Price of his 


ching contrary to a Law:; but only thoſe Crime: but both the one and the other 


which are againſt the Spirit and Inten- 
will be chaſtiſed by making Reſtitution, 
tion of the Law, and which are ſuch. as oing che Pun: ind ents which 


are. forbidden by the Law. Thus, this and ungargo 
Covenant, wherein it is that the * ſhall Rave deſerved 2900 
Seller ſhall only warrant his own Deeds Quod fi wipe evi acclplentis fuerit, etiam 
and Promiſes, makes between the 50 6 Og * Ut oo defi 2 
ne um, ne em oc- 
9 — D nary cn & cidas, in qua ſpecie Julianus ſcribit: fi tibi are 
ens: alns, ne hominem occidas, condici poſſe. Item fi ti 
Pe ſhall Warrant the Thing ſold againſt dedere ut rem mihi reddas de apud te, vel 
all Evictions whatſoever. But that A- inſtrumentum mihi redderes. l. 1. F. g. & L 2. 
7 — is neyertheleſs lawful, for this F. de conditt. ol zurpens wel f . cauf. Ob reſtitu- 
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enda ea quæ ſubtraxerat acci tem pecuniam, cùm 
aw being made only in favour of the ejus E intet veniat n condictione con- 


Purchaſer, he may renounce What the ventum haue reſtituere debers convenit. 1. 5. C. 
Law hath enacted for his Benefit: and . 


c n en d dang &, accipieptis. do 
this the Laws do not prohibit e. Ear peu CE Fu Þ Ye. 


© Omnes licentiam habent his quæ { intro- cunia detur ut male judicetur. l. 7 8 
ducta ſunt, renuntiare. 'l. Lag c de ad "ay | Me do not iuſiri in this Aptitle 3% is ſaid in ſoma 
Nec eſſe periculum, ne pactio —— juſſui Laws, that in ſbe caſes where the Covenant i is unlamful 
toris antepoſita videatür. Quid enim aliud . on both ſides, the condition of the Receiver is better than 
3% prætor, quam hoc ut contro verſias eorum d that of the Gi ver; the meaning of which i, that the Re- 


et? a quib ? cerver is not made to what he bas received, and 
mer quibus 4 3 — — 12 id that in this daga l —_— i obs nas 
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ratum habere J. x. 
See the twenty ſevent __ of the n Si 2 8 dae ft, ro. 
Rules of ceſſare. 
Sen AF Rt i 1.8. in f. de amdic. 0b tarp. cauſ. I. 2. C. end. l. 9. 
Kannen asse III. * 33 73 de dal. mal. Ge. except; It is neither | 
; | nor Reaſon that makes the = condition better : 
. Uzlaw- Unlawful Covenants are not only en the cnmnary, it is both j „ that he 


EY 3 null, but are alſo liable to Puniſhment, | ſhould be chaſtiſed, not 7 2 hi f/ 
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lawful except to make the Da- 
Covetants. mage Which they occaſion, and to ſuffer 
the Puniſhments which the e nay 

have deſerved who made them ©. 
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Of Engagements wh 


ol . Treatiſe of Laws, the 
Origine and Nature 


Engagements which 
God produces among 

Men, the better to 
link them together in Society: and we 
have endeavoured to diſcover in thoſe 

ources the Principles and Spirit of. the 

aws which relate to the ſaid Engage- 
ments. For fince God hath made the 
Society of Mankind eſſential to their 
Nature, that he might imploy them in 
the Duties of mutual Love, which he 
enjoins them by the ſecond Law; it is 
by the Engagements under which he 


| . Chap. 17. u. B. ch. 2. . 3. ch. 3. ch. 4 
'VorL I. 
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E have explained in the 


of the ſeveral ſorts of 


* — 
n.. 


B. 0 0 K H 
ich are formed without a Cb- 
i venant. _ | 


puts them, that he determines every one 
to the particular Duties which he has a 


mind to preſcribe to him. So that it is, 


from the Nature of thoſe ſeveral En- 
gagements, that we muſt diſcover their 
reſpective Rules, and particularly the 
Rules of ſuch Engagements as are the 
ſubject Matter of the Civil Law. _ 
In order to a more particular Enquiry 
into the ſeveral Matters treated of in 
the Civil Law, we have made a Plan 
of them b, in which we have diftinguith- 
ed two Kinds of Engagements. One, 
is of _ thoſe which are formed by the 
mutual Will of two or more Perſons in 
Covenants ; and it is this Kind which 
has been the Subject Matter of the Firſt 


» The Treatiſe of Laws, Chap. 1 4. —_ 
4 LT* Book. 
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_ pendent] 


_ this Book, the Engagen 


Book.” The other, is of thoſe En- 
gagemen which are formed without 
the mutual Will of the Parties, but 
pay either by the deed of him who 

himſelf without the participa- | 
thin of the Perſon to whom he'is en- 
Aer ; or even without the Will of 
ther of the Parties, and by a bare Ef. 


fect of the Divine Providence: And it 2 
is his ſecond Kind of Engagements "Wizugzam: 
without a Covenant, which” We Thall 3 1 | 


treat of in this Second Book. 
I will be cafy 
reading of the Table of 


formed by the Will of one Perſon alone, 
from thoſe which God 
of the Will of both Parties. 
The Engagements which are forme 
by the Will of the Perſon alone wh 
engages himſelf, have this in common 
with the Engagements that are formed 
"Covenants, *that both the one and 
other Sort having for their Cauſe 
thy, Will of Perſons, there may be ſome. 
of them which may not be juſt, and 
which may be contrary to Law, or 


Good Manners; and in theſe Engage- 


ments, the Partics lay themſelves under - 
no other Obligation than that of re- 


pou 0 1] that is done by, them e. 
ut t c 12 Which habe only 
for their 2 vine Providence, 


and which are independent on our Wills, 
ſuch as Guardi 
and thoſe which are formed by Acci- 
dents, and by Events brought to. paſs 
by God, without our Partjeipation, Gan 
have nothing in them that is unjuſt: 

And 1: is the Hand of God, by which 


2 


b 
rhey are formed chat points vey ih eve-\ 45 


ry one of them what is the Duty the 
oblige us to. Thus, whereas the ged. 
eſt part of Men looking on theſe En- 


gagements, when they 7 painful and 
0 ns; being only a rievous 
heav Vol ke, , Contrary to their 0 
tereſts, 15 Inclinations, ate chem off 
as” much as Gn can with Impunity; 
gugbt, on the 52 to rehe- 
rence in them hay Order of Gad which 
is'4 Fw to us, and. to execute it with 


that Fidelity and Carefulnels MACH. we 


owe t to Whatever 2X commands. 


Cee the „ che Nele of dhe Vites i Co- 
rg the third _ Sections 5 r 


enn 


Of all the Eng weste which are 
formed without à Cœyenant, that of the 
greateſt Importance, which compre- 
hends in it the greateſt number of 12 
* and which demands the greateſt Pi- 
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The CIVI L LAW, Sc. 


delity, is the Eng 


to HO by ne . 
- the [Titles of 5 Þ 
s which arc... Of 


roduces inde- 


their Fathers before they come L; an 


4 e 2 to plan be here 


ft 
to T e of Laws, the 11h Chap. 


dos II. 


gagement of Tutor; 
and it is alſo a Matter that is amply diſ- 
cuſſed in the Roman Laws; wherefore 
we have thought fit to make it the firſt 
""Title"6f"this Second Book; and 
fall afterwards. treat of the other thee 
eee their Order: ERR 
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2 in which they ma 555 capab - of 
9 ing e , 1 In 
1 f * Age, aach 
e Conduct of Meine Per 
be to them inſtead of a Father, as muc 
as is Os and who may take upon 
hinge pe the Care of their Education, 
Management of their Eſtates. 
= it 1s to the Perſons who are called 


to this Office, that we give the Aue 


2 


was that State is, which we call Mi- 
are under 

" Tuition or Guardianſhip, and how long 
it laſts: The Reader may have recourle 
wlad h ag geen ſaid on this Subject in 


and in the Title of Pero 98 
I. add Seck 20 Td 0 
The Engagement of 1155 or Guar- 2 Na- 
\ dians, is among the number of thoſe of chi E- 
which are formed without a Covenant: gagemeu. 
For it. obliges thoſs WhO are called to 
chat Office whether they ill o * 
a juſt Effect of the aer "OL 
99 5 11 0 1 not 
Thus 10 7 ſhou . 
hus, this Du 
th in are their Nene of 


og both be. 


5 7 e the Relation enga ages N to. x 
ftrily, w heel the Care 
Ne Et; ſtares of. Minors belongs properly 


to Hires whom the Law calls to ſuc 
them, if there are no Cauſes which 61 
e them from accepting the ſaid O 
fice, or if they are ger 9 . 
ties which may exc lude the 
As the Tutor is obly 4 en 
will, to take care 18 Perſon and 
ſtate of the Minor; fo 5 2 Rkewiſe iſe juſt 


that the: Minor, on the other 2 


\ 5 | 0 


7 4 oe PS. IT 4A Ti. * . 
11 noeh Tr RA. I Tit. 1. / 10 » 


ſhould be reciprocally bound to the Tu- 
tor; to ratify, after he is come to Age, 
whatever the Tutor ſhall have rightly 
| d, and to allow him the Ex- 
nces which he ſhall have reaſonabl 
id out. 80 that the Guardian 
makes a reciprocal Engagement betwee 
the Tutor or Guardian, and the Pupil, 
in the ſame manner as if they had con- 
tracted with one another. And it is 
for this reaſon, that this Engagement is 
called in the Roman Law a Quaſi- Con- 
tractus, that is, like to an Engagement 
produced by a Contract between Per- 
ons who treat togethers. 
. . F. 1. F de oblig. & act. G 2. Inſtit. de 
obl, bay td IK | Ihe 1 3 NS 
kinds of Daſt-Contratts, among Co-Heirs, or Co- Ex- 
3 
5 5 0 
the ſaid abſent perſon: between thoſe wh ale zo 
have any Ting belonging to them in common, without 
à Covenant: and between him who receives that which 
is not his due, and the perſon to whom he muſt reſtore 
it, All theſe Maiters be treated of m their pro- 


xm Before we proceed to the Explanation 
en our Of the Rules relating to Tutorſhips, or 
Uſage, and Guardianſhips, it is neceſſary to remark 
non on this Subject ſome Differences between 
— our Uſage and the Roman Law; for 
+ Guardi- Without the knowledge of theſe Diffe- 
anſhips. rences, the Reader would be perplexed 
in many Articles, about the application 
of the Rules which are here quoted. 
The firſt of theſe Differences conſiſts 

in this, that by the Roman Law Tutor 

were given only to Males under the 

Age of Fourteen years, and to Females 

under the Age of Twelve; and not to 
Perſons that were above that Age: and 

the Tutorſhip ended, when the Pupils 
attained to the ſaid refpeEtive Ages of 
Twelve and Fourteen; which were 

called Puberty. As to Adult Perſons, 
or thoſe who were arrived at the Age 
of Puberty, they had only Curators af- 
ſigned them till they accompliſhed rhe 
Age of Five and Twenty Years, which 
was the full Majority, according to the 
Roman Law. And even the ſaid Cura- 
tors were given only in two caſes; one, 
when the Minors themſelves agreed to 
itÞ ; and the other, when'the Perſons 
who had matters to ſettle and adjuſt 
with the Minors, procured Curators to 
be aſſigned them, that they might pro- 
ſecute againſt the faid Curators the Ac- 
tions which they had againſt the Ni- 
nors e. But the Tutor was diſcharged 
by the Puberty of his Pupil, and could 
not ſo much as be named his Curator, 
if he declined it a. He was obliged on- 
ly, after his Tatorſhip was at an end; 


to put the Minor in mind to aſk for a 
Curator, and if he had Affairs of the 
Minor in his hands that were not finiſh- 
ed; he was to take care of them, till 
there was 4 Curator appointed to ſuc- 
ceed hime. In France the Tutorſfiip 
laſts till the Perſons have fully com- 
leated the Age of Five and Twenty 
Years. For aecording to our Ufage, 
as well as by the Roman Law, it is on- 
ly after the completion of this Age that 
Perſons are held to be capable of all 
ſorts of Engagements, without hopes 
of being relieved againſt them in conſi- 
deration of their Age. So that in this 
Title therefore we ſhall only make uſe 
of the Name Tutor, both for thoſe Mi- 
nors who are under the Age of Paberty, 
and thoſe who are above it, and who 
are called Adults, altho' that in the 
Laws which ſhall be quoted, the words 
Tutor and Curator muſt be underſtood 
in the ſenſe which they had in the Ko- 
EA.... 8 
. 2. Inflit. de curat. 5 
ky: d. H. 2. I. 2. f. 3. ff. qui petant tutores. l. 1. Cod. 
4 CT. 20. Cod. eee 1 | 26 | 
I. 5. 5. 5. F. de adm. tut. l. un. Cod. ut 
cauſ. . rut. _ | | 


Me muſt obſerve as a ſecond diffe- 
rence between our Uſage and the Ro- 
man Law; that by the Koman Law cer- 
tain perſons were called to Tutorſhips 
| oy may to all others, ſuch as thoſe 
ho had been named by the Father in 
his Teſtament, and for want of ſuch 
Nomination the Next of Kin, and if 
there were many in the ſame degree of 
Kindred, they were all called together. 
But in France the Ulage is, that the 
Relations of the Minor are called to ap- 
pear before the Judge who has the Ap- 
pointment and Nomination of the Tu- 
tor, in order to ſee ſuch Tutor aſſigned, 
and they do not implicitly, follow the 
Will of the Father, who had nominated 
à Tutor by his. Teſtament, nor the or- 
der of the Proximity of Blood. But 
ke Relations are at liberty to make an- 


caſion for it. And this Liberty takes 


place not only in the caſes where the 


erſons whom the Proximity of Blood 
would call to the Tutorſhip ſhonld have 
juſt grounds of bring excuſed from it, 
or ſhould be incaps le of it; but it is 
made uſe of to diſcharge very often the 
Next of Kin, who have no legal Ex- 
Cules to offer why they ſhould be ex- 
etapted from it. And it is for this rea- 
fon, that in France all Tutorſhips are 


uid ro be Dative; and althe this Uſage 
18 
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other choice, if they think there is oc- 
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Ihe c IVI L 


25 * is 8 aPrinciple of Equi ng be 


cauſe in reality it may ſo happen chat 


the Next of Kin, Who has not, = 


haps, ſufficient, Excuſes to exempt 


from the Tutorſhip, may not have the 


nation that are neceſſary to make 
ood Tutor; yet this Liberty is very 


A To Shed uſe,” and the near- 


eſt Relations, who often have not the 
Good of the Minors ſo much in their 

iew, as to themſelves delivered 
8 the burt of the Tutorſhip, 
contrive, by their intri to get ĩt 
ſettled on the remoteſt Relations; which 


is an Abuſe that ought to be corrected, 
by ſome F for that * 


poſe. 
cap. 5. See the 
erghth Arti of th kel den, 94 


The third difference between our 
Uſage and the Roman Law, conſiſts in 


| the manner of appointing Tutors to 


Minors. For ſeeing there was not in 


Rome any Publick Officer who did the 
Functions which in this Kingdom are 


performed by the King's Proctors in the 
reſpective Juriſdictions; it was required 
that the Mothers of the Minors, their 
Relations, their Friends, or their Liber- 
tines, that is, thoſe who have been ſer 
at Liberty from Slavery by the 15 55 
tors of the Minors, ſhould appl 
Bs Mag 5 1. to have Tutors digs 
ed them t in France it is 
duty of the King's Proctors, and of 
thoſe who perform the Functions of that 
Office in the inferior Courts of Lords 
of Mannors, to ſee, that Minors have 
Tutors aſſigned them; and the Mothers, 
or Relations, who haye a mind to ſee 
that due care be taken of it, may 
ply to the ſaid Officers for their afliſtan 
5 this matter. 1 


| © 7h, E 2. tant u. 4 


As to the other differences NY 
may happen to be. between our Uſage 
and the Roman Law, they ſhall be ta- 
ken notice of in their proper places, and 
it is not neceſſary. to fay any thing of 
them here, 

{It may not be i impro er to obſerve 
here, that in the Law of England, there 
are three manner of Guardianſhips, VIZ. 


by the Common Law, by Statute Law, 


and by Cuſtom b. By the Common 
Tas, Thete are four forts of Guardians. 
There is a Guardian in Chivalry; who 
is the Lord of whom the Infant doth 
hold his . Lands, and who, ſo ſoon AS 


the Father. ech, hath the Wardſhip 
and Keeping of the Heir z and thereby 


1. 4 | 


„ £ & e. na, If 68 | 
3a Ls. "ng: New. 2.1.6 


in our Books! 


„Sc. Book II. 
E Body of the Ward 


his till he arrive at full 4 


But this r in Chivalry 
now aboliſhed by Act of 33 hg 
12 Car. II. cap. ** 


And there is a 
Guardian by Nlature, ſuch as the Fa- 
ther is of his Son; who as to the Ward- 
ſhip of the Body of the Heir, was pre- 
ferred even to the —— who was Guar- 


dian in Chivalry, te Wo on that account 
was phones to. the n 952 the 
Land k.] B 

d 1. Nr. fd. 88. 0 


Litlaan, Seff. 133. 
* Littleton, Sect. 114. 1 kb, 15 W 


\ [There is likewiſe a Guardian in 
who is the Next of Blood to 

when the Inheritance cannot deſcend; 
and he is intitled to the Wardſhip of 


the Land, and of the Heir, until Lo 


age of fourteen 1s And alſo à Guar- 
ian by reaſon of Nurture, all frequent 


5 ot f. 88. 6 ou, mie. bh. x, 

bit. 14. 

"TAs. to | Guardianſhips Stature, it 
is enacted in the 4** ps by 5b Phil. & 
Mar. cap. 8. in relation to the —— 
away of Women Children, under ſix- 


teen years of age, without the conſent 
of Parents, that the Father, or Mother, 


perſon as the Father ſhall have | 
any Act in his Lifetime, 


or ſuch 


- 


appointed. 
| 251 his WII and Teſtament, ſhall 


have the Cuſtody. of ſuch / Woman 
11d. And by Sa, 12 Car. II. cap. 24. 
5.8. it is —— fully enacted, That it 
ſhall be lawful for the Father of a Child 
unmarried, . and under One and Twenty 
ny of Age, (whether Born or Poſt- 
umous, or whether the Father be One 

and Twenty years, or not) by Deed in 
his Lifetime, or by his laſt Will in 
writing, in the preſence of two or more 
Witneſſes, to diſpoſe of the Cuſtody 
and Tuition of ſuch Child till full Age, 
or for a leſſer time. And that ſuch Diſ- 
poſition ſhall be good and effectual a- 
gainſt all perſons claiming the Cuſtody 
or Tuition of ſuch Child, or Children, 
as Guardian in Socage, or otherwiſe. 
And the perſons ſo appointed Guardians, 
may take into their Cuſtody. and Tuiti- 
fs to the, uſe of ſuch. Child, or Chil- 
„ their Lands and Perſonal E- 


. manage the ſame, until their 


reſpective _ One and Twenty 

Fe or la er time, according to fach 
DifpoGrion of the Father. 

* the Tuition and Cuſto- 

of © — Children of Citizens 

1 Frecwen > belongs to the Mayor 


1 
x. 


" 
- 1 T. * 
4 2 1 


dt Aldermen of the City, 
Wo © Vang re 1 e ib. 


o f 88. 6. 


II there be no Teſtamen ae Tu 
bor other Appointment. of a Tutor b 
the Father, and the Child be not ad 
then may the Ordinary commit the T u- 
ition of the Child to his Next Kihſ- 
man, who demands the fate, as in the 
caſe of Adminiſtration to one Vee. i In- 
teſtate v. According to our 
England, if the Child is en 
years of Age, it muſt be at his own re- 
queſt,” and nomination, that rhe Judge 


8 2 him a Tutor, or Guardian. 


But if he is under Seven Vears, then 
the Judge may do it e officio®.} 

95 nen of Will, Part 3. . 9. on 
® Clarke's Prax. tit. 208, 209. 


Our Laws in England, ſpeak nothit 
of ans Excuſes of ane n 


ans; becauſe, according to our Uiage 


no one is put u on this Office a 

His will r. Altho” the Roman Law, 
and the Laws of other Countries, ex- 
tend the Age of Minority to Five and 
Twenty Years; yet in 
we carry it no farther than Twenty One 
Years compleat ; at which Age our 


Laws look upon all Perſons to be capa - 


ble of haying * Congue of: their own 


2 
„ Cowel's Ati 16 4. 1 27. OY b 05 
* Coke 1 Infitt. fol. * W N C'S 


» * 4 
ai. 3 1 . Fl 6s * 3 


aan td 8 0 . 1 
e men nd and of ther Nami 


1 4.4 6 WS tion. 


x 
N > 
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38 ho muy be Tutors. 


reat Britain, 


the Tutor UA the Fe 
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#. Js, 


Fitate of the Minor.” And this Office 
is called 1 —— or Guardianſniip⸗; 


1 2 = an Engagement to take that 


Appellantur tutores ſquaſi tültdres 5 de. 


fenſores. f. 2. Aff. de tel. I. 1. H. 1. F cod. 
Et tutela, ut Servius definit, vis ac poteſtas in 
capite libero, ad tuendum eum, qui propter ætatem 
ſe deſendere nequit; jure civili 2 ac permiſſa. 
Tutores autem ſunt, qui eam vim ae poteſtatem 
habent. F. 1. n 4. J. H. 1. 
Tutor perſonæ non rei 7. I. 14. fe de teſt. tui. 
im täter von febun dumtaxat, he oe wk 


oe (ith tongs n $: 9. ＋. "OI E pet. 
| II. 


IHE Tutor! is be to who, 4 cal i. Definiti- 
mitted the Care of the Perſon and 14 Tutor- 


The Minor is. he who has not as yet . Duration 
Five and T 22 compleat e. And of the Da- 


thoſe who are u 
their Fathers die, being in that State 
which is called Infancy, or Minority, 
are put under Tuition, while the fad 
Scat laſts, 


© E' Minorem autem v ti in annis natu, 
videndum eſt an m vigin 7 adhuc dici- 


mus, ante horam qua natus eſt: ut fi captus fit 
reſtituatur, cùm nondum 3 ita erit di- 


_cendum, ut a momento tempus 


5 Proinde inde & {; 4 ae nar , Fre 
Priore, Gre poſtetiore die 
E Nam id biduum pro uno 
fterior dies —— —— J. 3. 35 3. Fr 
de minor. Set touching the 'Biflextile, the twen- 
tieth Article of the t Section of the Reſciſſion 
of Contracts. 
- | /Maſeul? puberes, & Sele valet uſiue 
ad vigeſimum quintum annum completum cura- 
N accipiunt.; Quia licet puberes;{nt, adhuc ta- 
n ejus ætatis ſunt, ut ſua tia tueri non 
int. - ft. de car. See the Remark in the 
8 eto this Title; concerning the difference 
| between thoſe who! are under P N yer 
who are Adult, and the Duration. of 

[1t has been already obſerved, that the Age 5 Ma- 


5 which the Romand foviad ar Xs anal 7 
> * 


10 Oue and * eee Coke + Hf. 
fol, 78, b. N14 ne 


unte! 21 III. nt: | ma 39 1 


li 


Tuition of a 


Altho· 1 ht nathit 


nor's Heir and Succeſſor ; yet feein 


may often hap at the near 
Ws are eber [ru Ale of 5 4 Sf. 


er the ſaid Age when torſhip. 


Celfus foie it, 52 re- 


0 70 name for the z. 1. 
Minor, him whom the are Re- 


Nearneſs of - Blood calls to be the Ai ee 7s 
. ought to 


T appointed 


7% Tutors, if | 
there is no 


Tutors, or have lawful 2 fer de- n 10 


e elining the ſaic Office, we may targe,," 
for Tutors, Relations of 4 remoter de- 
reef, of in default of Relations, thoſe 
who are allied by Marriage, and even 
Strangers, if there be no Relations, or 
Allies, who can be named, that is, who 
are capable of being Tutors, and who 


0 2 "Bhs The. Tutor tales an Oath of faithful. have no law ful Excuſe for declining the. 


ration. 


Office: And if in the Place wheregbe. 
2 Pupil 
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ow fone or 


＋ 1 14 


| 7 * 


1 * 


be 1 one ma) be choſen of 
LR . 7 Beese j | 114 ; ; 


Av; 1 * 11 * 5 Ae 
e unt, nn guineis, m run 


ad legitimam /hzreditater | A i 1 
ſumma providentia, ut qui t hanc Wees 
nem, iidem tuerentur bona; ne dilapidarentur. 1. 1. 
F-; 2 . . 

— — eſt N alibi gs.” ut 
puta; ſi ſit confanguinea pupillo: nam itas 
quidem ad agnatam pertinet, tutela autem ad 4 
Gam; 4. 1. f. 1. H. de legiti tur. WT 7: 

6 Si, 
oriundi ſunt, qui idonei videantur eſſe tutores, of- 
ficium ſit m um inquirere ex vicinis civi- 
tatibus honeſt imum quemque, & nomina præſidi 
provinciæ mittere, non ipſos arbitrium dandi {bi 

F J. 24. F. de tut. & cur. datir. I. 1. F. 10. 
cv. Quzro an non ejuſdem civitatis 
N 1 dare poſſit? Paulus 


== fe, 254 de teſtam, tut. 3 4 
uit N fifth Article of the ſeventh Section. | 
* [By the. Lan of England, the next Relation of the 


Minor, to. whom the Inheritance cannot deſcend, ſhall 
have the Wardſhip of the Land, and of the Heir, until 
he be fourteen years of A Fr As 15 if abe Land deſeend to 
the peer of the Buds then the Mother, or 
other next — aue fide, ſhall bers the 
Wardſhip; or the Father, or next Friend on the 

2 Ade the Land deſtend to. the Heir 1 the part ef the 

| Littleton, n 55 


4. Nom Farben“ and Mothers ; Nr hare Nu. 
nation of tors to their Infant Children. But al- 
7 2 < tho” their Choice be à preſumption of 
„„ . and Solvency of the Per- 
Mather, ſon whom'th * 2 have named; yet others 

may be named in their place; if there 
1 any cauſe which e the mak- 
ing of another Choice. For it 
happen, either that the Father has ma 
a bad Choi or that ſome change hath 
affe app cd, either in the Mo- 
rals, or Subſtance of the Perſon. whom 
he had named. „el ots bun 

4 WN D \ Ft . 


THbA Ji onve 
by M TY: 

„Lege — tabulrum erbt 

gabe liberis tus ſive tar we oth 


| ebit, .. 4. 1. end, 14 N 
* 2 Ves 1 uitur, : 
1 2 Left, 'vel . 4A Nitw pa- 
tri voluntatera; prætor itacaccipere debet, ſi non 
| gu EEE aue gen. 


comperta habet. J. 10. ü . 
tem ei potiſſimum 1 55 a 
r dieat, 5 teſtator delegavit, attamen non- 
ab; hoc hr ke 7 Pata, ſi pater minùs 
o conlilio, it; forts minor 25. 
vel e eo dempore fecit, quo iſte tutor „ ritæ vel 
frugi videbatur, deinde poſted, idem cœpit male 
converſari, ignorante teſtatore: vel fi oontem 
tione facultatum ejus res ei commiſſa eſt, 


Poſted exutus eſt, J. 3. f. 3. ifs Lian G 29 


89 aol / 


1 r. 3s; a) #: Mot „V (1&2. On * et IE » 
N non id 10 Side ow 
5. One or We may name to One only Minot, 


more 8 or more Tutors, if his Condition 


4 


us The 1 Lit, Aw, ©: B 80 ok 4 ? 


"Jefint>in: civitate, e e | 


. lations; V 


"and the largeneſs of his} requiremay te 

the 8 of 2 named. 
And the Tutors manage ns jointly 
A the whole Eita e Mi- 
not or each of them a apart, 15 t which 

is ſepara rely een to his Charge, 

o the Rule which Thall 'be 


rs in irs proper place v. e 


upll qu tam _ 1 in — FR 
Ky, b Nomæ, prætor: 
e præſes be dare. pateſt, 7. 2 


% mt. * = 1. By: F. de aun. Gr Per. ne 
4.1. 9. 1. 2418 
r. * rang ge une of the Sh d. 


i #11 N 12 VI. = War br 1 a 50 
Beſides the Tutors | who: are com- 6. Dun, 

monly. given to Minors, of all Conditi: 2 

ons, for the Management of their Af. ud L, 

fairs, ſometimes others are named, who "ok 

are called Honorary Tutors, when the 

Condition of the Minor deſerves it: 

And their Function is, to watch over 

the Adminiſtration of thoſe Tutors who 

act, and to adviſe them; and, for di- 


ſtinction's ſake, the Turots who have 
the Burthen of the Actual Management 
of the Minor's N are alled O- 
d Tutots o. 3 Er T 


dum quidam 1 qui W 8 
hunt qui ad hoc dantur ut gerant. J. 14. f. 1. 
F. de ſolut. l. 26, H. 1. F. de te tur. J. 3. f. 2. F. 
4 adin, &. per. tur. Czteri igitur tutores non 
miniſtrabunt; ſed erunt hi quos vulgò honorarios 
appellamus dati ſunt quaſi obſeryatores actus 
us qui geſſerit & cuſtodes J. 3. f. 2. F. de adm. 
25 tut. neee 


- 
V „ 1 
Wo > — Bode Re +7 _ P ee. a Ea 


| An pk whether they be . 2 
by the Father, or Mother of the Mi- Ae ro be 
nor, or whether they be called to the 


-Office-by" Proximity of Blood, or be 5. %, 
otherwiſe choſen, dught to be Judici- , 
ally bebe by the Judge of the 
Guardiatifhyp ; that is, the Judge of the 
Place where the Minor Herr et 
dende f. cee „n e w e. 5 


A Magiftratus ei civitatis unde my tul . 


nem per conditionem patris ducunt, vel ubi eorum 
ſunt facultates, tutores vel curatotes his quampri- 
mum ſecundum formam perpetuam dare curabunt. 
I. an. C. ubi per. tut. v. Toro zit, F. de confirm. tutor 
& tit. inſt. de Atil. tur. In France the e 2 
not name the Tutor, nor confirm him whom the Father 
has named, but by the Advice of the Friends and Re- 
N 2. C, de adm, tut. where 
mention is made of taking 8 
a Pk 
WRAP 5 8 OI 


A VIII. I 


The Dn of Tutor may be 8. Tu 
made two Ways, as to what concerns ith art 
the ſafety of the Minors Eſtates. One 7" * 


is, when thoſe who name them, inforn 


themſelves well of the Solvency of the 
Tutors, 


Tutors, without obliging them to give 
Security: And the other is, when the 
Tutors are not admitted to the Tutor- 
ſhip, or Guardianſhip, without givin 
Security a. Which takes place only wit 
reſpect to thoſe who are be to ac- 
cept the Tutorſſip, or Guardianſhip, 

on that condition. . 

A (Legitimos tutores) cogi fatiſdare certum eſt. 
I. 5. F. 1. F. de hgit. tut. Nonnunquam ſatiſdatio 

ab eis non petitur. d. l. f. 3. Teſs Texts reſpected 

only the Tutors who were called by Proximity of Blood. 
For the Tutors who were named in the Father's Tefta- 
ment, were not obliged to give Security. I. 17. ff. de 
teſt. tut. Ir i an eaſy matter to percerve the reaſon 
of this Difference which the Roman Law malie between 
theſe rwo ſorts of . Tutors: According to our Uſage, no 
Tutor is obliged to give Security. But it may ſome- 
times happen in a competition about the Tutorſhip, or 
Gmardianſhip, that thoſe who put in for it, aliho ww 
were not bound to give Security, do nevertheleſs offer 
of their own accard,'. becauſe of the Intereſt which they 
may have in the preſervation of the Effects belonging to 
the Eſtate; the ſaid Offer giving them the preference 
before others who might be called to the Tutorſhip, and 
mho might be leſs ſolvent, See the following Ar- 
ticle, and the. thirtieth Article of the third Sec- 
[By the Law of England, he that is conſtituted Tutor, 
or Guardian, by the Magiſtrate, or Ordinaty, is bound 
to put in Security. Cowel Inſtit. lib. 1. tit. 24. But 
in Prafice, this Law is not now obſerved, to the great 
detriment Minors, where inſolvent Perſons get 

* Poſſeſſion of their Efects, and are never able to account 

fir them 1 


. 12 : 
5. Ne- If of two or more Perſons, who are 


rence of the named Tutors, one offers to give Se- 
Tuor who curity, and the others make no ſuch 
ofers 9 Offer; he who offers to give Security, 
5 ect ſhall be preferred, if there is no reaſon 
for preferring another, either on the 
account of Morals, or for other Cauſes. 


Non omninò autem is qui ſatiſdat præferendus 
eſt, quid enim fi ſuſpecta perſona fit, vel turpis, 
cui tutela committi nec cum ſatiſdatione debeat 
nec ſatis non dantes temerè repelluntur, quia ple- 
rumque bene probati & idonei atque honeſti tuto- 
res etiam ſi ſatis non dent, non debent rejici. 
Quinimò nec jubendi ſunt ſatiſdare. J. 17. F. 1. f. 
de teſt. tut. Fides inquiſitionis pro vinculo cedet 
cautionis. I. 13. in fine. f. de tut. & curat. dat. 
Cum reliquis oportet magiſtratum & mores crean- 

dorum inveſtigare. Neque facultates enim, neque 
dignitas ita ſufficiens eſt ad fidem, ut bona electio, 
2 & benigni mores. J. 2 1. f. 5. F. cod. 
See the thirtieth Article of the third Section. 


* 4 


% 7% The Father hath the Adminiſtration 
Faber, or of the Goods of his Children; with re- 


Graudfa- ſpett to which he is to them inſtead of 


* 7, Tutor by Law. 


Si ſuperſtite patre per emancipationem tui ju- 
ris effecta, matri ſucceſſiſti rebuſque tuis per legi- 
timum tutorem patrem, eumdemque * 
rem adminiſtratis, &c. J. 5. C. de dolo. Inſt. de leg. 
par. tut. Quis enim talis affectus extraneus inveni- 
atur, ut vincat paternum: vel cui alii credendum 


Vo L. II. 


Fi 1. 8 i 2 3" hh. 2 S - 
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eſt res liberorum gubernandas, parentibus derelictis. 
L 2. C. de c. fur. See che fifth Article of the 


firſt Section of Cutators. 
All perſons may be named Tutors, 11. 1% 
who are not under ſome Incapacity, or 9 be 
who have not ſome lawful Excuſe for . 
being exempted from the ſaid Office* ; 

So that it is only neceſſary to know 

who are the Perſons that are by Law 
declared incapable of the Office of 
Guardianſhip ,- or exempted from it. 

And this ſhall be the Subject Matter of 

the ſeventh Section. 

Dicendum primùm eſt quos creari non opor- 

tet. J. 1. §. 3. F de excu. Al Nee 


The Tutor being named, he takes 12. TheT#- 


[| ; " 


an Oath in Court, (faithfully and truly e n 


to execute the ſaid Office, and to pro- aT 
cure on all occaſtons the Good of the Adimimi- 
Minor", _ Doreen tration. 


Volumus, dum celebratur decretum quod tra- 
dit curam ei qui ad eam accedit, etiam jusjuran- 
dum eum dicere, ſacroſancta Dei evangelia tan- 
gentem, quia per omnem pergens viam, utilitatem 
adoleſcentis aget. Novell. 22. c. ult. v. J. 7.5. 5. 
C. de curat. fur. See the firſt Article of the ſecond 
Section of Curators. | | 
\ {This is another Abuſe that has crept into our Prac- 
tice in England, that Tutors are not ſworn to the faith- 
ful Execution of their Office. Whereas heretofore when 

vy Perſon was admitted Tutor, or Guardian, he was 
obliged, before his Admiſſim, to make Oath to admi- 
niſter the Affairs of the Minor to his profit and benefit, 
to | exhibit a true and faithful Inventory of all the 
Goods, and to render an exact and true Account of his 
Office, whenſoever thereto required by the Fudge. Which 
is the ſame Oath that is adminiſtred to all Executors, 
and Adminiſtrators, Cowel's Inſt, lib, 1. tit. 21.] 
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SECT. Il 
Of the Power of Tutors. 


T is to be remarked in geperdl, on Tutor ſbi, 
this and the following Sections, that 97 Gi. 
the Office of a Tutor extending to all 2, ** 


| General En- 
that concerns the Government of the gagement. 


Perſon, or Management of the Eſtate 
of the Minor; it comprehends all that 
variety of Engagements, which the 
Affairs of all kinds which may fall out 
render neceſſary. And this Gtngniibes 
Tutorſhip, or Guardianſhip, from the 
particular Engagements that are formed; 
for 5 15 either by a Sale, by Let- 
ting to Hire, by a Loan, by a Depo/i- 
tum, and others of the like nature. 
For whereas thoſe Engagements have 
their limits 1 by their Nature, 
the variety of Things that fall under 

Mm the 
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which they have by Law. 


Tutors 
ou ght tro 


Minors. 


The 01 V 


the Adminifiiation- of. Tutots makes 
their Engagement to be general and in- 
definite. We ſhall explain in this and 


the following Sections, the Rules which 


relate to the ” Admiliſtration of Tutors, 
their Engagements, and the. Power 


1 
FUE 
F 


" Sive generalia ſunt, & fidei jade yelui 
pro ſocio, negotiorum fon m, Tele; he ſpe- 
cialia, veluti mandati,” èommodati, depoſit,” 1. 38. 
F. Af. See the lf e of che fit Sftion of 
7 ar tnerſhip. 34 

It may not be — to dere bas 
how proper it is for Tutors to conſult 


* with the Relations of their Minors,” as 


tions of their 


to the manner and. method of their E- 
ucation, the laying out of their Mo- 
ney, the Management of their Affairs, 


the regulating their Expences of all 
kinds, and dF; ching elſe in [the 
| Exerciſe of their 

admit of any difficulty. 


utorſhip, chat may 
In France, it is the conſtant Cuſtom 


and Uſage, to name a certain number 


of Relations of the Minor, or other 
Perſons, whoſe advice the Tutor is ob- 
liged to take, and to govern himſelf by 

Kt Counſel z and it is upon the De- 
liberations and 'Connlels of the ſaid Per- 
ſons, that the Judge examines into the 
Conduct of the Tutors, and that he al- 
lows, or diſallows their Expences which 


may be liable to any exception?” And 


in Nia of the greateſt importance, 
ſuch as the Marriage of a Minor, the 
Alienation of their Immoveables, and 


other Affairs of conſequence, it is uſual 


in France to afſemble before the Judge, 
either the Perſons who arc appointe ed 
for the Ordinary Council of the Tutor, 
or a greater number of Relations, to 
give their Advice in ſuch matters, which 


may ſerve as a Rule to the Tutor. 


We ſee ſome Footſteps of this in the 
Roman Law it ſelf, that in certain caſes 


the Magiſtrate did, of his own accord, 


and by vertue of his Office, take the 
adyice of the Relarions, either touch- 
ing the Education of the Minor, when 
there happened to be any difficulty in 
it, or concerning the Alienation of any 
part of his Eſtare®: And there is like- 
wiſe in the Roman Law an Example of 
a Council appointed to the Tutor by 
the Father 45 the Minor ©. But our 
Ufage, with reſpect to the Council of 
the Tutor, 1s different, and extends in 
general to his whole Adminiſtration; 
and it is according to this Ulage that 
we are to interpret” the Rules which 
relate to the Power of Tutors. | 
. 1. C. ubi pup. educ. debear. tis. K. 11, 
reb. em. qui ſub. 5 £ $ E 
7 L. f 6. 8. f. do ad. & be. u. 
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2. The —_ and Authority of wt 


3. The — hieb the Tutor 0 toy 
out. 

4. Adminiftratidn of Haie, Þ 

J. The Extent and Li TIL F the Pouer 


*. 77 the Tutor. 

6. Of the. Tutor who makes a bad uf of 
Bis Pomꝶr. 

7 Fa the Father has Haie the Tutor 
#0, follow the Mother's. Advice. 

8. in what. manner the Tutor atts for 
"the Minor.” 


15 2 etts of the Tutor's > eatery. vm 
reſtitution of the Minor, norwwith- 
» Panding e Tutor's. Authority. 
11. a” , e between the Tutor and 
Fi, Minor, anather T1 utor is ſub- 
4k, ee 
12. The Tutor cannot accept an Aer 
ment fog Debi 7 10G by his Mi- 
HE. Tutor being named to be in 1. De 
the place of a Father to the Mi- ande 7 
nor, his Office implies two general Ob-* 
ligations; One relates to the Govern- 
ment and Education of the Perſon of 
the Minor; and the other concerns the 
Adminiſtration and Care of his Eſtate. 
Thus the Law gives to the Tutor the 
Power and Authority that is neceſſary 
for theſe Functions , and obliges them 
likewiſe to diſcharge. them with that 
exactneſs and „edel Which ſuch a 
Truſt requires b. | 


* Tutela eſt vis x0 poteſtas ad tuendum cum, 
2 endere nequit. J. 1. F. de 


.., . cod. 
: 8 this and the tov irvine bo 


tians. 
5 II. 
The Power and Authority of the, „ 
Tutor extend to every thing that may Power ad 
be neceſſary for the uſe of his Ad- 4) 
miniſtration z; and the Laws conſider 7 ** . 
him as a Father of a Family, and even 
ive him the Name of Maſter. But 
is = to adminiſter as a and 
careful and is b to give 
an Account of the Uſe which he thall 
have made of the Power that is given 
him e. 


bee non dt nemine pu- 
Pilli, _ quivis paterfamilias idoneus facit, non 
2 defendi. . 10. . de adm. & per. tur. Tu- 
qui tutelam gerit, quantum ad providentiam 
Emde loco Liber! Seder l. 27. f. 

bY. E 


pences 


which the 


adm. 


3. The Ex- The Tutor may 
3 


. * 


* 
2 bh: 
£ AS: 
e 
- 


F. de reg. jur. Tudor in 


& ear, 157. 

IN N . 

admingſtrat, non cùm pupillum ſpoliat. J. 7. f. 3. 

F ean 
u 


that are neceſl; eful, or decent, for 


Tutor may the Affairs of t le Minor, for Repa irs, 


lay out 


for the Charges of Law-Suits, for a 
Journey, and on other ſuch like Occa- 
ſions, according as the Quality of the 
Minor's Eſtate, the Nature of the At- 


fairs and the circumſtances may require. 
And in cafe there be any doubt about 
the uſefulneſs or en of the Ex- 


dences, he ought to get them regulated 
— the je ay But the Expences can- 
not exceed the Revenue or Income, un- 
leſs it be in Caſes of great neceſſity, 


" . 


for the Good of the Minor e. 


* Sumptus in pupillum tuum neceſſarid & ex 


\. juſtis honeſtiſque cauſjs judici qui ſuper es re cog- 


niturus eſt, {i probabuntur facti, accepto ferentur, 


.,  etiam ſi prætoris decretum, de dandis eis non fit 


interpoſitum. Id namque quod 4 tutoribus, five 
curatoribus bona fide erogatur, potius juſtitia quam 


- aliena auctoritate firmatur, J. 3. C. de adm. tut. 


Item ſumptus litis tutor reputabit, & viatica, fi 


ex officio neceſſe habuit aliquò excurrere, vel pro- 


fieiſei. J. 1. §. 9. F. de tur. & rat. diſtr. l. 1. G. 4. 
F de cnur. tut. & ut. aft, 3 
- © Quid ergo fi plus in eum impendit, quam fit 
2 facultatibus? a an poſſit hoc ee 

'Labeo, ſcribit, poſſe. Sic tamen accipiendum 
eſt, ſi expedit pupillo ita tutelam adminiſtrari: cæ- 
terùm fi non expedit, dicendum eſt, "abfolvi pu- 
pillum oportere. Neque enim in hoc adminiſtran- 
tur tutelæ, ut mergantur pupilli. Judex igitur qui 
contrario judicio cognoſcit, utilitatem pupilli ſpec- 
tabit, & an tutor ex officio ſumptus fecerit. 1. 3. 
F. ds cont. tut. & ut. at. See the two follow- 


Ip, 


4. Adnini-. The Adminiſtration af the Tutor 


ſtraton 
Affairs, 


6&3 


ef reaches to every thing that is neceſſary, 


or uſeful to the Minor. Thus he may 
pay off the Debts owing by the Minor, 
if they be clear and liquidated, he may 
acquit the Char es, call in the Debts 


EN l that are due to im, and make the ne- 

ceſſary — ry But he cannot alie- 
nate the Immo 

Minor except for neceſſary cauſes, ſuch 


mmoveable Goods of the 


as the diſcharging of Debts, if they 


are preſſing, or burdenſome; and that 
only when the ready Money, the Rents, 


the Debts owing to the Minor, and his 
other Moyeable Effects, are not ſuffici- 
ent to diſcharge what he owes. In 


which caſe, the Alienation is to be made 
after a Judicial Enquiry into the mat- 


ter, by the advice of the Relations, af- 


ter-that the Tutor has given in a State 


of the Minor's Effects, by a ſhort In- 
ventory and Account, and after that the 


* VOL. I. 


tunc domini loco habetur, cam tutelam 


J. | 
= out all Expences 
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Sale has been Judicially decreed, in 
which the Formilities preſcribed in ſuch 
fort of Sales are to be obſerved . 


: £, © max qui tutelam gerit, quantum ad provi- 


dentiam pupillarem domini loco haberi debet. J. 27. 
F. de adm. & per. tut. Tutoribus fectè ſolvi. 
J. 14. §. 1. F. de ſolut. 1.46. F. alt. F. de adm. & 
per. tut. Minorum poſſeſſionis venditio, per pro- 
curatorem, delato ad prætorem vel præſidem pro- 
vinciæ libello, fieri non potuit: cùm ea res confici 
rectè aliter non poſſit, niſi apud acta, cauſis pro- 
batis quæ venditionis neceſſitatem inferant, decre- 
tum ſolemniter interponatur. J. 6. C. de pred. & 
al. red. min. ſ. d. n. al. l. 1. H. 2. F. de red. eor. qu 


ſub. tut. I. 11. cod. Imprimis hoc convenit excu- 


tere, an aliunde poſſit pecunia ad extenuandum xs 
alienum expediri. Quærere ergo debet, an pecuni- 
am pupillus habeat vel in numerato, vel in nomi- 
nibus quæ conveniri poſſunt, vel in fructibus con- 
ditis, vel etiam in redituum = atque obyentio- 
num. Item requirat; num aliæ res ſint præter 
prædia, quæ diſtrahi poſſunt, ex quorum pretio 
ri alieno fatisfieri poſſit. Si igitur deprehenderit 
non poſſe aliunde exolvi, quam ex prædiorum diſ- 
tractione, tune permittet diſtrahi, ſi modo urgeat 
creditor, aut uſurarum modus parendum æri alieno 
ſuadeat. l. 5. F. 9. F de reb. ecr. qui ſub. tut. Re · 


quirat ergo neceſſarios pupilli==— jubere debet edi 


rationes. Itemque ſynopſin bonorum pupillarium. 
d. I. 7. F. 11. Ser the twenty fourth and the fol- 
lowing Articles of the ſecond Section of the Reſ- 


* 


ciſſion of Contracts. 


V. 


267 


The Tutor may always make the 5. 7% Ex- 
Minor's condition better, may accept bent and 
in his Name Gifts that will not be bur- 7 , 7 
denſome to him, may tranſact in ſuch a % Tw. 


manner, that the Minor, if he be a 
Creditor, may preſerve his Debt, and 
if he be Debtor, may find his account 


either in the diminution of the Debt, 


or in the eaſe of Payment. But the 
Tutor cannot give away the Goods of 


the Minor, nor tranſact ſo as to loſe, or 
diminiſh any Right belonging to him, 


nor lay new Burdens, ſuch as Services, 
on the Lands or Tenements, neither 
can he begin or proſecute a Law-Suit 
that is not well grounded, nor refer a 
Debt to the Debtor's Oath, unleſs there 


be no poſſible way of proving the Debt, 


and that this be the only Remedy thar 
is left: and in a word, he cannot in any 
thing make his Pupil's condition worſe 5. 


s Tutoribus conceſſum eſt a debitoribus pupilli 
pecuniam exigere, ut ipſo jure liberentur : non 
etiam donare, vel etiam diminuendi cauſa cum iis 
tranſigere. Et ideo eum qui minus tutori ſolvit, 
à pupillo in reliquum conveniri poſſe. J. 40. F. lr. 
F. de adm. & per. tur. Tutor ad utilitatem pu- 
pilli & novare, & rem in judicium deducere po- 
teſt, Donationes autem ab eo factæ, pupillo non 
nocent. JI. 22. eod, Simili modo dici poteſt nec 
ſervitutem imponi poſſe fundo pupilli vel adoleſ- 
centis, nec ſervitutem remitti. J. 3. F. 5. F. de reb. 
eor. q. ſ. t. Non eſt ignotum tutores vel curatores 


adoleſcentum, ſi nomine pupillorum vel adultorum 


ſcientes calumnioſas inſtituant actiones, eo nomine 
condemnari oportere. I. 6. C. de adm. tut. Tutor 


pupilli, omnibus probationibus aliis deficientibus, 
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enira pupillo denegabitur actio. I. 35. woe ge whether others oblige themſelves to 


v. I. 17. F. 1. & 2. cod. See wg Article o 
the ſecond Section of Covenants, See the tenth 
Article of this Section. See the ſecond Article of 


him in this Quality; and whether he 
obtains Judgment againſt others, or that 


the JOUR Por of Novations. Judgment paſſes againſt him, it is the 


6. Of the 


+ Ap > ett Minor that becomes thereby Creditor or 
W VI. Dobtor, and the Obligations and Con- 
if the Tutor abuſes his Power, whe - demnations have their effect for or a- 


7wor who ther it be thro' Fraud and Knavery, or gainſt him mn. | 
one of thro! ſome Fault, be ſhall be anſwerable ©, Si tutor rk dee t corplemnatus 
for it; as if he omits to take counſel in , pupilo & in pupil nn 1000 Judicati da- 
adm. G 


his Power. 


an Affair that requires it, if he makes a tur. J. 2. F. & 


Per. tut. I. 7. F. quando ex 


bad purchaſe, being prevailed on by fac. ut. Si in rem minoris pecunia profedta fit, 


Bribery. and Favour, or if he commen- 


quæ curatori vel tutori ejus, nomine minoris mu- 
tuo data eſt meritò perſonalis in eundem minorem 


r Suit that is ill 44e danda eft. l. 3. C. quando er fac. tut. Tutor, 
founded bt 11 =, ee | qui & cohæres pupillo erat, cùm conveniretur fidei- 


2 Competet adversds tube tutelæ actio, ” Þ = _— 4 — . 


male GN" F * = 6 proedia WT . ſit” utilis actio, reſpondit dandam, J. 8. f. quando 
rint, non idonea, ordem, aut gratiam. J. 7. 1 * px . 
F. 2. F. de adm. 3 tut. 1 57. 2 Si nomine * N 52 Org . 


pupillorum vel adultorum ſcientes calumnioſas in- X 
d ſtituant actiones, eo nomine condemnari oportere. , inject ala. > | = 
J. 6. C. cod. See the ninth and eleventh Articles of If the Minor has ſuffered conſidera- 10. Refi 


ble Loſs by what the Tutor has tranſ- tim f 
acted even honeſtly and uprightly, whe- % Miu, 
ther with, or without the Minor's con- fd 


the third Section. 
e als Bee Vit. 


7. If te If the Minor's Father had ordered the currence, the Authority of the Tutor A A. 


EFurher has 
ordered the 
Ti:tor to 


follow the 


Mothers 
Advice. 


Futor to govern himſelf, in the 8 will be no hinderance, why the Minor ebwiy. 
nagement of his Son's Concerns, whol- may not haveRelief in this caſe, if there 
ly by the Advice of the Mother, and be ground for it", according to the 
that in that caſe he ſhould not be ac- Rules which ſhall ; explained in the 
countable for the Event; he would ne- Title of Reſtitution of Things to 


vertheleſs be made anſwerable for what their firſt ſtate. For the Tutor has on- 


8. In what The Tutor exerciſes his Power in the 
mamer the Affairs of the Minor two ways; One is, 


Trtor acts 
for the Mi- 
nor. 


9. Effect, 
of the Tu- 


tors Au- 
therity. 


he had wrongfully tranſacted by the wth; 
Mother's Advice, if the ſame was im- — wy gr * . 


prudent. But if the Advice was reaſo- 5 ata eee = 
nable, nothing could be laid to the Tu- 2 Wn in e. pupilli tunc domini _— _ 
9 a ˖ DSA m tutelam adminiſtrat, non cum lum at. 
tor's charge for having followed it i. Lusen. Nalla di # 54 — 
pater tutelam filiorum conſilio matris geri man- veniat auctoritas tutoris, an perperam adhibeatur, 

davit, & eo nomine tutores liberavit: non idcirco I. 2. F de aut. & conſ. tur. Majoribus annis vi- 
minus officium tutorum integrum erit: ſed viris 8 uinque etiam in his quæ præſentibus tutori- 
bonis conyeniet ſalubre conſilium matris admittere. bus vel curatoribus in judicio vel extra judicium 
Tametſi neque liberatio tutoris, neque voluntas geſta fuerint, in integrum reſtitutionis auxilium ſu- 
pereſſe, ſi circumventi ſunt, placuit, J. 2. C. fs tur. 


patris, aut interceſſio matris, tutoris officium in- 2 : : 
tringat. J. 5. §. 8. ff de adm. „ . vel cur. inv. See the nincteenth Article of the 
bs, 8. i §. 8. F de & per ſecond Section of Reſciſſions. A 1 | 
— „ tarts 
, XI. Ii 


If the Tutor hath in his own Name 11. 7» 4 
by authorizing his Minor to act, when any Claim againſt his Minor, he cannot > 1 
he is preſent z and the other is, by act- authorize him in any thing N to I and 
ing as Tutor, whether the Minor be pre- his own Concern. But in this caſe, a ;þe lun, 
ſent or not. In both which caſes he is Curator, or Subſtitute Tutor, is given * 
reſponſible, both for what he authori- to the Minor, who is to defend him *#® 42 a 

zes, and for what he does !. againſt the Pretenſions of his Tutor. Ji 
n If the Minor has two or more Tutors, 
ipſi judicium ſuſcipiant, dre pupillus ipſis auctori- then 008 of the Tutors ſhall defend him 
bus. J. 1. §. 2. F. de adm. & per. tut. v.d.l.F.;. againſt the other. But if the Buſineſs 
& 4: See the ninth Article of the third Section. Were to authorize the Minor to accept, 
5 for Inſtance, an Inheritance that is not 
IX. burdenſome, to which the Tutor hap- 


The Power and Authority of the pens to be a Creditor, the Tutor may 
Tutor have this effect, that whatever authorize his Minor to accept of the 
he does is conſidered as the proper deed Inheritance, altho' by a conſequence of 
of the Minor. And whether he obliges the Engagements which he enters * 

| B * 


* 


by taking upon him the Quality of 
Heit, he b 


toro. 


0 . N | : * 5 5 , ; | TIO 
jn rem ſuam tutorem auctorem fieri non poſſe. | 


J. 1. E de auth. & cn. I. 5. eod. Si pupillus pupil - 
hve cum juſto tutore, tutorve cum eorum quo 
litem agere vult, & curator in eam rem petitur, 
Kc. I. 3. f. 2. . de tutel. J. 1. C. de in lit. dand. tut. 
V. Nov. 72. C. 2. Si plures tutores ſint, a prætore 
curatorem poſci litis cauſa ſupervacuum eſt: quia 


altero auctore cum altero agi poteſt. J. 24. f. de 


teſt. tut. Quanquam regula fit juris civilis, in rem 
ſuam auctorem tutorem fieri non poſſe, tamen po- 
reſt tutor proprii ſui debitoris hæreditatem adeunti 
upillo auctoritatem accommodare, quamvis per 
debitor efficiatur, prima enim ratio auctoritatis 

ea eſt, ut hæres fiat; per conſequentias contigit, ut 
debitum ſubeat. J. 1. fe de aud. & conf. tut. l. 7. 


Nl. 
br, * XII. ; | e . a % 
73, The Tutor cannot accept an Aſſign- 
12. / a 8 . | 
Tur can- MENT to a Debt owing by his Minor; 
ter acer and if he does, he ſhall loſe the Debt 
n Aſizn- that is aſſigned ; unleſs the circumſtan- 
o ces juſtify what he does, as if the Tu- 
Debt owing , . N 
by his A. tor pays a Debt with his own Money, 
no. that he may put a ſtop to, or prevent 
an Attachment of the Goods of the 
Minor 4. | 
P Cadat ab eis 2 7 hoc ſunt quæſita propter 
eſſionem noſtræ legis. Nov. 72. C. 5. 
1 Non fir contra ſenatuſconſultum, fi cujus tutor 
creditori patris pupilli exolvit, ut ejus loco ſucce- 
dat. J. 21. . de reb. eor. qui ſub tut. 


8 „ e 


9er m. 
Of the Engagements of Tutors. 
The CONTENTS. 


1. The Tutor is obliged to allt. 
2. The firſt Engagement of the Tutor, is 
- to look after the Minor's Educa- 
| fis, i 
3. The Minor's Mother is intruſted with 
his Education, if it is not other- 
wiſe provided. 

4. Of the Mother who marries a ſecond 

Huſband. voy 

5. Expences of Education.  _ 

6. How theſe Expences are regulated. 


7. The will of the Father about the Mi- 


nor's Education. 
8. 4 Minor without an Eftate. 
9. The ſecond Engagement of the Tutor, 
is the Adminiſtration of the E- 
ais. 7 1 age | 
10. Inventory of the Goods of the Minor. 
It. The Inventory being made, the Writ- 
ings and Effects are put into the 
hands of the Tutors. | 
12. The Tutor is put into poſſeſſion of all 
the Goods. 


t, he becomes Debtor to his Tu- 


- Of Touross.' Tit. 1. Sect. 3. 


13. The Tutor ought to ſell the Moveables 
. belonging to the Minor. © 
14. The Tutor cannot purchaſe the Goods 
157. Exception to the Rule for the Sale of 

Moveables. 8 
16. Another Exception. 
17. Another Exception. J 
18. The Advantage of the Minor is to be 
preferred to the diſpoſition of the 
- Father. | | 
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19. Small and deſperate Debts ought to 


A | 

20. How the Money is tobe employed. 
21. Of a Tutor who is Creditor to his 
Minor, and compounds with the 
other Creditors. : ; 
22. The Tutor obliged to pay Intereſt for 


the Minor's Money, when he neg- 


lefts to iinploy it for the Pupil's 
behoof. 

23. The Tutor has ſome time allowed him 
for laying out the Minor's Money. 


bow to be implojed. "\ 
25. How the Revenues ariſing from the 
new Funds ought to be imployed. 


26. If there be no opportunity of laying 


out the Money to advantage. 
27. If the Tutor neglefts to imploy the 


Money, or to take his Diſcharge. . 


28. Of the Adminiſtration of two or more 
„%% OTT 
29. The benefit of Diviſion and Diſcuſſion 
: among many Tutors. 
30. When there are many Tutors, who 
/ ww 
31. The Obligation of Honorary Tutors. 
32. The Tutor ought to give an Account 
after his Tutorſhip is ended. 
33. Caſe where the Tutor is obliged to 
give an Account during his Admi- 
niſtration. 


34. Charge and Diſcharge in 7. utors Ac- 


counts. © 


37. The Tutor allowed all reaſonable Ex- 


Pences. 


36 . The Minor has a Mortgage upon the 


Eftate of the Tutor. 
37. Of the Mother who is Guardian, and 
marries a ſecond Huſband. 


I. 


what he has managed ill, but alſo for 


he be accountable not oy for 
ſo 
what he has omitted to dos. 


* Gerere atque adminiſtrare tutelam, extra ordi- 
nem tutor 72 ſolet. J. 1. F de adm. & per. tut. 
Ex quo ſcit ſe tutorem datum, fi ceſſet tutor, ſuo 
periculo ceſſat. d. l. f. 1. In omnibus quæ fecit 

tutor 


24. What is ſaved out of the Revenue z 


who has no Excule, is obliged to t © 9%- 


H; who has been named Tutor, and 1. The Ti 
accept and execute the Tutorſhip. And g 6 ali. 
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fecit, rationem reddet hoc judicio. J. 1, ff. de tmele 


rat. Tam de adminiſtratis, quam de ne 8. 
J. 6. C. de teſt. int. Ex quo . 


torem eſſe, ſcire debet periculum tutelæ ad eum 


pertinere. J. 5. G. ult. f de adm. & per. tut. See 


the ninth Artide of this Section. 


2. The frſt + "The firſt Enge t of the Tutor, 
Engage. is to take care of the Perſon of his Mi- 


1. 


ment of the nor, to look after his Education and 


dul ter Conduct, and to lay out on it the neceſ- 
the Minor's ſary and reaſonable W according 
Education. as the Quality and Eſtate of the Minor 
may require. „ 
_ Chim eee ur NATE: fed _ mo- 
ribus pupilli præponatur, imprimis mercedes præ- 
#7 ay non quas minimas poterit, ſed pro fa- 
tate patrimonii, pro dignitate natalium conſti- 
tuet. I. 12. f. 3: F. de adm. & per. tut. See the 
fifth and following Articles. | 


Va III. T4: 

3. The Mi- The Mothers of Minors are intruſt- 

vers Mee ed with their Education, altho' they 

*-edwith have not the Guardianſhip ; unleſs there 

bis Educa- be juſt reaſons to deprive them of it; 

zion, if it is which, in caſe of doubt, ought to be 

not other- determined by the Judge, with the ad- 
4% V vice of the Relations e. 5 

Educatio pupillorum tuorum nulli magis quàm 

matri eorum, ſi non vitricum eis induxerit, com- 

mittenda eſt. Quando autem inter eam & cogna- 

tos & tutores ſuper hoc orta fuerit dubitatio, adi- 


tus præſes provinciz, inſpecta per ſonarum qualitate 
& conjunctione, perpendet ubi puer educari debeat. 


J. 1. C. ubi pup. educ. deb. Nov. 22. c. 38. | 
We have not inſerted in this Rule, that the Mother, 
marrying a ſecond Husband, | 
_ Children by the firſt Marriage, as the Law quoted 

bn this Article ſeems to determine. For altho* this con- 
federation ought ſometimes to have this effect, yet, by 
our Cuſtom, the Mother is not deprived of the Education 
'of her Children, by the — wh Ho marrying a. fe- 


IV | 


4. Of the If the Mother of the Minor has mar- 


Mother wha.xied a fecond 'Huſband,. the Education 
ems nf of her Children may be taken from her, 
con 184/61 left to her in her married ſtate with 


0 


"circumſtances may require d. 


4 This is # emſequence of the foregoing Article, and 


of the fourth Article of thy 
may be Tutor. 


ſeventh Section; where it is 

ſaid, that the Father in Lou | 
5. Expences The Education of the Minor com- 
a his Food and Raiment, his 
—_ Lodging, Medicines, Salaries to Pre- 
ceptors, Charges laid out on his Studies 


and other Exerciſes : and in general, all 


- heceflary and reaſonable Rn. ac- 


cording to the Quality and Eftate of the 


bd a EE 


AW, Sc. Book II. 


tutor cum facere non deberet, item in his quæ non 
reputationes tutoris non im 


forfeits the Education of 


her ſecond Hufband, according as the 


-the 


Life or Manners of the" 


© Officio judicis, qui tutelæ cognoſcit, congruit 
puta, ſi dicat impendiſſe in alimenta pupilli vel diſ- 
* J. 5. ubi pup. edur. Mercedes præcepto- 
ribus. I. 12. f. 3. F de adm. & per. tut. veſtem & 
teckum. l. 3. . 2: F. ni pep. elle. v. I. al. C. de 
ee, 1 bene 
The Expences of Education ought to 6. How 
be regulated in ſuch a manner, that no- %% Ex- 
thing decent or neceſſary be wanting to f f. 
the Minor, according to-his Condition 7 


and his Revenue: likewiſe that his 


whole Income be not laid out on his 


Education f And even as to Minors 


who have the greateſt Eftares, the Ex- 


pences of their Education ought: to be 
moderateds. And if the Eſtate of the 
Minor increaſes, or is diminiſhed, the 
Expences of Education may be augment- 


neceſſary h. 


f Modus autem, fi quidem prætor arbitratus eſt, 
is ſervaridebet, quem prætor ſtatuit,, Si vero præ- 
tor non eſt aditus, pro modo facultatum pupilli 
debet arbitrio judicis æſtimari. J. 2. FG. 1. F. ubi pup. 
educ. Modum autem patrimonii ſpectare debet 
(prætor) cum alimenta decernit, Et debet ſtatuere tam 
moderate, ut non univerſum reditum patrimonii in 
alimenta decernat, fed ſemper fic, ut aliquid ex re- 
ditu ſuperſit. J. 3. H. 1. eod. Nov. 72. c. 7. 

s In amplis tamen patrimoniis poſitis, non cu- 


9 


ed or diminiſhed in proportion, if it be 


mulus patrimonii, ſed quod, exhibitioni frugaliter 


ſufficit, modum alimentis dabit. 4. I. 3. f. 3. 
Si forte poſt decretaalimenta ad egeſtatem fue- 
rit pupillus perductus, diminui debent quæ decreta 
ſunt : quemadmodum ſolent augeri, ſi quid patri- 
monio acceſſit. d. I. 3. f. alt. 


If the Father of the Minor has regu- 7. T7» i 
lated what concerns his Education, ei- _—_ 
ther as to the Place where he ſhould be % ©, 
educated, or the Manner, or Expences x,cawn. 


of his Education; his will ought to be 


obſerved 3 matter, _ there be 
uſt cauſe for regulating theſe things in 
another manner. Thus, for Example, 
if the Father believing himſelf to be 


richer than he really was, had ordered 


too expenſive an Education for his Son, 
it may be moderated :- as, _ — 
trary, it may be augmented, if what 

Berber ba appointed be not ſuffici- 
to the Condition and 


ent, accordi 5 
inor. Thus, one might 


Eſtate of the 


commit the Education to other Perſons 
than thoſe named by che Father, if it 


ſhould be found that the Conduct of 
the ſaid Perſons would expoſe either the 
mor to any 


And if the Father had intruſt- 
ed the Education of his Son to the Per- 
ſon whom he had ſubſtituted to ſucceed 
him in the Eſtate, the Judge ought in 

Prudence, 


4 


2 caveri non potuit, imputare non oportere, 


Pear to be any gro | Ia ipe C. de per. tut. See the 
for it. Thus, in other Difficulties of chirxty 4 0 S 
the like nature, it will be prudent to X. 5 


* 


Si pater ſtatuit alimenta liberis, quos hæredes 
feripſerit, ea præſtando tutor reputare poterit: niſi 
Forts ultra vires facultatium ſtatuerit: tunc enim 
imputabitur ei, cur non adito prætore deſideravit 
alimenta minui. J. 2. F. Alt. . ubi pup. educ. Solet 
prætor frequentiflime adiri, ut conſtituat, ubi fili 
vel alantur vel morentur, non tantum in poſtumis, 
verùm omnino in pueris. J. 1. F eod, Si diſcepte- 
tur, ubi morari, vel ubi educari pupillum oporteat, 
| caus4 cognita id præſidem ſtatuere oportebit. In 
.  cauſx <ognitione cvitandi ſunt 72 icitiæ impu- 
beris poſſunt inſidiari. I. 5. eod. Et ſolet ex perſona, 
ex conditione, & ex tempore ſtatuere ubi potius 
alendus fit. © Et nonnunquam à voluntate patris re- 
cedit prætor. Denique cùm quidam teſtamento 
Kuo caviſſet, ut filius apud ſubſtitutum educaretur, 
Imperator Severus reſeripſit, prætorem æſtimare de. 
bere, præſęntibhus cxterjs propinquis liberorum. Id 
enim àgere prætorem oportet, ut fine ulla 1 
Sins alatur, & educetur. J. 3. f. I. ed. Se 
he eighteenth Article. . | 

MOTT e ee EP 
8. 4Mmr Tf the Minor have no Eſtate, or has 
without an not ſufficient for his Maintenance, the 
”_ Tutor is not obliged to contribute any 
thing of his own towards it. For the 
Office of a Tutor conſiſts only in taking 


1 * 
. x 4 84 
— * 
l 22 f \ . . 
* F 1 en 
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Minor's Concerns may demand l. 


Si egeni ſunt pupilli, de ſuo eas alere tutor 
non compellitur. J. 1. F. alt. F. «bi pup, educ. 


9. The ſe- The ſecond Engagement of the Tutor 
_— concerns the Admmiſtrationof the Eſtate 
d Be, Of the Minor. And this Engagement 
miniftratio#Czoods, and Affairs of his Minor, as a 
ton E- careful Maſter of a Family takes of his 
„own. Thus, the Tutor muſt anſwer 
for any Fraud, and for Faults that are 
_ contrary to this Care; but not for the 
bad Succeſs of what ſhall have been 

rightly managed, nor for Accidents. 
| = A tuteribus & curatoribus pupillorum eadem 
diligentia exigenda eſt circa adminiftrationem rerum 
pupillarium, quam paterfamilias rebus ſuis ex bona 
fide præbere debet. J. 33. . de adm. C per. tut. Ge- 
iter quotieſcumque non fit nomine pupilli, 
good 11 $6482 e idoneus facit, non videtur 
defendi. I. 10. end. Præſtando dolum, culpam, & 
— in ſuis rebus diligentiam. J. 1. F. de tutelæ 
S rat; Quidquid tutoris dolo, vel lati culpa, aut 
levi, ſeu curatoris minores amiſerint, vel cum poſ- 
ſent non acquiſierint, hoc in tutelæ ſeu negotiorum 
f A. judicium venire non eſt incerti juris. 
7 C. arb. tut. Sufficit tutori bene & diligenter 

3 : 


according as nec 


ſuch care as the Adminiſtration of the about every thing wherein the Intereſt 


i; the Ad. obliges him to take the ſame care of the 


* 
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„ } 


"ks Bol 0 the Fo 6 1. 09 
the Adminiſtration of the Goods of the 797 9 7 


Minor, is to make an Inventory of 
them, as the Judge ſhall direct, before 
he enter upon the Management of the 
Eſtate 3 that he may know what he is 


Goods of the 


Minor. 


charged wirhal, and that he may be able 


to gwe an Account of it when his Tu- 
torſhip is at an end. But if before the 
making of the Inventory, there happens 
any Affair which does not admit of de- 
lay, che Tutor may give order about it, 
alf ſhall requiren. 

Tutores vel curatores, mox quim fucrint ordi- 
nati, ſub præſentia publicarum perſonarum, inyen- 
tarium rerum omnium & inſtrumentorum ſolemni- 
ter facere curabunt. I. 24. C. de adm. tut. nihil ita- 
que gererè, ante inventarium factum, eum oportet, 
niſi id, quod dilationem nec modicam expectare 


poſſit. J. 7. F. de adm. & per. tut. l. ult. . 1. C. 
arbit. tut. on ee 19 


XI. 


The Inventory of the Goods being 11. 25 f- 
made, all the Deeds and W ritings are veoh be- 


delivered over into the hands of the Tu- 
tor, that he os Bo care of the Af- 


mg made, 
thelWritings 
and Effects 


| fairs, call in the] ebts, ule all neceſſary are put in- 


diligence in Law-Suits, and give order 


of the Minor is concerned 9. But as to 
Law-Suits, he ought neither to com- 
mence any for the Minor, nor defend 
any that are brought againſt him, with- 
out the advice of the Perſons of whom 


he is to take counſel in the matter. 


And ke ought likewiſe to govern him- 
felt by their Advice, in ſuing the Deb- 


tors of the Minor, that he may not en- 


gage him in any fruitleſs Law-Suits 
againſt Debtors who arc not ſol- 


vent. And in fine, in all things doubt- 


ful, the Tutor ought to govern himſelf 
according to the Advice of the Rela- 


tions of the Minor. 


O Inventario publicè facto ſecundum morem ſo- 
litum res ei tradantur. J. ult. H. 1. C. arb. tut. No- 
mina paternorum debitorum, ſi idonea fuerint ini- 
tio ſuſceptæ tutelæ, & per latam culpam tutoris 
minus 1donea tempore tutelæ eſſe ceperant : 
judex qui ſuper ea re datus fuerit, deſpiciet: etſi 
palam dolo tutoris, vel manifeſtd negligentia ceſſa- 
tum eſt, tutelæ judicio damnum quod ex ceſſatione 


accidiſſet, pupillo præſtandum eſſe, ſtatuere curabit. 
J. 2. C. arbit. tut. I. 57. F. de adm. & per. tut. Set 
the ninth Article. | 


XII. 


to the hands 
of the Tu- 
t or's * 


All the Immoveables belonging to 12. The 
the Minor, are likewiſe put into the Tutor is put 


power 
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be may take care of them reap the 
the Goods Ras r gather in the Revenues.” 


NP Tutores poſſeſſorum loco habentur. 1 
F. 4. ſatiſa. cog. 

b to the Uſage inf rance, the Lands of Minors 

are farmed out to the hi igheſt bidder, after publick Notice 

given and that by the dukes of the Relations : and the 


Ju is nat allowed 10 keep. the Lands in his own. hants, 


except no perſon. can be ound to take 10 Farm, 
and even in that cat he. s to hold them on the conditions 
rrp: * the TO ae agree a" 


; 
W454 08 3-3 
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05 The + {-Seving Moveables are liable to 


Tuterought of to be loſt, and that beſides they Niel 


— no Revenue, the Tutors ought to ſell 


belonging to them without delay, and put out the 


the Minor. Money to Intereſt, or imploy it in the 
Purchaſe of Lands. But if there ſhould 
happen to be any juſt cauſe of Delay, as 
in that caſe the Tutor ought not to be 
blamed for not uſing too precipitate a 
Diligence, ſo likewite he ought not to 
be — if he has been gui ty of any 


Negligence on his part 4. 


IA Si tutor ceſſaverit i in diſtractione earum rerum 
quæ tempore depereunt, ſuum periculum facit. De- 
buit enim confeſtim officio ſuo fungi. Quid ſi 
contutores expectabat vel differentes, vel etiam vo- 
lentes ſe excuſare, an ei ignoſcatur? Et non facile 
ignoſcetur: debuit enim partibus ſuis fungi, non 
quidem pracipiti feſtinatione, ſed nec moratoria cuncta- 
tine, J. 7.4.1 de adm. & per. tut. I. ult. H. ult. 
C. eod. Anim a ſupervacua. J. 22. in fine C. eod. 
l. alt. C. quando decreto opus non eft. Si res pupilla- 
res quas in horreo conditas habere, aut etiam ven- 
fore debuiſti, in 2 tuo, ut aſſeveras, vi ignis 
aſſumptæ ſunt: ſeu ſegnitiem tuam non ad 
tuum damnum, {7 fal ad pup Th tui i e 1 
um, minus probabili ratione depoſcis. J. 3. C 
peric. tut. Ut ex mobilibus prædia n comps 
rentur. J. 24. C. de adm. tur. 
y the ancient Law of the Romans, the Tutor was 
not only obliged to ell the Moveables, but even the 
Honſes, becauſe of the danger of Fre; domus 
vel alia res periculo ſubjectæ, I. 5. F. 9. ff. de 
adm. & per. tut. l. 22. C. de adm. tut. 1 Em 
Conſtantine forbad the Sale of any Immoveable, or 
even Moveable Goods, without a Fudicial Enquiry into 
the matter, and a Decree of the Fudge; except 
2 and ſuch Living Creaturei as were not of neceſ- 
far uſe to the Minor, which the Tutor was permitted to 
ſell without any previous Order from the Fudge. d. 
J. 22. Tn France, by the Ordinance of Orleans, Arti- 
cle 102%, Tutors are obliged, as ſoon as they have made 
an Inventory, to ſell by Authority of a Court of Fuſtice, 
all the Moveable Goods that are not periſhable, and to 
put out the Money to Intereſt, or to imploy it in the Pur- 
chaſe of Lands, or Houſes, by the advice of the Relations 
and Friends, See the fifteenth Article, 


XIV. 
14. e The Tutor cannot purchaſe the Goods 
Tutor can- of his Minor, neither directly in his own 


t i, Name, nor by the interpoſition of a 


Goods of third perſon. For beſides that he can- 


the Minor, not be Seller and Buyer of the ſame 


Thing, he might eaſily cheat, and pur- 
Sale * an under rate what he has the 
ale of* 


DAW. &a 


fon of che Tutor, that 


So 


A 15 8 i3 3 i Ft 24 
bt Idem ipſe tutor? p 


fungi non * 
T; "mal Sed 8 


pupilli emeret, in ea yy ut e 
een 4. . 5.3. . „ 3 


ex Fa Il. HP ll. IC ; ” | 

am the; e there 15. Excep- 
be ere are of per, uſe. 3 n te the 
the Eſtate of the Minor, ſuch as Cattle 5. 22 
in a Farm, Wine-Preſſes, or Veſſels for 1 able, 
the Vintage, and others of the like na- 
ture; 1 * n ol © Moy able are to 
be kept l. ba. non 1h. „ ice i: 


* 


1 Animalia e . PR Ig minorum, 
quin veneant non vetamus. l. 1 0. 4 2 | 
tat; See the ene 


II ths Guardianſhip! to aſt but a 16. 4 


ſhort time, the Minor. being near at Age un ther Exctp- 


and it be found more uſeful to keep t 


Moveables that may be neceſſary to him 


when he comes to be of Age, ſince if 


he has them not of his own, he muſt 


neceſſarily purchaſe them of others, the 
Fa * be exculed | from 2. 
them . 


* Seeing the Moveables of Minors are to be ſold only 
in order to prevent their periſhing, and that the Money 
which they yield may be improved, and that theſe mo- 
tives ceaſe in the caſe of this Article; the Diſpoſition 
the Law which 4 — the Sale EY * e. ** 
to ceaſe * * 2 | 
2 ni vino- dye” * 
If for other Reaſons it * e 17. Au. 


or uſeful to the Minor, to keep ſome of ther Exc 
the Moveables, ſuch as Jewels, Pictures, $108. 


and other precious Moveables belonging 
to an Illuſtrious Family, or Sets of 
Horſes, and other Things neceſſary to 


the Perſon, or Eſtate of the Minor, care 


ought to be taken in rheſe and the like 
es, to reſerve ſuch kinds of Things, 
according as the Quality of the Minors, 
the Uſe of ſuch Moveables, and other 
Circumſtances may require u. . 


o Gemmas, cæteraque mobilia pretioſa. J. 22, 
C. de adm. tut. This Law forbad in general the Sale 
of all the Moveables of Minors, except ſuch Things as it 
ſhould be judged neceſſary to ſell after a Fudicial En- 
quiry into the matter, and a Decree of the Fudge; which 
was contrary to the antient Law of the Romans, and 
to our Cuſtom. See the thirtcenth Article of this 
Section, with the Remarks on it. 


XVII.. 


If the Father of the Minor hath for- 18. 7 
bid, by ſome Diſpoſition, the Sale of 447. 
his " Moveables, the Tutor ſhall never- 


nor, is to be 


theleſs be under an Obligation to ſell ned n 
them; unleſs there be ſome particular ze fv 
conſideration that obliges him to keep %% 
them, And this * to be regulaced = 


by 


Y 


by the Judge, with the advice of the 
Relations x. 1 


Uſque adeo autem licet tutoribus patris pr: 

© ceptum negligere, ut fi pater cayeret, ne quid rei 
ſuæ diſtrahatur, vel ne veſtis, vel ne domus, vel 
ne aliæ res periculo ſubjectæ, liceat eis contemnere 
hanc patris voluntatem. J. 5. F. 9. F. de adm. & 

per. tut. See the preceding Articles. See the ſe- 
venth Article, as to the Will of the Father. 


XIX. 


10. Small If among the Goods of a Minor there 


— and diſde- he Debts owing to him, which it may 


e. m—_ be more uſeful to ſell, than to ſue for 
6. them at Law, becauſe of the danger of 
. being at fruitleſs Charges; as for Exam- 
ple, if in the Succeſſion of a Merchant 
by Retail, there be a great number of 
{mall Debts, which it may be either 


becauſe of their multitude, their ſmall- 
nels, and the difficulties in recovering 
them at Law ; theſe forts of Debts may 
be fold, the neceſſary Formalitics being 
obſerved in the Sale, and the other 
Debts which it may be more advanta- 
eous to charge the Tutor with the re- 
covery of them, may remain unfoldy. 


Y Theſe forts Eren bein as much, or rather more, 
iſh t 


liable to per n Moveable Goods, there is the ſame 


20. Hr All the Monies arifing from the Sale 
= Er of the Moveables, and other Effects, as 
, Alſo the ready Money that is found a- 
ployed. ww ; 
mong the Goods of the Minor, ought 

ts be employed by the Tutor in paying 
off the Minor's Debts, if he owes any, 
and acquittirg the other Charges which 
he is liable to. And what Money re- 
mains over and above, ought to be laid 
out on the Purchaſe of Lands, or Houſes, 
or put out to Uſe*. And we muſt. rec- 
kon among the Debts which the Tutor 
is bound to acquit, that which is owing 
to himſelf by his Minor *. 

Ex mobilibus prædia idonea comparentur. J. 
24. C. de adm. tut. BEE a 
Sicut autem ſolvere tutor quod debet, ita & 
exigere quod fibi debetur poteſt, fi creditor fuit 
patris pupilli, Nam & ſibi ſolvere poteſt. J. 9. F. 
5. ff. eod. 1.8. C. qui dare tu: 
By the Ordinance of Orleans, Art. 102. Tutors and 
Curators are obliged to lay out the Monies in the Pur- 
thaſe of Annuities, or Lands and Tmements, with the 
advice of Friends and Relations, upon pain of paying in 
their own Names the Intereſt of the Money. This Ordi- 
nance having directed the Money to be laid out either 
on Lands and Tenements, or in Annuities, it has exclu- 
ded the putting it out to Uſe by a Loan, as being un- 


lawful. 
W 1 SAR 
3 25 If. the Succeſſion of the Father of the 
i Mon be burdened with Debts, and the 
0 L. I. 


ſeaſen for falling them. NE A 


Tord Rs Tit. 1. Seck. 9 
Wok * | | R . * 1 oi 145 C * 3· #3 A. 


impoſſible, or very difficult, to recover, 


Tutor being one of the Creditors, :cdm- 5 Creditor 


pounds with the: other for ſome abate- 4 % A. 


ment, in order to keep the Minor from ee 


renouncing the Succeſſion, he ſhall be wizh the o- 
obliged to grant the fame abatement of zh:r Credi- 
his own: Debt. Unleſs it be that tor?” 
ſome particular conſiderations, the 
Friends and Relations of the Minor 

think fit to excuſe the Tutor from ſuch 
Compoſition Þ, | 


. > Cham hæreditas patris ære alieno gravaretur, & 
res in eo ſtatu videretur, ut pupilla ab hæreditate 
paterna abſtineretur: unus ex tutoribus cum pleriſ- 
que creditoribus ita decidit, ut certa crediti portio- 
ne contenti eſſent, acciperentque . reſpondi, eum 
tutorem qui cæteros creditores, ad portionem voca- 
ret, eadem parte contentum eſſe debere. 1. 59. f. 
de adm. & per. tut. 5 
If the Relations of the Minor, ſhould find it rea ſona- 
ble to diſtinguiſh the condition of the Tutor from that of 
the other Creditors, in conſideration of his Care about the 


Minor s Concerns, and of the Advantage he had procured 


to him, by obtaining from the other Creditors an Abata- 
ment, which perhaps he himſelf was not in a condition 
to grant for the Debt due to him, it might be juſt not 
to oblige the Intor to ſtand to the ſame Compojition for 


his own Debt. | 

SA XXII. I ow 

The Monies which ſhall ariſe by the 22. 7 
Redemption of Annuities, and the Pay- T#tor obli 
ment of other Debts owing to the Mi- wm - xi 
nor, as alſo the Montes which ſhall _—_— 
come to him by Succeſſion, or other- More, 
wiſe, ſhall be imployed, in the ſame when he 
mantier as the Monies ariſing from the neglects 60 
Sale of the Moveables, in purchaſing h 7, 2 
Lands, or Houſes, or Annuities. And #ehvof. 

if the Tutor does not uſe all reaſonable 
diligence to find out ſuch a Purchaſe, 


or if he converts the Money of his Mi- 


nor to his own uſe; he ſhall be bound 


to pay Intereſt for the Sums which he 
ſhall have neglected to put oute. 


3 poſt depoſitionem pecuniæ comparare prædia 
tutores neglexerunt, incipient in uſuras conveniri, 
quamquam enim a prætore cogi eos oportet ad 
comparandum, tamen fi ceſſent, etiam uſuris plec- 
tendi ſunt, tarditatis gratia: niſi per eos factum 
non eſt quominus compararint. J. 7. F. 3. . de 
adm. & per. tut. Pecuniæ quam in uſus [AY con- 
yerterent tutores, legitimas uſuras præſtant. d. J. 
5. 4, J. 1. C. ae . Pup. 5 5 5 
| the Roman Law the Tutor was obliged to depoſite 
the Money which he kad ſaved by his good Management, 
that it might be laid out on ſome Purchaſe. But by our 
Cuſtom, the Money remains in the hands of the Tutor 
and he is to take care, at his peril, to imploy it for the 


Advantage of the Minor, 


| XXIII. 
The Tutor is not bound to pay Inte- 23. The 
reſt for the Minor's Money from the T#tor has 
moment that he received it. But a cer-/*"* * 
. . , | . ALLOWwe 

tain time is allowed him to look out nn fe- la- 
which way he can moſt ſafely lay it out ing out the 
for the Benefit of the Minor, whether Mrs 

it be Money that was lying in ready . 

Nn Caſh, 
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imploy it for 
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n 8 Moveables, or from other Cau- 
ts, or even what is ſaved out of the 
Minor Revenues, or Income, of which 
we ſhall ſpeak in the following Arti- 


them, 


qi 


4 '* - - 
q at A 3 T5 F 2 
c 1 t 2 ; 4 7 
N 4 i { 855 1 
g | MT $ X . 17 
 & \ V * 5 4 
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ariſing from the 


was made; or M 


dee. | 
ce d tutoribus non deim exiguntit, ed 
inter jecto tempore ad exigendum, & calſocandum 
duim menſium, idque in judicio tutelæ ſervari 
ſolet. Quod ſpatium, ſeu laxamentum temporis 
tribui nom oportet his qui nummos impuberum vel 
adoleſcentium in ſuos uſus converterunt. 7.7. f. 11. 
© Atcording to aur Uſuge in France, the Delay granted 
to the Tutor for employing the Principal Sums which he 
may receive, by the Redemption of Mortgages, or the 
—＋ cn the circumſtances, according to the 

ity of the Sums, and the difficultits ur a loying ther 
2 and advantage ; as lid Turo is 


uta 
| Ae e Nis Panna the advice of the Rela- 


ions. ' And as to the Suns which ariſe ont of what is 
of "the Rents, a time is fixed for accumulating 
and converting them into a Capital Stock, 
a4 onee every three years; and 4 delay of (ix . 
granted for laying out the ſaid Capital in the Purchaſe 
of Lands, or putting it out to Intereſt, And if the Lu- 
zor has not imployed the Money, he is obliged to pay In- 
tereſt for it in his own Name. after the ſaid delays, it be- 
ing preſumed that he has converted the Money to his own 


uſe. 4 16 which be is obliged likewiſe to taks his ye 


XXIV. 


24: What If the merten of the Minor exceed 
23 the Expences, the Tutor is obliged to 


F the 


Lene, how accumulate what remains over and above 


20 be im- 


Ployed. 


from another Debtor, A 


every year, to make a Capital Stock of 
dey. — laid out 1. 5 Purchaſe of 
Lands, or Tenements, or Annuities, 
when it amounts to ſueh a Sum as may 
be judged ſufficient for ſuch an uſe: 
Which if he has neglected to do, he 
ſhall be bound to ow Intereſt of the 
remaining Capital Stock ariſing from 


what is ſaved of the ſaid Revenues, Jae 
ſuant to the Rule explained in the fore- 
going Article e. | I ea 


Ita autem depoſitioni pecuniarum locus eſt, fi 
ea ſumma corradi, id eſt, colligi poſit, ut compa- 
rari ager poſlit, Si enim tam exiguam eſſe tutelam 


facile probatur, ut ex numero refetto prædium pue- 
D tio dell. 


ro comparari non poſſit, depo Quæ er- 
g0 W depoſſtionem inducat, videa- 
mus, & cum cauſa depoſitionis exprimatur, ut præ- 
dia pupillis comparentur, manifeſtum eſt ut ad mi- 
nimas ſummas non videatur pertinere: quibus mo- 


dus prefiniri generaliter nom poteſt, cum facilius 
cauſa cognita, per ſingulos poſſit examinari. J. 58 


F. de adm. & per. tut, See the preceding Arti 


wen the Remark on it; as alſo the following Ar- 
ticle. | 3 om 

If the Tutor be indebted in his own, Name to his Minor, 
he be bound to include in the Capital Stock ariſung 


from the Revenues, the Intereji which-be himſulf owes. 


For he ought to have paid it; and it is the ſame thing, 
with reſpec} to hin, as 14 he had received the Intereſt 

emetipſo exigere eum opor- 
tuit. J. 38. F. de neg. geſt. . 
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Qian at the time that the Inventary 
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_ The Rents and other Revenues % ;;,, 
which ſhall ariſe from the Funds that whe Rere- 
have been made out of the Monics nes arg 
which have been ſaved out of the Re-Jn > 
venue, are likewiſe to be accumulated ns 
into Capital Stocks, to be imployed in i 


the Purchaſe of Lands, or Tenements, 
or Annuities, whenever they amount to 
Sums ſufficient for that purpoſe, as has 
been ſaid in the preceding Article, and 
according as the duration of the Guar- 
dianſhip will allow of it. For all the 
Pony ariſing from the Revenues being 
out of the hands of the Debtors, and in 
the hands of the Tutor, it is reckoned 
as a Capital Stock to the Minor, which 
ought to be laid out for his advan- 


tage l. 3 

Si uſuras exactas tutor vel curator uſibus ſuis 
retinuerint, earum uſuras agnoſcere eos oportet. 
Sane enim parvi refert, utrùm ſortem pupillarem, 
an uſuras in uſus ſuos converterent. J. 7. F. 12. F. 


de adm. ( per. tut. Ex duobus tutoribus pupilli 


altero defuncto, adhue impubere pupillo, qui ſuper- 
erat, ex perſona pupilli ſui judice 5 
tus eſt cum uſuris quantum ex tutela ad tutorem 
defunctum per venerat. Quzſitum eſt, judicio tu- 
tulæ quo experitur publs factus, utrùm ejus tan- 
tum. portionis quæ ab initio ex tutelæ ratione per- 
venerat ad defunctum contutorem uſuræ veniant: 
an etiam ejus ſummæ, quæ ex uſuris pupillæ aucta, 
poſt mortem ejus ad ſuperſtitem æquè cum ſorte 
tranſlata fit, aut transferri debuit. Reſpondit, ft 
eam pecuniam in ſe vertiſſet, omnium pecuniarum 
uſuras præſtandas. Quod fi ia manſiſſet in ra- 
tionibus pupilli, præſtandum quod bona fide perce- 
piſſet, aut percipere potuiſſet, ſi fœnori dare cùm 

uiſſet, neglexiſſet. Cùm id quod ab alio de- 
bitoris nomine uſurarum cum forte datur, ei qui 
accipit, totum ſortis vice fungitur, vel fungi de- 
bet. J. 58. 9. 1. F de adm. 2 Per. the | 


If there be no opportunity found of: 6. Vile 
putting out the Money to a lawful and 6e no che 
profitable Uſe, the Tutor will be diſ- #7 
charged. But in order to have this Diſ- % Money 
charge, he ought to take the neceſſary 75 adua 


ramets. e his diligence, and pro- rage. 
re proper atteſtations of the Counſel 
* him by the Perſons with whom 

e was bound ande by which it 
May a that the Mone remain- 
ed by him in . that it was 
not poſſible for him to imploy it to ad- 
vantage 8. Otherwiſe he will be an- 
ſwerable for it, according to the Rule 
explained in the following Article. 

b $i pecuniam pupilarem neque idoneis homini- 
bus e 2 — con- 
vertere potuiſti, non ignorabit judex uſuras ejus a 
te exigi non oportere. J. 3. C. de uſur. pup. Si tu- 
tor pecuniam pupillarem credere non potuit, quod 
non erat cui crederet, pupillo vacabit. J. 12. C. ult. 
F de adm. & ger. tut. See the following Article. 


XXVII. If 


27 1 he ke the RAY Mas! 805 is out the 
CY Money, and does not take the neceſfary 
3 precautions to juſtify his hot br it, he 
_Aouey, or Will be Hable to .own Name 

0 cake his Tntereſt for the + Holy For in this 


Dfſhunge. caſe l preſumed, that he has 


che Money ta his eee 


3 r pradia 1 4 75 


cipient in LONG 1 v4 J. 7. 
Per. tut. 

ee 14 * Som, no of 
and * dare xticle. 


15 XXVII. 

28. of the | hs es or more Tutors; 
* and that by their Nomination there is 
ſration aſſigned to every one of them their par- 


t wo or more 


Tutors. ticular Charge, t their Adminiſtratian WI 
be diſtinct arat : and none 


them ſhall be accountable for the 44. 


miniſtration of the Wy But if the 


ſame Adminiſtration be committed to 
two or more * [ will be all of 


them anſwerable for the whole. And 
whether they be willing to exerciſe 


their Office Jointly, ar {eparately, ar 


that they agree among themſelves to 


commit the Management to one of their 
number, or that they all ne glect the 
Adminiſtration, they ſhall all 15 them 
be bound one for the other, becauſe 1 it 
is their common Charge. 


In diyiſipnem, adminiſtratione deducts, ſiye 3 
præſide, ſiye à teſtatoris yoluntate, unumquemque 
pro ſua admipiſtratione gonvenire 
cens) Rua invicem e 5 fa curgorig 
non {uſtinentibys. 4. 2, F. 1. 

Si diviſio midi * fe [Ax gu- 
ratores in m loco {cy provincja Vnſtitutas 
foe dum f erit : licentiam habet adoleſccns & 
unum eorum el & totum debitum exigere. 
d. I. 2. I. 1. 6 dane 5 de gur. Grat. C Aer. 


Sin vero 5 inter ſe res adminiſtrationis divife- 
runt, non prohibetur adoleſcens unum ex his in 
ſolidum convenire. d. l. 2. in fine. Si quidam ex 
bis (qui non adminiſtraverint) idonei non fint, 1 * 
rabuntur fine dubio cxteri : nec —— 
Rr contumacia 2 ago 
erit. J. 38. 9. 1 F 4e . d 


AXE. | 
29. Thebe- Tf two or more Tutors have heen 
_ 12.4 ®; named to att jointly, and to be anſwer- 
Pirsm able for one another, yer notwithſtand- 
among ma- ing this Obligation for the Whole that 
y Tuwrs, every one of them is under, when the 
Minor comes to call them to account 
for their Adminiſtration, he will he ob- 
liged to divide his Action amon 5 
who have intermedled in the - 
ment, and to diſcuſs, eyery one o 5 
for their reſpective Adminiſtrations, or 
their Heirs and Executors, before he 
can ſue one Tutor for the other, unleſs 
that ſome of them fhould happen to be 
bogs if there be any of the 
OL 


0 rare 0 "Os „ A Tit. 1. 1 


not. 1 the Turars W ha have pad tor the 


lum mininge ur, tamen eum qui adminiſtravit 


& omnes desde — qui 


4 3 ” 5 * A 
? 3 


Putors who did not act, 30 are no: 
to be ſhed till the others who Gig act be 
firſt diſcuſſed. If the Tutors have re- 
nounced bn Benefit of Diviſion and 
Duſcy they. may be immediate 
ſued any ooo of them for the Whole. 
But'whether' this 4 5 take place or 


others, will ſucceed to che Minors Right 
of Action againſt chem, for the Re- 
coyery of what they ſhall have paid 
ever and above their Own Share s. 


- * Licet tutgrum canventione mutuum pericu- 


ſi falvendo ſit, prima loco, ejuſque ſucceſſores 
conneniendos __ nan — L alt. C. de di- 
wid. tact. Si quid 1 tutelam, 
Rs 0 um 155 dividi 
nem inter eos pra partionibus virilibus, ex- 
3 1 1. C. 11. F. & tw. & tat. 
V. de cur, * dando. Et ſi 
ort quis ex ag terius tutoris condemnatus 
ræſtiterit, vel ex communi geſt, nec ei mandatz 

; Akigney,  conſti Jeg eſt 2 diyo Pio, & ab 
ratoe noſtro & divo patre ejus, utilem actio- 

: | tutort adversds Ge dandam. d. l. i. 
94 1 Gn rat: diftr. l. 2. C. de diuid. tut. 
in this Article what the meaning is 


Za a Veuſſion PE i ears 
1 5 m the Se hs ed Miele | 


of Fee Sion of t 'Solidity among two, Cc. 


X) 

00 two ar more Tutors, named for 30. When 

e ration of the ſame Guardi- there are 

cannot . agree neither to 2 4 

Jain y together, and to anſwer one for ſhall be pro- 

angther, nor to jntruſt the Management fred! 

to one alone, the others anſwering for 
him, and if there be one of them who 


offers to e Security, that he m 7 have 


the ſole g b the other Tutor: 
not afferi 15 ke ke Security, he l 
be pre and intruſted with the ſole 


Man = But if all the Tutorg 
bee ye . then he who 
95 * eee and moſt reſponſi- 
h as 45 os own Perſon, and as 
to ys oy Surety, ſhall be preferred. For 
it is bener th the M es vi he 
one and the 
A in this calc, ſhall nat be 
bound to anſwer for his Adminiſtration 5. 
If none of the Tutors offer to give Se- 
curity, and they do not agree either to 
ger jointly together, or to let one of 
2 Ns manage wt the others z 
the . {hall 15 divided a; 
mong them: and in th 305 „ every one 
wal de aceguntable only for his Ea 
Qr e is ger utted 
to one other 
refuſing to anſwer for 1 they ſhall 
be diſchargedß. 
Om quis offert ion ut ſalus up 


audlendus . 
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nior præferendus erit ; ut & tutorum perſonæ inter 


ſe, & fidejuſſorum comparentur. J. 18. F. de teſt» 
cut. Apparet igitur prætori curæ fuille ne tutela 
per plures adminiſtretur. I. 3. F. 6. F. de adm. &. 
per. tut. San enim facilius unus tutor & actiones 
exercet, & excipit. d. l. 1 a 


„Si non erit a teſtatore electus tutor, au gerere 


nolet, tum is gerat, cui major pars tutorum tute- 


lam decreverit. Prætor igitur jubebit eos convo- 


cari; aut ſi non coibunt, aut coacti non decernent, 
cauſa cognita, ipſe ſtatuet quis tutelam geret. 
Plane ſi non conſentiant tutores prixtori, ſed WR 
omnes gerere, quia fidem non habeant electo, nec 
patiuntur ſuccedanei eſſe alieni periculi, dicendum 
eſt prætorem permittere eis omnibus gerere; - Item 
fi dividi inter ſe tutelam velint tutores, audiendi 
ſunt, ut diſtribuatur inter eos adminiſtratio, vel in 
partes, vel in regiones: & ſi ita fuerit diviſa, unuſ- 
quiſque exceptione ſummovebitur pro ea parte vel 
regione, quam non adminiſtrat. J. 3. H. 6. 7. 8. 9. 


Ge J. 4. F. de adm. & per. tut. I. 55. eod. H. 1. Int. 
ones See the ninth Article of the 


de ſaticdationibus tut. 


1 * $ g 1 £ 4 ; 4 A. 13 * : g c 4. + 


ume, Alle ee 


ligatim of to concern the 


mſelves in the Manage- 


Honorary ment of the Minor's Affairs, as the O- 


THIOY bo 


nerary Tutors are, who are e 
with the Adminiſtration, yet neverthe- 
leſs, if in the Nomination of an Hono- 

Tutor, ſome. particular Function 
bus been aſſigned him, and he had failed 
in it, or that by Connivance, or an in- 
excuſable Negligence, he had winked 
at the bad Management of the Onerary 
Tutor, he. might be made accountable 


for it according to the circumſtances 1. | 


Honorarium tutorem periculum ſolere pati, fi 
male. paſſus ſit adminiſtrari tutelam. J. 60. f. 2. F. 
de rit. nut. Cæteri igitur tutores non adminiſtra- 
bunt, ſed erunt hi quos vulgò honorarios apella- 
mus: nec quiſquam putet ad hos periculum nullum 
redundare. Conſtat enim hos quoque excuſſis pri- 
us facultatibus ejus qui geſſerit, conveniri oportere. 
Dati ſunt enim quaſi obſervatores actus ejus, & 


cuſtodes. Imputabiturque eis quandoque cur, ſi 


malè eum converſare videbant, ſuſpectum (eum) 
non fecerunt. Aſſiduè igitur & rationem ab eo 


exigere oportet: & ſollicitè curare qualiter conver- 


ſetur, &c. J. 3. F. 2. F. de adm. & per. tut. See 
the ſixth Article of the firſt Section. 
IWe have not concerved this Rule in the rigour of which 


bad by the Roman Law: and we have drawn it u 


in terms which agree with or Practice. 
XXXII. 


32. em- The laſt Engagement of the Tutor, 
for ought to is to give an Account of his Adminiſtra- 


give an Ac- 
count, after 
bis Nator- 


tion, to anſwer for what he ſhall have 
ill managed, or neglected to do; to pay 


hip is end- in the Sums of Money remaining in his 


ed. 


hands, together with the Intereſt thereof 
from the day of balancing the Account: 
and to reſtore the Fruits which he ſhall 
have reaped r. And the Engagement of 
giving an Account is ſo indiſpenſible, 
that altho' the Father of the Minor, in 
naming the Tutor, had exempted him 


end; but they are likewiſe obliged to 


F 7 3 "3 885” 0 yo" * Y 
: 1 5 > K / 
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from giving an Acebunt; he would ne- 


verthelels be obliged to its For other- - 


wiſe the Miſdemeanors of a Tutor might 


go unpuniſhed; which is neither con- 
latent wath Good Manners, / nor Pub: 
© ge er N 


F 


licl wit C ; 


© Tatorem quonidam ut fam rationem, quim fl 
quid 'rcliquorum'nomine debet, reddat, apud præ- 
torem conyenire poteſt. J. 9. C. arbitr. tut. In 
omnibus quæ fecit tutor ih facere non deberet, 
item in his qua non fecit, rationem reddet hoc 
judicio. J. 1. F de mel e rat. Alſtr. d. l. F. 3. 
Sciendum eſt tutorem poſt officium finitum uſuras 


* 


debere in diem quo tutelam reſtituit. I. 7. $. lt. F. 


de adm. & per. tut. Circa tuctelz reſtitutionem, 
pro favore pupillorum latior interpretatio facta eſt. 


Nemo enim ambigit hodie, five judex accipiatur, 


in diem ſententiæ, five. line. judice tutela reſtitua - 
tur, in eum diem quo reſtituerit uſuras præſtari. 
4 l. $. Alt. F. de uſur. Si poſtea quam pupillus ad 

upertatem pervenerit, tutor in reſtituenda tutela 
aliquandiũ moram fecerit, certum eſt fructuum no- 
mine & uſurarum medii temporis, tam fidejuſſores 
ejus quam ipſum teneri. J. 10. f. rem. pup. ſalu. fore. 

Quidam decedens filiis ſuis dederat tutores, & 
ad jecerat, eoſque anetihgiſtos eſſe volo. Et ait Julia- 
nus, tutores niſi bonam fidem in adminiſtratione 
præſtiterint, damnari debere, quamvis teſtamento 
comprehenſum fit, ut aneclogiſti eſſent . & eſt 
vera iſta ſententia. Nemo enim jus publicum re- 
mittere poteſt hujuſmodi Er nec mutare 
formam antiquitus conſtitutam. J. 5. F.7. F de 
. Tt may. not be improper to thke notice upon this Ar- 
ticle, that according to the Uſage in France, contrary t 
the Difpo/tion of the Roman Law; in the fourth and 
fifth Laws C. de Tranſ. the Tutor is under fo fri 


an Obligation to give an Account; that even alilu the 


Minor, after he came to Age, had tranſacted with his 
Tutor, or Guardian, concerning his Allmmiſtration of the 
Guardianſhip, or that by an Acquittance, or ſome other 
Ad, he ha Ro him directiy, or lndiretly, when 
the Tutor had not accounted to him; all theſe Ad. 
would be annulled. Fur it would be reaſonably pre- 
ſumed, that the Tutor were guilty of Fraud, by keep- 

ing the Minor in ignorance of the State of his Affairs, 
which he could have no knowledge of, but by an Ac- 
count. So that theſe ſorts of Acts are reckoned diſhoneſt, 
and contrary to Good Manners. 


XXXII. 


Tutors are not only bound to give 33. c 
an Account after their Truſt is at an where #7 


Tutor is ob- 
liged to gitt 


do it during their Adminiſtration, if , us 
there falls out any thing that may make during li 
it neceſſary. Thus, tor Example, if 44m 
the Minor's Creditors ſeize on his Goods, rata. 


in order to fell them, the Tutor muſt 
give in a Summary Account of the Mi- 
nor's Effects, that it may appear whe- 
ther he has not ready Money enough to 
pay off the Debts tt. 

Imprimis igitur quoties deſideratur ab eo, ut 
remittat diſtrahi, requirere debet, qui ſe inſtruat de 
fortunis pupilli=——u> jubere debet edi rationes: 
itemque ſinopſim bonorum pupillarium. J. 5. f. 11. 
F. de reb. eor. qui ſub. tut. 3 


XXXIV. | 
Tutors ought, in ſtating their Ac- 34. 


Charge 


counts, 2 Pi 
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charge in i counts, to charge themſelves with what 


Twors 44: they have actually received, and alſo 
With what they ought to have 7 5 
| iſcharge they may ſet It tl 
Nerd her Children, marries a ſecond Huſband Mother who 
before ſhe gets another Tutor named to © 


and in their Diſc] | 
don what they have not been able to 
receive, in order to be diſcharged of it, 
if there be ground for it, as if the 
have uſed all neceſſary WE againſt 
a Debtor, who proves to be infolyent. 
For Tutors, altho' they be obliged. to 
an exact and faithful Adminiſtration, 
yet they ought not to be made account- 
„ A ee, ty 
3 Rationem reddat. I. 9. C. arbitr. tut. Suffi- 
cit itutori bens & diligenter negotia geſſiſſe, etſi 
eventum adverſum habuit quod geſtum eſt. 0. 3. 
8 7. f. d 
Article. 


25 nen. Nutors may charge in their Accounts 
ar allowed all the Expences that a reaſonable Ad- 
al; reaſena- mirliſtration obliged them to lay out *. 
-w E% In the number of which we muſt rec- 
kom the Expences which he has laid out 
by the advice of the Perſons who were 
appointed to be his Counſel, and thoſe 
that have been directed by the Judge, 
unleſs there ſhould appear to be ſome 
Fraud on his part). But if any Acci- 
dent renders thoſe Expences uſeleſs 
which it appeared 8 to lay out, 
the Tutor will nevertheleſs recover 

%%% ĩ ĩͤ bg TOTO TOs 
S tutelz judicio quis convenietur, ' reputare 
-poteſt id quod in rem pupilli impendit. J. 1. f. 4. 
F de contr. tut. & ut. act. See the third Article 

of the ſecond Section. _ 


Manet actio pupillo fi poſtea poterit probari 
| F. de reb. cor. 


obreptum eſſe prætori. I. 5. F. 15. 
qui ſub. tut. 47 ” Text Geng 

ect, yet it applied to this caſe, | 

MY Julfcit tutori — & digs ter negotia geſ- 
ſiſſe, & fi eventum adverſum habuit quod geſtum 
eſt. 0.3.5. 7. F. de contr. tut. & ut. ad.” See the 
ſeventh Article of the ſecond Section of thoſe 
who manage the Affairs of others without their 
knowledge. | 


to another Sub- 


XXXVI. 


All the Eſtate of the Tutor is mort- 

gaged, from the time of his Nominati- 

$2 on, for what he ſhall appear to be in- 

five of th; debted to his Minor, after ſtating his 
Two, Accounts. 


36. The 
Minor has 
a Mortgage 


pro officio adminiſtrationis tutoris vel curato- 
ris bona, fi debitores exiſtant, tanquam, pignoris 
titulo obligata, minores ſibimet vindicare minime 
prohibentur. Idem etfi tutor, vel curator quis 
cConſtitutus, res minorum non adminiſtrayerit. J. 20. 
C. de adm. tut. I. 7. H. 5. in f. C. de cur. fur. l. 1. 
F. 1. C. de rei. ux. aft. See the ſixth Article of 
the fifth Section. Tutelæ periculo omnibus im- 
minente qui ad tutelam vocantur, & ſubſtantiis 
eorum minori ætate tacite ſubjacentibus, pro hu- 
Juſmodi gubernatione. Nov. 118. C. F. mf. See 


the fifth Article of the ſecond Section of Mortga- 


ges. See hereafter the ſixth Article of the fifth 


Section. | 
%% - - ., UF | 
If the Mother, who is Guardian to 


them, and gives in an Account of her 
Adminiſtration, and pays off, or g 
Security for what ſhe is indebtec 


277 


» 
* 


37. Of the 


Guardt- 
an, and 
marries 4 


Ives ſecond Huſ- 
tO band. 


them, the Eſtate of the ſecond Huſband 


will be mortgaged to the Minors, for 
all that the Mother ſhall appear to be 
indebted to them by the Balance of the 


the Marriage, and for what follows at- 
URS 


o $i mater, legitimè liberorum tuteli ſuſcept?, 


Account, both for the time paſt before 


ad ſecundas 1 wh nuptias, antequim eis tu- 


torem alium 
tur ex ratione tutelæ geſtæ, per ſolverit: mariti 
quoque ejus, præteritæ tutelæ geſtæ ratiociniis, 
bona jure pignoris tenebuntur obnoxia. J. 6. C. in 
Juib. cauf. pign. vel hypoth. tacit? contraharur. Bona 
ejus primitus,' qui tutelam gerentis affectaverit 


it ordinari, eiſque, quod debe- 


nuptias, in obligationem venire & teneri obnoxia 


rationibus paryulorum præcipimus: ne quid incu- 
ria, ne quid fraude depereat. I. 2. C. quando mu- 
lier tutele officio fungi poreſt. 
This Rule is moſt equitable, to prevent the Frauds 
which might enſue upon ſecond Marriages, in transfer- 


ring the Moveable Goods of 'Minors, and even thoſe of 


the Mother, to the Children of the ſecond Marriage, or 


even to the Husband himſelf. And it is becauſe of 


the Equity of this Rule, that altho' it be not punctually 
: obſerved, we have judged it proper not to ſuppreſs it. 
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SE CT. IV. 


their Heirs, and Executors. 


The CONTENTS. 


1. Sureties of Tutors, to what they are 
oblized. 

2. The Tutor ought to be firſt diſcuſſed, 

before an Action is brought againſt 


his Surety. 
3. Of thoſe who certify the Tutor to be 
ſolvent. g 


4. Of the perſons who name a Tutor. 


Of the Engagements of thoſe who 
are Sureties for Tutors; and of 
thoſe who name them; and of 


ſ. Engagements of the Heirs, or Eæecu- 


Tors, of Tutors. 
6. The duty of the Heirs, or Executors, 
of Tutors, in Affairs begun by the 
Tutors before their death. 
7. Of new Affairs which fall out after 
4 the Tutor death. 
8. F the Heir, or Executor, takes upon 
Hhimſelf the Tutorſhip. 
9. The Surety is diſcuſſed before the Co- 


autor. 
I. Thoſe 
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1. The Th- I the Smet at TA are: 


„ "orb a Ts expired, 

intruded himſelf imo fone be o inus.1don 
"DE; he NI: s, Which 9 5 80 Nec. ” bot nom 

| c Conſequ LS of t 15 Tytorſhip,., © 


ol 11. 


fon pw was: apparently inf tis” 
; the perſous whO named Fete: mut 
4 er for Him. But before the Mir vr 
can ex bing his Action againſt thaſe W i 


2 * 
1 4 a 
* 1 


Haſe who 3 
: tors, are dune 


may chance 1 i account, named 
af their Aan 15 5 alter the r 


the. I. oY 2 


162 


| a jtutoris in) cum wi 
muri. 9 
itemque fi a Hae 13 han 


1 


quprum 1 58 Fontortjum | ad 


A: nan ante 
— 


de Ale Was his e en. ay 


ſwerabl ble for 1 it b ' 5 205 conv. 


8 Si ine b 40 . 1 5 ory — the be len of 1227 fre 
lita eſt, vel cautum eſt/in ad Rs; a tutgre,: , * — — ** 
ratore ſeryari non poteſt. manet fidejuſſor ob 2 17 nf ir eg 
tus 2d ſupplendam tibi indemnitatem. 2 2. C. Fig: 245 wn, 


 fidejw].. tut, Tot. Tit Toy eod, Anl. de 
— Ga the SE Article oft 


E Tutor, Th ought ta Gife. Als ö 


Section, and. the tenth lat, F ran, ff Hal. Fro 1 wa 52 5 = 12 


which i there. quo 


Paulus e prcpter ea gr 8 5 i Fe. are ur _ 5 ig 


tatem, nulla necef ſtate, {d..c 

ſua tutor Aline 2 F ge 
fore cavit, non . , 45 5 Fa . vb 7 5 je 
e, | Phage ens vv eee, on 


Tv it. _ e e W or une, of the” TR 
po tor are bound to anfwer for bis Wb. le 


1 
N v bs 


Es ebe Dt 


5. Evgage- | 
ments 5 the 
© Heirs, or 
Ex ECHIEOTS, 


be firſt diſ- noir m occaſioned by, it, Fraud. © OT of Tigers: 

cuſſed, be- no the fouſlian , _—— — as hs for what wel ** ; 
» Ac- they cannot be, ſuec 1 Diſeuſ- 

fore a fethe E f. che. For, have, failed = look after - And t hey 
JJ tae malt She in 40 Accompr for him,..þ 46 
80 his cording to b Ky Shack al be ex- he ought to have done himſelf . * 

. W in the Ti Cau a — at, eorum qui tutelam vel curam adr bini 

ties. ſtraverunt, fi ants wa ad eos ex re pupilli vel: dulti 


3. of thſe Among oder Ta We Buſine he is obi 


e are to reckon thoſe who, without bind- the Affaig Which, the. 


be ſolven 


4. Of „ If the erſons who - have the Nomi- ztatis & maſculus fit, 
perſons who nation of * Tutor, haye been Ar of dolus, ejus admitti g. 


name a Tu- 
for, 


ro wy ies of 


. Nov. 4. 8 1. . Si. Akiptlatio rem 'falvam pu- tutor 7 * debuit. meq- adi I. mini- 
pillo fore, interppſita eſt, vel cautum eſt. in id — rationem reddere cos debetę non, eſt a- 
quod a tutore v 1 Poteſt, N . — I. alt. C. de hered. tutsgy Patewneſke 1.4 tu- 


rd Kauer eiern ener ton nel chraton dati ſi ſe non-gxculavit, non... ideo 
nitatem, J. 2. in i de fidej 


the ancient * the OS 1 w. ; * quod. cum. tutelam. ſau curam . noa 
yd i adminiſtraſſe Weites nam & ceſſationis atio red- 

Tutor himſelf. TR 17 Ad. 2; end. A 10. CG. arb. tut. Tunela.c e ac- 

de fidej. tut, 1. 1. C. ol. 5 the fourth Novel, tio tam F contra ſucteſ. 

ch. 1. has given to all Suretjes in general the tynefit of competit.. E ia. . 

Diſcuſſion, without excepting the Sureties of Tutors. 

Aud. the ſaid benefit. js Fa , ta dhe Gl. ads = 6 MI. u 

gation of 'a Surety, which is, to pay, 4 7 pos Frin- 

cial Party 1 that is bound * not, Pay, ad 


indemmnitatern. 4. l. 2. C. 4 .  " © Tutors be not Tutors yet if the H. 
* or. Executor of the Tutor deceaſed. be 
5 a Man come 0 full Age, and capabl g of,, 


certified that the Tutor. was ſolvent; ſome other Proviſion be made there tin; 
for they 28 to anſwer for him as and if he ſhould fail to do it, eit- her 
much as if they were his Sureties d. thro? Fraud /or groſs Neglig Aer. be 
Eadem cauſa videtur eng 95 wauld be made. accountable. for 


cum jdoneos eſſe tutores affirmaveri 


eiuſſo- Sciendum e tut 1 jure 
rum vicem ſuſtinent. 1.4. in 7 F. « ae ad glium . 16, 1. . tut. ua nvis 
IW. | hats Ne eaves gon. cl , ramen er de- 


Sf carl, debent... in qu ib 
nfs bs ff d fige A 


.: and 
wy Miſdemeanor, as if they habe nam - rw: ard lee of the Ack e 0 


er hergdem, fi legit 8 


50 In ep etiam — 4 


des cjus tytcke vol-utilj judicio.}.., con- 


Altho' the Heirs, or Executors of 6. The duty 


Ars 45 the Heirs, 


to take, care . 


"utor,had beg un . 
ing themſelves expreſſy as Sureties, haye till another Tutor be named, e bill, Fw 


* 3 


„ ** . J » — 3 1 3 * 
'! » Of Toroks: 


VII. 


„ of uw | As for the Affairs which were not 


oh ft — to 1 
the 1 
deaths 


8. If the 


Heir, or 


Executor, he is not 


the Tutor, and which came 
knowledge of his Heir, or 
und to take care 
of them. But if thro groſs Neglect, 
he had abandoned an Affair of the Mi- 
nor's which he knew of, without tak - 
ing care of it, either by himſelf, or o- 
* he would be made anſwerable for 


l 7 Ma egligentia pla ia heredi non imputa- 
bitur. 1. F Kg Hæredes tuto- 
= 


4. 


rari poſſit, 


If the Heir, or Executor, of the 


Tutor, takes upon himſelf the Admini- 


lane the bo to ETA he 
Mui ſipd. were Tutor i. Tt 


9. The | 


8 14 * 
deals one 
fore the Co- ONE QI | 
Tutors cannot be 


Tutor. 


2. The Minor ought 
„ Expences. 
3. 4 Steward. © 


i Cum oſtendimus hæredem quemque tuteæ ju- 
dicio poſſe conveniri videndum an etiam proprius 
ejus dolus, vel propria adminiſtratio veniat in ju- 
Gelen. Et extat Servii ſententia exiſtimantis, ſi 


poſt mortem tutoris heres ejus negotia pupilli ge- 
rere averit, aut in arca tutoris pupilli pe- 


cunjam invenerit & conſumpſerit, vel peeuniam 
am tutor ſtipulatus fuerat exegerit, tutelæ judi- 
cio eum teneri ſuo nomine. J. 4. F de Fidejufſ, & 
Ik there be ſeveral Tutors bound for 
and the ſame Adminiſtration, and 
of them harh a Surety; the other 
ſued on account of 
that Tutor, till after the diſcuſſion of 
his Surety l. | 
_ 1 Uſque adeo autem ad contutores non venitur, 
fi ſint ſolvendo contutores; ut prius ad fidejuffores 
veniatur. I. 1. f. 15. F de d. & rat. diff. 


—— 5 - ww „ — = . — — 


CEQOT.HvY. 


Engagements of Minors to 
y their Tutors. ; 


The CONFENTS. 


1. A general Engagement of the Minor 


to the Tutor. 
t0 allow all reaſona- 


1 


4. Alimony to the Father and Mother, 

Brothers and Sifters of the Mi- 

5. The Tutor allowed Intereſt for the 
Money which he advances. 


Tit 1. Seck 3. 


6. The Tutor has @ Mortgage on the Mi- 


7. A Caſe where the Tutor is privileged 
nz his Mortgage. 5 


\ S Tutors are bound for every 1. K gee 
a thing that relates to the Admini- Fg. 


1 
* 


ſtration of the Eſtate of the Minor, and — 


as they have power to do every thing Auer. 
which the duty of their Charge requires, 
ſo likewiſe the Minors are reciprocally 
obliged to approve and ratify, after they 
come of Age, cvery thing that the Tu- 
tors have done reaſonably and honeſtly. 
And they are moreover bound to their 
Tutors in the Engagements explained 
in the following Rules*. | 
* Quz bona fide 4 tutore geſta ſunt rata haben - 
tur. J. 12.4. 1. F. de adm. & per. tur. Contra- 
riam tutelæ actionem Prætor propoſuit, induxitque 
. ES 
| » ue 
ou ex Bu e 1 2, F. de comer, tw. 
ul. . ö 


The Minor being come to full Age, 2. The Mi- 
ought to allow to his Tutor, in the Ac- 5 f 
compt of his Adminiſtration, all t — 
Expences which ſhall have been laid out z;perces, 
on his Perſon; his Eſtate, and his Af. 
fairs, according as they ſhall appear to 
have been neceſſarily, or uſefully laid 
out, or to have been ſettled by the 
Judge, in the caſes where the Tarr 
was bound to procure fuch a Regula- 
tion. 


» Si tutelz judicio quis convenietur, reputare 


poteſt id quod in rem pupilli impendit. J. 1. $. 4. 


F de cunir. ur. & ut ad. Etenim provocandi fu- 
erant tutores, ut promptius de ſuo aliquid pro pu- 
pillis impendant, dum ſciunt, ſe recepturos id quod 
impendexint. d. IJ. See the fifth Article of the ſe- 
cond Section. 6 | | 


ro id 1 cnt 
It the Tutorſhip be ſuch, as that, for 3. Sen- 
the eaſe of the Tutor, it be neceſſary ara. 
to give him the aſſiſtance of a Steward, 


the Salary which he ſhall give to ſuch 


Perſon, will be allowed him in his Ac- 
count, according as it ſhall have been 
regulated during the Tutorſhip, or as it 
ſhall be adjudged at the ftating of the 
Account, and in proportion to the Qua- 
lity of the Minor, and the Nature of 
his Eftate and Affairs; the Tutor re- 
maining always reſponfible for the deed 


of the Perfons whom he ſhall have im- 
ployed to aſſiſt him. And altho' the 


utor have not really imployed a Stew- 


ard, yet he will nevertheleſs be allowed 


the Expences of one, if his Adminiſtra- 
tion required this Aſſiſtance . he 
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iculo eum conſtituat. I. 13. f. 1. N de tutelis. 
—— prætoris actor conſtitui periculo tutot 
ſolet, quotieſcumque aut diffuſa negotia ſunt, aut 


dignitas, vel tas, aut valetudo tutoxis id poſtulet. 


I. 4. F adm. G. per. . Principalibus conuſti- 
ttutionibus declaratur, ſumptuum qui bona fide in 
tutelam, non qui in ipſos tutores fiunt, ratio ha- 


bexi ſolet: niſi ab eo qui eum dat, certum ſalarium 
ei conſtitutum eſt; J. 3. f. Alt. F. cod. Ergo eth ea 
inquiſitione propter rei notitiam fuerit datus tutor, 


eique alimenta ſtatuerint contutores, debebit eorum 


ratio haberi, quia juſta cauſa eſt præſtandi, l. 1. 


7 oo 1 


Alimony If the Father, Mother, or Brothers 


4. 
zo the Fa- and Siſters of a Minor under Tuition, 
ther and 


Mother, 


Brothers 


had no means of Subſiſtence, and the 
Minor had an Eſtate, he would be bound 


and Sifters to allow to his Tutor the Expences 


ea quæ ad victum neceſſaria ſunt pr 


of the Mi- Which he had laid out in ſupplying 
thoſe perſons with Neceſſaries for Life ©, 


according to the Regulation which 
ſhall have been made in this matter. 


N a - } ? f o 11 
Aliud eſt fi matri forte, aut ſorori pupilli tutor 
iterit, cùm 


ſemetipſa ſuſtinere non poſſit. Nam ratum id ha- 
bendum eſt. J. 13. f. 2. F. de adm. & per. tut. 


Exiſtimo, & citra magiſtratuum decretum tutor 


I ororem pupilli ſui aluerit, & liberalibus artibus in- 


ſtituerit, cum hæc aliter ei contingere non poſſent. 
nihil eo nomine tutelæ judicio pupillo, aut ſubſti- 


tutis pupilli præſtare debere. J. 4. in f. F. uli prep. 


educ. See the fourth Article of the ſecond Section 
of the Reſciſſion of Contracts. . 
According to the Pradiice with us, Tutors ought not 
to lay out theſe kind of Expences, without having them 
firſt allowed and regulated by the Fudge. 


V. 


5. Ile uu. If the Tutor has been engaged in 
zor allowed ſome Expences, having no Fund in his 
Intereft for hands, either of the Minor's Revenues, 


the Money 


which he 


or of his other Effects, ſo that he hath 


advances, been obliged to borrow, or advance 


Money of his own; the Intereſt of the 


Money which he ſhall have advanced 


will be allowed him, till a ſufficient 
Fund can be raiſed either out of the 
Minor's Revenugs, or otherwiſe, for his 


e 


Reimburſement. 


Conſequitur autem pecuniam fi quam de ſuo 
eonſumpfſit, etiam cum uſuris, {ed vel trientibus, vel 
his quæ in regione obſer vantur, vel his quibus mutua- 
tus eſt, ſi neceſſe habuit mutuari, ut pupillo ex juſta 
cauſa prorogaret. I. 3. f. 1. F. de contr. tut. & ut. act. 


Uſuras utrum tamdiù conſequetur tutor, quamdin 


tutor eſt, an etiam poſt finitam tutelam, videamus, 
an ex mora tantum : & magis eſt ut quoad ei red- 


datur pecunia conſequatur. d. J. 3. f. 4. Si tamen 


fuerit in ſubſtantia pupilli, unde conſequeretur, di- 


cendum eſt non oportere eum uſuras à pupillo exi- 
gere. d. l. $. 1. See the fifth Article of the ſecond 


Section of thoſe who manage the Affairs, c. 
This Intereft is not to be reckoned Uſurious,. if the Tutor 
uffers any Lofs oy this Advance; bus he ought not-, 


1 * * | ky 8 
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count of his Adminiſtration; fo the 
Tutor Hkewiſe hath on his part a Mort- 
ge on the Eſtate df the Minor, for 
the Sums that the Minor may chande to 
be indebted to him by his Account f. 
For the Engagement of the Tutor, and 
i 55 of the Minor being reciprocal, and 
ing contracted at thè ſame time, the 
Mortgage, which is an Acceſſory to the 
Engagement, is contracted likewiſe in 
the ſame manner. And if, for Example, 
the Minor being come to full Age, bot- 
rows Mone 55 any one before his Tu- 
tor has made up his Accounts, - and it 
2 upon the Balance of the Account 
that the Tutor is Creditor, the Tutor's 
Mortgage will be prior to the Debt 
contracted by the Minor after he eame 
of Age. N * 83 
Et ut plenids dotibus ſubveniatur, quemadmo- 
dum in adminiſtratione pupillarium rerum, & [in 
aliis multis juris articulis tacitas hypothecas ineſſe 
accipimus, ita & in hujuſmodi actione damus ex 
utroque latere hypothecam. I. un. F. 1. C. di rei ux. 
ad. Etenim provocandi fuerunt tutores, ut prom- 
ptiùs de ſuo aliquid pro pupillis impendant, dum 
ſciunt, ſe recepturos id quod impenderint. 7. 1. F. 
wr + contr. tut. &. yg Hoc caſu 8 2 4 
actlones. Y. 2. #7: e „ qu& 4 EX „ be 5. 
. 1. F. 41 WT See The 7 ſixth Attide | 
of the third Section. Altho' this Mortgage, which the 
Tutor hath on the Minor's Eftate, were not ed on 
theſe Laws, yet it is a natural conſequence of his Admi- 
niſtratiun, and of the mutual Obligation that is con- 
tracted between the Tutor and the Minor, © 


VII. 


Beſides this Mortgage, the Tutor 7. 4 c:/ 
hath likewiſe a Privilege for the Money 1 


W 
which he has laid out in the Recovery, * 
or Preſervation of the Minor's Eſtate, ;, 


and Debts. And he is preferred, in his gage. 


Mortgage on ſuch Eſtate and Debts, to 
other Creditors 8s: | | | 


e See the ſixth Article of the third Sectian of Curators, 


and the twenty fifth Article of the fifth Section of Pawns 
and Mortgages. © l 


** * — _—_— 
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„enen u 
Of the ways which put an end to the 
ICs NE” 
The CONTENTS. 


1. The Tutorſhip is at an end, when the 
Minor r Age. 


2. Of 


As the Minot hath his Mortgage on 6. The m. 
the. Eſtate of the Tutor, for all that the or ba. 4 
Tutor may chatice to owe him on ac- N gage 


' 267% FIPHE Office of 


zorſhip is 

at an 

when the 

Minor 

comes of 
e. 


Ag 


* of the Tutorſbip of ſeveral Minors. 

3. The conſequence of the Adminiſtration 
after Majority. "py 
4. The Death of the Minor puts an 

' to the Tutorſhip. tk 
7. As alſo the Death of the Tutor. 
6. The Civil Death either of Tutor, or 
Minor, hath the ſame effect. 

7. When the Tutor is excuſed, or removed, 
8. 
9. 


end 


* the Tutorſhip ceaſes. 
. Cauſes for which the 
C]! 26 $6650, 
The Tutor that is removed for his diſ- 
honeſty, is branded with Infamy. 

10. Miſdemeanours that are puniſhable. 


I 


Tutor may be re- 


Tutor is at an end, 
when the Perſon who was under 


»Tuition comes of Age. For being ar- 


rived at full Age, he may take upon 
himſelf the Care of his Eſtate, and of 
his Affairs. But the Benefit of Age by 
Indulgence, hath not the ſame effect. 


- * Pupilli pupillæque chm puberes eſſe cceperint, 
2 tutela liberantur. Et ideo noſtra ſancta conſti- 
tutione promulgata, pubertatem in maſculis poſt 
decimum quartum annum completum illicò initi- 


um accipere diſpoſuimus; antiquitatis normam in 


fœminis bene poſitam, in ſuo ordine relinquentes, 
ut poſt duodecim annos completos viripotentes eſſe 
credantur. inſt. quib. mod. tut. fin. l. 1. C. quando 
tut. vel cur. eſſe deſinant. Maſculi quidem puberes, 
& fœminæ viripotentes, uſque ad vigeſimum quin- 
tum annum completum curatores accipiunt. Quia 
licet puberes ſint, adhuc tamen ejus ætatis ſunt, ut 
ſua negotia tueri non poſſint. int. de curat. See 
the Remarks in the Preamble of this Title. See, 


as to the Benefit of Age, the twenty ſecond Article 


of the ſecond Section of the Reſciſſion of Con- 
tracts, 3 
II. 


2. of the If there are two or more Minors un- 
Tutorſhip of ger the Tuition of one and the fame 


ſeveral 
mor's, 


Mi- 


Tutor, the Tuition ends for every one 
as they reſpectively arrive at Age; and 
he who has attained the Vears of Majo- 
rity, may oblige the Tutor to give an 
Account of his Adminiſtration, altho' 
the Tutorſhip continue 
ſpect to the others. 

Tutelæ judicium ita differri non oportet, quod 
fratris & cohæredis impuberis idem tutelam ſuſtineat. 
l. 39. §. 17. F. de adm. & per. tut. Ae 


III. 


j. c. Altho' the Tutorſhip ends the mo- 


ſequence f 


the Admi- 
niſtration 
after Majo- 
my, 


ment that the Minor arrives at the Age 
of Majority, yet the Tutor 1s not ſo diſ- 
charged by this Change, as that he may 
immediately abandon all farther Care of 
the Minor's Concerns. But he ought 
to continue his Adminiſtration as to 
thoſe Affairs which he cannot neglect 
without occaſioning ſome Loſs, or Da- 

VoI. I. e . 


- Of Toror's. Tit. t. Sect. 6. 


ſtill with re- 


mage, to the Minor. And he ought 
to give order about every thing that is 
neceſſary, and which does not admit of 
delay, till he has given up his Accounts, 
or till he has, waiting for a convenient 
time to make up his Accounts, deliver- 
ed over the Affairs and Papers into tlie 
hands of his Minor, who is become 


Major, that he may look after them 
himſelf e. 


© Tutores qui necdum adminiſtrationem ad cura- 
tores tranſtulerunt, defenſioni cauſarum pupillarium 
aſſiſtere oportere ſæpe reſcriptum eſt. Et ideò, ſi 
ut proponis, inſtrumenta quibus aſſeri poſſunt cauſæ 
provocationis, etiamnum hi quorum meminiſti a- 


pud ſe detinent, aditus præſes provinciæ periculi 


ſui eos admoneri præcipiet. I. un. C. ut cau ſ. poſt pu- 
bert. adſ. tut. Quaſi connexum {ſit hoc tutelæ of- 
ficio, quamvis poſt pubertatem admittatur. I 5. 


§. 5. in f. . de adm. & per. tut. d. l. F. 6. V. I. 
27. ff. de appel. I. 13. ff. de tut. & rat. diſt. See 


the ſixth Article of the fourth Section. 


IV. 

The Tutorſhip likewiſe expires by 4. The 
the death of the Minor d. Bur fo as Death of 
that the Tutor ought not to abandon _—_— 1 
that which requires his Care, till the 1, % Il. 
Heirs of the Minor be in a condition to tr ſhip. 
diſcharge him of it, according to the 


Rule explained in the foregoing Article. 


4 Finitur tutela morte pupilli. I. 4. F. de tut. & 
rat. diſtr, F. 3. inſt. quib. mod. tut. fin. 


V. 


If the Tutor dies during the Tutor- 5. 4 alſo 
ſhip e, it is thereby at an end, not only 22 q 
with reſpect to himſelf, but alſo to his .< a 
Heirs and Executors. And they ſhall 

be bound only As to the Rules 
explained in the fourth Section. 


Finitur (tutela) morte tutoris. J. 4. F. de tut. 
& rat. diſtr. G. 3. inſt. quib. mod, tut. fin. 


VI. 


The Tutorſhip ends likewiſe by the 6. The ci- 
Civil Death either of the Tutor, or of vil Death 
the Minor f. For as to the Tutor, the _ A 
Civil Death renders him incapable of zer, hash 
that Office : and as to the Minor it the ſame 

uts him out of a condition of ſtanding d. 
in need of a Tutor, being no longer 
Maſter of his own Perſon, nor of any 
Eſtate. But the Tutor is obliged, after 
the Civil Death of his Minor, to take 
Care of his Eſtate, purſuant to the third 
and fourth Rules of this Section, for 
the benefit of thoſe to whom he ſhall 
be bound to give an Account of it. 

f Sed & capitis deminutione tutoris, per quam 
libertas vel civitas amittitur, omnis tutela perit. 
F. 4. inſt. quib. mod. tut. fin. J. 14. F. de tutel. d. I. 
§. 1. & 2. Pupilli & 2 n capitis deminutio, 
licet minima fit, omnes tutelas tollit, d. 5. 4. d. I. 14. 


"Oo VII. If 
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7. nen Ik the Tutor is diſcharged, from his 
che Tutor Office at his own requeſt, he pleading 
excuſed, ea reaſonable Excuſe ; or it he is turn 

"Tur. out for Mildemeanour z his Truſt is at 


: 


the Tutor- l > 
Z Ü 
* ſuſpectu 8 quis fuerit remotus, deſinit eſſe 
tutor. J. 14. $. 4. F de tutel. Deſinunt etiam tuto- 
res eſſe qui vel removentur à tutela, ob id quòd ſuſ- 
pecti viſi ſunt: vel qui ex juſta cauſa ſeſe excuſant, 
& onus adminiſtrandæ tutelæ deponunt. $. Alt. int. 
quib. mod. tut. fin. 755 a , Fei 
8. Cauſes The Tutor may be removed from his 
for which Office, if his bad Conduct be ſuch as to 
2 1 deſerve that the Management of the Mi- 
Ne nor's Concerns be taken out of his 


hands; as if he prevaricates in defend- 


ing the Rights of the Minor that he 
may loſe them: if he abandons the Af- 
fairs, if he abſents himſelf, and refuſes 
to appear, leaving the Minor's Concerns 
in diſorder, if he does not furniſh the 
Neceſſaries for his Minor's Maintenance 
and Education, having wherewithal to 


do it; and in good, if there be _ | 
{es 


other juſt C for removing him, al- 
tho' it were only Negligence, if it be 
ſuch as makes it neceſſary to put the 
Management of the Minor's Affairs into 
other hands b. 1 


PE : N 3 of Eq | 
Nunc videamus, ex quibus cauſis ſuſpecti re- 
moveantur. Et ſciendum eſt aut ob dolum in tu- 
tela admiſſum, ſuſpectum licere poſtulare, ſi forte 
graſſatus in tutela eſt, aut ſordidè egit, vel perni- 
ciosè pupillo, vel aliquid W 1 ex rebus pupil · 
laribus, jam tutor. J. 3. f. 5. F de ſuſb. tut. Is tutor 
qui inconſideranter pupillum, vel dolo abſtinuit hæ- 
reditate, poteſt ſuſpectus poſtulari. 4. I. 3. F. 17. 
Tutor qui ad alimenta pupillo præſtanda copiam 7 
non faciat, ſuſpectus eſt, poteritque removeri. 4. 
I. 3. $.14. & g. 15. Item fi quis datus tutor non 
compareat, ſolet edictis evocari: noviſſimeque, fi 
copiam ſui non fecerit, ut ſuſpectus removeri, ob 
hoc ipſum quod copiam ſui non fecit. Quòd & 
perraro, & diligenti habita inquifitione faciendum 


eſt. J. 7. G. alt. end. Si fraus non ſit admiſſa, ſed lata 


e. e uia iſta prope fraudem accidit, remo- 
veri hunc quaſi ſuſpectum oportet. 4. I. 7. f. 1. Et 
generaliter fi qua juſta cauſa prætorem moyerit, 
cur non debeat in ea tutela verſari, rejicere eum 
debebit. J. 3. $. 12. bl. "BIT" Mt 


9. en. The Tutor who is removed from his 
freed fy Office, becauſe of his fraudulent deal- 
kis diy. ing, is branded with Infamy ; but he 
neſly, is is not fo, who is removed on account 
branded of his Negligence, or his unfitneſs for 
with I"fa- ſuch a Charge. And if the cauſe of his 
Removal be not expreſſed in the Sen- 

tence of his Deprivation, his Removal 


will not be attended with any mark of 
Infamy; it being reaſonable to preſume 
Wh re 7 


and Excuſes w 


2 5 : ** a * . 5 . - 
| 8 - f | Tk) 
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in that eaſe, that the Tutor was remo- 
ved only: for his Negligence, or Incapa- 
PPP 

7 Suſpetos tutores ex dolo, non etiam eos qui 
ob negligentiam remoti ſunt, infames fieri mani- 
feſtum eſt. J. ut. C. de fuſp. tur. Qui ob ſegnitiem, 
vel ruſticitatem, inertiam, fimplicitatem, vel in- 
eptiam remotus ſit, in hac cauſa eſt, ut integra 
exiſtimatione, tutela vel cura abeat. l. 3. $. ul. F. 
de ſuſpect. tur. Decreto igitur debebit cauſa revo- 
candi 1 ut appareat de exiſtimatione. id 
ergo, ſi non fignificayerit caufim remotionis de- 
creto ſuo? Papinianus ait, debuiſſe dici, hunc in- 
tegræ eſſe famæ : & eſt verum. I. 4. K 1. & 2. F. 
de ſuſp. tut. | 8 2 5 


* 


x. 


If a Tutor has procured the Tutor- 10. Miſde 


ſhip by Bribery, or if his Miſdemean- mo 


ours be ſuch, that, beſides the removi 
him from his, Truſt, he deſerves ſome 
other Puniſhment 3 he ſhall be liable to 
ſuch Puniſhment as. the Nature of the 
WWW 


In eos extra ordinem animadvertitur, qui pro- 

tur nummis datis tutelam occupaſſe. 1, 9. F. de 
turel. Qui tutelam, corruptis miniſteriis prætoris, 
redemerant. J. 3. F. 15. in f. F de fuſp. tut. Solent 
ad præfecturam urbis remitti etiam tutores, ſive cu- 
ratores qui malè in tutela, ſive cura verſati, graviori 
animadverſione indigerent, quàm ut ſufficiat eis 


ſuſpectorum infamia. Quos 2 poterit, vel 
e 


nummis datis tutelam occupaſſe: vel præmio ac- 
cepto operam dediſſe ut non idoneus tutor alicui 
daretur: vel conſulto circa edendum patrimonium 
quantitatem minuiſſe: vel evidenti fraude pupilli 
bona alienaſſe. J. 1. f. 7. F. de off. pref. urbi. 2 
S-nle. ff. di fab i.. 


8 1 
— 


— — * 
* 


SE C:T, VIL 


Of the Cauſes which render Perſons 

incapable- of being Tutors, and of 

thoſe which excuſe them from that 
Office. 


Section, among the Incapacities 

Ek may ſuffice for diſ- 
charging any one from the Office of 
Tutor, that which was regulated by 
Juſti man, that thoſe who were either 
Creditors, or Debtors, to Minors, 
ſhould be incapable of being their Tu- 
tors. For altho' the perſon who is 


E have not put down in this 


named Tutor ſhould be found to be ci- 


ther Debtor or Creditor, to the Minor, 
yet our Uſage provides ſufficiently for 


the ſafety of the Minors, by ordering an 


Inventory of their Goods to be made, 
and to be lodged in Court; which pre- 
ſerves the Titles of their Claims, or De- 
fences againſt their Tutors, and by ap- 
pointing them a Curator, or Subſtitute- 

Tytor, 


* 


Tutor, to defend them in any Diſputes 
they may chance to have with their Tu- 
SY oo.” But if the Debt, or other Affair, 
That is in diſpute between the Tutor 
And the Minor, be ſuch that it is evi- 
daſently more for the advantage of the 
MInor to have Aber Tutor, it will 

in chat caſe be prudent for the Judge to 

_ oblige the Relations to make choice of 


+ 


N. 92, C 1% 


= 
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Ser the Remark an the ſeventeenth Article; . 
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| 1. Difference between Incapacity, and an 


2. Cauſes of Incapacity, and Excuſes. _ 
3. Women cannot be Guardians but to 
Phpeir own Children. 

4. Mothers and Grandmothers may be 
©. Tutoreſſes, or Guardians. The Fa- 
ther in Law may be Tutor. | 
* Minors cannot be Tutors.  _ 
. Infirmities which render perſons inca- 
pable of being Tutor. 
ASon that is of Age, may be a Tutor. 
. Other Cauſes for not ronfirming the 

MVꝰWꝛomination of à Tutor. 5 
9. Excuſes of two kinds. 1 50 
10. Incapacity ſerves as an Extuſe. 
11. Excuſe on the account of being up- 
i Wards of Seventy Tears old. 
12. The, number of Children is an Ex- 
cuſe. n e e e e 
13. Three Tutorſhips excuſe from a 
fourth. 
14. One Tutorſhip that is burdenſome, 
will ſerve as an Excuſe. 
If. Enmity between the Minor's Father 
- and the Tutor. 
16. Law-Suits which excuſe. .. 
17. A Lau- Suit between the Minor and 
Ihe next of Kin to his Tutor. 
18. Excuſe on account of Privilege: | 
19. Ecclefiaſticks are exempted from being 
Tutors. hee. 
20. Poverty, and want of Induſtry, may 
ſerve as an Excuſe. 
21. The Tutor who is named, ought to 
att till he is diſcharged. 
22. Acceptance 1 the Tutorſhip cuts off 
4. Excuſes. 91 | 
23. Iucapacity that happens after the No- 
mination. 1 
24. Privilege acquired after the Nomi- 
. 
25. An Excuſe happening after the Tutor's 
entring upon his Office. 
26. When the Tutor and Minor have dif- 
- ferent of Abode. | 
27. Several Excuſes, whereof none is ſuf- 
| ficient of it ſelf. 4 1 
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A 
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mitted to her 


: * n ; | : 2 * 75 25 a 
e Turos. Tit. T. Sect. 7. 
euros. Tit. x. Sect. 7. 2 
5 1 4 4 (3 4 1 0 _ Dr 8 , 2 X l . x P 7 a a. P \ 1 8 0 f g 5 


Jeapacity excludes from the Tutor- 1. Dife- 
hip, even. thoſe who would wil- 79 Ce- 
ingly accept of it?: and an Excuſe diſ- = 8 and 
penſes with thoſe who might be Tu- ay Exc. 
tors if they pleaſed bil 


FEE: A ö Annen . z 5 f 
Ut nec volens ad tutelæ onus admittatur. 
F. 14. inſt. de excuſe. tur. vel cw, _ 
Excuſantur tutores vel curatores variis ex cau- 
ſis.  inft. de excuſ. rut. | 


The Cauſes of Incapacity have theit 2. Cauſes 
Foundation, either in Natural Equity, f gp" 
or in ſome particular Law o. 
; Wamen are incapable of Deng Guar- 3. Women 
dians to an beſides their own Children. can be 
For the Office of Guardian requires an Guardians, 
Authority, and obliges the Perſon to 75, C. 

Functions, which it would be indecent An. 

for a Woman to exerciſe towards = 


cuſes. 


- 


other Perſons | beſides her own Chil- 
dee ls | 


> £ 


nus maſculorum eſt. J. alt. ff de tut. I. I. C. quando 
mul. tut. f. F. P. . 1.2. F. de reg. jur. I. 2 1. de tut. 
& curat. Tutela plerumque virile officium eff. 
J. 16. F. de tut. See the following Article. 


IV. 


4 Fœminæ tutores dari non poſſunt, quia id mu- 


Mothers and Grandmothers may be 4. Arbe 


Tutoreſſes or Guardians to their own and Grand- 
Children; for the Authority which Na- 3 

ture gives them over their Children, and %% o. 
the Affection which they have for their Guardians. 
Intereſts, except them from the Rule The Father 
which excludes Women from Guardi-i Lam may 


anſfuipse. And as the Mother is capa- * Le. 


ble of being Tutoreſs, or Guardian, fo 
the N may likewiſe be com- 
econd Huſband, Father 


in Law to the Minor f. 


* Feeminz tutores diri non poſſunt, quia id 
munus maſculorum eſt: niſi à principe filiorum tu- 
telam ſpecialiter poſtulent. I. alt. F. de tut. Tot. tit. 
C. quando mulier tut. off. F. p. Nov. 118. C. 7. 
Si pater tuus quem privigni ſui tutelam admi- 
niſtraſſe proponis, &c. J. 3. C. de contr. jud. tut. 
v. I. 2. C. de interd. mar. l. 32. H. 1. F. de adopt. 


V. 


Minors cannot be Tutors, becauſe 6. Ano, 
they themſelves are under Tuition, and cannot be 
ſtand in need of the Aſſiſtance of others T, 
in the Management of their own Con- 

£ Minores, viginti quinque annis olim quidem ex- 
cuſabantur, noſtra autem conſtitutione prohibentur 
ad tutelam vel curam aſpirare. Adeo ut nec excu- 


ſatione opus fit, Qua conſtitutionę cayetur, ut nec 
O o 2 pupillus 


ty, and Ex- 
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render per- 


Jou mcapas 


4 


264 the c 1 Lit, e 1 


illus ad legitimam tutelam vocetur, nec adultus. 
En ſit are eos qui alieno auxilio in rebus ſuis, 


_ adminiſtrandis opal. s & ab on 77 


... aliorut tutelam 71 1 oh he | 
« . 6. 4 65 ts beg. nt HYD 


Ne 75 + s $1 %o 19 75 908 "Ui 


* 1 


* | . * 


Thoſe who labour —.— any ly 
ty which difables them eng joyking 
after their own Concerns, are incapabl 


4 of being of being Tutors 3 ſuch, as Perſons. who 


Tutors. 


are mad, blind, deaf, dumb, and thoſe 


who are under any Habitual Malady 


Which produces: the ſame effect b. And 


il theſe kinds of Accidents happen to a 
. Tutor, after he has been named, and 


even after he has ated as Tutor, he ſhall 


be excuſed i. But if the Diſeaſe,” or In- 
firmity, which ſeizes the Tutor during 
the Tutorſhip, be only for a time, a Cu- 


; rator may be named in the mean while 
to W. l k 1 place of the Tutor he 
4 : 


dae rebere non per Hg 


„ if there be occaſion}. 


Werds 9 
2 2. F. de — Sur- 
dum non . poſſe dari tutorem, plerique & Pompo- 
nius libro R Eno ors nono a que & probant. 
Quia non tantùm loqui, ſed & andire tutor debet. 


Ans rutor' dart Bc poke 


E, d. I. $,ult. Surdus & mutus nec legitimi tutores 


eſſe poſſunt,” cum nec teſtamento, nec alio modo 
utiliter dari poſſint. I. 10. H. 1. F. de legit. tut. Lu- 
minibus captus, aut ſurdus, aut mutus, aut furio- 


ſus, aut perpetua valetudine tentus, tutelx ſeu, cu- 


ræ excuſationem habent. J. an. C. qui morbo. 1.3. C. 
qui dare tut. Adverſa valetudo excuſat: fed ea quæ 
impedimento eſt quomintis quis ſuis rebus ſuper- 


_ elſe poſſit, ut imperator neſter cum patre reſcrip- 
* fit, ern, of de cf $7, inf, e 


excuſari debent. I. I 


Eg N tantum ne A ſed & 3 
5 
telam, coecus, aut PLP aut mutus, aut furioſus, 


aut valetudinarius ene, . 


F dv enctiſ. 1 


7. A Son, 


Si quis ita rotus fuerit, ut oporteat cum non 
omninò dimitti à tutela, in locum e jus curator in- 


terim dabitur. Sematus autem hie furfüs beciplet | 


een n 8. ed.” | 0 Ack 


5 vis. * 
As Son 8 is of full 405 altho' 1 un- 


that is of der the Father's Authority 7 may be a 
1 


Age, may 
be a Tutor, 


Tutor. But the Father will not be ac- 
countable for his Son's Adminiſtration, 
if he does not oblige himſelf to it, ei- 
ther expreſly, or tacitly, as if he him- 


ſelf acts, and intermeddles in the Admi- 


niſtration of the Minor's Eſtate. But a 
bare conſent to his Son's being named 


Tutor, and to his taking upon him the 


Adminiſtration, does not bind him m. 


Si filius familias tutor 4 prætore datus fi it fi- 
quidem-pater tutelam agnovit, in ſolidum debet te- 
neri: {i non agnovit, duntaxat de peculio. Agno- 
viſſe autem videtur, five geſſit, five gerenti filio 
conſenſit, ſive omnino attigit tutelam. J. 7. C. de 
tat. Nec multhm videri in hoc caſu facere ſcien- 
tiam & conſenſum ad obligandum eum in ſolidum. 
& 21. F. de adm. & per. tut. 


doch . * VIII. Scr t out 


* 


£ £1 | 4 pu ? 7 au . 8 
A 1 wh te gig off * Aut J 15 * 4: #45 * 


6. Infirmi- 


ties which 


pen to be, in che petfort who is named ;,, 


Poſt ſafceptain tu- 


OK II. 


d qua, va £1 anal bagkob . 4 0 % 


7 2 beggs the Sue m thea 455 8. Other 
uſt now mentioned, "there ſhould hap- ©- „ 


ing 5 No: 


Tutor, other Cauſe which mi 
render N20 ahworthy of the. B 45 Tar. 5 


give round. of Sulpicion, the Fa 0 


ought in prudence not to u ſu 
Nomination: . Thus, for Ex 

it ſhould be found out that = Wor 
gave Money to get himſelf named, not 
only ſhould. the 110 Nomination not be 
confirmed, but this Offence would: de- 
ſerye to be Fünen _ Thus, he whom 
the Father had forbid to be named Tu- 
tor to his Son, ought. not to be admit- 
ted to that Office, without very-preg- 
nant reaſons n. But that Excluſion 
would not any way blemiſh the Repu- 
tation of the id! Perſon o. Thus, 155 
ought not eaſily to be admitted as Tutor 


named P. 


' ® In eos extra LITE e qui 3 
bentur nummis datis tutelam occupaſſe. J. 9. * 
tut. J. 21. Kult. . de tut. & cr. dar. 

geld etſi quis a parentibus prohibitus fuerit tu- 
tor eſſe, hune n creari opoxtet: & ſi creatus 
fit, nec recuſaverit, prohiberĩ eum eſſe tutorem, 
„ nannt 


who nat intereſt to BS himſelf | 


r Semper autem N hoc obſeryent magi- 
ſtratus, ne creent eos * ſos volunt ingerere, 
ut creentur. I. 21. 6. $8 me. ow . 
J. 19. F. de a tut. 


The Excuſes > aig by by Tutors, to 9. Exc 
ut 


free themſelves from WP, arc, 2 s 


nin the ſame manner as Incapac 


founded either upon ſome TL | A 
diment, or on ſome particular Law 4. 


1 This will #4 the following Articles. 


The. Laws e late no tice of the Excuſes 


Tutors, 1171 no one is ur this Office in 
19 againſt: kus will. ph ur Ts 4 34 


TY. $81 
ho bad... 

The Cauſes. of acity which may 10.11 
be fairly alledged, may likewiſe ſerve as 4% (ri. 
hes. = Thus Minority, and the In- 4 
firmities which render Perſons incapable 
of being Tutors, ought to excuſe them 
from the Office, 


Minores viginti quinque annis olim quidem 
excuſabantur, noſtra autem conſtitutione prohiben- 
tur ad tutelam vel curam aſpirare. F. 13. inf. 4 


excuſ. tus. 


1 XI. 
Thoſe who are ears of 11. Exif 
Age, may excuſe paſt ber ones being 1 
Tutors, ing #t- 


Excuſantur 


1 « / 
j % 


© f Bxcuſantur à tutela, & curatoria, qui ſeptua- 
ginta annos compleverunt. /.2. F. de excuſ. H. 134 
440 If be who is named to be Tutor, has 
number of ſive Children lawfully begotten and a- 
Children i live, he is excuſed. The Children 
an Brig, which are unborn, altho* conceived, are 
not reckoned in the Number of the 
Children which ſerve as an Excuſe. And 
the Grand- Children, and other Deſcen- 
dants, of Children that are deceaſed, are 
counted as er the Perſon of 
whom they are deſcended: Thus ſeve- 
ral Children of one Son are reckoned, 
in this caſe, only as one Child t. 


Remittit 4 tutela vel curatoria & liberorum 
multitudo. J. 2. F. 2. F. de excuſ. Qui ad tutelam, 
vel curatoriam vocantur. Romæ quidem trium 
lberorum incolumium numero, de quorum, etiam 
ſtatu non ambigitur, in Italia vero quatuor, in pro- 
vinciis autem quinque, habent excuſationem. J. 1. 
G. qui num. lib. ſe excuſ. inſt. de excuſ. tut. Legi- 
timos autem liberos eſſe oportet omnes, etſi non 
ſint in poteſtate. d. Il. 2. f. 3. F. de excuſ. Opor- 
tet autem liberos vivos eſſe, quando tutores patres 
dantur. d. I. 2. &. 4. J. 1. C. qui num. lib. Qui in 
ventre eſt, etſi in multis partibus legum comparatur 
jam natis, tamen in præſenti quæſtione, 1 in 
reliquis civilibus muneribus prodeſt patri. d. l. H. 6. 


old. 
e 
3231 © 


remiſſionem tribuunt nepvtes ex filiis maſculis nati . 


. 8 7. 3 autem nepotes fuerint ex 
uno filio, pro uno filio numerantur. d. 5. 7. 


e have not limited in this Article what is ſaid of 


Grand- Children to thoſe deſcended of Males, in which 
ſenſe.it is limited in the ſeventh Section above quoted. 
For altho” Daughters, and their Children, be in another 
Family, yet it often happens that the Daughters, and 


their Children, are as much, or more chargeable to the 


Fathers, than the Sons are; and it would be hard, that 
a Grand. Father on the Mother's fide, woo has the Bur- 
den of Children of ſeveral Daughters deceaſed, ſhould 
be deprived of rhe benefit of this Excuſe. And therefore 
it is that our Uſage admits for an Excuſe, the Guardi- 
nnſhip of Grand- Children by Daughters. 


XIII. 


t3. Tine He who has already the Burden of 


Turrſhips three Tutorſhips, may excuſe himſelf 
_ an from accepting a fourth. We do not 


reckon as many Tutorſhips, thoſe of 
many Minors, when the Eſtate of all 
the Minors is managed by one and the 
fame Adminiſtration nu. Neither do we 
reckon in the Number of Tutorſhips 
that ſerve as an Excuſe, the Engagement 
of Honorary Futors, nor that of the 
Sureties of Tutors x. . 


* Tria onera tutelarum dant excuſationem. Tria 
autem onera fic ſunt accipienda, ut non numerus 
pupillorum plures tutelas Raa; ſed patrimoniorum 
ſeparatio. J. 3. F. de excuſ. I. 2. H. wr. eod. l. unic. 
C. qui num. tut. See the following Article. 

Si civitatis princeps, id eſt, magiſtratus, inci- 
dente ei creatione obnoxius fuerit periculo tutelæ, 
hanc non connumerabit aliis tutelis: quemadmodum 
nec fide juſſores tutelæ, ſed neque qui ob honorem 
tutores conſeripti ſunt. J. 15. f. 9. F. de excuſat. 
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in a Guardianſhip which will oblige him 


etiam pupilli, cui tutor datus es, aliud videatur 
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If one Tutorſhip alone be of ſuch 14.One I- 
Extent, or ſo burdenſome, that it would 507% char 
be hard to call the Tutor to a ſecond © brden. 


Tutorſhip, he ſhall be excuſedy. —_ Pax; 


| q y Czterum putarem, rectè facturum prætorem, 
fi etiam unam tutelam ſufficere crediderit, fi tam 
diffuſa & negotioſa fit, ut pro pluribus cedat, I. 3 1. 
Y. 4. F. de excuſ. | 

If there had been a mortal Hatred 1. zwniry 
between the Father of the Minor, and %ween the 
the Perſon. who is named Tutor, and 3+ Fe- 
that there never was any reconciliation ue 
between them, the Tutor ſhall be excu- 
{ed from accepting the Office 2. 
Inimicitiæ quas quis cum patre pupillorum vel 
adultorum exercuit, ſi capitales fuerunt, nec recon- 
ciliatio intervenit, à tutela vel cura ſolent excuſare. 
85 11. ft. de excuſ. tut. 1.6, f. 17. F. de excuſ. 

1 

If there be a Law · Suit between the 16. raw- 
Minor and the Perſon whom they in- Suit, whith 
tend to name Tutor, which calls in ex 
queſtion the Minor's Legitimacy, or 
claims a Right to all his Eſtate, or a 
great part of it, the ſaid Perſon ſhall be 
excufed from the Tutorſſip. But Law- 
Suits of a ſmall conſequence will not 
ſerve to excuſe him . | 

* Amplius autem abſolvitur à tutela cum quæſtio- 
nem quis pupillo de ſtatu movet: cùm videtur hoc 
non calumnia facere, ſed bona fide. J. 6. F. 18. F. 
de excuſ. Item propter litem, quam cum pupillo 
vel adulto tutor vel curator habet, excuſari non 
poteſt: niſi fortè de omnibus bonis, vel hæreditate 
controverſia fit, F. 4. ift. de excuſ. tut. vel curat. 
Propter litem quam quis cum pupillo habet, excu- 
fare ſe à tutela non poteſt, niſi forte de omnibus 
bonis aut plurima parte eorum controverſia fit. 
I. 2 1. F. eod. I. 16. C. eod. See the following Article, 
and the Remark upon it. | 


XVII. 
II the Minor happens to have a con- 4iav- 
ſiderable Law-Suit againſt the Father or Sui be- 
Mother, Brothers, Siſters, or Nephews een pot 
of the Perfon who is named to be his _ 
Tutor, both Humanity, and the Inte- Kn fo his 
reſt of the Minor, do require, that the Tutor. 
ſaid perſon be excuſed from being Tu- 
tor. For he ought not to be engag 
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to to Law with his neareſt Rela- 
tions: And the Minor ought to have a 
Tutor who may be under no tempta- 
tion to betray his Truſt vd. | 

o Humanitatis ac religionis ratio non permittit, 
ut adverſus ſorores, vel filios ſororis, actionum ne- 
ceſſitates tutelæ occaſione ſuſcipias. Cum & ipſius 


exigere utilitas: ſeilicet ut eum tutorem 1 
1 habeat, 
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©  habeat, qui ad defenſionem ejus non inhibeatur 


affectu. J. 23. C. de e 


rut. * „ 
It is fo be obſerved en this Article, that it is by the 


 Cirtvanſtatices that wo tre'to\judgt whether the Law- 
| Smit be ſuth as that it r ＋ 
that it would be ſufficient to name a Curator, or Sub 
fitute-Turor, to take care & ſucb Law-Swits mflead of 
the Tutor; For it is bur Uſage in ſuch taſes, and even 
when the Law-Suit is between the Minor and the Twtor 
himſelf, that If the ſaid Lam. Suit be nat of Juch conſe- 


quence as 0 be Juſficient 8 
Office, to name 4 Carat, 10 defend the Minor agai 


rhe Tutor; or againſt the other Perſons, whom the Tutor 
ouglbi nat, in Humanity, to be obliged ro go to Law with. 
See the eleventh Article of the "Ha, Section. 


18. Excuſe Perſons Who, on account of th 
on accum Employment, or for other Cauſes, are 
1 privileged with an Exemption from be- 
ing Tutors; ſhall be excuſed; from the 
Office. Which depends either on the 
Nature of the Employments, if they be 
ſuch as in their own Nature ought to give 
an Exemption from the Office of Tutor, 
ſuch as an Embaſſy, the Command of an 
Army, or Garriſon, or on the particular 
Grant of. the ſaid Privilege by ſome De- 
| J. 6.. 1. & ſeq. F. de excuſ. It is td be ob- 
ck with 8 * Exemptions men- 
exp Faw the dh of Th, , L nid 
empted f e „ e e 
70 2 — by ſome Edict, or — Declaration, = 
| W ITE 
19. ag” Eccleſiaſtical Perſons cannot be nam 
Ae, ed Tutors, or Curators. For the Holi- 
from being nels of their Sacred Function obli 
Tutors, "them, that they may be the better able 
to attend the Duties of it, to diſengage 
themſelves from all other Cares: and 
exempts them from all Engagements to 
an Adminiſtration of Temporal Con- 
cerns. But if a Clergyman be willi 
to take charge of the Education 


Government of Orphans that are his 


Relationsz it ſhall be lawful for him 
to accept of the Tutorſhip of them, 
that he may take care of their Perſons, 
and, occaſionally like wiſe, of their E- 


ſtate, which has ſo, neceſſary a con- 


 hexion with their Perſons d. 


4 Generaliter ſancimus omnes viros reverendiſſi- 
mos, necnon Presbyteros, Diaconos & Subdiaconos 
—immunitatem ipſo jure omnes habere tutelæ 
five teſtamentariæ, five legitimæ, five dative : & 
non ſolum tutelæ eos eſſe expertes, ſed etiam curæ 
non ſolùm pupillorum, & adultorum, fed & furio- 


6, & muti, & fur, & alarum perfonarum . | 


bus tutores vel curatores a veteribus legi 

tur: J. 52. C. de Epiſe, & Cleric. Propter hoc ipſum 
beneficium eis indulgemus ut aliis omnibus dere- 
lictis. Dei omnipotentis miniſteriis inhæreant. 4. . 
Dev autem amabiles Epiſcopos ex nulla lege tu- 
tores, aut curatores cujuſcumque perſonæ fieri per- 
mittimus. Presbyteros autem, & Diaconos, & Sub- 


diaconbs jure & lege cognationis tutelam, aut cu- 


1 1 Ga, * ; wk 4 

; I'S © wr. K+: Y 2 8 444 
. * wy l > * J. 7 3 * . £ 4 * „ ** > 
7 * % * * 

0 * ; . 

G „ . 


9 : | \ . 0 
© * * 5 
* ? z | 
"A. ts | | 
G * 'E \ J Oo 0 K 8 | 
a * 7 4 . "ie" „ po F 7 8 e 
f h * 9 ** 9 8 n x | 


* = — 
A * » & * £8 194 99 5 io 28 
1 2 3. C: C 2 2 N 12 #5 $54 . W 
' . n, 
: 1 F 


* iy 4 da 1 has S 4 N 15 
i 4% SONG 3 Ss 
E „ 2% 


ram ſuſcipere hæreditatis permittimus, &c. Nov, * 
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If he who is called to the Office of a Dover: 
Tutor, has not an-Eftate ſufficient tog. aw = 
bear the charges of it, if he can d . 
neither read nor write; or it he is not 2%. men 
induſtrious enough to manage his n as it 
Concerns, or if his own Affairs demand 
his whole Time and Labour, he may be 
either excuſed from the Tutorſhip, or 
confirmed in it. according to the:On M- 


ſtate, and the other circumſtances . 


. * Mediocritas & ruſticitas interdim excufationem 
prabent, ſecundim epiſtolas divorüm Hadriani, & 
Antonini, - Ejus qui ſe neget litteras ſcire excufi- 
tio accipi non debet, fi modò non fit expers nego- 
tiorum. J. 6: F. ut. F de exenſ. Eos ABA. ne- 
ſeiunt eſſe excuſandos Divus Pius reſcripſit. Quani- 
vis & imperiti literarum poſſunt ad adminiſtratio- 
nem negotiorum ſufficere, $.8. mf. end. Pauper- 


tas ſane dat excuſationem, ſi quis imparem ſe one- * 


ri injuncto poſſit probare. Idquè Divorum fra- 
trum reſeripto dontinetur. J. 7. /. 40. F. 1. ed. F. G. 
e 5 


t 


Altho' he who has been named Tutor 21. 257 74- 


appeals from his Nomination; and that tor whe i: 
he has 4juſt Exciſe z h& ſhall neverthe- med 


„ n Lo „ J ought to ad 
leſs be bound as Tutor till he is dif- % e ; 


charged of the Truſt: and he is obliged 4;hrg:1 
to act proviſionally in the mean while 


till his Appeal be determined. 


f Tpſo jure tutor eſt antequam excuſetur. 92 31. 


F. de excuſ. Tutor vel curator cujus injuſta appel- 


latio promuntiata erit, cujuſve excuſatio recepta non 


ſit, ex quo accedere adminiſtrationem debuit, erit 
obligatus. J. 20. F. de adm. & per. tut. Tutor da- 
tus adverſus ipſam creationem provocavit: hæres 
ejus poſtea victus, præteriti temporis periculum 


abit: quia non videtur levis culpa, contra 
juris auctoritatem, mandatum tutelæ officium de- 
trectare. J. 39. & 6. eod. v. I. 16. C. de excuſ. tut. 


. 
If he who had an Excuſe, has accept - 22.4 


ed of the Tutorſhip, or acted volunta- 2 # fl 


rily as Tutor before he gave in his Ex- — al 


cuſe, he cannot be afterwards admitted zxcu{. 

to excuſe himſelf s. | 
 Tutores quos poſteaquim bona pupillorum ad- 

miniſtraverunt, à præſide provinciæ, quaſi re inte- 

gra excuſari ſe impetraſſe aſſeveras, periculum ad- 

miniſtrationis evitare minime poſſe, manifeſtum eſt. 

J. 2. G. ſi tutor. vel cur. fal. alleg. exc. ſit. l. 17. f. 5. 

F. de excuſ. | K PEITE | | 


XXIII. 


If after that the Tutor has accepted 23. 9 6 
of the Tutorſhip, he falls under ſome — * 
Incapacity, as if he. becomes blind, ph che No- 
deaf, dumb, if he runs mad, or is ſeiz- minatim. 
ed with other Infirmities, which render 
him incapable of exerciſing the Office 
of Tutor, he ſhall be diſcharged from 
© i OY R 


i: 


it: and another Tutor will be named in 


® Complura ſenatuGonſulta facta ſunt, ut in 
locum furioſi, & muti, & ſurdi tutoris, alii tuto- 
res dentur, J. pen. . de tut. Poſt ſuſceptam tute- 
lam c&cus, aut furdus, aut furioſus, aut valetudi- 
narius deponere tutelam poteſt. J. 40. . de excuf. 


XXIV. 8 

24. Privi- The Privileges which one acquires 
lege ac- after his Nomination to the Tutorſhip, 
. do not excuſe him from it. For they 
e are granted only to exempt thoſe who 
are not as yet under any Engagement. 
Thus, he who has been prevented by 
his Nomination, before he acquired the 
Privilege, cannot plead his Privilege in 

order to be diſchargedi. 1 
Tutor petitus, ante decreti diem, ſi aliquod 


privilegium quærit, rectè petitionem inſtitutam ex- 


cludere non poterit. J. 28. f. de exc. quaſi præ- 
ventus. v. J. 7. F. de jud. f | 


$4 e 


„ er. The Grounds of Excuſes which do 


uſe hap- not proceed from an 27 tyE2 and 
pening after which happen only after the Nomina- 
1 tion of the Tutor, will not procure him 
= bis of. his diſcharge from the Office. Thus 
fie. the Number of Children, which ſerve 

as an excuſe, or the Age of Seventy 
Years being compleated after he has 


entred upon the Adminiſtration of the 
Tutorſhip, will not excuſe him from 
122 . pau 2 ag 7 I 


" Oportet autem liberos vivos eſſe, quando pa- 
tres tutores dantur. i. 2. f. 4. F. de excuſ. Exceſ- 
ſiſſe autem oportet ſeptuaginta annos tempore illo 
quo creantur. d. I. 2. | 


26. When It is not always a lawful Ground of 
2 7 Excuſe for him who is named Tutor, 
have dis. not to be an Inhabitant of the Place 


nem ice: Where the Minor has his Abogde: For it 


the Minor liyes, , there be no body ca- 
1 of being named Tutor. And be- 
ides, it may be reaſonable and advanta- 
geous to the Minor, not to ſtand upon 
the diſtance between his Domicil, and 
that of his Tutor, provided it be not 
ſuch as to render the Adminiſtration too 
difficult, and too chargeable, either to 
the Minor, or Tutor. So that it is by 
the circumſtances that we are to judge 
cf the regard that onght to be had to 


Auro at non juftem eivitatis/ erbtb reſt 
mento quis tutbres dare you! Fauus reſpondit, 


poſſe. . 32. l de reſt. tur. Qui in . to dati ſunt 
tutores, renuent, ſecundum leges adminiſtrationem 


2 


cirum quæ in alia age ſunt poſſeſſionum. 
& hoc genus excuſk- 


1. 10, H. 4. F. de excuſat. 


of 4bode, may happen, that in the Place where 
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tionis eſt, ſi quis ſe dicit ibi domicilium non habe- 
re, ubi ad tutelam datus eſt. J. wit. H. wit, F. ed. 


See the third Article of the firſt Section. 
XXVII. 


ene 


Ground of Excuſe which is of it ſelf Ee, 
ſufficient, ſuch as the Age of Seventy 29. 
Years compleat, or the Number of gen- of it 
Children that is required; but that he is/z. 
only, for Example, Sixty Years of Ape, 

and has two or three Children ; theſe 
Excuſes, of which every one is inſuffi- 

cient by it ſelf, will not be ſufficient, 

when put all together, to procure him 

a diſcharge from the Tutorſhip u. 


Qui jura multa poterit dicere, quorum unum- 

as op per ſeipſum ſatis validum non eſt, an poſ- 

it excuſari quælitum eſt: puta ſeptuaginta quis an- 
norum non eſt, neque tres habet tutelas, ſed neque 
quinque filios: at aliquod aliud jus remiſſionis 
bet, nimirum duas tutelas, & duos filios, & ſexa- 
9 8 annorum eſt, aut alia quædam talia dicit, per 

eipſa quidem perfectum auxilium non præbentia, 
quæ tamen fi invicem conjunGa ſint juſta appareant? 
Sed viſum eſt hunc non excufari. J. 15. §. 11.#. 
de excuſat. | onde ada; 
But if this Tutor were Sixty Nine Years of Age, and 
had four Children, would it not be as juſt, or rather 
more, that he ſhontd be diſcharged, than if he were Se- 
venty Years of Age, and had no Children, or only Forty 
Tears, with froe Children ? | 
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Of CURATORS., 
In? A 
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aß the Infirmity of Age, which Curator. 
render Perſons incapable of go- 


verning themſelves, and their 
Affairs; ſuch Perſons who happen to be 
in that condition are put under the Con- 
duct of others, who are to them inſtead 
of Tutors, and who are called Curators. 


Thus, Curators are appointed to per- Curator of 
ſons that are mad, and to thoſe Who, aue that it 
beeauſe of ſome Inſirmity, are incapable 774 7 in 


of managing their o Concerns; ſuch” 

as, for Inſtance, thoſe who are both 

deat and dumb. +: 225497 £12 11, 3 
Among Perſons incapable of govern- Curator of 

ing themſelves, we reckon Prodigals, # Prodigal. 

who laviſh away their Eſtates in fooliſh 


and idle Expences. And the ſame rea- 


ſon which obliges the Publick to take 
the Management of their Eſtates out of 
their hands, makes it neceſſary to Live 
them Curators to look after their Con- 
cerns. wo 

Sometimes likewiſe a Curator is * ” 
ſigned to a Minor who has a Tutor, % . , 

when Tor. 


is ſuffe- 


1 LIT l 6 | | 
s there are other Cauſes beſides rjage 4s to 
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1 it happens that the Tutor and 
Minor haye ſome Difference, or ſome 
Right, to be adjuſted between them?. 


i | 1 See the e 
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cu 10 

Goods 

which are 
f 6 claimed 


3 


"Thaw is ; yet another fort of 
the uſe of which is neceſſary for taking 
care of Goods that are abandoned, and 
which no body looks after. As in the 
caſe of a long abſence of any one from 
= Ls his Eſtate, without committing the Care 
if |. of it to any body; or in the caſe of an 
4 ö Inheritance without: Heirs, or which 
C2, the Heirs have renounced : or if a Debt- 
x relinquiſnes all his Eſtate to his Cre- 
ditors. In all theſe Caſes, and others 
of the like nature, Where Goods are 
without any Owner 3 or without any 
Perſon to look after them, Curators are 
appointed to take care of them, and to 
preſerye them for the uſe and benefit of 
thoſe who either have, or ſhall ny; a 
Ri ht to them. 0 
The 1. % U theſe kinds of Curators being 
er of charged with the Goods and Affairs 
the Tl, that are committed to their care, and 


Perſons, ſuch as the Curators of thoſe 
who are mad; their Truſt is of the 
ſame Nature, and ſubject to the ſame 
Rules with that of Thor, in what re- 
lates to their Engagements, the Reaſons 
that may ſerve to'excuſe them from the 
Office, and all other ung that are 
common to both Offices that we 
muſt add to this Title, the Rules of the 
_ foregoing Title > er _ be 5 
to this. 
Aube We do not plact: amon the Num- 
fortof — hos of Curators that are to 
e under this Title, thoſe who are named 
lng to th in Criminal Proſecutions in certain caſes 
place, againſt the Memory of Perſons; who are 
Pfroſecuted after their death; ſuch as 
thoſe who have been killed in a Duel, 
| « who have made away with them- 
ſelves. For the Functions of theſe: Cu- 
rators is of another kind, and belong to 
the Matter of Crimes, which! _ not 
| come in in chis PROG: | 


ſome of them likewiſe with the care of 


I6. 


treated of 


LAW; er. Door II. 
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7. Curators of Mad Men. 
2. When a Minor is mad. 5 
3. The Madneſs . to be  Pudicial 
Es proved. ; | 


t 


| 4. T he” Son may be Carats: to his Father 


er Mother, if they are mad. _ 
5. When a Son, living under the Father's 
Juriſdiction, is mad. 

.6. The Huſband cannot be Curator of his 

: Wife that is mad. 

7. Madneſs with lucid Interval. 

T Infirmities which require a ; EY 
88 of perſons who are declared 

DL ne ur | | 
10. A Prodigal ought to be proved fach. | 
11. The Son cannot be Curator to his Fa- 
sher, who is a Prodigal. 
12. * of the OP of a Pro- 
.. aipal. 

13. Curator to the E Hebes of one that is 
I 

14. Curator 10 a Child that is 25 un- 

Zorn. 1 
A Curator to a Succeſſ on. 
Curator to Goods relinquiſhed by a 
Debtor to his Creditors. © 


15. 


. 4 Creditor may be Curator to the 


Goods of his Debtor. 
Power of Curators. 


Fu 


18. 


TAd 1 Men * aki of go- 1. c. 
verning their Perſons, and Eſtates, of M4 
ache they be of Age, Curators are 8 _ 
pointed to take care of them. 


lente captis, quia rebus ſuis ſupereſſe non 


unt, curatores dandi ſunt. $. 4. inſt. de curat. 
urioſi, licet majores viginti quinque annis ſint, 
tamen in curatione ſunt. 5. 3. eod. I. 1. C. de cur. 
fur. Oonſilio & opera curatoris tueri debet non 
ſolum e ſed & 1 ac ſalus furioſi. 


4 q ＋ 8 £ 
— - = £7 } 8» 4 * 
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'A Curator is not aſſigned to any one 2. Hen 
as a Madman, unleſs he has attained the . , 
Age of Majority. For if a Minor be 
in a ſtate of Madneſs, it is ſufficient, 


and likewiſe more decent to ap 2 him 


a Curator on account of his Mino 
rather than becauſe of his Madneſs; 3 3 At 


leaſt till he arrive at che Vears of Ma- 
jorit) d. ot <> fond | 


CTY Putavi 


e e oat 58 Ki 
oll tie; .curatorem ei non ut furjofo, ſod ut ado- 
leſcenti dari, quaſi ætatis eſſet impedimentum, & 
ita-definieraus ei quem tas cure vel tutelæ ſubji- 
cit, non eſſe neoeſſe quaſi dementi curato- 
rem. Et ita hain Antoninus reſeripſit, cam 

$. xtati, quam dementiæ, rea ſe con 
NE Tele N 


3. The The Madneh of a Perſon of full Age 
_— ht < be proved Net 1 in order 
4 700 having a Curator 
on For befides Wat it is only by the Au- 
thority of Juſtice that a Curator can be 
appointed, it may ſometimes happe 
- thin a Perſon may counterfeit kink ts to 
be mad for ſome particular end e, or that 
. others, out of Intereſt, may repreſent 
* to be mad, without any ground. 


5 Obſervare pretorem oportebit, ne cui temerè 
dun cauſz ee pleniſſimam, curatorem 
det, quoniam plerique vel —— vel dementiam 


4 


— reg IR 


4. The Son The * ma be named PTB to 


rator to his d 
——_ Father, in the ſame caſe 


or Mother, a Fyriofe matris curatip ad filium pertinet. Pie- 

if they are tas enim parentibus, etſi inæqualis y eorum po- 

mad. tteſtas, qua debebitur. l. 4. de cur. far. Extat 
div. Pii reſqriptum, filio potius curationem per- 

mittendam in patre furioſo, {i tam prabus ſit. J. . 
. fue F. eod. Nec dubitabit N fillum 
e FR TOI dari, 155 | 
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34 


I When a 33 Who is Rill * his Fa- 
Sn, living ther's Juriſdiction, falls into a Nate of 
wider the Madneſs, no Curator is aſſigned — 


Fiſk „ becauſe his Father, is naturally 
=, 1 mad. Vith the Government of, his "io 5 
ang. the. Adminiſtration. of his Eſtate . 


cum fürioſus q Nen 
in facris parentis {ui conſtitutus eſt, Ee 
curatorem habere non poteſt. L ei ad 
ionem rerum quæ ex 
iter ad eum Per venerunt, & vel ante. n ei 
acquiſitæ ſunt, vel in furore > yin vel.in his. 
quorum proprietas ei tantummodò competit, pa- 
nes Le Quis enim talis affodius a 
neus inveniatur, ut. vincat paternum ? Vel cui ali 
. credendum 2 ke gubernandas, parenti- 

bus derelictis. . de cur. Ks hs the n 
* of es Seftion of 


1 


I. 21 35d 

6.The Huſ- th * * where it be dee 
ry to name a Curator to a married Wo- 
of hs ieh, wan, or to her who is contracted in 
that mad, Marriage, whether it be on account of 

Nladneg, or fur other Cauſes, neither 
the Huſband f, nor the Perſomi with 
whom the is contratted NY can be named 
Curators. 4 


Vor. I. 


"He of ie The) Sec. Ki) 


. Jhould require the Appointment of a Curator t his 


18ned him. 


„ ſhould be her Curator. 


fingunt, quo magis .curatore accepto, onera uin 


| may be Cu his Mother, who is mad; a8 e his 


f Maritus, etſi rebus Uroris ſux debet affectio- 
nem, tamen curator ei creari non poteſt. /, 2. Cod. 
dare rut. Virum uxori mente captæ curatorem 
i non ortet. I. 14. F. de curat. fur. F. 19. Inf 
de ** tis. "yo 

on curator eſſe ſponſæ i T5 

$. wt. F. le excuſ. tut. þo ba, 
This Rule ſeems to be founded either on the Intereſt 
which the Husband may have in the Affair, which 


Wife, or upon the incunvenieuces of making the Huſ- 
band accountable to his Wife : Aud with reſpec to the 
Perſon with mum the Woman is contracted in Marriage, 
the ſame Reaſons do likewiſe extend to him, becauſe the 
intended Marriage may tale eſfact. And if the Mar- 
riage does not take effect, there would be ſtill leſs rea 

that the Perſon to whom the | e was berrot ed 


We. do not aſſign a Curnter. t0.4 . 

char is mad, for the Adminiſiratian of the Effedis per- 

to her Dowry, for that Adminiſtration belongs 

10 aue Husband who has @ Right to the E men of 

them. See the third Article of the firſt Section of 
the Title of Dennie. | = | 


The Curator of a Perſon whoſe Mad- 7. Ma 
neſs comes and goes by Intervals, does . mot : - 
not exerciſe his F ünction but during the 
Fit of Madneſs, and ceaſes to exerciſe 
it in the lucid Intervals, when the Per- 
ſon's reaſon is fully re-eſtabliſhed ; but 
the Office of this Curator laſts during 
the Life of the Perſon that i is mad, to 


avoid the trouble of naming a — 
at every new Fit of Madn 


2 Manere (curatorem Gneimus) donec talis furi- 
A vivit: quia non eſt penè tempus in quo hu- 
juſmodi e deſperatyr;: ſed per intervalla quo 
perfectiſſima ſunt. nihil curatorem agere: ſed ip- 
ſum poſle furioſarn dum fa al 67 & hæreditatem adire, 
& omnia alia facere, q is hominibus compe- 
tant. Sin autem Pugh ſtimulis ſuis eum accende- 

rit, curatorem in contractu ſuo conjungi, ut no- 
men quidem curatoris in omne tempus 33 ef- 
m autem quoties morbus redierit. Ne cre- 
wm vel quaſi ludibrioſa fiat curatoris creatio, & 


. de curat. Hr. 0 
7 | VIII. <9 | - 4 L 
<a, are re gi 3 to all Perſons, 8. fim. 

who by reaſon of ſome Infirmity, are les which 
incapable of the Adminiſtration o their _ 95 
Eſtates and Affairs; ſuch as one who is 
deaf and dumb; and all thoſe who by 
other the like Infirmities are brought | 
under the like Incapacity i. 


8 - [EEG tam naſcatur N deſinere videatur. | 


Sed & aliis dabit proconſul curatorem qui Ls 5 
ſuis ſupereſſe non poſſunt. J. 2. F. de curat. fur. 
Surdis & mutis, & qui perpetuo morbo laborant, 

uia rebus ſuis ſupereſſe non poſſunt, curatores 
andi ſunt, H. 4. it. Je curat. Quibus curatores 
quaſi ebilibus; vel prodigis dantur, vel ſurdo mu- 5 
to, vel fatuo. J. 19. in fine. 4. 20. l. 2 1. . de reb. 
auth. jud. poſſd. His qui in ea cauſa ſunt, ut ſu- 
eng rebus ſuis non poſſint, dare curatorem, pro- 
coofulem oportebit, J. 12. V. de tut. & curat. dat. 


P p IX. Thoſe 
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4 7 5 1 away their Eſt 
9. Cura- Fiel wW a ei Fd 121 
ſons who are SS bad Condu a it neceſſary 
declared to declare them Prodigals, and to in- 
Prodigal. terdict them Judicially, are d rived of 
the Adminiſtration o their Affairs, and 


of the Management of their Eſtate; 


the Charge of which is committed to a 
Curator. And the fame courſe would 


be taken with a Woman, whoſe Man- 


ners and Conduct ſhould give e 
to ſuch an Interdiction l. ce 


1 Lege 12. tabularum prodigo werder "et 
norum ſuorum adminiſtratio. moribus qui- 
dem ab initio introductum eſt, ſolent prætores vel 

. ſi talem hominem invenerint, qui neque 

| finem, neque tempus expenſarum habet, ſed bona 
ſua dilapidando, & diſſipando profundit, curatorem 
ei dare, exemplo furioſi. I. f. F. de curat. fur. 
Nam æquum eſt proſpicere nos etiam eis, qui 
quoad bona 2 pertinet, furioſum faciunt 
exitum. J. 12. 6. de tut. & cur. dat. Et 
mulieri quæ — vit bone interdici poteſt. 
J. 15. F. de cur. fur. 

0 A Blois, Art. 182, Widows who, 
having Children” by 1 many again 
with Perſons — ther Ban, 7 nl poet an 
Interdiftion | as t0' the Di their Aae, which b 

they, can neither ſell, nor alienate. Bur this Interdichi- 

1 anly to hinder. Alienations, in order to, preſerve 
4 Eſtate to the Children, it hath nat the effect 70 male 
| Curator be me 428 n 
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10. A Pro- The 1 of a Ru can- 

* _ not be decreed, and a Curator aſſigned 

8 „to him, till after that his bad Conduct 

ed ſub. ſhall have been proved . And he 
whom his Father ſhall have declared a 
Prodigal in his Will, is preſumed to be 
ſuch u; unleſs it ſhould appear by the 
circumiſtances that no regard ought to 
be had to ſuch a Declaration. 


18 $i talem bominem invenerint l 1 


a Per omnia judicium teſtatoris ſequendum eſt, 
ne quem pater vero 'confilio prodigum credidit, 
eum magiſtratus propter aliquod forte ſuum — 0 

| 9 idoneum Aa . 16. 9. me. cod. 


*I. 


11. 5 Tbe PO cannot be named e 


Son cannot to his Father, who is declared a Prodi- 
be Curator 


Hud. . Cotatio autem ejus cui bonis interdicitur, 65 
lio e Rane I. 1. §. 1, ＋ de curat. 
fur 


12. Dwe- The Office of a Curator to k Prodi- 
un of the gal, is not at an end till the InterdhRtion 
„ x 2 is Judicially taken off ). 


gal, r Tamdiù erunt ambo in curatione, quamdid 
vel en ſanitatem, vel ille ſanos mores recepe- 
: | 2 


ever, with: reſpect to the Prodigal, that as he has been | 


- the care of his Effects and Affairs, andi I or 


look after, them; in that caſe a "Garator 


poſſi eat. |. 1 ge guns auſ. mai. Si bonis cu- 
rator datis , Fs . vel ab hoſtibus capti. 
L 22. f. 1. F de rebus aud. jud. poſſid. Quia rebus 
ſuis ſu : non poſſunt. $. 4. inſt. de curat. 


| V altho' he may be Curator to his | 
ere who ir we} | 
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rit, 2 ſi evenerit, ipſo jure 1 eſſe in 
poteſtate Curatorum. J. 1. F de unt. fur. 
Alle it be time; that the Amendment of "ED 
ners F 4 Trodigal, as well as the Retyern 4 Mai- 
man to his right Senſes, puts them both in a condition to 
reſume the Care of their Aﬀairs ; yer it is neceſſary how- 


interdited, ſo the Interdictim ſhould be Fu- 
dicially taken off, as well for. the Diſabarge of hit Cu 
rator, W. e * 
N 1 


* 


XIII 


WY ay als on 1 0 to 2 long n 
ſent, of out committing, to any one. e the H. 


it be neceſſary that ſome body da 


is named to take care of them 9. 


60 Ei jus pat jt an ib mY tuto- 
ſubſtantiz dari Geer ne in medio pereat. /. 6. 


1 — Cum cognatos tuos nondum poſt 
inio regreſſos affirmes, ſed adhuc in rebus eſſe 
humanis, & bona corum fraudibus diverſe partis 
diſſipari, interpellatus rector provinciæ providebit, 

eum ſub obſeryatione conſueta conſtituere, ſti- 
pulante ſervo publico, fatis idoneè dederit. J. 3. C. 


de poſtlim. e Ne e e eee 


A: a. PETER happe ens to be hiv with 14. Cura- 
Child at the time 2 her. Hufband 5 ter to 4 
Death, à Tutor cannot be named to \ Child 1. 
the Child till it is born. But if it be h 
neceſſary, a Curator is appointed to 
. after the Rights of the Child that 

be born, and to take care of the 
E WR are to 0 his e as r 
* bor. ea fr ar * [3 


5 Ventri tutor a W | ach * 
uad Pede. curator poteſt. 1.20. f. de tu. & 
curat. dat. Bonorum ventris nomine curatorem 
dari oportet. J. 8. 4 curat. fur, l. 24. F. de reb. | 


V tit. ventre in mit. & curat. ejus. 
rw 476 & 18. . * { 


Tf if there were other Childven, and it were neceſſary 
„l the ſame Tutor 
e ee 


be born. 
XV. 
: If a 'Succeion happens to be with- 1 5. Aci. 
out Heirs, or Executors, as if the de- wm 4a 
ceaſed leſt behind him no Relations, nor ** 
inſtituted any perſon his Executor by 
Will, or = e who had a Right to 
ſucceed: had e, the Succeſſion, 
or were abſent, or that during the time 
he was deliberating about accepting the 
Succeſſion, and refuſed in the mean 
while to intermeddle, it thould be found 


neceſſary to appoint ſome 2 ng tolook 


after the Affairs, and to take care of the 
Goods; z 2 Curator, in this caſe, is ow 
E 


Wer 


rr 


1 72 Mops 
gh En * 
bret 5 — LAY 


cauſa git permitti oportebir, bana rei 
cauſa poſſideri, Et fi ita res urgeat, vel. 3 


bonum etiam 21 i bancedendum, ut curator 
dari. „ F 


Tiro . F a tau. 
dend dic. * Pg! 
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be of them t, or they. may 
b Ge. their own Number to have the Giredtiph 
york. of e e of at 


7 9101 


ebe beet onwdido hut jet ti; # 


r adeatur, iſque curatorem curatorefve* con · 


ne ex conſt * major ris 2 creditorum. 
J. 2. & toto tit. F. bon, dando. 90 * 


en Tack 97. 6 102 TOJE? 5 . 


. 6c] of 101 5 1 XVII 
175 e We fa ate, fos a Cantor ro the 
dror wax Goods feelin Debtor, or to 
5 pes 0 his Thee une 


his Creftitp1 ſome other Perſot to 
— take care of Fo Eftate®. | * 4 


01 


5 Nec Snipes creditorem ger. * eum 
e mf ſed pe on credi- 

0 7 . . 1 diù i in 
dreum 8 ctaturus, necne fit; cauſa cognita 
— bona rei ſervandæ cauſa poſli- 
deri. Et ſt ita — vel conditio, bonum 
etiam hoc erit concede ut curator conſtitua- 


uu ex creditoribus. - F 


Aue 


45 are 
2 


N fuck 
e 

ou 8 
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4, becauſe that 
and Defendunt in 


XVIII. 


18. Power 8 live their Functions re 
of Cua- lated by the Power which re dham, 


and they have a right to do everything 
that their Office requires x. 


uz per eum, e6ſve qui ita creatus, crative 


* acta, facta, je ſunt, rata habebuntur, 
ciſque actiones, & mn eos utiles competunt. J. 2. 
S. 1. F. de curat. bon. dande. See the third Article 
of the ſecond Section. 
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Of Com- 
ce, W bons, that there are Communi- 
es „ties and Corporations, Eccleſi- 
of the Per. Altical and Secular, ſuch as Chapters, 
ſs appoiut- Religious Houſes, - Corporations, and 
4 o have Communities of Towns, Univerſities, 
ps e Companies of Trades, and others of 
fan. the like nature: and that theſe Com- 
mlmunities are conſidered as holding the 
place of Perſons. For as particular 
Perſons have their Rights, their Pri- 
vileges, their Eſtates, their Affairs, their 
Burdens; ſo theſe Communities have 
likewiſe theirs: But with this difference 
among others, that whereas every par 
ticular Perſon is Maſter of what belon 


to him, and diſpoſes of it ſolely — 5 


ing to his own: will and pleaſure, if 
there be no obſtacle in the way, ſuch as 
a Minority, or ſome other Incapacity; 


TEEN E have ſeen in the Title of Per- 


compoſe thoſe Communities, nor the 


Whole Body together, have not that 
Right: nor can they diſpoſe. in the 
ſame manner of what belongs to the 


Community. Thus, they cannot ali- 


cenate their Eſtate, except for juſt Cau- 


ſes, and according to the Formalities 
preſcribed by Law. Which is founded 


upon this, that thoſe Communities be- 


ing erected, whether they belong to 
the Church, or State, with a view 
of promoting thereby the Pub- 


| lick Good, which requires that they 
ſhould always ſubfiſt ; it is neceſſary, 


that they ſhould not be at Liberty to 
alienate their Eſtates without juſt Cauſe, 
that they may be able always to main- 
tain and ſupport rhemſelves, and that 
they may not have it in their power to 
ruin this Foundation, which makes 
them to ſubſiſt for the Publick Good. 
It is a neceſſary Conſequence of theſe 


ſeveral Eſtabliſnments of Communities 


both in Church and State, that for the 
Management of their Affairs, for the 
Preſervation and Adminiſtration of their 

Eſtates and Rights, they may appoint 
Perſons to take care of them. And 

theſe Perſons are called by different 
Names, ſuch as Mayors, Sheriffs, Al- 18 
dermen in Towns, Governors, Syndicks, 
Directors, Adminiſtrators, or by other 
Names, in the other | Corporations. 

And there is formed between thoſe Per- 

ſons, and the Corporations who name 

them, a mutual RE without 

any Coyenant ; for ſuch Nominations 

are often made without the previous 
conſent of the Perſons who are choſen. 
Thus, this kind of Engagement being ue /,5je4 


formed without a Covenant, it is one of Matter 7 


the Matters to be treated of in this 8 Tie. 
ook, and ſhall be the Subject Matter 
of this Title. | 
We mult not confound this Engage- 

ment with that which is formed be- 
tween ſuch Corporations, or Commu- 
nities, and thoſe whom they appoint 
their Proctors or Agents, in any Buſi- 
neſs; for this Engagement is made by 
Covenant, and is comprehended in the 
Matter of the Title of Proxies. 

Me ſhall not ſpeak here of the other 
Matters which may relate to Commu- 


nities, ſuch as their Uſe, their Origine, 


the Manner in which they are formed, 
their Rights, their Privileges, and the 
reſt; for theſe Matters do not belong 
to this place, but are a part of the 
Publick Lk of which mention has 
been made in the fourteenth Chapter of 
the 'Treatiſc of Laws, numb; 27. =o 
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„ Quibus permiffum eſt corpus hibets — 
Heieratis, ſive os uberivs eorium nomine, 
proprium eſt, a Remublics, habere res 
communes, arcam co ur F rom fe ive 
Syndicum per quem, tanquam in Republics, quod 
communiter agi, fierique EEG OY. . 
4.1. 8. 1. F. quod cui un. nom. 
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rs. of Companies and Corpo- 
are. named by the Members of 

| e unleſs ſome: 
_ Law. hath otherwiſe. ovided bb 
S tis. And if 
the Corporation be ſuch, that all who 
are Members of it cannot meet toge- 
ther; or ought not all of them to have 
a ſhare in the Direction uf the common 
* they chuſe a certain Number of 
Members, according as it is provid- 
In the Regulations and, LUIſage of the 
Community ty; and that Number, which- 


e 10 Whole Body, names thoſe. 
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Direttors. Functions proper to their Offices, ac- 
ne eng cording as they are either ſettled by the 


Rules and Uſage of the Society, or 
"The 0 ONTE NT 20 ticularly . 5 to them 57 choſe 


1. The Care of Syndi chr ond Drag who name them . 


2. Their Engagements. _ ip procuratoris dd fungitur. 1 6. 

3. . e 1 ' 8.3. F cui. un. Diligenter fines N cuſ- 

een r „ babe ſunt. 3 mand. Pecuniam publicam 

| Th | *  tractare, 18 ndam decernere. J. 2. H. 1. F. ad 

3 munic. — 1 tributi munus. J. 17. F. 7. eod. 

Hoſe who are named by da Ad Rempublicam adminiſtrandam. J. 8. f. de mun. 
nies and Corporations, to have + bon, W ade. k. ad dv. per. 


the Direction of their Affairs, are bz: ae N 
liged to the ſame Care and Diligence, e Fo 
as Factors or Agents. And they are an. : 
ſwerable not only for any Fraud, arid S E c T. II 

groſs Negligence, which they may be | 

guilty of by but alſo for all Faults that are of the 2 ngagements of Corporati- 


contrary to the Care required of them *. ons and Communities, who com. 

© © "= ARor iſte procuratoris partibus fungitur. 1.6. nit the Adminiſtration of their 
un. den, _ Vlagiſtratus Reipublic® e 
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& hoc amplius etiam diligentiam « 1 . 21 8 
de adm. 2 ad cy, pert, See the Article others, 


of the third Section of Proxies. | N 
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civilly dead, again 1 * the Ns ow Ts ˖. Engagement 70 ratify what their G. 
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2. \ ne. the : clk and Ether Disks. 3. Bounds of the Engagements A Com- 
e. who undertake an Affair by order of munitien. 
the Community which has named chem, $3; How n or Adminiſtrators of 
are obliged to take care of all the' con- Communities may be bound in their 
ſequences bf it. Thus, he who is or- own Names. 
dered to commence a 1 1 a „ 18 py The E ngagement of a Community is 
bound to proſecute. it int all its conſe- not divided ay; oe os Mon 
uences, durin ng the continuatice of his bern. Es 
Arena And in general, he is „„ Jolie 
— to aner or oh in 2 to L "I : 
thoſe who have employed him, and to THE Corporations and Communi- 1. zugage- 
| Thew his Warrant and Authority 1 ties ee have named Syndicks, » _ 3 
thoſe whom he ſues, or With whom he or ©Ochie Directors, for the Adminiſtra- 
treats, and to procure from the Com- tion of their Affairs, are bound to rati- 4, 7 
munity a 1 1 WAnr he mall fy what they have well tranſacted, pur- bath, 
_—_ tranlated... 080 uant to their Power. For ſeeing all 4. 
| * G 22 > or; etiam the Members 5 the Community cannot 
der. 1 6. $, 3. F. quod qui. un. nam. Si de act in a Body ogether, nor even know 
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— 8 7 28535 muunity, it is preſumed that they xnovwꝰ 
III aazlẽꝗs much of their Affairs, as the Perſon 
; does. whom they- have intruſted with 
The other Engagements of theſe Syn- the Management of them: That what- 
dicks, and Directors, are pointed out to em ever comes to his Knowledge, comes 
by the Functions which are commit- likewiſe to theirs: And that what he 
5 to them, and by the Power which does, or what is tranſacted with him, 
ud Sh them. Thus, thoſe of Mayors is tranſacted with all the Members of 
Peri; {re regulated by the nature the Community, proy ny it be wow 
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obliged to Ping 


hey 
Acer 8 yndick, or Dircctor, the 
„Charges which he has been 
at. 1 the A committed to _ 


IA 44S 6 * 


b Lega hin? trot aner 
S — ionem in 5 wk 
of: quod cui. 8 LG | 
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. Bounds . a not * by the 
of the e of che Perſon"to'whom they have 
o Commu. COR the Direction of their Af⸗- 
nies. Fairs, except within the limits of the 

Engagements which, they are impower- 
ed to contract, and according as they 
are advantageous to the Community. 
23 for Example, if a Community 
ien power to borrow Money, 
= will not T obliged except for ſuch 
Sums as have been -ufcfully imployed 
for its behoof e; or if it ven a 
power to ſell, the Sale will not ſubſiſt, 
except where it has been made ſor a ne- 
cCeſſary Cauſe, and where the Formali- 
ties Nabe in ſuch eme of r 
been obſerved 4. 


9 0 Civitas mutui Satipoe, obli teſt, ſi ad u 
litatem ejus pecunlæ verſe ber F. de wr] 
owed. . 11. F. de: pig 168 4 

EP 516 © * vt Eccleſ Nov. 5. 6 1. Nov. 
120. See the . 2 


2 8 i 11 b ' 
a; ee „be dichargod frbm 
redtors, e the 1 — the Per- 
F. ſon whom it has intruſteſ the Ad- 
Commuii. miniſtration of its Affairs, we are to 
zies, may le judge hy the Circumftances, if the ſuid 
5 1 = 1 in 1 
3 the Bngagemient ro 
Tm Who have treated with him. Thus, for 
le, if the e e of SI 
ob 10 ir 
or to pe 2 other 
Ile, - for the heaeht. of the Co — 
Fs 125 n 
With them, they ma the 
Debts, or lay it out 2 the Scher UL 5 
if they have failed to imploy this Mo- 
ney for the behoof of the Publick, 
| 2 


Ses the 


© | 


truſted to their Integ 


8 muſt anſwer * it in * owi 
Names. Thus, on the 

the Director, or Adminiſtrator of a 
Community. {als an Eſtate belonging to 
it, to a Purchaſer who aſks no other 


e in tiny hc ar gt x 


nity, impowering the ſaid Perſon to (ell, 
'the Sale made - _ faid Perſon in 
that — 4 © bg and 10 the Power 
ranted him, and that aft el warde the 
— Fl to be annulled, for hay- 
ing been made without Neceſſity, and 
without obſerving the uſual Formalixies, 
the ſaid Director, or Adminiſtrator, 
ſhall not be bound to warrant the Sale. 
Thus in ge 9 Directors, or Admi- 
niſtrators, who treat for Communities, 
are bound for what is their own parti- 
cular fact and deed, to thoſe who have 
ity, but are not 
bound for the deed of the Community, 
if they have acted only in rad 
to the Power, which it gave theme. 


M vita rauui gelegt; poteſt, 6 Mut- 
litatem ejus pecuniz verſæ ſunt. Alioquin ipſi ſoli 


ui contraxerunt, non civitas 1.27. F. 
rab. crel. Set the pre Article, ng 
TITER _—_ the ene er hs feſt Artic 
ſecond Section, concer the Engagements 
of * 2 W 7 2 
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0 Bay 084 54 


A $43, aac Pore: 
"The Engagement of a r= 5. The Ev 


or Community, is not divided among gagemer 
the e who: 2 Pals Fer Jab t 104 = 
become the Engagement. + thu 


1 ms. * * 2 1 
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che Be 
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Affairs |. As: 1105 of pom Mem- 


er do nat ent 
.t 
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J 
to; th 


to every. one 

ee 
1 © to. Rein Ks itt 
f Si municipes, vel * arne agendum 


det actorem, non erit dicendum, 1 2 | 
datum, ae Tulberi : Ric enim e dere ve | 
Univerſitate ' non ſingulis. J. 2. 1 

ol. ej. un. m. Si quid Vniverſitati, 
ſingulis non debetur: nec guad abe Vniverfitas 
ſinguli debent. J. 7. 92 I x #08: 


Matter of 
is Title. 


; ot airs. of others, 


* * 
ay 1 , 
”w 
" . : 4 R : 4 0 4 ; 
W 1 2 £4 „ 4 
: 8 +, A & ; N , 
v 1% * 
£ $4; 4% $5 $ N 
k | 5 i 2 n 9 | 4 bt 
| N l 3 1 4 3 4 S - 
12 - } 
1 2 i N 
x 5+ F F 
, : * NY | g 3 
* C 7 7 17 + : 8 x 
7 + $ 4 a 
- 


f WO Eur iti: Leh ehibith us to 


* Perſons to this Jay's 
Po take care of t e Affairs of abſent 


CE: 


niſtratione, 


1 ; of who) Manage \&c. - Tir.4.86 Io, 


* by Va 
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25 aber 


＋ 1 T L E W. 
of thoſe who manage the ＋ 


s ibeir 


8 00 for others What we would 
that they ſhould do for us, ob- 


2 
. liges thoſe who happen to be in a Con- 


where the Intereſt of abſent 
Perſons is abandoned, to take what care 
of it th are able. The bare Senti- 
ments of Humanity, not to ſpeak of 
— ion, recom this Duty to- 

abſent Perſons, and engage thoſe 
look after their Effates, and Concerns, 


to whom the conjuncture of Affairs has 
afforded an opportunity 


of ſo doing. 
And the Roman Laws invite all ſorts of 
giving to thoſe 


. Perſons, an Aſſurance that what they 


ſhall have reaſonably 7 0 ſhall be con- 


firmed, and that they ſhall be reimburſ- 


ed the Monies which they ſhall have 
Ne Subject laid out to advantage. It is this kind 


f of Office, and the Conſequences reſult- 
from it, that the Rules which are 
the Subject Matter of this Title, have 
relation to. For there is formed an 
gement without a Covenant, and 
which is reciprocal, between the Maſter 
of an Affair, and the perſon who takes 


care of it without his knowledge. J 


'Thns this kind of Engagement hath its 
rank in this Place. 


2 " Veilitatis cauſa eſt invicem eos obli- 
gari. 4, 7. F. de obl. — Ii utilitatis cauſa 


e eſt, ne abſentium qui ſubita feſtinatione 
nulli dernandatã negotiorum ſuorum admi- 
i eſſent, deſererentur 
negotia. Quæ ſanè nemo curaturus eſſet, ſi de eo 


quod quis impendiſſet, nullam habiturus eſſet actio- 


nem. F. 1. dye N ex contr. u. l. 5. 
de obl. & act * 


It is no be obſerved as to this Title, 


chat there is this difference, among o- 
thets, between the Adminiſtration of 
Tutors and Curators, and that of Per- 


ſons who manage the Affairs of others 
without their knowledge; 2 that whereas 


"Tutors and Curators, named or 
confirmed by Authority of 15 


heir Mortgage on th — 5 2 

their on the te 

the 5 who have been under their 
o L. II. 


ie Gand. 
Goods of which they — had the Ad- 


tion ; thoſe who man: Sa 7 


Affairs of others without their 
| ledge have not che fame Privilege: Bur 
they have the Preference which they 
may have acquired on account of Mo- 
nies" laid out, either for the Preſerva- 
tion A a 7 hing, or Recovery" of a 
Dy 

an. the third Seffon fo Cura- 
4 272 22 Seflio ns and Moregages. 


Seeing there is a great reſemblance 


between 8 En = I of thoſe who 


cher nM 


or Agents 3 we muſt join to this Title 


rs of others without 
„and that of Factors, 


the Rules of the Title of Proxies which 


are . to this xe 
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SECT. I 


Of - the Engagements of him who 


does the Buſmeſs of another Per- 
ſon without his knowledpe. 


The CONTENTS. 


is begun. 
2. Care of an Afair which one has un- 
_ dertaken. | 


3. If be who meddles with the Aﬀairs of 


an abſent Perſon, ie, ſome 
part of them. 
4. An Affair undertaken without neceſc 
fity.. 


7. Of him who manages only one A Fair. 


6. Of Accidents. 

7. F the abſent Perſon dies before the 
Bufmeſs is ended. 

8. Intereſt of Monies received on account 
of the abſent per ſon. 

9. Of him who manages the Afair of one 
Perſon, believing it to belong to 
another. 

10. Fa Woman manages the Affairs of 

an abſent Perſon. 

11. Of thoſe who att thro' neceſſity. 

12. A Caſe where be who afts is not obli- 
ged to the moſt exatt Care. 
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HE Civil Law obli es no body to 1. Engage- 
take care of the Affairs of others, mr ro con- 


? tinue an 


them by reaſon of ſome particular Duty,; 1 


except thoſe who are charged wi 


ſuch as Tutors, Curators, and other Ad- 
miniſtrators. But he 56 undertakes 


Q q willingly 


pion the 


. Engagement to continue an Aﬀair that 
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2. Careof Hewhob has undert: 


1 


has under- 
talen. 


 to/ubandon. it 3 bot, Be delt be bound 
for the Conſequenets· of his Adminiſtra· 


— the 055 of this Anek ano: 
erſon, is not any longer ar. iberty 


tion, to continue what he {hall have 


n; till he. has made an-end gf iter 


till the Maſter, be in a condition to look. 


_ after it himſelf; and he ſhall be account- = 
able for what he fhall have done, or 


” lected to do:. And the Perſon or 
om he ſhall haye ated, ſhall, 

his part be bound to him in the En 

ments which ſhall be Fe in 


Se Section. 2 * K 6 55 Anis. IG. 
| O11 WE Sir 8 * of oye Lt T1093 WW 7 
e Tutori vel Curatyet non Len q 


eitra mandatum, tium alienum ponts 


172 ſuperidribus uidem neceſſitas wnnerf 1 


miniſtrationis finem, huic autem Propr 


facit. I. 20. C. di neg. get. Nova inchoare; ©, Sbceſle 
mihi non eſt, explicare, ac conſeryare ne ceſ· 
rium eſt. L 2 74 F. 2. F. 'eod. Sicut atm is 18 
qui utiliter geſſit n tia, dominum habet obliga- 
tum negotiorum ita & contra 


2 tenetur, ut adminiſtrationis reddat rationem. 


1. inſt. de obl. quæ F. cur. Cum quis ne- 
gotia abſentis geſſerit, ul que inter eos naſ- 


cuntur obligat iones. 4. uum eſt ipſum 8 
avid rationem reddere, 25 nomine aalen 


IK < 


another Perſon without his knowledge, 
is obliged to take the ſame care of it as 
if he were conſtituted the other's Agent, 
or Factor; for he is inſtead. of one: and 
ſeeing he does a good Office, he ought 
to do it ſo as that it be no ways prejudi- 


cial, either thro his Negligence, or 
thro' any other Fault. Thus he ſhall be 
accountable not only for any Fraud, or 


unfair Dealing, which he may be guilty | 
of, but likewiſe for want of Care. And 
even altho' he ſhould be negligent in 
his on proper - Concerns, yet he is 
bound to take a very exact care of the 


Affairs of another perſon which he has 


undertaken, and he will be anſwerable 
for the Faults that are contrary to this 
Care; unleſs the Circumſtances make it 

pear reaſonable to abate ſomething of 
che R. Rugour according to the Rule 
which be explained in the laſt Ar- 
ticle of this Section b. 


oSecundùm quæ ſuper his quidem quæ nec tutor 


nec curator conſtitutus ultro quis adminiſtravit, 
- cam non tantum dolum & latam culpam, ſed & 


levem præſtare neceſſe habeat à te conveniri poteſt. 


J. 20. C. de neg. geſt, Quo caſu ad exactiſſimam 


quiſque diligentiam compellitur reddere ratio- 
nem. Nec ſufficit talem diligentiam adhibere 
qualem ſuis rebus adhibere ſolet, fi modò 
ius diligentior eo commodius adminiſtraturus 


| nab l & culpam, K 
2 . J. Fe pete de neg. geſt. See 
the roots T5 9FF Proxies. 

$5) 

1% CY. CY . 5 


his taki 


N of * Section. 


buſdam lucrum factum fuerit, in 
num, abſens * luerum cum * debet. 


. 1. 1 F. inſt. de obi. wh 
tua major annis conffituta, neg 
per 7 crit, cam, omnem 


Ne, 1.34. C. de wſur: 81 


16 the Per els es the 3. if be 
Mai agement of the Affairs of one that v me. 
is abi, "he Mana a part of them; and 4% >" 


ement upon him ny 3,9 


hinders.other. perſons. —— looking after Fehn ne. 
them he ſhall be made aceountable Tor 2 
he Gd 1 N SARA ding 800 the — ra 
e 1001 onw . e 
* AF erſona ejus qui negotia Amit 


kun fi quædam geſſit, ren non?  Contempla- 


tione tamen ejus, alius ad hæc non acceſſit: & fi 


vir diligens, quod ab eo exigimus, etiam ea geſtu- 
. rus fuit, an Mei debeat fiegotiorum geſtorum cutn 


teneri & propter es quæ non geſſit? quod puto ve- 
rius. l. 6. h. 12. F d neg. gefl. v. J. 1. H. wit. F. de 
eo qui pro, tut. prove. cur. e "See the fifth 


15 jþ oy ide 117 

Bit 16 0 n the contrary „ he 50 ma- An 4. 

the Affairs of an aplent Perſon, fi- under. 

10 n without neceſlity ſome new faker will. 

r, Which nothing obliged the ab- * 
A e to engage 458 as, if he buys) 
57 him ſome Merchandize, or engages 
him in ſome Commerce, be alone ſhall 
bear all the Loſs that ſhall happen by 
this new Buſineſs, altho' the Profit that 
it way yield will belong to the abſent 
Perſon. But if there happens to be in 
the ſame Affair Loſs one way, and Gain 
another, he who has undertaken it may 
compenſate the Gain with. the : Lok 

which he is to bear l. 


35 Initerddm etiam caſurn p en kat 
ſinovum negotium, quod non fit ſolitus abſens fa- 
cere, tu nomine ejus geras: veluti venales novitios 
coemendo, vel aliquam negotiationem ineundo. 
Nam ſi quod damnum ex ea re ſecutum fuerit, te 
ſequetur: lucrum verò abſentem. — od ſi in qui- 

ſdam dam- 


e 


v. 
He who is not obliged t. to concern . of un 

himſelf any ways in the Affairs of ano- , 40 

ther Perſon, may confine himſelf to one "45" 4 

Affair, and not meddle with the others, 

if there be no 5 between 


them e. 


: Mara lachnate aecelle mils non eſt. J. 2 1. f. 2. 


F de neg. geſt. I. 16. end. Satis abundeque ſufficit, 


fi cui vel in paueis amici labore conſulatur. J. 20. 
C. cod, See the Gxth Article of this Section, 


; Altho' 


Y thoſe: who thanage, 


6. Of. Altho* he who does the Buſineſs of 
ans. another; have engaged himſelf in it of 
 * "his own accord, yet he is not anſwer- 
able for Accidents, and for the other 
| Events which may render ineffectual the 
good Office which he had done f.. 
e Negotium gerentes alienum, non inter veniente 
ſpeciali pacto, caſum fortuitum non com- 
pelluntur. I. 22. C. de neg. geſt. I. 22. F. ed. See 
the ſeyenth Article of the ſecond Section. 


VII. 


7.1/+heab- If the abſent Perſon, whoſe Buſineſs 


"74 another hath undertaken; happens to 
"be Buſineſs die before the Buſineſs be erided, or if 
i; ended. he was already dead before the ſaid Per- 
ſeon intermeddled with it, he will be 
obliged to continue his Adminiſtration 
for the behoof of the Heirs and Execu- 
tors, or other Perſons who may have an 
Intereſt in the ſaid Affair: For it is a 


Sonſequence of his Engagement, which 


we muſt conſider in its Origine, with 


aut regard to the change of Maſters 


eee 5 qui age u, fr gui e 


dus cujuſque, cim is'moritur, furint, geſſerit, judlcium 


eo nomine dabo. I. 3. ff. de neg. geſt, Hæc verba, ſi quis 
negotia que: cujuſque cum is moritur, fuerint, geſſerit, 
ſignificant illud tempus quo quis. poſt mortem ali- 
cujus negotia geſſit, de quo fuit neceſſarium edicere. 
d. J. 3. H. 6.1. 12. H. Alt. end. Si vivo Titio nego- 
tia ejus adminiſtrare ccepi, intermittere mortuo eo 
non debeo nam quæcumque prioris negotii ex- 
plicandi cauſa geruntur, nihilum refert quo tempore 
1 ſed. quo tempore inchoarentur. 


21. F 2. ed, 


d. lmereſt If in the Adminiſtration of the Af- 
| 7 _ fairs, or Eſtate of an abſent Perſon, there 
account. of Temains, after deduction of all neceſſary 
the abſent Charges, any Sum of Money in the 
rj. bands of him Who bas the Management, 
and he convert it to his own ule, or 


neglect to lay it out for the behoof of 


the Owner, as if he fails to diſcharge 
a Debt of the abſent Perſon, which car- 
ries Intereſt: in theſe and the like caſes, 
whether he was guilty of any unfair 
dealing, or not, or of any Negligence 
for which he might be blamed; he may 
be liable for the Intereſt of the ſaid Sum, 
according to the Quantity thereof, the 
Time which he kept it by him, and the 


' 


other Circumſtances b. 


Qui aliena negotia gerit, uſuras præſtare cogi- 
tur, ejus ſcilicet ED quæ purgatis neceſſanis 
ſumptibus ſupereſt. J. 31. F. 3. F. de neg. geſt. Non 
tantum ſortem, verum etiam uſuras ex pecunia alie- 
na perceptas, fiegetiorum geſtorum judicio præſta- 
bimus : vel etiam quas percipere potuimus, 1. 19, 
$.4. eod. v. I. G. H. Alt. cod, © © * 
＋ Vo. I. 


& cl Tit. 4. Sect. 1. 


99 


e have added in this Article for the Intereſt which 
may be due according to the circumſtances. For our 
Uſage is not the ſame, with reſpect to Intereſt, as it was 
at Rome, where Uſury was permitted, and where the uſe 
of it was frequent and eaſy among the Bankers, . whe 
drove a. publick Trade of taking the Money of particular 
perſons upon Intereſt, And this Commerce was ſo eſta- 
oliſhed, that thoſe who were under an Obligation of im- 
proving the Money for which they are accountable, ſuch 
as Tutors, were diſcharged, provided they gave it to a 


Banter of undoubted credit, altho' it afterwards happened 


that he proved inſolvent. V. I. 10. $. 1. ff. de edend. 
. 24. F. 2. ff. de reb. aud. jud. poff. I. 7.8.2, ff. 


depoſ. 1.50. ff. de adm. & per, tut. 8 


IX. 


If any one, thro' miſtake, has mana- 9. of him 


ged an Affair which he believed to be 7% 729% 
the Concern of one of his Friends, and 5, „, yp” 
it proved to be the Affair of another perſan, be- 
Perſon; there is no manner of Engage- living it to 
ment formed between him oF 10 

Friend whom he thought the Affair l. 
concerned; but only between the Maſ- 

ter of the Affair and him, in the ſame 
manner as if he had known the truth i. 

Sed etſi chm putavi Titii negotia eſſe, cùm 

eſſent Sempronii, ea geſſi: ſolus Sempronius mihi 

actione negotiorum geſtorum tenetuf. J. 5. F. 1. 


| F. de neg. geſt. I. 45. §. 2. cod. 1 


If a Woman has taken upon her ſelf 10. 74 


the Management of the Affairs of ano- 7% 
| manages 


ther Perſon without their knowledge, , Aﬀeirs 


ſhe will be accountable for them accord- an ab- 


ing to the foregoing Rules; for altho! ſent Perſon. 
Women cannot be named Tutoreſſes, or 
Guardians, except to their own Chil- 

dren, yet they enter into the Engage- 

ments which may ariſe from an Admini- 

ſtration into which they intrude them- 
ſelves). . 

. 1 H#cverba, ſi quis, fic ſunt accipienda, ſive que. 

Nam & mulieres negotiorum geſtorum agere poſſe, 

& conyeniri non dubitatur, J. 3. $. 1. F. de neg. 


geſt. xl. 


Thoſe who thro' ſome neceſſity find 11.0f thoſe 


themſelves obliged to take upon them % # 

the Management of the Affairs of "ug ud 

others ; as is, for Example, in certain - 

caſes the Heir or Executor of a Tutor; 

or Guardian®; enter into the ſame En- 
agements as he does who intrudes 

I; into the Buſineſs voluntarily. 


And they have likewiſe on their part, 


the ſame Actions againſt the Perſons 
whoſe Affairs they manage, and that 
with much greater reaſon than he who 
engaged himſelf in the Buſineſs without 
any neceſſity n. CIS 


m See the ſixth Article of the fourth Section of Tutors. 
** Hac a&ione tenetur non ſolum is qui ſponte, 
& nulla neceſſitate cogente, immiſcuit ſe negotiis 
alienis, & ea geſſit: verum & is, qui aliquà neceſſi- 
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tate cons) vel neceſſitatis kilpicione, one. 25 FL | 
F. 10. F. de neg. get. Quo) jure contra 66s. et os. 
quorum te neceflitate comp mz riegotiurh geſſi 
Proponis, per judicium MIT * u 
kis. J. 18. C. de * geſt. . 


r 


12. I Caſe 1 ws who intrude . 
1 yn . into the Affairs of others; be bound re- 


. ge BO 
to the moſt AC 


exact Care. 


gularly to a moſt exact Care of theit 
cording to the Rule explained in the 
ond Article; yet if the 2 
be ſuch, that it 8 be a hardſhip to 
require ſuch an exact Care of him who 
had managed the Affair of another, 
ſome abatement might be made of the 


Rigour of the Law in this cafe, and he 


be made reſponſible only for ſuch Faults 


as might be impured to a diſhoneſt and 
unfair dealing. Which Abatement ought 
to depend on the Quality of the Perſons; 
on the Tie of FEriendſhip, or Relation, 
between them, the Nature of the Affair; 
the Neceſſity there was to look after it; 
as if it was to prevent a Seizure, or 


Sale, of the Goods of the abſent er- 


ſon; on the Difficulties which it hay 
have been attended with, the Conduct 
of the Perſon who has taken upon him- 


elf the Management, and on the other 


Circumſtances of the like Nature o. 


„ Iterdum inn tiorum geſtorum actione Labes 
ſcribit dolum High 0 verſari: nam fi affectione 
eoactus, ne bona tur, negotiis te meis 
obtuleris, 2 eſſe, dolum dumtdxat te præ- 
ſtare, WE ententia ä . 3. H. 9. F 


EF: 


; : ? *.4 
"I: oo 


s E CT. Il. 


Of the Engagements of the Perſon 
whoſe Buſmeſs hath been KEY 
by 2 without his knowheage. 


The CONTENTS. 


1. The Foundation of the Engagements of 
Him whoſe Affair hath been ma. 

naged by another. _ 

2. Engagement to ratify, and erecuir what 
' hath been well done. . 

3. Reimburſement of Expences. 

4. Exceſſive Expentces, 
5. Intereſt of Maney advanced. 

G . Unneceſſary. Expences. 


7. I that bath been uſefully done, 45. | 


riſbes by ſome Accident. 
8. Approbution. of what has bers ill done. 


9. Of good Offices done out of Duty, or 


. out of Laberalit 
10. Exception to the ft genf Article 


11. Ve ought to judge 5 ſuch kind of 


Expences * the circumſtances. 
1 


The evil. LAW, e. bor 1 


/ 


YE Who bene another bach .. 
managed him without His Fend 
is bound to him in all that e * 


knowled 
the 
trunſacted may r 
ligation 1 is contr 


once, oper ee 


rehends . — which ſhall 
be — in the ſelle wing Rules. 


Hoc edictum neceſfatium 
utilitas abſentium verſatur, ne 1 * 


ſeſſionem, aut venditionem Patiantur, vel cy 
diſtractionem, vel pane e N idnem, 


Fel injuria rem ſuam amittant. I. 1. F de neg. gef. 
Eli crit, ultrö e 


m is negotia abſentis 
garen ee 
geſtorum. 5. 1. inf; de all. qua u, ex cm. Ex qua 
cauſa hi quorum negotia contracta Pr, etiam 
n 4＋ * 7 


II. 


He whoſe Affair hath 58 well tha- 2. Engage- 
to him who has e | 


en care. of it, to free and indemnify him? 54 


execute 


as to the Conſequences of his Admini- „ 1 
nftance, to d pa for him been wel 
ve him dne. 


{tration as, for 
hat he has promiſed, to 
xarmlefs from the 

which he has entered; 
what he has well done b. 


b Sand: ſicut #quum ef Pen ee fit tienen 
reddere; & 66 "romin condenitart, quidquid vel 


non ut oportuit, a. a e 
ira ex diverſo juffüm eſt, H 8 _ 


ei quidquid eo nomine va | 

eſt, J. 2. F. de neg. geſt. vel ed ip ih en 

abſentis alicui obligaverit. d. l. 2. Quod utiliter 
tum eſt, neceſſe eſt 2 FO * rato ha- 


e -niabh 


If be wits 55 nan 
an abſent ES has ia 
ences that ar ay or uſeful,” and T 
uch as the abſent 5s 624 himſelf would 
and 56 0 to have doe; he ſhall reco- 
£ Sich att hegen Bee. licet 
tamen quidquid utiliter in rem ejus i 


habeat & nomine acti, ein. 4. 2. 
Quiz utiliter in 


nts into 
and to ratify 


It in & Elly 7 ce m 

been laid out than u W 5 1 

be redticed to What o to have been 

laid out on the Buſineſs . 

1 81 60 aliena 
eee 

efit, 1.2.5. Fu N. 4%. 


V. I 


And this Ob. Afar — 
el, aliho the Perſon n ma- 


be ignorant of it, by of Gra- 97 „ 
titude 2 Fir by he 9 12 and come 


Nev ＋ it k Eg 2 


l 
. 
Le” 


19 


818 * * 8" 8 ® g ; 2 1 0 wo 2 . N 3 . 
'Of thoſe who: manage,” &c. Tit. 4. Sect. 2. 
{ PL 4 y b p . ' + * , , 5 1 , o A . * . * ” ; * . 
. * x p . 


takes care to have it propped up, if he 


| 7 i . bus Proviſions 1 ry for the Sufte- 
e If he who Has laid out theſe Expen- nance of his Family, and the Houſe, or 
5. Inereft bar XP Proviſions periſh y Fire, or by ſome 


of Money "ces has been obliged either to borrow 
advanced. "the Money upon Intereſt, or to advance 
it himſelf ro his own lots ; the Maſter 
of the Affair will be bound to pay the 
Intereſt of the Sums advanced, even al- 
tho he who has advanced the Money 
mall have been wing thro*' ſome ne- 
'ceffity to take upon him the Care of the 


faid Afar. __ 
© Ob negotium alienum geſtum, ſumptüum facto- interierit, forte incendio, ruina. Sed ita ſeilicet hoc | 
'fum fire præſtari ch 2 2 jure dici poteſt, {i ipſa ruina, vel incendium ſine vitio | 1 
Contra cos etiam, quorum te neceſſitate compul- ejus acciderit. J. 22. f. de neg. geſt. Habere nego- 1 
ſum negotia geſſiſſe proponis, per judicium nego- tiorum geſtorum actionem, ſi utiliter hoc faceret, ' 5" 
tiorum geſtorum _ uteris: J. 18. C. de neger. geſt. licet erentus non fit ſecutus. 4. to, F. wr. F. ed. 
I. 19. 6. 4. in F wod. I. 37. F de uſur. Sec the See the fixth Article of the firſt Section. Is autem 
fifth 4145 of the fifth Section of Tutors; and the qui eps geſtorum agit non ſolùm ſi effec- 
Eleventh Article of the firſt Section of this Title. dum babult negotium quod geſſit, actiome iſta ute- 

* | | tur: fed ſufficit fi utiliter geſſit, fi eſſectum non 


VI. habuit negatium, & ideo ſi inſulam fullit, vel ſer- 
1 3 1 cufayit, etiamſi inſula exuſta eſt, vel 
pences which ſhall have been ſervus obiit, aget negotiorum geſtorum. 4. l. 10. 
291205 end. 17 8 thirty ch Artids of the 

ird Section of Tutor s. | 3 


0 4 1 


other Accident, without any fault of 
the perſon who has done the ſaid Servi- 
ces, he will nevertheleſs recover the 
Money which he has laid out on thems. 


b Sire hzroditaria negotia, five ca que alicujus 
eflent, gerets aliquis, neceſſariò rem emerit, licet 
ea interierit, poterit quod impenderit, judicio ne- 


gotiorum geſtorum conſequi. Veluti ſi frumentum, 
aut vinum familiz paraverit, idque caſu quodam 


6. Une. The Expence 11 
ſay Epen. laid out imprudently, for one who was 
*. not willing, or even not ina condition to 
22 oy 75 fall him =p has 
expended the Money of his own free mo- e . 3 a 

» Houle Be e e e {a8 baker, ho apron of what re 7 

— me Diner was ene e thc hackers: Ao Sammet afiers 7. 


able, nor willing to make: for he THE bo et gie . hne. 
vor not to haye engaged the 0 0 7 dare Ne net t6/approve-ie 3 


fcreetly in an Expence which would 
be burdenſome to him f. | 


nion ſemper debere dari. Quaid enim fi cam inſu- 
lam fulſit, quam Dominus, quaſi impar ſumptui, 
dereliquerit: vel quam fibi neceſſariam non puta- 
vit? Oneravit, inquit, Dominum; ſecundum La- 
beonis ſententiam: cum unicuique liceat & damni 


unleſz that ſome Fraud be afterwards diſ- 
covered, which did not at firſt ap- 


* 'D | Jie ine, ih U e u , © e 
mals geſtum, probavero, negotiorum tamen geſto- 
rum te mihi non teneri quod reprobare non 
paſſim ſemel probatum. Et quemadmodum': quod 


infecti nomine rem derelinquere. iſtam ſen - utiliter geſtum eſt, neceſſe eſt apud judicem pro 
tentiam Celſus eleganter deridet. Is enim nego- rato haberi, ita omne quod ab 25 probatum eſt. 
tiorum geſtarum inquit, habet actionem, u J. 9. F de neg. geſt. Ita verum fe putare, fi dolus 
ter negetia geſſn. Non autem utiliter negotia ge- malus a te abſit. d.L | 


rit, qui rem non neceflariam, vel quæ oneratura eſt IX by 


atremfamilias; adgreditur. Juxta fioc eſt, & quod | | 

ulianus ſcribit; eum qui inſulam fulſit, vel ſer- ad th CN av 1 1 

vum ægrotum curavit, habere negotiarum The Expences which one Perſon 189. of ae, 18 

rum acttonem, ſi utiliter hoc faceret; licet eventus at for another, t of a Motive of 2 1 

F y, or our of the Duty of Charity g. H 1 

liter facere, ſed patriſamilias non expediebat? Di- cannot be recovered, an lac . 1 

do tunc non habiturum.negati eum die- nete fee ed, and Ae not place Liberality. 1 
nem. Ut enim eventum non expectamus, debet in the Rank of Expences laid out by thoſ 
who manage 1 


utiliter elſe ceptum, l. 10. F. 2. F. de neg. gel. 


ba > the Aﬀairs of others, tp 
Hopes of Doing repaid what they 
0 


G i ee W bp have advanced of their on. Thus, 
7. If what If the Expence has been neeefary, for Example, if an Uncle gives Alimony 
bath been and duch as the Maſter Himſelf would 0 his e he afterwards 5 72 

uty 


ing of his Liberality, or of this Dut 
to 'which his Proximity of Blood en- 
gages him, demands to be reimburſed of 
what he has laid out on this acco 
His Demand will not be received. An 


179 dame been obliged #0 make, and if, b 
_ ſhe; by doe Avoidentz what has Been uſeful 
ſove Acci- done perifhes, or is loſt; the Mafter 
ar. hall nevertheleſs be bound to refund 
the Money to -the Perſon who has 


Kid i out, and who cannot be blamed for dt would be the fame thing, and with 
theLofs of the Thing. Thus, for Ex- much more reaſon, in the caſe of a 


pk, H a Ptiend of an abſet Perſon, 


whoſe Hou was in danger of falling, 
inn 


Mother, Who had maintained her own 
But if beſides their Main- 
| Lenance, 


Children, 


\ on Lb „ 2 ary R = Re he! 
— ah WS bes RO a et oe Mo h =_ = 
5 1 3 - - IE © ts E = 1 
2 - = — E * 1 
2 = = Sem CA nes _ 9 8 32 a > Ln 25 — 
2 — gt Ro een > oy 2 = CES = \ 
. r . — Sa . 1 ” oa y +. — * 2. _ LO WA Ree I > —— = 
2 = = calms: = £45 PRINSH —— re p © Hai 5 = 2 8 — Nei 
: ALE PATSY OSS = XI Ir non ; TT _— > 5 e l - 
be ; : = 
= * N b — * * r 8 * AR Y 7 


* BM, 0 A 


10. Exc 


tion to 


foregoing 


Article. 


baris, qua cauſa 
actionem. . 1. O. de neg. geſt; Alimenta qui mu 


Pie he 
tion of the Perſon who has laid out the 


| the like Nature. * 


ak. re bt bad bine diſ- 


| — {ome Money on their Affairs, and 
it appeared that hy did it with a view 
ok. recevering it; 
Childten to repay ber. 105 


Ae e wir 


-\ Hitt, f pieritis reſpet Makes FO Y 


na cionem hoe nomine contra eain non habere reſpon- 


di. en de neg «geſt. i 


non admittit negotiorum 


filiis tuis præſtitiſti, tibi reddi non juſta ratione 


las: cùm id exigente materna pietate feceris. Si 2 
autem in rebus eorum utiliter & probabili more 
impendiſti, ſi non & hoc materna liberalite, ſed re- 


cipiendi animo feciſſe te oſtenderis, id negotiorum 
geſtorum actione conſequi potes. 10 11. os . See 


| "Ps two ng I 24 3 


. ei «£3 SE v Fa 1981 . n 20. 1 
5 > n 4+ th. ure. v5 473 $444 
3 N 5 4 ad + iy „21 a 21 1 | 


* 


1 lr any one "Fas laid aut, . 2 
the th 


oſe kind of 'Expences which the Du- 
ties of Relation, or Charity, require, 


And ſuch as he may either do out of 


Liberality, or, 3 4 deſign to recover 
Walk d have laid out. ; the Inten- 


Money will ſerve as a Rule, either 1 
2 him for Whoſe behoof the 
has been. ſaid Po to r ay it, 


ny 0 diſcharge him of the ſaid ligation, 


And we are to judge ef this e , 
by the Aim of the Quality* of 

Dh 6 Perſons,” of their Eſtates, of the P 

cautions taken by hin who las Vote 

ſuch kinds of Exþences,: 


1 
! Sj paterno affectu privignas tuas aluiſti 14 
mercedes pro his aliquas is,”  expendiſti, c Jus 
erogationis tibi nulla repetitio eſt. Quod ſi, ut ay 
petiturus ea quæ in ſumptum miſiſti, aliquidiero- 
ſi, negotiqrum geſtorum tibi intentanda eſt actio. 
Wien 0 *. . N Er ++ pot 


G8 ? 171 d 10 


n 5 oo N . * A 


1 1 The great Pr oximity for Relation i 18 
: i "ra * * N 15 

0 that the Expence, which one aid 
| WT out for another, was intended 


cient to found a — 


as a meer 
Boufty, And Altho't ere has not been 
any Proteſtation, or Declaration "ja A 


defi ig to recover Payment of ,yhat. is 


advanced, yet if it ſhall, appear by 


the Circumſtances; „ that there was 


no Intention of giving it, the Perſon 
who has laid out ſuc Expences may 
2 to be reimburſed. Thus, for 
Example, if a Mother who took care 


of the ſtate and Affairs of her Children, 
or a Grand-Mother of thoſe of her Grand- 


Children, had educated and maintain- 
ed them; it would be preſumed in this 
caſe, that the Intention of the ſaid Mother, 
or Grand-Mother, was only to maintain 
her Children, or Grand- Children, out of 
their 1 Eſtate, of which ſhe had the 


0 -4 . 
. 


. 2b A? 


negotia a miniſtrabat, veri 


W. Ge. BGR at. 


Adminiſtration: and the ſaid Expence 
would be allowed her, altho' ſhe had 


made no Proteſtation of her Intention : | 


to tecover It. 3. and. this, would ſtill ad- 


mit of leſs ONES 5 ſhe had kept an 
Account of. . Wit 


Sh 5 to ae 
Wen We or | 


i; deen ehe | 5 Paulo "Glurenl, 
Avia nepotis ſui tia Defunctis utriuſ- 
que, aviæ 3 a tis 'hare- 

negotiorum geſtorum actione. eputabant 
hzredes aviz alimenta præſtita — Reſponde- - 
batur, aviam jure pietatis de ſuo præſtitiſſe: net 
enim aut deſideraſſe ut decernerentur alimen a 
decreta eſſent. Præterea conftitutum eſſe dic 
ut ſi mater aluiflet, non poſſet — 5 1 quz Slots, 
te cogente de ſuo præſtitiſſet, r Ex con- 
trario dicebatur, tunc hoc reed 2 It de ſuo ma- 
ter aluiſſe probaretur: at in * fito, aviam, quæ 
i eſſe de re kin 
nepotis eum aluiſſe. Tractatum eſt numquid utro- 
que patrimonio erogata videantur ? Quæro, quid 
tibi juſtius videatur? Reſpondi ; hæc Diſceptatio 
in factum conſiſtit. Nam 8 & illud quod in matre 
conſtitutum eſt, non puto ita perpetuò obſeryan- 
dum. "Quid enim, 6 etiam proteſtata eſt ſe filium 
ideò alere, ut aut ipſum, aut tutores ejus conveni- 
ret? Pone, peregrè patrem ejus obiſſe, & matrem, 
dum. in patriam revertitur, tam filium, quam fami- 
liam ejus exhibuiſſe. In qua ſpecie etiam in ipſum 
negotiorum geſtorum dandam actionem 
ivus Pius Antonius conſtituit. Igitur in re facti 
facilids putabo aviam, vel hæredes ejus audiendos, 
fi reputare velint alimenta: maximè fi. etiam in ra- 
tionem im m ea retuliſſe aviam apparebit. 
Lud nequaquam admittendum Fr. ut de utròque 
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o thoſe wh 7 10 Babe 250 
Thing in common together, 
without a Covenant. 


— 


geg H E N 5 84. the yaa 


Common to two or more 


Coheirs, a Legacy of the ſame Thing to 
ſeveral Legatees; there is formed among 
them divers Engagements, according as 
their common Intereſts ma ay require. 
Thus, he who has the Thing be 9. 040 Þ 
them in common in his C 5 
to take care of it: Thus, hy — 
to reimburſe one another of 3 
— — out on its Preſervation: Thus, 
ught to make an equal Partition 
ai — d it is theſe Engagements, to- 


——— with others of the like Nature, 
which 


6 Thing happens to belong in g N 


Lees Abe their er 
tring into any Covenant a- «Cr 
bout 4 it, 2 as an Inheritance among vena. 
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Of boſe who: thantt' in huve, &c, Tit.“ 303 
which. ſhall be the Subject Matter of munities, whether ſettled by Cuſtom, or 
this Title. 8 : t, have their Rules either in 

1 A Thing may belong in Common to the Cuſtoms, or in the Contract of Part- 


| . feveral Perſons two manner 7 of, ways. nerſhip, and in general in the Covenants 


Ohe is, when each of the Partners has of the Agreement; there remains no- 


bis Right entire and undiyided in the thing of this matter which is neceſſary 

\ 51 Tbing; Thus, all che Goods of to be added to hat has been explained 

an, Jnheriance; are. in ſych. a manner in the Title, of Covenants, in her of 
common. tothe. Co-Heirs, that every Partnerſhip, and in the preſent Title. 

Tongs to them al „till the Partition is L The Law of England diſtinguiſhes 

made. The other way is, when every ##oſe.,Perſons who haue Things in Com- 

one of the Perſons to whom the Thing mon, into three diſtiuct Claſſes; to wit, 

belongs in Common has his Share, or Parceners, Jointenants, and Tenants in 

Portion of it regulated, altho' the Par- Common. Parceners are of two ſorts; 

tition has not been made. Thus, a Teſ- either according to the courſe of the Com- 

A + tator may deviſe to two Perſons a Piece mon Law, on according to Cuſtom. Par- 

n erf Land, "of which he appoints to one eeners according to the Common. Law are, 


ULegtee one Half to be taken on one where one ſeiſed of certain Lands or Tene- 
ide, and to the other Legatee his Half ments in Fee Simple, or in Taile, hath no 
do be taken on the other ide; which . Daughters, and dies, and the 
will render common to them both at Daughters enter into the Lands or Tene- 

leaſt that Part of the Land Where the ments ſo deſcended to them, then they are 
Bounds muſt he ſettled for ſeparating ce Parceners, and be but one Heir to 
1 their. Anceſtor-, Or if the Perſon ſeiſed: 
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the one's Share from the other. A 


- of the Marriage; 


there will be formed Engagements be- 
tween. theſe Perſons; ſuch as that of 
obliging them to come to d Partition. 
and co malte Reſtitution of What thi 
one may Chatice to owe to the other, 
on account of Fruits which have been 
reaped out of the Common Eſtate— 
e 


the Community of Goods, which is 


eſtabliſhed by ſeveral Cuſtoms between 


Huſpand and Wife. For altho".that 
this Community be contrated, without 
any expreſs Coveriafit, by the bare effect 
yet it is a Matter 
which belongs properly to the faid 
Cuſtoms, ,.which have differently eſta- 
bliſhed the Rules of it in different Pla- 
ges: to which we may likewiſe bn 
the Rules of this Title, as alſo thoſe of 
the Title of Partnerſhip, according as 


205 hy are applicable to it. 


y what is faid here, that the Com- 
munity of Goods between Huſband and 
Wife is a Matter which properly be- 
longs to the Cuſtoms, is meant only 
» that it is expreſſly eſtabliſhed by ſeveral 
Cuſtoms; which doth not hinder but 
that in the other Cuſtoms which make 
no mention of it, and in the Provinces 
which are governed by the Roman Law, 
the Parties may agree, by Contract of 
Marriage, on a Community of Goods 
between Huſband and Wife, as they 
might have done by the Roman Law, 
as ap ears from the Sixteenth Lau, F. 3. 
F de alim. & cib. leg. But that was a 
Community, or Partnerſhip, ſettled by 
Agreement ; and ſeeing al theſe Com- 


„ 


* 


is aforeſaid®. 


hall not make mention here of 


the, Lands dieib without. Iſſue of his 
ody begotten, and the Lands deſcend to 
is Siſters," they' are likewiſe Parteners, as 
Parceners by .the Cuſtom 
are, where a Man is ſeiſed of Lands in 


Gwoelkind, as it Kent, and other Places 


HORSE $84 967k Ye divers Sem 
dies ; then the. Sous. are Purceners by 
Cuſtom e.] 2 8 £34950] * 


4 Coke 1 Inſt; fol. 1631 
. » Coke ibid. fol. 16 7. a aeg 
Liurleton g. 265. Termes de la Ley, verb. Pat- 


8 
* 
29 
* er 1 : 


[ Jointenants are, where Lands and 
Tenements are conveyed to two Perſons by 
one joint Title; as if a Man give Lands 
to. two Men, and to their Heirs d. Tenants 
in Common are, where two Perſons have 
Lands or Tenements by ſeveral Titles, and 
not by a Joint Title; and none of. tbem 
knows his ſeveral*. There is this diffe- 
rence betæveen Jointenants and Tenants in 
Common; that Fointenants have one joint 
Freehold, and Tenants in Common have 


ſeveral Freeholds. And if there be two 


or three Fointenants, and one hath I ue, 
and dies, then he, or thoſe Fointenants 


that over- live, ſhall: have the Whole by 


Survivorſhip. Which Right of Survivor- 

ſhip doth not take place among Tenants in 

Common .]. + kali 

Cote 1 Inſt. fol. 180. 

- © Coke ibid. fol. 188. ** | 
f Littleton g. 280. Termes de la Ley, verb; Joins 
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e CO 4 NTENT S „ 


1 IP am. hing. Kade 8 W 
2. Coos; and C neuen. 60911 4 


3. \The Heir, or Exerutor of- a Barner. 
4. Purchaſers of Shaver ulnividel. 
1 2 RY the Commu- 
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1. Donees, "ting: be oddaaies þ _ x 
** — more Perſons, altho! they þ ha 
1 r Partnerſhip, 

r nor done any 

The K Rus to * it 1 8 


and ne Thin * bes it in comm. 
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Cov 
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4 * Neis. Si gonatio communiter nobis 
. Sine ſocietate communis res eſt, veluti inter 
eos quibus eadem res teſtamento eſt. I 2. f. 
comm, divid. Cùm fine tractatu, in re ipii & ne- 


gotio communiter geſtum videtur. J. 32. F 


. Wie 41 r ſod = 
L 25. H. 16. inf. 


fam. erciſe. See the ſecond Ar- 
en n yn | 


N 8 a 
COOPER of ane Ka W Ha 
france: and Ce-Executom of a 


2. Co- Heirs, 
and Co- J 
Executors, W 
bugs of the Tnþeriranon: hich t 
have in gamma. And the ſaid 
1 vichaui a Covenant). 
| $i here unit obvenit. L : 
F * fer 22 e 0 
—_— i aun. N TOO 
3. Le Heir, The eros DN of 6 Partooe bb 
<_ unizeds wirhout any Covenant, with 
„ dhe Partnegs of the deceaſed to whom 
he 1 and his Un he be not aPart- 
ner himſelf, yet this Union is an effect 
of the Right which' KLE in — 
thing that is: commen d. 
© Licet (hæres) ſocius non fit, attamen emoly- 
menti ſucceſſor eſt. l. 63. $.8. F pro ſocio. See 
the third Article of the ſecond Section, and the 


whole fixth gection of Partnerſhip. 
1 1 bh 
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put iqne Tocietatis incidi 
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to er dne 8 1 ts 
i 7 | . 4 + 5 dle 
* 8 ha — baſes * Sue of Right, 4. Purchu. 
4 . is in common of 
divided. 
„ without 


neeſhip,” ol And it is the 
5 Then „ if row 5 1 urs 
every one of them 
Arenen Shares rindivkde, 7 
ne 4 11 17 1 


a deln mig anions jon — "6 


N 


to two r more Penn 
here is formed 2. — 


We united by the Rights oy 


The CONTENTS. 


1. cee | Bug fs of thaſe who 
bade a Ming in Common. 


„ 2. Care of the Common Thing. 
3. Communication of the Pro fs. 


4 1 of Money advanced, 


 _ with the Intereſt. 

57. Ds done to the Common Thing. 
6. One Proprietor cannot, without the 
conſowd of the others, make any 
15 Innovation in the Common Thing. 
7. The Penalty of making a change, againſt 
e241 will of the other Proprietors. 


8. the Change has been ſuffered by the 

U 

9. Change made withqut the knowledge 

of one of the Parties concerned. 

0. Hr who has once conſented to the 
Change, cannot afterwards com- 

© plain of . 

11. 'E _— 10 divide . the Common 


12. if 


Engage- 
ments 
thoſe who 
have a 

Thing in 
Common, 


* 


the Com- 
mon Thing. 


4 


1. General 


vided. © 


' 13+ A Charge laid upon one of the Lands 


that are divide 


s 1 4. Wrong done in the Partition. 
17. Warranty between the Co-Partners. 
16 


. The Deeds belonging to the Common 
Things, in whoſe hands to be depo- 
ſited. 


ty. Of Things which it is not lauft to 


pu into the partition. 
18. Things ill gotten. 


OF FM 
T 


HE Engagements. of thoſe who 
mong them without a Covenant, are in 


general: To divide it when any one of 
the Parties concerned deſires it: To do 


oy 


one another . Juſtice as to the Gains 
and Loſſes: To account for the Profits 


which they have made, and for the Ex- 
2 laid | 
To anſwer every one for his own pro- 
per deed, and for the Damage which 
e ſhall have occaſioned to the Com- 
mon Thing; according as theſe En- 
ments, and their Conſequences, ſhall 
explained in the Rules which fol- 
low. = = 
- *® Ih communi dividundo judicio nihil provenit, 
ultra diviſionem rerum ipfarum quæ communes 
ſunt: & fi quid in his damni datum factumve eſt: 


five quid eo nomine aut abeſt alicui ſociorum aut 


ad eum pervenit ex re communi. J. 3. . comm. di- 
vid. Idem eorum etiam, quæ vobis permanent 
communia, fieri diviſionem providebit: tam ſum- 


ptuum, fi quis de vobis in res communes fecit, 


quam fructuum: item doli & culpæ (cum in com- 
muni dividundo judicio hæc omnia venire non am- 
bigatur) rationem, ut in omnibus æquabilitas ſerve- 
tur, habiturus. J. 4. in f. C. eod. Inter eos commu- 


nicentur commoda & incommoda, J. 19. in F. F. 
Fam. erciſc. "I 


II. 


:. Care of, While the Thing belonging in com- 


mon to Co-Heirs, or others, remains 
undivided, the Proprietor who has it in 
his Cuſtody, is obliged to take the ſame 
care of it as if it were wholly his own: 
and he will be anſwerable not only for 
all Fraud and Deceit which he ſhall 
be guilty of, but likewiſe for Faults 
contrary to the Care that is required of 
him. But he is not bound to the ſame 
diligence as he is who takes upon him- 
elf voluntarily the Charge of the Affair 
of another Perſon; becauſe, in the pre- 
ſent caſe, it is his own Intereſt which 
has engaged him in an Affair in which 
he was concerned, and it is only by 
chance that he happens to be engaged 
in a Thing in which another Perſon has 
an Intereſt. So that he is bound only to 


r 
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6 
. cory 
12. ff the Common Ti hing cannot be. dl. 


have ſome Tang in common a- 


out on the Common Thing : 


take the ſame care of the common 
Thing, as of his own proper Con- 
cerns b. 175115 


Non tantùm dolum, ſed & culpam in re hære - 
ditaria præſtare debet cohæres. Quoniam cùm co- 
h#rede non contrahimus, fed incidimus in eum. 
Non tamen diligentiam præſtare debet qualem dili- 
gens pater familias, quoniam hic propter ſuam par- 
tem, cauſam habuit gerendi: & ideò negotiorum 
geſtorum, actio non competit. Talem igitur dili- 

tiam præſtare debet, qualem in ſuis rebus. Ea- 

m ſunt ſi duobus res legata ſit. Nam & hos 
conjunxit ad ſocietatem non conſenſus, ſed res. J. 
25. H. 16. F fam. erciſe, Cætera eadem ſunt, que - 
in familiæ erciſcundæ judicio tractavimus. fs. | 
G. 11. F. comm. drvid. | 


ws . | 


He who has had the enjoyment. of — 


the Common Thing, ought ro commu- e 
nicate all the Fruits, and all the Profits Trat 
which he has made by it. For without 
this Communication, the Equality which 
ought to be obſerved among all the Co- 
Partners would be violated e. 

* $i ſocius ſolus aliquid ex ea re lucratus eſt, ve - 
lut operas ſervi, mercedeſve, hoc judicio corum 
omnium ratio habetur. J. 11. in f. H. comm. divi d. 
4 4. H. 3. end. Sive locando fundum communem, 


ſive colendo, de fundo communi quid ſocius con- 
ſecutus fit, communi dividundo judicio tenebitur. 


I. 6. §. 2. eod. Tam ſumptuum quim fructuum 
(fieri diviſionem) J. 4. C. eod, Ut in omnibus 
*quabilitas ſervetur. d. I. in F. 


IV. 


If one of the Proprietors of a Thing, 4. Reim- 

or Affair, that is in common among en 
themz has been at any neceſſary Expence 29 
about it; ſuch as Reparations, the Char- ih the 
ges of a Law-Suit, and the like, he will Brereſt. 
recover the fame with Intereſt from the 
time that he advanced the Money d. 
For theſe Expences have preſerved the 
Thing, or have rendred it more yalua- 
ble, and may have been chargeable to 
the Perſon who has adyanced the Mo- 
ney. | 


_ © Sjcut autem ipſius rei diviſio venit in commu- 
ni dividundo. judicio, ita etiam præſtationes veni- 
unt. Et ideò, fi quis impenſas fecerit, conſequa- 
tur. J. 4. F. 3. F comm. divid. J. 11. eod. Qui 
ſumptus neceſſarios probabiles in communi lite 
cit, negotiorum geſtorum actionem habet. 1. 31, 
F. wlt. F. de neg. geſt. Si quid unus ex ſociis ne- 
ceſſariò de ſuo impendit in communi negotio, ju- 
dicio ſocietatis ſervabit & uſuras. I. 67.4.2. f. 
pro ſocio. 1. 52.F. 10. eod. Sumptuum quos unus 
ex hæredibus bona fide fecerit, uſuras quoque con- 
ſequi poteſt à cohærede, ex die moræ, ſecundym 
bre even Imperatorum Severi & Antonini, J. 18, 


5... you: erciſẽ. 
v. 


Thoſe who have an Affair, or other 5. Dang. 
Thing, in common together, are mu- 4% io the 


tually accountable to one another for Tg. 


their Management, and their Conduct 
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6. One Pre: None of the Pepe of « Com 
2 mon Thing can make any Change in it, 
the corſet without the approbation of all Parties 
of the o- concerned : an lj any one of them alone 
tar, man may, in oppoſition 770 fl che N, hin- 
22 es the Innoyation f. For every one of 

them is at liberty to preſerve his Right 
But this is to be under- 
ſtood of Changes which are not noceſ- 
ſary for the Preſervation of the Thing. 
For it would not be reaſonable to 5 
the Thing periſh thro the Caprice o 
6ne of rhe i Froprierons. F 


r gabinus, in re tommuni neminem Aer 
oe facere quicquam, invito altero poſſe, Unde 


feftum eft prohibendi. jus eſſe. In re enim 
ri, potiorem cauſam eſſe prohibentis conftat, i. yo 


” comm. divid, 10d omnes ſimiliter tangit; ab 
omnibus comprobetur. J. 51 in f. O. de anth. praſt. 
Altho' this Text has relation to another Sub fect, yt it 


Wee 
ood P45 VII. 
7. The Pe- . the Prop rietors maſkes-s 
nally of change in the 5 Thing without 
* — y, the other oppoſing it; he 


| * 7 v thall be obliged to reſtore things to the 


will of the condition in which they were at firſt, 


other Pro- jf it can be done; and to make good all 
Prietors. hs Damages which he ſhall have occa- 
ſioned 8. 
Manifeſtum be eſſe. 1. 28. 
2 n 1 EY, 
Article. 
| VIII. RTE 
3. If the IF rhe Change has been known, and 
Change has f altho* without an expreſs con- 


254 „ fx; he who has ſuffered it, cannot 
2 * + oblige the ether Proprietor to reſtore 
the things to their fir condition h. 


e 
I ut tamen fa&um qpus tollat, 
fi, — 3 Hoc 

| emi, E n diuid. 


IX. 
2 If one of the 88 makes "I 


ow the Change in the abſence, or without the 


owl knowledge of the others, which occa- 
* ſions them ſome Lofs, or Wande they 
— have juſt cauſe not to approve of; he 


ſhall be obliged to reſtore things as they 


dum * N rem N 


e. 


— gy ea quæ communia 
pe 


And even Strangers 


latio t ö 1 eyery vn of 5 et [ were i, in ſo far as is 3 ind 1 5 
ver for the Damage, or Lols, 


Equity ſhall 183 And if he has 
l why mags he . be nn 5 
to makes it N | 


f quid, abſente focio, 4 0 
8 we tollere W 1K 


o 
X. 


the who bavi the cha has 16. Ee who 
conſented to it, ng ſep e — cnce 


pin of it; even altho be ſhould ſuffer , 1 
from it ſome Loſs, or Damage. | "es 


1 Si Faciefiti conſenſit; nec Py abet a Ti 
di id. . 75 x EY | 


8 3 
It is 8 five bee it one of ii. E. 
thoſe whe have any Thi oy Common S e 
among them; to divide it : and altho? — GE 
they may agree to put off the Partition : i Thing. 
to a certain time; yet they can make no 
ſuch Agreement as never to. come to 4 
Partition m. For it would be contrary 


to Good Manners, that the Proprietors 


thould be forced to have always an oc- 


caſion of. falli ut, by reaſon of the 
> h Poll of of 4 Common 


* communione, vel ſotietate nemo Semmel ; 
litur invitus detineri. Quapr ＋ alins | adirus — 


xerit, dividi ee 1 C, mm — 
L 29. i f. ff « 4 Si conve- 
niat, ne omnin ſiat, bu {medi pactum 
3 a qui | 
intra certum tempus, etiam 8 dei Qual 
n . 16. $4 as F. u. 


1 
If e hg which are to gy ſhared 12. J le 
cannot be divided into equal Portions, Sn 
the Co-Partners may make their Portions 1 25 
equal by Returns of ys © 1 are * vided. 
wie. And if the Common T ag be 
indiviſible, ſuch as an Office, or a Houſe 
which cannor be divided without great 
Loſs, or too great an Inconvenience, it 
may be left to one of the Proprietors 
alone. for a Price, which {ſhall be divi- 
ded among them all: in which cafe the 
Thing is to be ſold by Cant, or Auction. 
be admitted to 
bid for it, if any one Nee of the Proprietors, 
who either is not willing, or 725 
not able, to bid for it himſelf, defires 
that it may be fo". 


Cum regionibus dividi eommodè N ager 
inter ſocios non poteſt, vel ex pluribus fin 
æſtimatione juſta factà, unicuique Togiorum adju- 
dicantur, compenſitione invicem fact, eoque eui 
obvenit cxteris condemnato ad 


res majoris 
licitationem nonn etiam extranco emptere 
admiſſo: maxime fi non fufficere ad juſts pretia 


altex ex fociis fua pecunia vincere 7e e 
FO 


19 1 5 J. 3. C. mmm. divid. I. 1. C. ed. _ Si 
Fo 


um agatur, & diviſio tam difficilis fit, ut pene im- 
poſſibilis eſſe videatur, poteſt judex in unius perſo- 
nam totam condemnationem conferre, & adjudica- 


*% 0 * . 


re omnes res. J. 55. F. fam. erciſe. | 
a 
3. 4 If in a Partition of ſeveral Lands, or 


huge of one Piece of Land intò two or more 


lil fel, Portions, it be neceſſary to ſubject one 


Lands har Of the ſaid Portions, or one of the 
others; ſuch as a Paſſage, a Draught of 
Arbitrators, or ſkilful Perſons, who ſhall 

- Portions, may impoſe the Service on the 


ito. In which caſe, the condition of 


Money, or by giving a greater Share 
of the Land to the Perſon who is bur- 
dened with the Service, or by other 
n 


dged etiam cum adjudicat, poterit imponere ali- 
quam ſervitutem, ut alium alii ſervum faciat, ex iis 
quos adjudicat. J. 22. f. 3. F fam. erciſc. 
. XIV. | 
i4. Wrong If there happens to be any conſidera- 
de in the ble Wrong done in the Partition to any 
rann. of the Parties concerned, even altho 
they be of Age, whether it be by the 
means of ſome Fraud in one of the Co- 
Partners, or even altho' nothing can be 
laid to the charge of either, the faid 
Wrong ſhall be remedied by a new Par- 
tition p. 5355 
e Majoribus etiam, per fraudem, vel dolum, 


ſubveniri. Quia in bonæ fidei judiciis, quod inæ- 
qualiter factum eſſe conſtiterit, in melius reforma- 
bitur. J. 3. C. comm; utr. ju. | | 
By the Uſage in France, the Wrong done in a Partition 
 orght to be between a Third and a Fourth Part, in order 
ro entitle the Party aggrieved to a new Partition. 


XV. 

After the Partition of the Things 
which were in common, each of the 
Co-Partners is in the place of a Seller to 
the other: and they ought On 
to warrant to one another their Portions 
againſt Evictions. Thus, for Example, 
if the Creditor to an Inheritance, of 

which the Effects have been divided 
among the Co-Heirs, executes his Mort- 
gage againſt one of them, after the Par- 
tition of the Eſtate; the other Co-Heirs 
ought to warrant him againſt the ſaid 
Mortgage for their reſpective Portions, 
even altho' no mention had been made 
of Warranty in the Partition 9. 
Vol. I. | 


iliæ erciſcundæ, vel communi dividundo judici- 


are divided. Lands, to ſome Service, for the uſe of the 


Water, or other the like Service; the 


Land which ought to be charged with 


the Co- Partners is to be made equal 
ſome other way, either by a Return of 


vel perperam ſine judicio factis diviſionibus ſolet 


; : | | | | 
, * : , PR * ” A 4 5 -% 
b ; | ; - »” Fo ; % 
2 LY | | | : & * bo mo * Ee ' 2 F 7 
thoſe, who chance to have, &c. Titi g. Sect. 2. 307 
. 3 0 * ** K = P * 4 — F 3 . * * * 2 1 * ©: — ; 1 .. . ; a 5 


Diviſionem prædiorum vicem emptionis ob- 
tinere, placuit. J. 1. C. comm. zur. jud. Si familiæ 
erciſcundæ judicio, quo bona paterna inter te ac fra- 
trem tuum æquo jure diviſa ſunt, nihil, ſuper evic- 
tione rerum ſingulis adjudicatarum ſpecialiter inter 
vos convenit: id eſt, ut unuſquiſque eventum rei 
ſuſcipiat, rectè poſſeſſionis evictæ detrimenta, fra- 
trem & cohæredem tuum pro parte agnoſcere præ- 
ſes provinciæ, per actionem præſcriptis verbis, com- 
pellet. J. 14. C. fam. erciſc. (Judex familiæ erciſ- 
cundæ) curare debet, ut de evictione caveatur, his 
quibus adjüdicat. J. 25. $. 21. F. fam. erciſt. 


The Deeds and Writings appertaining 16. De 
to the Common Things, which are com- Deeds be- 


mon to all the Co-Partners, be left ging to 
be named to adjuſt the ſeveral Shares or in e IS OR Ne ne 


in, the Cuſtody of one of them, who bv han! 


takes charge of them, and gives his Co- in aye 
Partners collated Copies of them, pro- hands to be 
miſing to produce the Originals when- t. 
ever it ſhall be neceſſary. Thus, among 
Co-Heirs, the Writings remain in the 

hands of the principal Heir. But if 

there be no reaſon for preferring one of 


them to the reſt, or that they cannot 


agree among theniſelyes, they may caſt 
Lots who ſhall have the keeping of 
them, or the Judge may determine the 
matter, or the Writings may be depoſi- 
ted in the hands of a Publick Notary, 
who may give every one of the Parties 
concerned an Authentick Copy. But it 
is not uſual to put it to Cant, or Auc- 
tion, who ſhall have the keeping of 
the Deeds r. | 
i quæ ſunt cautiones hæreditariæ, eas judex 
curare debet, ut apud eum maneant, qui majore ea 
parte hæres fit, Cæteri deſcriptum, & recogui- 
tum faciant: cautione interpoſits, ut cum res exe- 
— ipſæ exhibeantur. Si omnes iiſdem ex parti- 
s hæredes ſint, nec inter eos conveniat, apud 
quem potiùs eſſe debeant, ſortiri eos oportet : aut 
ex conſenſu, vel ſuffragio eligendus eſt amicus, a- 
pan quem deponantur: vel in æde facra deponi de- 
t. J. x. F. fam. erciſc. l. 4. H. ult. eod. De in- 
ſtrumentis quæ communia fratrem veſtrum tenere 


proponitis, rector provinciæ aditus, apud quem hæc 


collocari debeant exiſtimabit. /. 5. C. comm. utr. Fud. 
Nam ad licitationem rem deducere, ut qui lici- 
tatione vicerit hæc habeat inſtrumenta hæreditaria, 
non placet neque mihi, neque Pomponio. J. 6. F. 
fam, erciſe. V. l. ult. F. de fide inſtr. | 


If among the Common Goods which 17. of 
are to be divided between two or more Things | 
Perſons, there happens to be Things of "Mi # » 
ſuch a Nature as, that they cannot ſerve 2 
but to ill purpoſes, ſuch as Poiſons, of he Parti- 
which no good uſe can be made, Books tion. 
of Magick, and other things of the like 
Nature ; they ſhall not enter into the 
Partition, but the Co-Partners, or the 
Judge, it the matter comes to his know- 
ledge, ought to diſpoſe of them in ſuch 
a manner as that no bad uſe may be 


made of them. | 
Rr 2 Mala 
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18. Ting. 


ſunt. lard 


The orvi L LAW) e. Oh 


Has 2 icamenta, & ye venena veniunt idem; in 
| 2 deber- 


i a br improbatæ lectionis: _ forts, yel his Hh 


) interpanere ſe in his 
i oportet. Tantumdem debebit facere & 


ſimilibus. Hzc enim omnia 


5" erci 2 
XVIII. 


* 
: PS. 4 = * ; : 
* 


Tig Which have been 400 ay 


it gotten. evil ways, ſuch as Theft, Robbe 


crilege, do not likewiſe enter into — 


Partition, but ſhall be reſtored ro mage 


to whom they belong t. 


one another, 


| e ee e +67 cr T4 
ers — aut latrocinio, aut f i 
cer. ehe ea ö 


; oaths eee 

Of thoſe, who have Lands, or 
Tenements, bordermg _w_ 
one another. 


= HERE is net kind of 
Engagement without Cove- 
nant, which is formed be- 

SP tween the Proprietors” of 
Lands and ar e confining upon 
effect of lde 
Situation of tho LT: and Tenements, 
which obliges the Proprietors to ſettle 
the Boundaries of their . ſeveral Lands 
and Tenements, if they are uncertain; 
or to keep to their reſpective Poſſeſſions 
within the Bounds — marked e 


if 1 ſuch there be. 


N * 4 17 5 5 1 Tr 
a ef ek at hon $6 SAZ3SS RN 2 "FI Te”. 1 


8 EC T. I. | 
How Lands, or Tenements, border 
and confine upon one another. 


The CONTENTS. 


1. Difference between Houſes and Lands. 
2. The diftance from the Confines, for 
| Planting, ; building, or making any 
+** 
3. 4 Partition-Wall, am a Wall that 
belongs wholly to one. 
4. Lands ſeparated by a High-Way. 
5. Lands with a Brook running thro 
them. 


6. Several Views for Lila the Con- 


F. 
2 


Boni enim & innocentis. viri officio 


. Ke Walls bel 


5 . hot ho Cine is to 5 
diſcuſſed after that relating to the 
. Non. 


| E. 
4 n 
. 


$ 1 SS 


ing o Tregulate the Extent of 
but Houſes, arid Places incloſec with 1 
Walls, whether in Town, or Country, 
have their Limits ſettled by ancient 
_ whether they be Partixion- Walls 


in common to the Neigh- 


onging PEW to 
one of them alone *. 


Hoe judiciuim locum taker i in confinio 

rum ruſticorum : in urbanorum difplicuit. — oh 
enim confines hi, ſed ma i viclni dicuntur: 2 
communibus x parietibus p a diſterminantur. 
Et ideò, ry" ap iS tis Jon ſint, locus huic 
actioni non erit. Et in urbe ortorum latitudo con- 
tingere poteſt: ut etiam finium regundorum agi a por 
fit. 1.4 os regund. eee 


II. 


Altho the Lands cada Wb 
be diſtinguiſhed b 


parates them, is the Boundary . 


them, which is 5 7 * out by Land- lam. 
one building. o 


of the Lands bordering 3 one ano- —4 A 


Marks; and that the Total of 255 


ther, belongs entirely, and as far as to“ 
the bukmelf Extent of the Confines, to 
him who is Proprietor of it; yet he 
cannot however enjoy his Land in ſuch 
a manner, as to be at libert either to 
plant, build, or do what he has a mind 
to, cloſe . 4 the Confines, but, ac- 
cording to the Nature of the Plantation, 
Balding: or other Work, he ought to 
keep the diſtance which is regulated by 
the Cuſtom, and Uſage of the Place b. 


> Sciendum eſt, in actione finium regundorum 
illud obſervandum eſſe, quod ad exemplum quodam- 
modo ejus legis ſcriptum eſt, qurm Athenis Solon 
dicitur tuliſſe, nam lic ita * Ede rig dijpetoicey 
e erg vage oghyy 7 Nor 0 raf daf. 
Eur rex; i aeg. Eur J Gene, due 
7709 4. Es 5 rape, Faves tet 770 To Dok 
J, ToosToy. dr "Ev Wo "Edie 
* 73 corb, l wits 0nd a 
T4 Zan Nolte , #4]; wid. Id eſt, N 
alienum —— fixerit, infoderitque, terminum ne 
excedito. Si maceriam, pedem relinquito. Si verò 
domum, pedes duos. Si ſepulchrum, aut ſcrobem 
foderit, quantum profunditatis habuerint, tantum 
it relinquito. Si puteum, p m latitudimis. 
t verd oleam, aut ficum, ab alieno ad novem pedes 
odor. Czteras arbores ad pedes quinque. J. uli. 
if- fin. regund. Se the cighth Article 0 of the ſecond 
Section of Services. | 
ine have mot put down in this Article, the ſeveral 


diftances whith art to be o6ferved in plating, building, 


or making other Works. For our Uſage is — 


| uſe eee is chiefly 8 Difference 
where there is no Build- bermeen 
of them: 1 1 * 


the Ling which ſe- e os 


. the Law. quoted on this Afticle; and in this matter we 
obſerve the Uſage and Cuſtoms of the Places. 
3. AI. When a Wall is juſt on the Confines, 
aner it is a Fartition-Wall; and being com- 
and n mon to the two bordetin Lands, or 


both. 


que diſterminantur, J. 4. F. 10. f. fin. reg. 
See the preceding Article. 


5 IV. | 
4. Lud, Lands which arc ſeparated by a High- 
ſeparated Way, do not border upon one another: 
rn #2” and the Proprietors of thoſe Lands have 
no occaſion to ſettle their Limits; un- 
leſs a change of the High- Way ſhould 
Happen to make it 4 — , 


poteſt. Quia magis in confinio meo via publica, 
vel flumen fit, quam ager vicini. J. 4. in f. & J. 5. 
F. fin. regund. See the ſixth Article of the firſt 
Section of Engagements which are formed by Ac- 
cidents. 
a a V. 


5. Lands The Rivulets which are not of Pub- 
wb „ lick Uſe, and which are the Property 
ng vb Of particular Perſons, whoſe Lands they 
they, run acroſs, do not regulate the Limits 
of the ſaid Lands; but each Proprietor 
has his own Bounds, ſuch as they are 
ſettled by his Title, or Poſſeſſion f. 

Sed ſi rivus privatus intervenit, finium regun- 
dorum agi poteſt. J. 6. ff. fn. regund. 


1 

6. Several If there be any uncertainty about the 
3 Confines of Lands. or Houſes, whether 
. ., in Town, or Country, they are regula- 
fre, ted by the Titles, when there are any 


Confines, or the Extent which the ſaid 
Lands ought to have: By ancient Land- 
Marks: By ancient Acknowledgments, 
or other the like Proofs. And becauſe that 
after the date of the Titles, or Deeds, 
there may happen divers Changes in the 
Confinesz they are allo regulated b 

Poſſeſſion, and by the Regard which 
ought to be had to thoſe Changes. As 
if a Proprietor of two Lands which had 
their r — Bounds, in the Sale of 
one of them marks out other Bounds to 
it than it had before; or if other 
Changes happen to be made by diffe- 
rent Purchaſes, or Succeſſions, which 


he, Houſes, it ſerves as a Boundary to 


* (Preedia urban) communibus parietibus plerum- 


* Sive via publica intervenit, confinium non 
intelligitur: & ideò finium regundorum agi non 


which deſcribe either the Place of the 


Of thaje who have Lands, &c. Tit. 6. Set. 2. 309 


confound or diſtinguiſh the Lands. And 
in a word, we may regulate the Con- 
fines by any other Ways which may 
lead us to the Knowledge of them s. 


8 In finalibus quæſtionibus vetera monumenta, 
oenſus auctoritas ante litem inchoatam ordinati ſe- 


quenda eſt: modo fi non varietate ſucceſſionum, 


& arbitrio poſſeſſorum fines, additis vel detractis 
apris, poſtea permutatos probetur. J. 11. F fin, re- 
gund. I. 21 C. cod. Eos terminos, quantum ad domi- 
nii quæſtionem pertinet, obſervari oportere fundo- 
rum, quos demonſtravit is, qui utriuſque prædii 
dominus fuit, cùm alterum eorum venderet. Non 
enim ter mini qui ſingulos fundos ſeparabant, obſer- 
yari debent: ſed demonſtratio adfinium, novos fines 
inter fundos conſtituere. l. 12. F An. reg. Succeſ- 
ſionum varietas, & vicinorum novi conſenſus addi- 
tis vel detractis agris alterutro, determinationis ve- 
teris monumenta ſæpe permutant. J. 2. C. cod. 


VII. 


Tenants for a long Term of Years, 7. o may 
Uſufructuaries, Mortgagees, may, as e for 4 
: 1  _ Regulation 
well as Proprietors, bring their Action of the Con- 
to have the Confines ſettled between he 


them and the Poſſeſſors of the Neigh- 


bouring Lands h. 


b Finium regundorum actio in agris vectigalibus, 
& inter eos, qui uſumfructum habent, vel fructua- 
rium & dominum proprietatis vicini fundi, & 
inter eos qui jure pignoris poſſident, competere 


poteſt. 44. F. 9. F. fin. regund. 


VIII. 


If the fame Parties who arc at Law 8. Le. Que- 
about the Confines, conteſt likewiſe theſſſn abu 


Poffeſſion of the Places whoſe Confines-“ Ps 


are in debate, it will be _—_— in the [euſedafier 
firſt place, to determine the Poſſeſſion i. ht relat- 
For the Queſtion relating to the Con- 10 the 
fines, concerns the Property, which TH. 
ought not to be decided till after the 


Right of Poſſeſſion is determined i. 

i $i quis ſuper ſui juris locis prior de finibus de- 
tulerit querimoniam, quz proprietatis controverſiæ 
cohret, priùs poſſeſſionis quæſtio finiatur. J. 3. C. 


2 the ſeventeenth Article of the firſt Section of 


Poſſe/fion. 


a... At - 


SE CF. I. 
Of the reciprocal Engagements of 
the Proprietors, or Poſſeſſors of 
Lands and Tenements, bordering 
upon one another. 


The CONTENTS. 
1. Diftance from the Confines for plant- 
inn, or building. 
2. Enchroachment beyond the Confines. 
3. 1f no Land-Marks appear. 9 
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4. Of him <pho removes the Land. Marte. 
5. Power of thoſe who are appointed to 
12:1 ſettle the Conn. 


HE Proprietor, or other Poſſeſſor 
5. __— of 1 in making a Plantati- 
Confines fr o, a Building, or other Work, ought 
anting, to keep the diſtances between his Work 

and the Confines, according as they are 

| regulated by Cuſtom, and Uſage®. And 
if he ial reſſes therein, he will be, 
obliged to demoliſh his Building, pluck. 
up his Plantation, and reſtore Things to 
thi condition in which they ought to 
be, and to make good the Damages 
which his Undertaking ſhall have occa- 

ſioned b. 1 

" See the ſecond Article of the firſt Section, 

o Culpa & dolus exinde præſtantur. J. 4. $. 2. F. 

fin. regund. Sed & fi quis judici non pareat in ſuc- 
cidenda arbore, vel ædiſicio in fine poſito depo- 
nendo, parteve ejus, condemnabitur. d. I. 4. §. 3. 


II. 


„ zz. If the Poſſeſſor of an Eſtate en- 
croachment Croaches upon his Neighbour's Ground, 


* * . FA 3 
4 : 1 "2.3 r 44 


bond the beyond the Confines, he will be liable 


Cone. for the Damages occaſioned by his Un- 
- dertaking<, and to make Reſtitution 
of the | ruits, or other Profits, from 

the time of his Uſurpation. But he 
who ſhall have tranſgreſſed his Bounds, 

and enjoyed the Fruits of his Neigh- 

bour's Ground innocently, thinking that. 

it was his own, will be obliged to re- 

ſtore the Fruits only from the time of 

the Legal Demand 4. | 

© In judicio finium regundorum etiam ejus ra- 

tio fit quod intereſt. Quid enim, fi quis aliquam 
utilitatem ex eo loco percepit, quem vicin eſſe 
appareat? Inique damnatio eo nomine fiet? /.4.F. 1. 


fin. regund. | | 
hn litem conteſtatam etiam fructus venient 
in hoc judicio: nam & culpa & dolus exinde præ- 
ſtantur. Sed ante judicium percepti non omni- 
modo hoc in judicium venient: aut enim bona fide. 
percepit, & lucrari eum oportet, ſi eos conſumpſit: 


aut mala fide, & condici oportet. J. 4. $. 2. F. fin. 
regund. 


III. 


2. if w lf the Confines of two Eſtates be- 
Land- come uncertain, whether by the Deed 
Marks ap- of the Proprietor, or Poſſeſſor of one 
fer. of the Eſtates, or by an Accident; as, 
if an Inundation has carried away the 
Land-Marks, or that ſome other Acci- 
dent has taken away the knowledge of 
the Separation of the Eſtates z it will 
be neceſſary to ſet new Land-Marks, b 
the advice of ſxilful Perſons, or * 
ing to the Titles of the Eſtates, or by 
the other Ways which have been men- 


ay | * 
1 * * 13 1 
. 1 5 5 n "LY 
\ \ I 5 * N % 3 7 
x . £ 5 . * 0 1 5 
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ſhall not only be bound to make Reſti- 792% ie 
tution of the Fruits, and of the Da- 


DO OK 11. 
* * 


tioned in the ſixth Article of the firſt 
Section; and he who ſhall have en- 
croached upon the other, ſhall be bound 
to make Reſtitution of the Fruits, or 
other Reyenues, and of the Damages, if 
93 Si irruptions fluminis fines agri confudit inun- 
datio : ideoque uſurpandi quibuſdam loca, in qui- 
bus jus non habent, occaſionem præſtat: præſes 
provinciz alieno tos abſtinere, & domino ſuum re- 
ſtitui, terminoſque per menſorem declarari jubet. 
1.8, F fin. regund. Ad officium de finibus cog- 
noſcentis pertinet, menſores mittere, & per cos 
dirimere ipſam finium, quæſtionem, ut æquum eſt, 
fi ita res exigit, oculifque ſuis ſubjectis locis; d. . 


If the Land-Marks have been removed 4. Of bi 
by. the Act of one of the Poſſeſſors, he who re- 


kk 


þ 


mages; bur he may likewiſe be proſe- . 
cuted for this Treſpaſs, and he ſhall be 
condemned to ſuch Puniſhment as the 
Fact ſhall deſerve according to the cir- 
„JJ omni. aiifug nv 12 
f Divus Hadrianus in hæc verbs reſcripſit: quin 

peſſimum factum fit, eorum qui terminos finium 
cauſa poſitos, propulerunt, dubitari non poteſt. De 
poena tamen modus ex conditione perſonæ, & 
mente facientis magis ſtatui poteſt, &c. 1. 2. & toto 
titulo. F. de term. mot. l. 4. F. 4. F. fin. regund. 
v. J. 4. C. eod. ky 

The Arbitrators, or {kilful Perſons, 5. rower 
appointed to ſettle the Confines, may, of thoſe wv 
according to the circumſtances of the e * 
Condition of the Places, of the Ob- A 
ſcurity of the Bounds, and of the Con- 
veniency of both Proprietors, either di- 
vide what is in diſpute, if the Right of 
each Party be uncertain; or adjudge it 
wholly to one of them, if there be 
ground for it; or bound the Eſtates in 
another place, leaving on one ſide as 
much as is taken off on the other, or 
obliging him who happens to be the 
Gainer by this Change, to make ſome 
Return to his Neighbour s. 

s Judici finium regundorum permittitur, ut, ubi 
non poſſit dirimere fines, adjudicatione controyer- 
fiam dirimat; Et fi forte, admovendz veteris ob- 
ſcuritatis gratia, per aliam regionem fines dirigere 
judex velit, poteſt hoc 8 adjudicationem, 
& condemnationem. Quo caſu, opus eſt, ut ex 
alterutrius prædio alii adjudicandum. fit, Quo no- 
mine is cui adjudicatur, invicem pro eo quod ei 
adjudicatur, certa pecunia condemnandus eſt. Sed 
& loci unius controverſia in partes ſcindi adjudi- 
cationibus poteſt: prout cujuſque dominium in eo 
loco judex compererit. 4. A. 9 1. J. 3. & l. 4. F. 
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thoſe who receive what it 
nuf their due; or wha hap- 
"iv oi have in he Per 


without a 7 Covenant. 


75 1 Tun may fall out by * Aa. 
II Lents, chat one may chance to 


8 Aber, and be ohliged to reſtore it, 
da Cvve-· altho there have been no Covenant be- 
want, tween rhem to farm this Enga ement. 
Thus, he to whom one pays, through 
Miſtake, a Sum, of Money which was 
hot . oy him, is obliged to reſtore it. 
he who believing himſelf to be 
Heir, had 4 — Poſſeſſion of 
a the ny gn fects of an Inheritance, is ob- 
| liged to reſtore to the others who have 
Right to the ſame Inheritance, that 
which comes to their Share. Thus, he 
who finds a Thing that has been loſt, 
ought to reſtore it to the Owner. Thus, 
the Poſſeſſor of a Piece of Ground, on 
which Things have been caſt that hive 


reſtore them, or to let the Owner come 
110 take them away. 

. ſce by theſe Examples, that it 

two ae that one may have 

= ce Thin of another without, a Cove 
pant. For one may have it either il Cas 
mere Caſyalty, as in the two la 
ar by a ence of a 
a5 in the two firft Inſtances. . 
In what manner ſoever it be 1 5 one 
has in his Poſſeſſion the Thing belong- 


: or. by @ conſequence of ſome 
valungary Act, the Engagements are al- 
ne $u6jc maſt the fame: Nut we have not thought 
Matter f it proper to mix and confaund theſe EWO 
Mis Tile, ſorts of Events together; and we treat 
only here of ſuch Events as make one 
Perfon to have in his Poſſeffion the 
Thiog of another, W Covenant, 

by, the conſequence of ſame —— 
A as it happens to him who receives 
what is not e 3 For the other 


ö N baying the Thing of another, 


4 Ys is a part of the Suby 
Matter of the ninth Title, where we 
treat in 


at of the Engagements 
Which are formed by Accidents; 3 whe- 


un the: Thing of atather, 


been carried away by a Flood, ought to 


1 1 another, whether arty mere Ac- 


. I on by mitat, 


of thoſe who receiug &c. Tit. 7: 


ther the Accident puts into the PoſſeC. 
ſion of one Perſon the Thing of ano- 
yo 5 as in the two Caſes which have 
juſt now mentioned; or that with- 
= tf at there be formed another ſort of 
E ment, as happens to him whoſe _ 
Goods have been faved in a danger of 
Shipwreck, by the Loſs of other Goods * 
which have bien thrown over-board to 
fave the Ship; for he whoſe Goods have 
been ſaved, ought to bear his Share of 
the Loſs; and this Engagement is form- 
ed altho' one has not the Thing of an- 
other. So that the Reader will have in 
the ninth Title, and in this, all the 
Rules which concern the different ways 
in which one Perſon may have in his 
Poſſeſſion the Thing of another: and 
the ninth Title will contain moreover 
the other ſorts of Engagements which 
are formed by Accidents. | 

Seeing there is an infinite N umber of 
Caſes in which it may happen, that 
by the Conſequence of ſome voluntary 
Act, whether lawful or unlawful, one 
may chance to have in his Poſſeſſion the 
Thing of another without Covenant; 
it is ſufficient to ſee in ſome Cafes the 
Rules belonging to this Matter, which 
it will be eaſy to apply to all the Caſes 
that may fall out. ; 


LECT IL 

Some E wamples of the Caſes which 

are the Subject Matter of this 

Title, and which have nothing in 
them that is unlawful. 


The CONTENTS. 


1. He who receives what is not due to 

Bim, is obliged to reſtore it. 

2. of Payment made by him who thought 
himfolf to be a Debtor, and was 
30t. 


3: Of Payment made by a third Perſon, 


for the Debtor. 
4. The Creditor does not give back what 
| has been paid him before the Term. 
or willingly, pays 
what is not due. Lf 


'6. Payment made in à doubtful caſe. 
8 Of him who owes one of two Things. 


Example of another kind. 
9. Another Example. 


10. Reſtitution of a Thin 1 one has 


without a 7 7 Tit 
it. Payment of a Debt, which it was 
in the Debtor's Power not ta have 


id. 
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E who receives payment of what 


A 


—_— were truly 
is obliged tu to him, an 
reſore it. f the ſame. mind. likewiſe, acquires no 
manner of Right to what is paid him in 
this manner; but he ought to reſtore it. 


Thus, he who has received a Legacy 
y virtue of a Teſtament which appears 


rſuaded that it were due 


terwards to be forged, or of no vali- Peti 


| dity, ought to reſtore what he has re- 


ceived on that account. And it would 


be the ſame thing, altho' the Teſtament 


were not forged, or invalid, if the Le- 
acy happened to be revoked by a Co- 
oo IT did not appear till after the 
Payment *. . 36 an e 51 


o * * F * 


Si quid ex teſtamento ſolutum fit, quod poſtel 


falſum, vel inofficioſum, vel irritum, vel ruptum 
apparuenit, repetetur. J. 2. F. 1. de cond. ind. Si 
oft multum temporis codicilli din celati, 92 
Pati: qui ademptionem contineant legatorum ſolu- 
torum: vel deminutionem, per hoc, quia aliis quo- 
que legata relicta ſunt, - (folutum ex teſtamento re- 
petetur.) J. 2. f. 1. F. de cond. ind. Is cui quis per 
ne non debitum ſolvit, quaſi ex contractu de- 
bere videtur. $. 6. inſt. de bl. que quaſ. ex contr. 


; * 1 R 
$4. f 
* — ü ; 
* ry 
* v 


2. Of Pay- 
mew made the Hands of one, who thinking himſelf 


whom he had a Right to ſucceed, and 
knowing nothing of a Teſtament which 


cuts him off from the whole Inheri- 


tance, pays off a Debt owing by the 

deceaſed, before he intermeddles with 

the Goods of the Succeſſion, thinking 

thereby to diſcharge himſelf as being 

Heir, and ching out his own Money to 
e 


that end: the Creditor who ſhall have 


received that Money, ſhall be bound to 


reſtore it, and ſhall retain his Right, or 
Demand, upon the Eſtate of the deceaſ- 
ed b. But if the ſaid Creditor had de- 
ſtroyed the Title by which he inſtruct- 
ed his Debt, as if it was a Bond which 
he had torn in pieces, ſo that his Debt 
would be either loſt, or in danger of 
being ſo, the Payment in this caſe would 
ſubſiſt: and he who paid the Money 
would have himſelf to blame for it, and he 
would have his Action againſt the Heir, 


3 


is not due to him, even altho' he 


that he who pays it were 


ſolutum repetere non 


* OM 6 4 \ 3 II. 
W, Er 5 5 O 8 K 


or Executor, for recovering what he 


* 


v Indebitum eſt non tantùm, omnino non 
debetur: ſed & quod alii debetur, ſi alii ſolvatur: 
aut fi id- quod alius debeat, alius quaſi ipſe debeat, 
ſolvat. J. 65. H. alt. F. de condift, indeb. Quamvis 
debitum ſibi quis recipiat, tamen ſi is qui dat, non 
debitum dat, itio competit. Veluti, fi is qui 
hzredem ſe; vel bonorum poſſefſorem falsò he ry 

mans, creditori hzteditario ſolverit. Hic enim ne- 
que verus hæres liberatus erit: & is, quod dedit, 
repetere poterit. Quamvis enim debitum ſibi quis 


recipiat: tamen ſi is qui dat, non debitum dat, re- 


itio competit. I. 19. f. 1. F. de cond. indeb. See 
the ſeyenth Article of the firſt Section of the Vices 
„ TSTSTSS HS WRT 

This Rule is to be underfiood of the Caſe where he 
who believed himſelf to be Heir, or Executor, _ and 
who was nor, had paid out of his omn pocket, before he 
intermeddled. with the Goods of the Succeſſion, and 
where all things relating to the Succeſſion were yet en- 
tire. We muſt not confound the Caſe of this Rule with 
that of the following Rule. : 5 


III. 


13 


If a third Perſon pays to a Creditor 3. of2y- 
ment made 
another, the ſaid Creditor will not be” 


obliged to reſtore it, for he has received 57%, 


what he knows to be owing to him b 


only what was his due; -and this third 
Perſon may have been willing to acquit 
W 220 
_ © Repetitio nulla eſt ab eo. qui ſuum recepit: 
tametſi ab alio, quam vero Above, ſolutum eſt, 
4. 44. F. de cond. indeb. 5 


IV. 


If a Debtor pays before the Term, 4. Neu 
even altho' the thing were not to be 4% die 
due till after his death; the Creditor” = 
who receives the ſaid Payment, altho'”,,, denn 
he had no Right to demand it, may ne- paid bin 
vertheleſs retain it. For the Debtor e # 
might, if he thought fit, pay before it” 


was due, and he has paid only what he 
owed d. But if it was a conditional 
Debt, which depended on the Event of 
ſomething which had not as yet hap- 


E and which might perhaps never 


appen, he who had received Payment 
of it thro' ſome miſtake, could not re- 
tain it; for he was not as yet a Credi- 
tor. But if the Condition were ſuch, 
that it muſt neceſſarily 9987 there 
would be no Recovery of ſuch Pay- 
ones. © 7 EE 

* In diem debitor aded debitor eſt, ut ante diem 
poſit. I. 10. . de cond. indeb. 


Si cuͤm moriar dare promiſero, & ante ſolvam, 
repetere me non poſſe, Celſus ait. Que ſenten- 


tia vera eſt. I. 17. eod. See the fifth Article of the 
firſt Section of Payments. 


Sub conditione debitum, per errorem ſolutum 
pendente quidem conditione repetitur. I. 16. F. 4 


cond. indeb. Quòd fi ca conditione debetur, quæ 
- omnimodd-extatura eſt, ſolutum repeti non poteſt: 


licet ſub alia conditione, quæ an impleatur incer- 


tum eſt, ſi ante ſolyatur, repeti poſit, J. 18. ed. 


V. He 


* ; Kt 0 5 N 2 3 . / 2 * | FF" 
_ Of thoſe who-recerve, &c. Tit. 7.'Sett-1.. 313 
| ; | * 
f 7 2 , / 


Ai Sy or 


willing » 
E. 


: . 


Ils who pays thro' miſtake what he 
thought he owed, and what he did not 
really owe, may recover it, whether it 


be chat the Thing Was never in effect 


due, or that the Thing having been 
due, ſome Event had happened which 


annulled the Debt, and which was un- 


known to the Debtor. As, for Ex- 


ample, if a Debtor having paid his Debt 
to the Heir of his Creditor, there ap- 


earcd afterwards a Teſtamerit by which 


the Creditor had ' forgiven the Debt: 
But he who knowing he has means 


whereby to defend himſelf againſt his 


Creditor, does nevertheleſs pay gy 
ly, cannot demand what he has paid. 

or it was in his power to renounce the 
Reaſons, or — —— which he may 


have had to avoid paying the Debt! 


si quis indebitum ignorans ſolyit, per Bai. 
actionem condicere poteſt. Sed ſi ſciens ſe non 
debere, ſolvit: ceſſat repetitio. J. 1. $. 1. F. de cond. 


indeb. Indebitum autem ſolutum accipimus, non 


6. Payment 
made in a 
doubtful 
caſe, 


ſolim ſi omninò non debeatur, ſed etſi per aliquam 
exceptionem uam peti non poterat: quare 
hoc quoque repeti poterit, niſi ſciens ſe tutum ex- 
ceptione, ſblvit. J. 26. F. 3. F. ed. 


VI. 
| He who being in a doubt whether 


he owes or not, pays at all adventures 


to free himſelf, in caſe it ſnould appear 
that he were really indebted, may re- 


found in reality that he owed nothing; 


unleſs it ſhall appear that in the doubt 
the Parties had a mind to put an end to 
their Diſpute by the ſaid Payment, and 
that it was in lieu of a Tranſaction. For 


in this caſe the Payment ſubſiſts 8. 


® Pro dubictate eorum, qui mente titubante in- 
debitam ſolverint pecuniam, certamen legumlatori- 


bus incidit, idne quod ancipiti animo perſolverint, 


poſſint repetere an non. Quod nos deridentes, 
fancimus, omnibus, qui incerto animo indebitam 
dederint pecuniam, vel aliam quandam ſpeciem per- 
ſolverint, repetitionem non denegari: & reſump- 
tionem tranſactionis non contra eos induci : niſi 


| hoc ſperialiter ab altera parte approbetur. I. alf. C. 


7. Of him 
has given them both, either by Miſtake, 


who owes 
one of two 


de cond. indebit. 
Ce TEES 
If he who owed. one of two Th ings, 


or out of Ignorance, he who has re- 
ceived them ſhall not have the Liberty 
to chuſe which of the two he has a 
mind to keep; but the Debtor ſhall re- 
tain the Right of chuſing, and of leav- 
ing with the Creditor the Thing which 
he plates to give him, and of taking 
back the other b. 

. VorL. I. 


what Title ſoever he poſſeſſes it, whe- 


15.0 


of Ground, which is recovered from 


qua datum fit, an cauſa propter quam datum ſit, 


di quis ſervum certi nominis, aut quamdam 
ſolidorum quantitatem, vel aliam rem promiſerit: 
8 lioentia ei fuerat unum ex * * 
i, utrumque ignorantiam erit: du- 
bitabatur, 1 Lp —— a rides repetitio, 
utrumne ſervi, an pecuniæ, & utrum ſtipulator, an 
promiſſor habeat hujus rei facultatem. Et Ulpia- 
nus quĩdem nobis hæc decidentibus Juliani, & 
Papiniani ſententia placet, ut ipſe habeat electio- 
nem recipiendi, qui & dandi habuit, J. pen. C. de 


9 1 


9 


Tr r 


f VIII. 5 
He who happens to be in Deere, Zromple | 

of a Thing belonging to another, whe- of another 
ther it be 1 or Immoveable, by kind. 
ther by Sale, Donation; or other Title, 

bliged to reſtore it to the Owner, 
1 he appears, and makes out his 

ight. Thus, the Purchaſer of a piece 

him at Law by the right Owner, is ob- 
liged to reſtore it to him: and this En- 
gagement 1s of the Number of thoſe 
that are formed without a Covenant. 


1 ger the renth Sefion of the Contra of Sale, 


IN. | 

The Heir, who during the abſence of 9. 4rorher 
his Co-Heir, or believing himſelf to be Example. 
ſole Heir, takes Pollcitin of all the 
Goods, obliges himſelf; without a Co- 
venant, to reſtore to the other his Share _ 
of the Inheritance, Whenever he ſhall 
appear k. 

& See the ninth Article of the third Section of Inte- 
reſt, Coſts and Damages, &C. | 


He who happens to have the Thing t0.nefir- 
of another without a juſt Cauſe, or to dn of 4 
whom a Thing was given for a Cauſe a 

. 2 one has 
which ceaſes, or upon a Condition which t a 
does not happen; having no longer any juf Tice. 
Cauſe for keeping it, ought to reſtore 
it. 'Thus, he who had received a Dow 
for a Marriage which does not take ef- 
fect, or which is annulled, ought to 
reſtore that which was given only upon 
that account l. Thus, with much 
greater reaſon, are they who have re- 
ceived Money, or any other Thing, for 
an unjuſt Cauſe, bound to reſtore it. 


Conſtat id demùm poſſe condici alicui, quod 
vel non ex juſta cauſa ad eum pervenit, vel redit ad 
non juſtam cauſam. J. 1. H. ult. fi de cond. ſine 
cauſa. Nihil refert utrumne ab initio ſine cauſa 


ecuta non fit. /.4. eod, Fundus dotis nomine 
traditus, fi nuptiæ inſecutæ non fuerint, condicti- 
one repeti poteſt. J. 7. f. uli. F. de cond. cauſ. dat. 
J. 8. eod. I. 1. §. 1. F. de cond. ob turp. vel injuſſ. 
cauſ. * 
One may receive ſomething for an unjuſt Cauſe; 
without a Govern as by Concuſſion, or = Violence. 
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ſele Section 1 
e 


9005 LN 


4 {3 Lakin 


The 8 who a6quit von 
it have" procure 


. 22 7. Debts which they mi 


| 8 to be dec hared null in 1 
it was in ** altho? 
Debts, cannot afterwards deny the Debt 
which they have once approved of ®. 
Thus, for Example, if à married 
man Who had entred into Bond 


the approbation or conſent of her Huſ- 


power 4 fo 
have = 


band, or even with his Conſent, In tlie 
Cuſtoms where a Wife cannot be bound, 
acquits, in her Widowhood, het Obli⸗ 
gation, which would have been declared 


null and void in Law, ſhe cannot after- 
wards call in queſtion the Pa — 
ſhe had made of the ſaid Bebe 

a Minor _ 


Majority, paying then a 
5 {Brig he might have 


eved, cannot demand back what he has 


aid. For in theſe Caſes, there was a 
Namur Obligation which the 3 


had power to acquit. 
"2 Naturales obligationes gon eo ſolo eftimantar, 
ſi actio aliqua' earum nomine competit, verum eti- 


am eo, fi ſoluta pecunia repeti non poſſit. 7. 10. 
H. de ol. & ad. en Ac alt th: 


firſt Section of Fayments. 1 12 


r * 


5 DO 


Other Examples of the ſame Matter, 
in . of 1 770 ads. 


JY unlawful Facts, we underſtand 
thoſe which ate 
prohibited by ſome expreſs Law, but 

all thoſe which are contrary to Equity, 
Honeſty, or Good Manners, altho' there 

be no written Law which makes men- 
tion of them. Ho ty, or Go is Fun 
to Equity, Honeſty, or Good Man- 

2 e e Principles both 


here, not only 


ners, is contr 
of Divine and 


The C O N TE N TS. 
. Three ſorts of unlawful Facts. 


** Laws. 


him who gives. 


part of the R 


ecerver. 


4. A Fatt unlawful. both on the part of 


be Giver, and of the Receiver. 
> 8 


unlawful 
Cue! 


1 12791} 


2 1 0 2 
” * e N 
XI. eine 
£ | $a Swe 


FY * * inne 


{tri&neſs, of # | 
Natural Equity made them juſt 


without” 


arrived at fy Veirs in of 


Be Mee 


unjuſt Motive of 


| cg to abſtain from oe Function of 


A Fatt unlawful only on the part of 


A Fat that is unlawful only on the 


| * yt . p be. Dire 
| 19 75 Fact, one eee 
| 15 ae Fa n ay 72 
> We 


ec 
2 


Who een ag on 
ES and 1 
w er oy of Cirilit Thould. 

to one who, 18 W. 


iver +. 


make. 125 4 
| udge, or . 
wo his was alrogether igno- 
rant Nh 5 of the kad. — 
You | 4 unlawfully; What the ſaid, | 
erſon might receive Without any Of- 
fence. to Juſtice. | Thus when. any Per- 
Tots eicher by himſelf, or others, exacts 
a Sum of Money, or other Things, to 
hinder him from committing ſome oo 
er Violence, or makes one deliver u 
to him the Titles of ſome Debt, 
ſome Right, which he owes; be 211 | 
Fact is only unlawful on the part of the. - 
Perſon wh commits the Violence, and | 
not on the part of him who ſuffers . 
Thus when a Perſon receives Money o 
another, either himſelf, - by at 1 
Hand, to commit ſome Crime, ſome 
Offence, or ſome Injuſtice; the Fact is 


who e 


unlaw ful, both on the part of Him n 


„n "and of him WhO gives. 


* Onane. quod citur, aut ob rem 1 aut = 
cauſam. Et ob rem, aut turpem, aut honeſtam. 
Turpem autem: aut ut dantis ſit turpitudo, non 
accipientis: aut ut 1 duntaxat, non etiam 
dantis: aut n . | de conthit. ob ar}. 


* 


If the Fact be unlawful only on che 2. 4 x: 
part of him who gives, he who. has re- 2 
ceived will not be obliged to give it 2% 7 
heed unleſs it be that the Circumſtances % Fa 

late his Duty in another manner. 
T ws in the caſe of him who had re- 
ceived a Preſent, being ignorant of the 
giving g it, as has been 
explained in the Arit Article; if the 
ſaid Motive chanced afterwards to come 
to his knowledge, he would be obliged 


dge, or Arbitrator, or to give back 
hs reſent which he had received, or 
even to do both the one and the other, 
according as Prudence and Equity might 
require, under the Circumſtances of the: 
Ouality of the Perſons, and of that of. 
the Fact b. 

b This n 4 I of the firſt Caſe explained in 
 foregomy Eko bd Sr F 2 
cond, ob turp. vel injuſt. cauſ. 

III. When 


1. 
ee, 


ores 0 . 
4 


«: 


1 


3 Ps „* 15 . 4 * a : 
» * * = 8 ö » - 5 . 
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III. 


chat is an. the part of him who has received a 


luna m Thing for an unjuſt Cauſe, he who has 
he . 4 . . , 

ont 7 2 may recover it again, altho' the 

Aug eceiver have performed what he was 

bound to by his Engagement e. And 

nothing can excuſe the Receiver from 

making Reſtitution, even altho' the 

Thing were not demanded of him, nor 

from the other Puniſhments which the 

Fact _y deſerve, if it comes before a 
Court of' Juſtice. e 8 

Ng Quod ſi turpis cauſa accipient ipientis fuerit, etiamſi 

res ſecuta fe, Ne poteſt. J. 1. f. 2. F. de cond. 

ob turp. vel inj. cauf. Perpetuò Sabinus probavit 

veterum opinionem exiſtimantium, id quod ex in- 

juſta cauſa apud aliquem fit, poſſe condici. In 

qua ſententia etiam eſt, J. 6. F. cod. 


IV. 


4. 4 fa If the Fact be unlawful both on the 
unlanful part of him who gives, and on the part 


both er _ of him who receives, the Giver ſhall 
My = loſe deſervedly what he has employed to 
of the Re- ſo ill a purpoſe, and ſhall: have no Ac- 
aver. tion for recovering it. And the Re- 
ceiver cannot retain this unjuſt Profit: 
and even altho' he had executed the un- 


lawful Engagement for which he had 


received the Money, or other Thing, 
He ſhall be obliged to make Reſtitution 


to the Perſon to whom it may be due; 


and moreover be liable to the other 
Puniſhments which he may have de- 
Ubi enim & dantis & accipientis turpitudo 
verſatur, non poſſe repeti dicimus. 1.3. F. de cond. 
#6 tarp. vel injuſt. auf. See the third, fourth, and 
fifth Articles of the fourth Section of the Vices 
„ e and the Remark on the ſaid fifth 


SECT. III. 


Of the Engagements of him who 


| bath ſomething belonging to an- 
other Perſon, without a Cove- 
nant, 


The CONTENTS. 


1. Reſtitution. "of Money, with Intereſt, 
if there be ground for it. | 

2. Care of the Thing. 

3. Reſtitution of the Fruits. 


4. Of the Augmentation happened to the 


Thing which is to be reſtored. 
y. If he who had a Thing belonging to 
another, has alienated it, 
Vor. I. 


produces 


1. 


HE Engagement of him who 1. Rein- 
happens to have a Sum of Mo- tion of Me 
ney belonging to another Perſon, whe- 2 * if 
ther it be that he had received it in pay- he 4, 
ment of a Debt that was not due, or ground for 


that he had come by it ſome other way, #. 


conſiſts in reſtoring the ſaid Money 
without Intereſt *, except from the time 
of the Demand, Sided he has acted 
honeſtly and fairly. But if there was 
on his part any knaviſh dealing, he ſhall 
be obliged to pay the Intereſt of the 
Money from the time that he began 


to act knaviſhly. 


Pecuniæ indebitæ, per errorem, non ex causä 
judicati ſolutæ, eſſe repetitionem jure condictionis, 
non ambigitur. Si quid igitur probare potueris 


pauatrem tuum, cui hæres extitiſti, amplius debito 


creditori ſuo perſolviſſe: repetere potes. Uſuras 
autem ejus ſummæ præſtari tibi fruſtrà deſideras. 
Actione enim condictionis ea ſola quantitas repeti- 
tur, quæ indebita ſoluta eſt. J. 1. C. de cond. ind. 


II. 


If it be any other thing beſides Mo- 2. Care of 
red, he who be- the Thing. 
gins to know of his Engagement to 


ney that is to be reſtored, 


make Reſtitution, ought to take care 


of the Thing, and to preſerve it, till 


he reſtore it. But if the Thing hap- 
pens. to be damaged, or even periſhes, 
whilſt the Poſſeſſor was verily perſuaded 


that it was his own, and before it had 


been demanded of him, and he without 


blame for not reſtoring it; he would 


not be accountable for it, even altho” 
the Thing had periſhed thro' his Neg. 
ligence. For his condition ought to 

the ſame as if he had been the Owner 


of the Thing. But after the Demand, 
if he was in delay, he would be anſwer- 
able for every thing that ſhould happen 


even without any fault of his. 


Non folim autem rem reſtitui, verùm & fi 
deterior res fit facta, rationem judex habere debe- 
bit, Finge enim debilitatum hominem, vel verbe- 
ratum, vel yulneratum reſtitui : utique ratio per 
judicem habebitur, quantò deterior fit factus. J. 13. 


F de rei vind. Si ſervus petitus, vel animal aliud 


demortuum ſit, ſine dolo malo & culpa poſſeſſoris, 
pretium non eſſe præſtandum, plerique aiunt. Sed 
eſt verius, ſi forte diſtracturus erat petitor ſi acce- 
piſſet, moram paſſo debere præſtari. Nam ſi ei 


reſtituiſſet, diſtraxiſſet, & pretium eſſet lucratus. 
J. 15. F. uit. ed. Si homo fit qui poſt conventio- 


nem reſtituitur, ſi quidem à bonæ fidei poſſeſſore, 
puto cavendum eſſe de dolo ſolo: debere ceteros 


etiam de culpa ſua: inter quos erit & bonæ fidei 


poſſeſſor, poſt litem conteſtatam. J. 45. cod. 


Tf it is Land, or Houſes, which is to 3. Refticu- 
be Aang or any other Thing which rn of the 
8 


\ 2 | who 


ome Revenue, the Poſſeſſor Fu. 


* — — 
— — * oe — ——— — RS 8 2 
— IE ny = — „ — LIENS 
* ee rum roar — rr 
— = 


1 


2 
7 
1 
* 
1 
75 
* 
1. 
4 * 
5 
3Y 
3 
F ; 
N 
* 
9 
: 
. 
T 


ahem org 4x 


* 
1 ne x. 24 Gs 9 Se L C — * . 8 
8 n P Nr 
— 3 —U, — 5 —— 


. rb cha ek 
: . iq 2 


— tr ere 4 


TELL ng” 
— 8 - [3 * 
— — 1 — 
— ! — = > 
e r 


EW. 


"> * >, 0 - 
_— ——— —— CLE 
— — —— * 
— _ 
gs 


- Zend TP, 


r 
— 
S — 


= po tl 2 8 
5 — r „„ 


> _ - Fo \ 
> 1 5 
5 — — „ „„ r e © > Rs 4 r 
— 1 r = Sr 
ccc ns 0-4 
7 S 9 * >; net r * 292 
— 


* =P 
2 b 
* 
FO: - — * . y 7 
2X PE S 


mY Du RT N 7 = the 
reer 


* rr — — — = ; 6 
— 1 * al 1 n C - e eee 5 pk LET SS 3 «s a AE x FEE IEEE EEC ee 7 » M_ 7 — IT Lhd * 8 

* — * — * — 2 — _ — — ot 2 7 0 > ans — _ 2 — — 5 - * _ 3 — ==> — = * 2 S Fe 2-1) SE TRI EE SLIT INS 5 — — * — * "Fa S — k = wan PS, * 1 — 

Ide 1 Mes W . 8 * — N . 1 * P — DL — L SS — . — — — " — 2 — — 4 Bi: ue ne ef TD r - PET Sad OGG, 
LE — FC N 2 2 * BEE N 44 4750s 2 3 Ns has of ane * 1 — — 2 2 2 X 3 PT WE * — e ES 2D) C4 * — * a. - 4 _ 4 9 — - 5 5 
— — « — : = 5 25 — — — EX Y * 2 — . - - - — 8 r 4 : - - 5 7 S 2 = 
2 4 * A ado rere 4, ao x" <a +> W > *. — * — — A aK be — 8 Deere en Pr . ru pa 2 2 _ N 8 2 — _ " 2 — 
, - 7 - o 7 r N 8 * y — — r — * — TIER 5 


who is bound to reſtore the Thing, is 
bound alſo to reſtore with it the Fruits, 
or Revenues; Which he has reaped, ei- 
ther only from the time of the Demand or 
even for the whole time of his Enjoy- 
ment of it, according to the Nature of 
the Cauſe which had transferred the 
Thing into his hands; and the Circum- 

ſtances e. F 


© Indebiti ſoluti condictio naturalis eſt: &t ides 
etiam quod rei ſolutæ acceſſit, venit in condictio 
nem. Ut puta partus qui ex ancilla natus ſit, vel 
quod alluvione accefſit. Imò & fructus — is, 
cui ſolutum eſt, bona fide percepit, in condictionem 
veniunt. I. 15. F. de cond. indeb. J. 38. f. 2. de uſur. 
Ei qui indebitum repetit, & fructus & re- 
ſtitui debent. J. 65. F. 5. F. de cond. indeb. g 
There are many Caſes in which the Honeſiy and 
fair Dealing of the Poſſeſſor does not diſcharge him from 
the Reſtitution of the Fruits, See the ninth, tenth, 
and fourteenth Articles of the third Section of In- 
tereſt, Coſts and Damages, &c. Vid. 1. 7. 6. ult. 
iin de apa. Gaul, tat, 
' The Laws quoted upon this Article have not relation 
to all the Caſes explamed in the firſt Seftion, but only 
#6 the Caſe of him who has received a Thing that was 
not due to him: and if it produces any Fruits, or 
other Revenues, theſe Laws oblige the Poſſeſſor, without 
any diflintion, altho' he have enjoyed the Thing honeſtly 
and fairly, to reſtore the Fruits, altho he who had re- 
ceived Money that was not due to him, is not bound to 
pay the Intereſt of it, as has been ſaid in the firſt Ar- 
ticle of © this Section. But we thought that this Rule, 
which may be fu in certain Gaſes, might in other Ca- 
ſes prove a hardſhip which. would be unjuſt, even 
when it is reſtrained to that which ſhall have been given, 
not being due. Thus, for Example, if an Executor de- 
livers to a poor Legatee a Piece of Ground which had 
been left him by a Codicil, and after that the ſaid 
Legatee had en goed it for many years, the Codicil ap- 
tears to have been forged, but without the Legatee's 
| ' bud any hand in the Forgery; but he having 
enjoyed the Land honeſtly and fairly, and having con- 
ſumed the Fruits of it in the Maintenance of his Fa- 
mily ; and ſuppoſmg the [aid Legatee could not reſtore 
the Fruits without being ruined, or very much incum- 
moded thereby; would it be unjuſt to diſcharge him 
from this Reſtitution ; which a Legatee, who is rich, 
and at his eaſe, might be bound to for this reaſon, that 
he ought net to profit by the Enjoyment of a Thing to 
which he had no Right, and of which the true Owner 


had been deprived by a falſe Title ? It is upon the 


View of theſe ſeveral Events, and of the other diffe- 
rent Cauſes which may oblige one to make Reſtitution. of 
the Fruits, or diſcharge Low ron it, that we have 
thought that the uſe f the Rule ought to be left to the 
Prudence of the Fudge, according to the Canſe which 


gave occaſion to the Poſſeſſat's Enjoyment of the Thing, 
and the Circumſtances, dE yy nn. 


IV. 


4. of ths "I the Thin which s to be rel 
Agmen- chanced to be augmented, while it was 


razion beg. in the Poſſeſſion of him who is bound 


d to the : 90 
2 to reſtore it; as if a Herd of Cattle was 


is to be re- increaſed in Number, or a Piece of 
fred. Land adjoining to a River become 
greater, the Whole muſt be reſtored d. 


4 Ut puta partus qui ex ancilla natus fit, vel 
quod alluvione acceſſit. I. 15. F. de condidt. ind. 


«4 


If he who had a Thing belonging 5. 7 4. 


that he himfelf was the true Owner of u be. 


be bound only to reftore what Profit he «4 i. 


condieh, ind. 


The Maſter ought to refund what has 


ITE whoſe Thing has been in tlie 1 ate 


recovers it, even altho* it were from one Fog 
who had detained it knowing himſelf,., an a. 


liged to refund the Poſſeſſor of all that vaten 
he has uſefully laid out in preſerving the e l 


de uſur. See the eleventh Article of the third Sec- 
' Remark on the faid Article, 
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to another, believing in good earneſt 7% had « 
it, had under this honeſt fincere Per-, 
ſuaſion alienated the Thing, he would ha: atieur- 


had made by it, ſuch as the Price which 
he got for it, if the Thing was fold, 
altho' he had not fold it for the full Va- 
Wes.” = 55 

* Hominem indebitum (dedi) & hunc fine fraude 
modico diſtraxiſti * nempe hoc ſolum refundere 
debes, quod ex pretio habes. J. 26. F. 12. F. de 
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. 
Of the Engagements of the Maſter 
e the Thing. 


The CONTENTS. 


been laid out on the Preſervation 
of the Thing. © 


1 Poſſeſſion of another, and who c re. 


not to be the true Owner of it, is ob- ce prſe- 


Thing: And if there be Fruits to be 
reſtored, out of them muſt be deducted 
the Expences which the Poſſeſſor has 
been at in gathering them *. 

Ei qui indebitum repetit, & fructus & 
reſtitui debent deducta impenſa. J. 65. F. 4. de 
it is Elke re: gendos impenſum eſt 

od in fructus redigendos impenſum eſt, non 
. 4 ipſos fructus deminuere debere. 1. 46. F. 


tion of Intereſt, Coſts and Damages, Cc. and the 


Of Damages occafimed by 


TITLE VIII. 
Of DAMAGES occaſioned by 
FAULTS which do not 
amount to a Crime, or Of- 
ene. 


Faults, &c. Tit. 8. 
Fine on this account. 
4. F any one is killed, or hurt. 
5. 1f ſeveral Perſons inhabit the ſame 
| lace. 
6. If one has the whole Houſe, and lets 
out Chambers. 9 
7. Of thoſe who take into their Houſes 
Scholars, or other Perſons. 
8. If any thing has been thrown out with 
 defign to do hurt. 3 
9. Prohibition to have any thing hung out 
which may fall, and do miſchief. 
10. If the fall of the thing that is hung 
out does any harm. 
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E may diſtinguiſh three ſorts of 
e TIBIWIR] Faults from which ſome Da- 
mage may proceed. Thoſe which 
amount to a Crime, or Offence : Thoſe 
of the Perſons who fail in the perform- 


The gbd 0 It. Tiles falling from the Roof of a 


Houſe. 


I. 


[5 who inhabits a Houſe, whether 1. He who | 


he be the Proprietor of it, Te- %% the 
Houſe is li- 


ance of the Engagements which they 
are bound to by — z ſuch as a 
Seller who does not deliver the Thing 
ſold; a Tenant who does not make the 
" Repairs which he is bound to by his 
Leaſe. And thoſe which have no rela- 
tion to Covenants, and which do not 
amount to a Crime, or an Offence; As 
if out of wantonneſs one throws out any 
thing at the window which ſpoils a 


Suit of Cloaths: If Beaſts, for want of 


being carefully watched, do any Da- 
mage: If a Houſe is ſet on Fire thro” 
Imprudence : If a Building that is gone 
to decay, for want of being repaired 
falls upon another, and damages it. 

Of theſe three ſorts of Faults, it is 
only theſe of the laſt kind which are 
the Subject Matter of this Title. For 
Crimes and Offences ought. not to be 
_ blended with Civil Matters; and all that 
relates to Covenants, has been explain- 
ed in the firſt Book. 

The Reader may, with reſpect to the 
Matter of this Title, conſult that of In- 
tereſt, Coſts and Damages, c. 


- 


SE CT. I. 


Of that which is thrown out of a 
Houſe, or which may fall down 
from it, and do ſome Damage. 


The CONTENTS. 


1. He who inhabits the Houſe, is liable 

| _ for the Damage. — 

2. The Prohibitions of throwing out any 
thing out of Houſes, regard the 
Surety of all ſorts of Places. 

3- The Maſter of the Houſe liable to a 


locum quo 


nant, or other, is liable for the Damage 
which is cauſed by any thing thrown 
out, or poured out of any place of the 
faid Houſe, whether by Day or by 
Night. And he ought to anſwer for it 
to him who ſhall have ſuffered the Da- 
mage, whether it was he himſelf that 
threw it out, or any of his Family, or 
Domeſticks, even altho' it were in his 
abſence, or without his knowledge. 


Prætor ait de his qui dejecerint, vel effuderint. 
Unde in eum locum quo vulgò iter fiat, vel in quo con- 
ſeftitur, dejectum, vel effuſum quid erit, quantum ex 
ea re damnum datum, factumve erit, in eum qui ibi 


 babitaverit, in duplum judicium dabo. |, 1. ff. de his 
qui effud. vel dejec. Habitator ſuam, ſuorumque 


culpam præſtare debet. J. 6. F. 2.eod. Inſciente Do- 
mino. d. I. x. Labeo ait locum habere hoc edic- 
tum, ſi interdiù dejectum fit, non nocte: ſed qui- 
buſdam locis & nocte iter fit. J. 6. F. 1. ed. See 
the following Articles. 


II. 


Seeing the Prohibitions of throwing, 
or pouring out any thing out of Houſes, 
have regard to the ene! of the Places 
where the e may happen; they 
are not therefore limited to the Streets, 


to Squares, and other Publick Places; gard rhe 


but they extend to all the Places where 
this Imprudence may be attended with 
any Damage b. 


> Summa cum utilitate id prætorem edixiſſe, 


nemo eſt qui neget. Publice enim utile eſt, fine 
metu & periculo per itinera commeari. Parvi au- 
tem intereſſe debet, utrum publicus locus ſit, an 
vero privatus, dummodo per eum vulgò iter fiat: 

uia iter facientibus proſpicitur, non publicis viis 
fladetur. 3 enim ea loca per quæ vulgò iter 
ſolet fieri, eamdem — 

. 1. & 2. F. de his qui effud. vel dejec. In eum 
: hs in it vel in 22 d. 


e 
Beſides the making good the Damage 


3 


which ſhall have been cauſed by what Mafer of 


has 


ebent habere. J. 1. 


able for the 
Damage. 


2. The Pro- 
bibitions of 
throwing . 
out any 
thing out of 
Houſes, re- 
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the Hueſe has been thrown, or poured out, 


he 


table to 4 Who dwells in the Houſe will be con- 


Fine on 
account 
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lets out 


think fit to inflict according ro 


ble to make 


, gemned to the Penalty which the Civil 


Policy may have eſtabliſhed e, or to 
ſuch other Penalty as the Judge ſhal 
The cir- 


cumſtances a4. 


In duplum judicium dabo. . 1. F. de bis qui 
effud, vel dejec. ad | | 
Me Penalties are arbitram in France. 


CORR 


4. if % If that which has been thrown out 
ove is killed, cauſes the death of any perſon, or 


wounds him, the perſon who did it will 
be tried for it in a Criminal Proſecution. 
And he ſhall be puniſhed according to 
the Nature of the Fact, and will be lia- 
good the Damage that is 
done. And the Maſter of the Houſe 
will likewiſe be liable to a Fine, and to 
ſuch Damages, or other Penalty, as he 
may appear to deſerve according to the 
circumſtances s. 67 


Si eo iftu homo liber periſſe, dicetur, quinqua- 


ginta aureorum judicium dabo, ſi vivet 3 
udici 


ei eſſe dicetur, quantum ob eam rem æquum 
videbitur, eum cum quo 1 * condemnari, tanti 
judicium dabo. J. 1. 1 de his qui effud. vel dejec. 


V ; 


„ bre. If ſeveral Perſons inhabit the fame 
ral Perſons Place from whence any thing hath been 


inhabit the thrown, or 
fame Place. 


ured out, every one of 
them will be anſwerable for the whole 
Damage; unleſs it can be known who 
has cauſed it, either which of the Maſ- 
ters, or of the Perſons for whom each 
Maſter is anſwerable. But if their Habi- 
tation be diſtinct, every one is only an- 
ſwerable for what ſhall be thrown out 
of the Places which he occupies f. 


' $i plures in eodem cœnaculo habitent, unde 
dejectum eſt, in quemvis hæc actio dabitur : cam 
ſane impoſlibile eſt ſeire quis dejeciſſet, vel effudiſ- 
ſet, & quidem in ſolidum. J. 1. H. alt. I. 2. &1.3. 
F. di his qui ud. vel dejec. © Si verò plures, diviſo 
inter ſe ccenaculo, habitent, actio in eum ſolum 


datur, qui inhabitat eam partem, unde effuſum eſt. 
J. 5. eod. See the following Article. | 


VI. 


6. if w Altho' the Proprietor, or principal 


has the 
—_ and {mall part of it, if he lets Chambers, or 


[Tenant of a Houſe, occupies only a 


lodges in ſome of them one of his 


Chambers. Friends, he ſhall be anſwerable for the 


Fact ef the purſe whom he receives in- 
to his e. But if it appear out of 
what Room the thing has been thrown, 
the Action may be brought either a- 
ainſt the perſon who lodges in the ſaid 
oom, or againſt him who has the 
; : 
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cCording to the Nature 
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whole Houſe s. And this laſt will have 
his Recourſe againſt the other.. 


5 fdem exit dicendum & fi quis amicis ſuis mo- 
dica hoſpitiola diſtribuerit. Nam & i quis ccena- 
culariam exercens ipſc- maximam portem ccenaculi 
habebat, folus tenebitur. Sed & ſi hoſpitaculi ha- 
beat, ſolus tenebitur. Sed ſi quis ccenaculi, ipſe 
ſolus æquè tetiebitur, fed ſi quis catnacylariam exer · 
cens modicum fibi hoſpitium retinuerit, reſiduum - 
locaverit pluribus, omnes tenebuntur, . quaſi ip hoc 
ccenaculo habitintes unde dejectum, effuſumve eſt. 
Interdum tamen (quod fine captione actoris fiat) 

ebit prætorem æquitate motum, in eum po- 
tins dare actionem, ex cujus cubiculo vel exedra de- 
jectum eſt, licet plures in eodem ccenaculo habi- 
tent, Quod fi ex mediano ccenaculi quid dejectum 
ſit, verius eſt oinnes teneri. J. 5. $, 1. & 2. f. de 
his qui effud. vel dejec. See the foregoing Article, 
The Civil Policy of Towns, takes notice only of thoſb 
who occupy the Houſes, becauſe they conſider them as In- 
habitants, who are anſwerable to the Publick for the 


Tear hw thy receiv into tir Houſes, 8s to wi 


concerns the matter of Policy which is here treated of. 


VII. | | 
Schoolmaſters, Tradeſmen, and others 7. Of * 
who take into their Houſes Scholars, 7% #t 
Apprentices, . or other Perſons, to in- — 
ſtruct them in ſome Art, Manufacture, I, » «- 
or Trade, are anſwerable for the Fact of ther Pe- 
I | Le nas fo. 


. k 5;  horrearius/ aliquid dejecerit;, vel effaderit, 


aut conductor apothecæ, vel qui in hoc dumtaxat 


conductum locum habet, ut ibi opus faciat, vel do- 
ceat, in factum actioni locus eſt, etiam ſi quis ope- 
rantium dejecerit vel effuderit, vel fi quis diſcen- 
tium. l. 5. $, 3. F. de his qui effud. vel dejer. 
„ eee eee | 
All the foregoing Articles are to be 8. 7f «7 
underſtood of that Which has been 4 5 
thrown down, or- poured out, through 4 5 
careleſſneſs, and without any deſign. An 4 
But if it has been done with deſign, the hunt. 
Injury, the Offence, or Crime, will be 
chaſtiſed with ſeverer Puniſhments, ac» 
of the Fact, and 

the Circumſtanceses s. 

i Interdiim in juriæ 1 damnum culpa 
datum ſignificatur, ut in lege Aquilia dicere ſolemus. 


„ 
If there be any thing hung out from 9. Pohl. 
the Roof of a Houſe, — Window, ien ow 
or any other Place, from whence the % f, 
fall of it may do ſome harm, or damage, hieb mw 
he who inhabits the Houſe, or Place, fall and de 
from whence it is hung out, will be wi, 
condemned in ſuch Fine as ſhall have 
been regulated by the Policy of the 
Town, or ſuch as ſhall be inflicted by 
the Judge, according to the circumſtan- 
ces; even altho! the thing did not fall, 
and altho' jt had been put there by ano- 
t 


ther than the Maſter of the Houſe. For 
it is for the Publick Intereſt, that 25 
Ple 


| Of iDamages'dccafitded by 
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fall F tie 


bang that. 
is. Hung au 
does any ; 
harm. 


11. Tiles 
falling from 


the Roof of 


ple ſuould walk ſecurely, and withoric 
danger from Accidents of this Kind!. — 
Prator alt, Ne quis in ſuggrunda, Preh. fu 


op eum logumm quo wulgo iter fiat, inve que confſtetucr, 


eas JE poſitum eſt, ſed quidquid fic poſi- 
tum elt, 


If the thing that is * 95 happens 
to fall, and cauſes any miſchief,” he who 
inhabits the Houſe will be bound to 


make good the Damage, over and above 


the Penalty which he would be liable 
to, altho no Accident had happened 
from the hanging out of the thing u. 

" Coercetur autem qui poſitum habuit, ſive no · 
cuit id quod poſitum erat, five non nocuit. J. 5, 
$: 11. F. de his qui effud. vel dejec. 

If Tiles fall from the Roof of a 
the bare effect of a Storm, the Damage 
which _ —_— by ſuch Fall is an 
Accident for which the Proprietor, or 


Tenant, of the Houſe cannot be made 


accountable. But if the Roof was in a 
bad condition, he who was bound to 


keep it in repair, may be liable to make 


good the Damage that has happened, 
according to the eircumſtances n. 
_- ® Servius quoque putat, fi ex ædibus promiſſoris, 
vento tegulæ . vicino {rang ita 
eum teneri, fi xdificii vitio id acciderit, non fi vio- 
lentia ventorum, vel qua alia ratione, quæ vim ha- 
bet divinam, Labee & rationem adjicit, quod ſi 
hoc non admittatur, iniquum erit. Quod enim tam 
firmum ædificium eſt, ut fluminis, aut maris, aut 
tempeſtatis, aut ruinæ, aut incendii, aut terræ mo- 
tus vim ſuſtinere poſſit? J. 24. f. 4.1.43. F. de dam. 

Alilo the Laws quoted upon this Article, relate. to 
vows. of Mr Weichiow whs had taken proper Care to 
prevent the danger; yet would it not be juſt that a Pro- 
Prietor, or Tenant, of a Houſe ſhould be puniſhed for a 


Negligence which had been followed by ſuch an Acci- 


*-. my 


dent; See the 22* Chapter of Deuteronomy, Verſe 


| 7 
= 
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Houſe which was in good caſe, and by 


\ 


F aut, Rc. Tit. 8. Sed. 2. - 
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Of Damage done by Living Creatures. 


"Rf I E. Order which links Mankind 
in Society together, obliges them 


not only to lo no manner of Harm 
themſelves to, any Mortal whatſoever, 


but likewiſe obliges every one to keep 


what is in his Poſſeſſion in ſuch a con- 
dition that no body. may receive from it 


any Hurt, or Damage; which implies 
the duty of keeping up Living Creatures 
that any one has in his Poſſeſſion; fo as 


that they may not be able to hurt the 
Perſons of Men, nor to cauſe them any 


Loſs or Damage in their Goods. 
The moſt frequent Damage which is 
cauſed. by Living Creatures, is that 


which Cattle do in the Country, by 


feeding in Places where, or at Times 


when the Owners of them have no 


Right of Paſturage. Seeing what con- 
cerns theſe ſorts of Damages is other- 
ways regulated by the Cuſtoms of many 
Places than it was 'by the Roman Law, 
we ſhall put down here only ſome Ge- 
neral Rules which may be of common 
Uſe, and not what is contained in the 
Roman Law contrary to the Cuſtoms, 
nor yet what is particular in the Cuſ- 
roms relating to this Matter. Thus, for 


Example, it was not permitted by the 
Roman Law to impound Cattle which 


had done any Damage *; but this ſome 
Cuſtoms do allow of, as alſo of keeping 
them ſometime for a Proof of the Da- 
mage; and they likewiſe inflict a Fine 
on. the Owners, or Poſſeſſors, of ſuch 
Cattle, altho' the Damage have been 
done only by Cattle that have ſtrayed, 
or made their eſcape from their Keeper. 


. 39. 5. 1. . ad Legetn Aquil. 


The CONTENTS. 


1. The Maſter of the Cattle is anſwerable 
Por the Damage which they do. 

2. He is alſ liable to a Fine. 2.25 
3. Other Damage beſides that of grazing 
In another man's Ground. | 
4. The Cattle ought to be driven out of 
another man's Ground, without 
hurting them. 


- 


or other Beaſt. 7 

6. Of an Ox that puſhes with his Horns. 
7. Of Horſes who bite, or kick. © 

JJ 

9. Of wild Beaſts. 2 Nin 
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3. Other 


e 
10. If 4 Beaſt does hurt, being provoked. 
11. Ie Beaſt bath been ſtirred up 
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\. T% JF any Cattle that is kept, dr that 


Maſter of has eſcaped out of Cuſtody, has de- 
ts Curl laced in Fher Where che Maſter of 


my the Cattle had not the Right of Paſtur 
Damage Tage, 'or at a time when the Paſturage 
which they was not permitted, he ſhall be account- 


DD able for the Damage which his Cattle 


ſhall have cauſedl s. 


i quadrupes paupetiem feciſſe dicatur, actio 
ex lege duodecim 'tabulerum deſcendit, J. 1. f. f 
De his quæ per injuriam depaſta contendis, ex 
ſententia legis Aquiliz agere minime prohiberis. 


L. wt. C. de lege Aquil. Si quid ex ea re damnum 
cepit, habet proprias 8. J. 39. 8. 1. F. ad leg. 


2. Heisalſo If any one depaſtures his Cattle in a 
liable 10 Ground which is not liable to Paſturage, 
re. or at a time when the Paſturage ought 
to ceaſe, the Maſter, or other Poſſeſſor, 
of the Cattle will not only be liable to 
make good the Damage, but likewiſe con- 
demned in a Fine, ſuch as the Fact ma 
deſerve, according to the circumſtances b. 
si quis ovium vel equarum greges in ſaltus rei 
dominicæ alienus immiſerit, fiſco illicò vindicentur. 
J. 1. C. de fund. & ſalt. rei dom. Inſignis authoritas 
tua, hac conditione a publicis pratis, ac amænis 
paſcuis animalia militum prohiberi præcipiat, ut 
univerſi cognoſcant, de emolumentis eorum, tui- 


que officii facultatibus duodecim libras auri, fiſci 


commodis exhibendas, fi quiſquam poſthac memo- 
rata prata mutilare tentaverit. Non mitiore de- 
cernenda pœna, ſi etiam prata privatorum Antio- 
chenorum fuerint devaſtata. J. 2. C. de paſc. publ. 
C privat. J. ult. cod. ' 


| 1 
If Cattle that is kept, or not kept, 


S does any other Damage beſides that of 
„er feeding in another man's Ground, as if 


in another they break, or damage Trees, the Maſ- 


mans ter, or other Poſſeſſor, will be obliged 

Ground: to make good the Damage, and will 
| likewiſe be fined, if there be ground for 
Rr. A Ss 

Si quid damnum cepit, habet propri 
did bf — 


IV. 


4. Ile ct. He who ſhall have taken the Cattle 

- _ * of another Perſon feeding in his Ground, 
riven . 

out of an- OT doing any other Damage; cannot 

ther Man's uſe any Violence that may hurt the Cat- 

Ground, tle, nor drive them out in any other 


virus manner than he would do his own. 
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Pate dum ie cogendo, qudd fragten e Kier. 


Quærebatur dominus ejus poſſetne cum to qui co- 


gifſet lege Aquilia agere, quia equam ejiciendo ru- 
r. ER ae con ene 

ſer, viſum eſt agere poſſe. Pomponius, quam- 
vis alienum p in agro ſto quis — 
ſic illud ere" debet, quomodd fi ſuum depre- 
hendiſſet: quoniam fi quid ex ea re damnum cepit, 
habet proprias actiones. Itaque qui pecus alienum in 


deprehenderit, non jure id includit: nec 

gere illud aliter debet 8 ſuprà diximus, quaſi 

: ſed vel abigere debet fine damno, vel A 

nere —— ut ſuum recipiat. J. 39. F ad lgem 
"cling Cuſtoms of ſome Places it j allowed ro impoun: 
the Cattle that do any Damage, as has been obſerved in 
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As to all other Damage which may 5. of hin 
be done by. Beaſts, he who is the Own- who came 
er, or who has the Charge of thems 2.» = 
will be anſwerable for it, if he could, — . 
or ought to have prevented the Evil. 
Thus a Mule-Driver, a Waggoner, or 
other Carrier, who hath not ſtrength or 
{Fill enough to hold in a mettleſome 
Horſe, or an unruly Mule, will be lia- 
ble for the Damage which they ſhall 
cauſe. For he ought not to have un- 
dertaken what he had not ſkill, or 
ſtrength enough to 'perform : Thus he 
who by overloading a Horſe, or other 
Beaſt, or by not avoiding a dangerous 
Step, or by ſome other Fault, occaſions 
a Fall which cauſes Damage to ſome 
Paſſenger, wall be made accountable for 
the ſaid Fact. And in all theſe Caſes, 
he who ſuffers the Damage, ſhall have 
his Action againſt the Carrier, or againſt 
the perſon who imployed him e. 

* Mulionem quoque, ſi per imperitiam impetum 
mularum 3 het vie wh alienum homi- 
nem obtriverint, vulgò dicitur culpæ nomine te- 
neri. Idem dicitur, & ſi propter infirmitatem 
ſuſtinere mularum impetum non potuerit. Nec 
videtur iniquum ſi infirmitas culpæ adnumeretur: 
cum affectare quiſque non debeat in quo vel intelli- 
git, vel intelligere debet infirmitatem ſuam alii pe- 
riculoſam futuram. Idem juris eſt in perſona ejus 
qui impetum equi, quo vehebatur, propter impe- 
ritiam vel infirmitatem, retinere non poterit. I. 8. 
$. 1. . ad leg. Aquil. Si propter loci iniquitatem, 
aut propter culpam mulionis, aut fi plus juſto one- 
rata quadrupes, in aliquem onus everterit : hc actio 


ceſſabit, damnique injuriæ agetur. l. 1. f. 4. F. i 


1 f 
If an Ox has a trick of puſhing with 6.0 
his Horns, and wounds any 2 ere 8 
cauſes any other Damage, the Maſter Bm. 
who has neglected to ſhut up this Ox, 
or to give ſuch warning that people 
3 might 


4 


: 


oy 


for the Harm he ſhall dof. 


* 2 idam- boves vendidit, ea lege uti daret ex- 
periundos: poſtea . emptoris ſer- 
vus in experiundo percuſſus ab altero bove cornu 
eſt. Quærebatur, num venditor emptori damnum 
praeſtare deberet. Reſpondi, fi emptor boves em- 
ptos haberet, non debere præſtare: ſed fi non habe- 
ret emptos, tum fi culpa hominis factum eſſet ut 
à bovye feriretur, non debere præſtari: ſi vitio bo- 
vis, debere. I. 52. f. 3. F. ad leg. Aquil. V. Exod. 


23 


_ xxi. 29, 36. : 


7. Of H#- | Thoſe who have Horſes, or Mules, 
“ Which kick, or bite, ought either to 


to take care to have them well watch- 
ed, to prevent all Occaſions of Danger; 
otherwile they will be made liable for 
bg Damage which they ſhall happen to 
Pro aint Shred l 


T Itaque, ut Servius ſcribit, tune hæc actio locum 
habet, cam commota feritate nocuit quadrupes. Puta 
i equus calcitroſus'calce percuſſerit; aut bos cornu 

petere ſolitus, petierit; aut mula propter nimiam 
ferociam. J. 1. H. 4. F. ſi quadrup. paup. fec. dic. 
Agaſo cùm in tabernam equum deduceret, mulam 
equus olfecit, mula calcem rejecit, & crus Agaſonis 
fregit. Conſulebatur, poſſetne cum domino mulæ 
agi, quòd ea pauperiem feciſſet; reſpondi, poſſe. 
palpatus eſt, & calce eum percuſſerit, erit actioni 
/ ⁵Ä conn tt yd ET 
Ne muſt take care, in applying this laſt Text, not to 
impute too enſily to the Maſter of a Horſe, or of any other 
Beaft, the Accidents which may have been occaſioned by 
the Imprudence of "thoſe to whom they happen, Thus, 
Fir Example, if one who is ignorant whether a Horſe 
' © kicks or not, goes too near him without neceſſity, and 
lays his hund on his Crupper, ſtanding within reach of 
a Kick, it is an act of Imprudence, becauſe one ought to 
miſtruſt: and ſuch an Imprudence may occaſion the 
Horſe's friking where no blame could be imputed to the 
Maſter of the EH. 
t.oDgs Lea Dog, who has a trick of biting 
e, is not kept up, or if he gets looſe; for 
want of being well looked after, and 
wounds any one; the Maſter of the 
Dog will be liable to make good the 
Damage. And that with much more 
reaſon, if it was a Dog who ought to 
be chained up, and who was not put 
out of a condition of hurting thoſe who 
might come near him thro' inadver- 
tency k. eds 

gend & fi canis cùm duceretur ab aliquo, aſpe- 
 ritate ſua evaſerit, & alicui damnum dederit: ſi con- 

tineri fir mius ab alio poterit, vel {i per eum locum 

induci non debuit, hæc actio ceſſabit, & te- 

nebitur qui canem tenebat. 4. 1. f. 5. F. ſi quadr. 

pan. fee. dio. Si quis aliquem evitans, magiſtra- 

tum forte, in taberna proxima ſe immiſiſſet, ibi- 

que a Che feroce læſus eſſet, non poſſe agi canis 

nomine quidam putavit: at fi folutus' fuiſſet, con- 

tra. J. 1. 6. I. cod. | ** 5 


; VOI. I. 


Of Haunger occafimed by Faults, &c. Tit. 8. Set. 2. 


might avoid him, ſhall be anſwerable 


warn people of their being vicious, or 


1. ult. eod. Si cum equum permulſiſſet quis, vel 
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: Thoſe who have wild Beaſts, ſuch as g. of wild 


Lions, Tygers, Bears, and others of Beats. 


the like kind,. ought to keep them in 
ſuch a manner that ir be not in their 


power to do any harm; and they ſhall 


anſwer for all the Damage, that is occa- 


ſioned by their not being ſtrictly kept 


upi. 


This is a conſequence of the foregoing Article. In 
beſtiis autem propter naturalem feritatem, hc actio 
locum non habet: Et ideò, fi urſus fugit, & fic 
nocuit, non poteſt quondam dominus conveniri : 


quia deſinit dominus eſſe, ubi fera evaſit. Et ided, 


& ſi eum occidi, meum corpus eſt, J. 1. F. 10. 


F. ſi quay. paup. fec. dic. 
To juſtify the Impunity of the Maſter of this Bear, 


we muſt ſuppoſe that it was without the Maſter's Fault 


that the Bear got looſe, as if any one had maliciotiſ) 
ſet him at liberty, when the Maſter could not be blame! 
for it. For it the Bear gets looſe thro* the Mifeer's 
Fault, it is. both equitable, and alſo for the Puolick 
Good, that he be made anſwerable 2 a Fault of ſuch 


Conſequence. Aud ſceing he profits by the Uſe which he 


can make of this Beaſt, ſeeing he was the Maſter of it, 
and may even claim it as his Property, having prrcha- 
ſed it either with his Money, or by his Induſtiy, and 
having ſpent his Time, and Labour, to draw ſome Pro- 
ft from it; he ought to anſwer for it. 


If a Dog, or other Creature, bites, 10. 7 4 
or does any other Damage, only becauſe on or 
he has been provoked, or cgged on; he td 
who ſhall have given occaſion to the 
Evil that has happened, ſhall be ac- 
countable for it: and if it be the ſame 
perſon who has ſuffered the Evil, he 


ought to blame himſelf for it!. 


Item cum eo qui canem irritaverat, & effecerat 
ut aliquem morderet, quamvis eum non tenuit, 
Proculus reſpondit, Aquiliz actionem eſſe. J. 11. 


§. 5. F ad leg. Aquil. J. 1. §. 6. F. ſi quadr. paup. 


fee. dic. V. d. J. H. 7. 


If the Beaſt which has done the Da- 11. J le 
mage hath been exaſperated and ſtirred Beaſt hath 
up by another Beaſt, the Maſter of this %. 
Beaff which ſtirred up the other to do? 

323 res 1 Ad ther Beaſt. 
the Damage, ' ſhall be accountable for 
7 = Et ſi alia quadrupes aliam concitavit, ut dam- 
num daret : ejus, quæ concitavit nomine, agen- 
dum erit. J. 1. §. 8. . ſi quadr. paup. fee. dic. v. 

4. l. f. 7. * 
TI XII. 
If two Rams, or two Oxen, belong- 12. If one 
ing to two different Maſters, happen to Beaft kills 
run at one another, and one of them ee N ” 
kills the other, the Maſter of the Ox, e, 
or Ram, which was the firſt Aggreſſor, A after. 
will be obliged either to abandon the 

1 Beaſt 
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Beaſt Which has done the Damage, or 
to make good the other's Loſs, 


» Cm arietes vel boves commiſiſſent; & alter al- 
terum occidit: Quintus Marcius diſtinxit, ut ſi qui- 
dem is periiſſet qui aggreſſus erat; ceſſaret actio: 
fi is qui non provocaverat , com actio. 
Quamobrem, eum tibi aut noxam farcire, aut in 


noxam dedere oportere J. 1. f. 11. f. fi quadr. - I 


paup. fer. dic. 


. o * «7 — . 
— Is * 1 


8 E © T; III. 

Of the Damage which may happen 
by the Fall of a Building, or of 
any new Work: | | 

Eeing in this Matter our Uſage is dif- 

I ferent from the Diſpoſition of the 

Roman Law, and that we do not ob- 

ſerve the Rule, which dire&ed him 

whoſe Building was in danger of Ng 
damaged by the Fall of another Build- 
ing gone to decay, to be put into Poſ- 
ſelſion of the ruinous Building, if the 

Owner thereof did not give him Surety 

for the Damage that was to be appre- 

hended from it?; we have endeavoured 
to turn and accommodate to our Uſage 
the Rules of the Roman Law, accord- 
ing as they may be applicd to it. 

a Si intra diem à prætore conſtituendum non 
caveatur, in poſſeſſionem ejus rei mittendus eſt, 

L.4. §. 1. fe de damn. inf. 3 25 


The CONTENTS. 


i. The Owner of the ruinous Building 

may be ſummoned to demoliſh or 

. _ . "Feparr ii. 

2. Permiſſion from the Judge to provide 
againſt the Danger. : 

3. He will recover Damages againſt the 

negligent Proprietor. 

4. If the Building falls before the Pro- 
prietor has been warned to repair 

F. Of the ſuperfluous Ornaments of a 
Building that is thrown down by 
the Fall of another. e 

6. When a Houſe is thrown down by an 
Accident, after the Owner bas 
been warned to repair it. 

7. If the decayed Houſe belongs to ſeveral 

 Orwners. 

8. New Works prohibited. 

g. A new Work which one has a Right 
to make, altho' it may prejudice 
his Neighbour. 

10. 4 Work which one cannot do to the 
prejudice of his Neighbour. 


7 


11. One cannot change the ancient Courſe | 
: f the Waters © 
12. Prohibition to innovate. 


13: The Building in publick Places for- 


F a Building is in danger of falling, 1. 77, 
the Proprietor of the adjoining Owner of 
ouſe, or Tenement, feeing his own e rin 
Building in hazard of being damaged _ 


\ 


by the Fall of the other, may ſummon ſurnmoned 


the Owner of the ruinous Building, 2 dme 
either to pull it down, or to repair it, „ a. 
fo as that there may be ns more danger 
from it:. And fecing it is an Evil to 
come, which may happen eycry mo- 
ment, and which it is neceſſary to pre- 
vent, if he does not give ſpeedy ſatiſ- 


ation, the Magiſtrate will give Order 


about it, according ts the Rules which 
follow. 

Pamnum infectum eſt damnum nondùm fac- 
tum, L futurum veremur. J. 2. ff. de damn. 
inf. Hoc edictum proſpicit damno nondùm facto. 


1 4 
O. 4. 1. end. Hoc edictum proſpicit damno 
2 facto. J. 7. H. 1. cod. 1,2. eod. 


wy i 5 


If the Proprietor of the Building, 2. Pen 
whoſe Fall may do hurt to his Neigh-/ N 
bour, after having been legally ſummon-“ N 
ed to prevent the Evil, neglects to take 68.2067 -$ 
care of it, he whoſe Tenement is in Dare. 
danger from the Fall of the other, ma 

demand proviſionally, that he himſe 


may be permitted to do whateyer {kilful 


Perſons thall judge neceſſary to prevent 
the Fall of the ſaid Building, whether 
by propping it up, or demoliſhing it, if 
x be occaſion, and he ſhall recover 
from the Proprietor of the decayed 
Building, the Expences which he fall 
have laid out on this account >, 

o Fum cui iti non cavebitur, in poſſeſſionem 
ejus rei cujus nomine ut caveatur poſtulabitur, ire 
& cùm juſta cauſa eſſe videbitur, etiam poſſidere 
jubebo. 7. 7. F. de dumm. inf. Caſſius ſcribit, eum 
qui damni infecti ſtipulatus eſt, fi meturn 
ruinæ ea ædiſicia quorum nomine ſibi eavit, fulſit 
impenſas ejus rei ex ſtipulatu oonſequi poſle. I. 28. 
cod. I. 15. F. 34. eod. : 

x 


If during the delay of the Proprietor 3. xe wil 
who is condemned, or ho > 6 to 2 
demoliſh, or prop up, his Building, it "#7 
chances to fall, he will be liable to Da-, 
mages, according to the circumſtances. p,yrietr. 

In i it, in poſſeſſione 
efle, neque poſidere paſus crit, judictum. 4e: 


ut tantur præſtet, quantum præſtare eum opor- 
_-  teref, 


teret, ſi de ea re ex decreto meo, ejuſve cujus de 
ea re juriſdictio fuit, quæ mea eſt, cautum fuiſſet. 
I. 7. F de damn. inf. In hac ſtipulatione venit 
quanti ea res erit. J. 28. eod, . In eadem cauſa eſt 
detrimentum ue propter emigrationem inqui- 
linorum, nd, ox alto y 94 2 eſt. d. J. 1s, 
Sed etſi conducere hoſpitium nemo velit propter 
vitium ædium, idem erit dicendum. J. 29. cod. 

If becauſe of the danger from the Fall of a ruinous 
Building, or of the Damage which its Fall may have 
cauſod to an adjoining Houſe, the Proprietor, or Tenants, 
of the ſaid Houſe have been forced to quit their Dwel- 
ling; and that the ſaid Houſe has either been thrown 
down by the Fall of the other, or ſo damaged that it is 
not in a condition of being inhabited; the Proprietor of 
the Building which cauſed the Damage, will he be liaple 
wot only to pay the Damages occaſioned by the Fall, or 
ro repair the Miſchief that is done to the neighbouring 

| Houſe; or will he likewiſe be obliged to make good to the 


Landlord the Loſs of his Rent? And all theſe Repara- 


tions of Damages, muſt they take place in all ſorts of 
Caſes, without diſtinctiou of the different circumſtances 
that may chance to be in the different Caſes? And if it 
ſhould happen, for Example, that the Owner of the 
ruinous Houſe were at a great diſtance, and had been 
bug abſent, or that not having wherewithal to repair, 
or prop up his Houſe, he had made anſwer to the Sum- 
mons, that he himſelf not being able to do what was 
deſired of him, he therefore intreated his Neighbour, 
who was a Perſon of Wealth and Subſtance, to prop up 
the Building himſelf, er to make the neceſſary Repairs, 
| offering him, for the Security of the Expences he ſhould 
be at, the Mortgage of the Houſe, and this Neighbour 
refuſmg to do any thing therein, the Houſe fell; would 
it not be equitable, under theſe circumſtances, to mi- 


tigate the Damage, or even to acquit the ſaid Pro- 


brietor from paying any Damages at all? But if we 
95 — a Proprietor rich and negligent, who being ſum- 
moned to prop up his Building, has ſuffered it to fall 
upon the Houſe of a poor Neighbour, ought not this 
Negligence to be puniſhed by an intire Satisfaction, both 
for the Loſs of the Houſe, and alſo of the Rent? 


* 


4. If the If the Building falls before any Warn- 


Huldng ing has been given to the Proprietor, he 
falls vefore will not be obliged to make good the 
the Proprie- oy | if h . illi . 
Yor has been Pamage, if he is willing to abandon 
warned to Both the Ground, and Materials of the 
air nh. Building: in which caſe he will not 
be 5 ſo much as to carry off the 
Rubbiſh. 


Damage ought to blame himſelf for not 


haying timely enough provided againſt 


the danger which he might have caſil 
foreſeen. But if the Proprietor will 
have back the Materials of his W 


or keep the Ground on which it ſtood, 


he ſhall be bound to make good all the 


Damage cauſed by the Fall of his Build- 


ing, altho' no Warning had been given 


him to repair it before it fell. And he 


will alſo be obliged in this caſe to re- 

move from his Neighbour's Ground, 

not only the Materials of the 8 
which may ſerve again, but likewiſe a 


the Rubbiſh which will be of no uſe d. 


* Unicuique licet damni infecti nomine rem 


derelinquere. J. 10.5. 1. F. de neg. geſt. 
Evenit ut nonnunquam damno dato nulla nobis 

competat actio, non interpoſita antea cautione : 
FOL. I. 


For he who has ſuffered the 


po Of Damage occafimed by Faults, &c. Tit:8. Sect.3. 323 


veluti, fi vicini ædes ruinoſæ ceciderint. Aded ut 
pleriſque placuerit, nec cogi quidem eum poſſe ut 
rudera tollat : {i modo omnia quæ jaceant pro de- 
relicto habeat. J. 6. F. de damn. inf. Hoc edictum 


proſpicit damno nondùm facto, cum cæteræ actio- 


nes ad damna quæ contigerunt ſarcienda pertineant: 
ut in legis Aquiliæ actione, & aliis. De damno 
vero facto, nihil Edicto cavetur, Cum enim ani- 


malia quæ * commiſerunt, non ultra nos {o- . 


lent onerare, quàm ut noxæ ea dedamus : multò 
magis ea quæ anima carent, ultra nos non deberent 
onerare: præſertim cùm res quidem animales, quæ 
damnum dederint, ipſæ extent, ædes autem ſi ruina 
ſua damnum dederunt, deſierint extare, unde quæ- 
ritur, ſi antequam caveretur, ædes deciderunt, ne- 
que dominus rudera velit egerere, eaque derelinquat, 
an fit aliqua adversùs eum actio? & Julianus con- 
ſultus, ſi priuſquam damni infecti ſtipulatio inter- 

neretur, ædes vitioſæ corruiſſent, quid facere de- 

t is in cujus ædes rudera decidiſſent, ut damnum 


farciretur: reſpondit, fi dominus ædium quæ rue- 
runt, vellet tollere, non aliter permittendum, 


uam ut omnia, id eſt, ut quæ inutilia eſſent au- 
ferret: nec ſolum de futuro, ſed & de præterito 
damno cavere eum debere. Quòd ſi dominus ædi- 
um quæ deciderunt, nihil facit, interdictum red- 
dendum ei, in cujus ædes rudera decidiſſent, per 
quod vicinus compelletur, aut tollere, aut totas æ- 
des pro derelicto habere. J. 7. f. - 1. & 2. F. eod. 


See the fourth and fifth Articles of the ſecond Sec- 


tion of the Title of Engagements formed by Ac- 
cidents. 10 „ e eee 
V { 


If by the Fall of a Building which 5- Of % 
had thrown down another, there be eee 
ground for recovering Damages, and if 
there was Painting, Carving, or other mg that is 
2 Pleaſure; #rown 


Ornaments ſerving barely 
in the Place which was thrown down 
by the Fall of the other Building ; the 
Things of this kind being of ſuperflu- 
ous Uſe, would not be eſtimated at their 
full Value. Burt the faid Eſtimation 


would be made with Moderation, and 


with a Temperament of Juſtice and Hu- 
manity, according as the Quality of the 
Fact which may have given occaſion to 
the Damage, that of the Perſons, and 
the other Circumſtances might require ©. 
Ex §damni infecti ſtipulatione non oportet in- 
finitam vel immoderatam æſtimationem fier!, ut 
Puta ob tectoria, & ob picturas: licet enim in hæc 


magna erogatio facta eſt, attamen ex damni infecti, 


ſtipulatione moderatam æſtimationem faciendam: 


quia honeſtus modus ſervandus eſt, non immode- 


rata cujuſque luxuria ſubſequenda. J. 40. F. de damn. 


ine muſt obſerve here the difference between this Caſe 
and that of tht fourth Article of ' the fourth Section of 


Services, where he who throws down 'a Partition Wall, 


to make it ſufficient for the uſe: of: the Service, owes 
nothing for. the value of the Paintings which his Neigh- 
boter had on the ſaid Mall. For in the caſe of that 
fourth Article, each Proprietor had a Right 'to pull 
down, and rebuild, the Partition Wall, according as 
the uſe of the Service required, and conſequently is not 
liable to Damages. And he who was at the Expence 
of theſe ſuperfluous Things, ought to blame himſelf for 
a 


ving expoſed them to this Accident, by putting them 
on 4 Tall which another had. 24 Right with 
. himſelf. But in the preſent Caſe, it is quite the con- 


trary ; for it is by the Fault 1 the Neighbour, that 
his Building has thrown down the other. 
TES V43."If 


* 
* 


; -the Fall of 
another. 
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6. When & If a Houle which was 


324 


0 


ding to de- 
all of which 
een the Neighbour had given Warning to 
_—_ its Owner, 1s s thrown down 
after the by an Accident, ſuch as a Flood, or a 
Owner has violent Storm of Wind, and the Fall 
7 warn- of jt throws down the — 52 ag Houſe, 
%% aß the Proprictor of the Houſe whoſe Fal 
throws down the other, will not be 
ac 5 for this Accident; unleſs it 
be that the Flood, or Storm, has thrown 
down the Houſe only becauſe of the 
bad condition it was inf. 8 


DIe 
mine promiſero, deinde vi tempeſtatis 
in tua ædificia ceciderint, eaque diruerint : nihil 


ex ea ſtipulatione praſtari, quiz nullum damnum 
vitio mearum tibi contingit: niſi forte ita 


vitioſæ mea ædes fucrint; ut qualibet vel minima 


ee kay. He NO: 


te Bulng whoſe Fall hath 


7 It the 
belongs to ſeveral 


* cauſed ſome 
3 Owners, th not be anſwerable 
band Ogn. each for oe ks Damage; but eve 
er one in proportion to the Share whic 
he fad A tf > Houſe that is fallen s. 


8 $i W int des quæ damnoss immi- 
nent, utrùm adversũs Er 1 
in in dum competit, an 8 wan, ob ſcribit Ju- 
lianus, quod & Sabinus pr dominicis * 


tibus N we. r. 40. F. 3. F 4. 


. is.  Fhoſe eh make r Work, es 


Works pro-” chat is, who make — e in the 


 bibiced, 5 of the Places ,. whether it be 
in Eftates ing in the e City, or 1 5 

try, whether in Places be belongi 
EN Perſonz, or in thoſe Pub. 
k Uſe, ought to ſerve their own 


Convenieney in fuch à manner as not 
to treſpaſs in the nocd ogy, ht of 
1 8 | « 
| For al- 

4 — make upon Nis own Eſtate 
—_—_ - wa pics —_— in neet of, 
and often even oug ** may be 
ee I be ex- 
plained in the followi 


Right to: 


. a 
Ac e raiſe his 


(FLA TAE: b 
e 
the Service can have its Uſe Thus 


S 


one cannot make thoſt Ns 


2 . But if the 
were uſeful to him, 


| | TY 8 6. 5 ©. OK II. 


Water i in his Eſtate, or a Rivulet run- 


ning thro* his Grounds, might let it 
diſcharge i it {elf according to Nc Natu- 
ral Courſe which the Waters ſhould 
take, may have loſt this Liberty by the 
which a Neighbour 1 have 
acquired to have this Water conveyed 
into his Lands by a Canal, or 3 — 
which. is to dich it (elf in a cer- 
tain place n. And if in theſe Caſes the 
1 ini of a Piece of Ground makes 


| 5 Fai Work therein which is hurtful 
er to hi 


is Neighbour, or even to o- 
thers, whoſe Eſtates are at ſome diftance 
from his, but who haye a Right to hin- 
der him from making the faid new 
Work ; he will be 1 de l ged to reſtore 
Things to their firſt Eftars, and to re- 
pal the Damage which he may have 

cauſed by his Innovation . 


opus novum facere videtur qui aut zdificando, 4 
aut detrahendo aliquid, Aden k. * oe 
mutat. J. 1. 6. it: Þ A ov, tov 

1 Sie debet meliorem 8 F 


r e c 2 K laſt 
aq. plu. arc. Pr e 27 it as 


non nocet, non oy ra d. J. C. 11. 
ger the ninth Article of the ſecond Section of Ser- 


 wites, and the fourth Article of the ſaxth Seftion of the 


Title. 
en Joe the third Article of the third Section Ser- 
ans 7 eta ff nd he 


em in locum nuntiatum eſt, nequid operis 

novi qua dere tur, quod i in eo loco, an- 

tequam weatkute miſſa fieret, aut in ea cauſa eſſet, 

ut remitti deberet, factum eſt, id reſtituas. I. 20. 

F. de op. nov. nunt. Quod fi ita reſtitutum non 

erit, quanti ea res erit tantam pecuniam dabit. 

1. 21. 5 cod. Non ſolum proximo. vicino, ſed 

| jori opus facienti nuntiare opus novum 

Nam & ſervitutes intervenienti- 

ediis locis, vel publicis, vel privatis eſſe poſ- 

rut 7 8, end. Sive autem intra oppida, ſive ex- 
tra oppida, in villis vel agris opus novum fiat, nun- 
tiatio ex hoc edicto locum » five in privato, . 

W Avs ws 418 14. ; 


IX. 


He who in Rr new Work - ++ I 
on his own | Eftate his Right, wi Wark which 
out treſſ either againſt any Law, . - 1 
Cuſtom, Tit e, or Poſſeſſion, which ,, 4. 


ect him to Service towards % it may 
bis Net ighbours, * anſwerable for prejud 
the Damage which they may chance to oY 
ſuſtain thereby, unleſs. it Toe that he made 
that Change meerly with a View » 
hurt others, without any Advant | 
pag For in this caſe, it would 


pure aft of Malice, which Equir 


im, as if he made in 

his Eſtate any lawful Repairs, to ſecure 
it againſt the Overflowings of a Tor- 
rent, or River, and that his! Veighbour's 


Grounds were thereby the mare expoſed 


of Damages occaſioned by Fanlts, c. Tit. 8. Se&. 3 5 | 


to the Flood, or ſuffered from thence 
any other Inconvenience, he could not 
be made anſwerable for it. Thus he 
who ng for Water in his ewn 
Ground, e thereby drain a Well, 
or Spring, in his Neighbour's Ground, 
would be liable to no Action of Da- 
mages on that ſcore . For in theſe and 
the like Caſes, theſe Events arc Cafual- 


ries, and Natural Effects of the Gondi- 


Changes b 3 5 2 Naht makes _ 
es has a Right to t 
Things. And it is not his A which 
cauſes the Damage. 


* Marcellus ſcribit cum eo i in fob wales 
vicini fontem avertit, nihil vol 646 : nee de dolo 
actionem. Et ſanè non debet Ach ſi non animo 

vicino nocendi, ſed ſuum a meliorem facien» 
di, aan. & aq. lu. arc. 
J. 21. od. In domo mea puteum aperio, quo 
| > aa ven puter tui præciſæ ſunt : an tenearis? 
rebatius non teneri me damni inſecti: neque e- 
nim exiſtimari, operis mei vitio damnum tibi dari, 
in ea re, in qua jure meo uſus ſum, l. 4 
F. de dumm. inf. See the ninth Article 
ond Section, of Services. Idem Labeo ait, fi vi- 
carey flumen torrentem averterit, ne aqua ad 
eniat: & hoc modo fit eſſectum, ut vi- 
. agi cum eo aquæ pluviæ arcendæ 
non — Aquan enim arcere, hoc eſſe curare ne 
influat. , apa verior eſt: ſi modò non 
bes TY 2 ut tibi 22 fed ne ſibi noceat. 
2. f. 9. arc. Neque malitiis 
Wa LR elt. 84.7 de rei vind. 


X. 

10. Art If the Work which a Proprietor 
— would make in his own Cy. be 
0 the fre- CONtrary to any Law, or Cuftom, or if 
judice of his It be an Undertaking that is againſt a 
— Title, or Poſſeſſion, to the prejudice of 
a Neighbour who might thereby ſuffer 
ſome Damage, the Neighbour may hin- 
der him from making it, and will like- 

_ wiſe recover Phan * 
— ſuffered Kheg Thus he who 
ing in his own round beyond the 
41 nee which is allowed, fhould en- 


danger the Foundation of his: N 
bour's my would be * 


it v. 


11. 2 If Rain Water or Ke jr Waters, 
_ have their Courſe regulated from one 
, Ground to another, Whether it be by 

curſe ef the Nature of the Places or by fome 


ſe. 


what he ſhalt 


ter, either b turning it ſome other 
mak or rendring it more rapid, or 


ng any other Changes in it, to 


Sade of the Owner of the Low- 
c 17 Neither can he who has 
the Lower Eſtate do any thing that 
may hinder his Grounds from receiving 
the Water which they ought toreceive, 
and that in the manner which has been 
regularEd 4, But the Changes which 
naturally without the Hand of 
Man, and which cauſe ſome Loſs to one 
of the Neighbours, and Profit to the 
other, ought either to be ſuffered or 
* pr according to the Rules which 
8 N in the — 
Titler. | 


4 See the. fifth and: ſixth Articles of the firſt. Seltion 
of the following Title. 
In ſumma tria ſunt per quæ inferior locus ſu- 


[poi ſervit, lex, natura loci, vetuſtas, quæ ſem- 


__ minuendarum litium cauſa, 

1 115 * plu. arc. Item ſciendum 

cen 22 ſuperiori adverſus inferio- 

— —— ne 00 que natura fluat, opere 

facto inliitheat per ſuum agrum decurrere: & in- 

feriori adverfus Aperlerem ne aliter aquam mittat, 

quam fluere natura ſolet. I. 1. f. 13. . Toties 
locum habet (hae actio) * manuſacto opere 


Her ua nocitura eſt: now ani cud 


, quim natbza * ſeret: ſi forte immit- 
tends eam aut majorem fecerie, aut citatiorem, 
aut vehementiorem, aut ſi comprimendo redundate 
effecit. J. 1. $. 1. F. de aq. & iq: plow. are. Quod 
ſi natura aqua noceret, ea actione non continetur. 


d. H. 1. in f. lidem aiunt fi . | 


rat, aquz plavix actionem c fi opere 

facto aqua aut in ſuperiorem * aut 

in inferiorem cgi pluviæ areendæ acti- 
EL 10. F 


de n & aq 
XII. 


He who pretends that a new Work 12. Probi- 


judicial ##i02 to in- 
to him, ought to apply himſelf to the 


which — undertakes is 


Judge, who 9 * him, either 
to begin the Work, or to continue it, 


E 5 en ent be given 


whether the Work ought to be 


mitted, or forbid. And theſe Proh ibi- 

tions may be granted proviſionally, 

on the bare C 1 77 nets n- 
if it 


di any ways doubtful 


whether it may do hurt or not i. 


© Hoc elicto promittitur, ut, ite jure, five in- 


juria opus fieret, per nuntiationem inhiberetur, 


deinde remitteretus. pro mbit ti a . 
prohibendi jus is A* baun, non haberet. J. 1. 


F. ** 200. nun 
XIII. 
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ie Waters, Regulation, or by a Title, or by an an- The buildirig of new Works in Pubs 13. ti 
je Na the Pap eta of the lick Places is forbid, and that with e 
ſaid Grounds cannot innovate any thing much more Reaſon than thoſe which z fu 
as to the ancient Courſe of the Waters. are made in Places belonging to private” 
Thus, he who has the Upper Grounds Perſons. And fuch Attempts are 
cannot change the Caurſe f the Wa- ed by Fines, or other Penalties, accord- 


3 ing 


De CIVIL LAW, Sc. Box II. 

8 7 Fa 1 5 mY #4 — . — 8 4 . 7 o 6 " 8 sf 
„ , l 5 . »” ; - © 

; : . ; "yo 1 R 
6: anc riarum acttonem, contumeliam quamdam, ſed quod 
ing to the Nature of the Fact, and the m. n 

1 4 3 | 4 . 3 4 | | 
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Nauntiatio ex hot edicto 
five in publico opus fiat. 1. 1. . 1 
Publici juris tuendi gratia. 
autem ſi qui 
s, edictave principuim, quæ ad 
rum facta ſunt, fiet, 


locum habet, five in 


N ſi quid contra le- 
modum ædificio- 
vel in loco reli- 
vel in publico, ripive' fluminis, quibus ex 
proponuntur. d. I. 5. 17. 


vel in ſacro, 


cauſis & interdicta 
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Of other Kinds of Damages occa- 
" froned by Faults, without either 
Crime, or Offence. 1 
| See upon this Subject, the ſecond 


Seckion of the Title 
of Intereſt, Damages, &c. 7 : ; | 4 4 


1. Damage occaſioned by Faults, with- 
but an Intention of doing Harm. 
2. Failure of Deliverance of a Thing. to 
| 8 the Owner. : A283 (IR e 
age cauſed by an innocent Fatt. © 
4. Precautions to be uſed in Works, from 
1 hence an) Damage may happen. 
5. Nuorance of wh 


at one is obliged to 


7. Damage done to avoid a danger. 
8. Damage which another perſon might 
On blaue «prevented. 7a GT _ 
age happening by an Accident, 
which was preceded by ſonie Fatt 

| that gave occaſion to it. 
10. Damage cauſed by an Acci 
11, 664ed by. a Fault. 


eff? 
LE the Loſſes, and. all 
mages which ma 
att of any Perſon, wh 
prudence, Raſhneſs, Ignorance of what, 
one onght to know, or other Faults of 
the like Nature, however trivial they 
may be, : ought to be repaired by him 
whoſe Imprudence, or other Fault, has 
given Occaſion to it. For it isa Wrong 
that he has done, even altho' he had no 
Intention to do harm. 
playing imprudently at Mall, 
where there might be danger for thoſe 
by, chances to hurt 
_ | anſwerable for th 
* Interdim injuriz apptllatione damnum culpa 
datum ſignificatur, ut in lege Aquilia dicere ſoſe- 
mus. J. 1. F de injur. Injuriam autem hic acci- 
FE Nas. Aportet, . circa inju- 


I 7 
r. Damage © 
ff - 


ether out o 


Thus, he who 
in a Place 
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that were paſſin 
any one, will 


non jure factum eſt, hoc eſt contra jus Igi- 
tut injuriam hie damnum accipiemus culpa datum, 
etiam ab eo qui nocere noluit. J. 5. H. t. F. ad 
leg Aquil. Si per luſum a jaculantibus ſervus fue- 
rit occiſus ,  Aquiliz locus eſt. J. 9. H. ul. cod. 
Nam luſus quoque noxius in culpa elt. J. 16. eod. 
In lege Aquilia K leviſſima culpa venit. I. 44. cod. 
e : ns ee ares 7 II. „ 1 
The Failũre in the perfofmance of an 2. Failure 
Engagement, is alſo a Fault which may of Delve. 
=o Occaſion to Damages, which the 2% 7 4 
arty who fails will be liable to. Thus 5 On, 
a Seller who refuſes to deliver what he 
has ſold, a Depoſitary, who delays to 
reſtore the Thing depofited with hitn, 
an Executor, who detains the Thing 
ueathed; and all thoſe who having 
in their Poſſeſſion 4 Thing which they 
ought to deliver up, refuſe or 1 
do it, are liable not only for the Da- 
mages which their Delay ſhall have oc- 
caſioned, but alſo for the Value of the 
Thing, if it periſhes, after they ſhall 
have been in Fault for not delivering it; 
even altho the Thing ſhould periſh by 
ſome Accident. For that Accident 
might not have happened to the Thing, 
if it had been in the hands of the Own- 
er, or he might have diſpoſed of it be- 
fore it periſhed b. Su he ee, e 


Quod te mihi dare oporteat, fi id poſteà peri- 
erit, quam. per te factum erit, quominùs id mihi 
dares, tuum fore id detrimentum conſtat. J. 5] F. 
de reb. cred. See the ſeventeenth Article of the 
ſecond Section, and the third Article of the ſeventh 
Section of the Contract of Sale, and the tenth Ar- 
ticle of the third Section of a Depoſitum. | 


III. 


If there happens any Damage by an 3. Danze 
_ unforeſeen Con rats Go an — In cauſed ty 
Fact, when no blame can be charged 4 ma 
on the Author of the Fact; he will not 
be anſwerable for ſuch a Conſequence. 
For this Event will have ſome other 
Cauſe joined with that of the Fact, 
whether it be the Imprudence of the 
Perſon who has ſuffered the Damage, 
or ſome Accident. And it is either to 
this Imprudence, or to this Accident, 
that the Damage ought to be 2 
Thus, for Example, if any one goes to 
croſs a Publick Mall whilſt People are 
playing in it, and that the Ball being al- 
ready ſtruck, chances to hurt him; the 
innocent Fact of the Perſon who ſtruck. 
the Ball, does not make him anſwera- 
ble for an Event, which ought to be 
. imputed either to the Imprudence of 
the Perſon to whom it has happened, 
if he could not be ignorant that that 
was a Publick Mall, or to a meer Acci- 
dent, if that Fact was altogether unknown 
to 


Of Damages occaſioned l yFatlts,8cc. Ti 


to hi and if nothing of Imprudence 
could be imputed to him who, ſtruck 
the Ball e. 8 | 


© $i cùm alii in campo jacularentur, ſervus per 
eum locum tranſierit, Aquilia ceſſat. Quia non de- 
buit per campum — iter intempeſtive 
facere. I. 9. H. wt. F. ad leg. Aquil. 
Item Mela ſcribit, ſi cùm pila quidam luderent, 
vehementiùs quis pila percuſſa in tonſoris manus 
eam dejecerit, & fic ſervi quem tonſor radebat, gu- 
la ſit præciſa adjecto cultello: in quocumque eorum 
culpa ſit, eum lege Aquilia teneri. Proculus in ton- 
ſore eſſe culpam. Fe ſane, fi ibi tondebat ubi ex 
conſuetudine ludebatur, vel ubi tranſitus frequens 
erat, eſt quod ei imputetur, uamvis nec illud 
malè dicatur, fi in loco periculo 


bere. l. 11. cod, See the ninth Article. 


IV. 


4. Precan- Thoſe who make any Works, or do 
tion; 10 be any other Thing from whence may en- 
0 Fro ſue ſome 2 * to other Perſons, will 
whence any be anſwerable for the Damage, if they 
Damage have not taken the neceſſary Precautions 
may bap- to prevent it. 

ters and others, who, by the help of 
Scaffolds and Machines carry up their 
Materials : thoſe who from the top of a 
Tree cut down the Branches of it, 
ought to give warning to the Perſons 
whom their Work might put in danger: 
and if they do it not, and that time- 
ly, they will be anſwerable for the Da- 
mage which ſhall open from thence, 
and be liable to other Penalties, accord- 
ing to the circumſtances. Thus Huntſ- 
men, or others, who dig Holes, or 
Ditches, for catching of Wild Beafts, in 


where they have no — 75 to do it, 
will be anſwerable for the Damage which 
ſhall happen thereby 4. 8 


4 Si putator ex arbore ramum cùm dejecerit, vel 
machinarius, hominem prætereuntem occidit: ita 
tenetur, ſi is in publicum decidat, nec ille lama- 
vit, ut caſus ejus evitari poſſet. Sed Mucius etiam 
dixit, ſi in privato idem accidiſſet, poſſe de culpa 
gi. Culpam autem eſſe, quod cùm a diligerite 
provideri poterit, non eſſet proviſum, aut tùm de- 
nuntiatum eſſet, cùm periculum evitari non poſ- 
fit. Secundùm quam rationem non multùm refert 
per publicum, an per privatum iter fieret: cùm ple- 
Tumque per privata loca vulgò iter fiat. Quod fi 
nullum iter erit, dolum dumtaxat præſtare debet, 
ne immittat in eum quem viderit tranſeuntem. 
Nam culpa ab eo exigenda non eſt: cùm divinare 

non potuerit, an per eum locum aliquis tranſiturus 
fit. J. 3 1. F. ad leg. Aquil. Prxterea, fi foſſam fe- 
ceris in ſylva publica, & bos meus in eam inciderit, 
2 poſſum hoc interdicto, quia in publico factum 
J. 7. f. 8. F. quod vi: ant. clam; Qui foveas ur- 
ſorum, ceryorumque capiendorum caula faciunt, fi 
in itineribus fecerunt, eoque aliquid decidit factum 
que deterius eſt, lege Aquilia obligati ſunt. At ſi 
in aliis locis ubi fieri ſoſent, fecerunt, nihil tenen- 
tur. . 28. F. ad leg. Aquil. | 


* 


ſellam habenti 
tonſori ſe quis commiſerit, ipſum de ſe queri de- 


Thus Maſons, Carpen- 


the High Ways, or in other Places, 


lege Aquilia & leviſſima cul 


vs. 


We muſt reckon among the Damages 5.Ignoance 


cauſed by Faults, thoſe which happen F 77" ow 
krow 


ought to know, Thus when an Artifi- 


thro' Ignorance of 'Things which one 
cer, for want of knowing what belongs 
to his Profeſſion, commits a Fault which 
cauſes ſome Damage, he is anſwerable 
for it. Thus, if it happens that a Car- 
man not having rightly laid the Stones 


which he has loaded on his Cart, one of 


them falls out, and does ſome harm, he 
muſt anſwer for it e. A 


Celſus etiam imperitiam culpæ adnumerandam 
libro octavo digeſtorum ſcriplit. Si quis vitulos 
paſcendos, vel ſarciendum quid e con- 
duxit, culpam præſtare eum & quod imperitia 

cavit, culpam eſſe, quippe ut artifex conduxit, 

9. §. 5. F. locat. 

Imperitia quoque culpæ adnumeratur. Veluti ſi 
medicus ided ſervum tuum occiderit, quia male 
eum ſecuerit, aut per ei medicamentum de- 
derit. 5. 7. inf. de leg. Aquil. I. 7. H. ult. l. 8. F. 
ad leg. Aquil. Si ex plauſtro lapis ceciderit, & quid 
ruperit vel fregerit, Aquiliæ actione plauſtrarium te- 
neri placet: ſi malè compoſuit lapides, & ideò lapſi 
ſunt. J. 27. f. 33: ed. See the fifth Article of the 
ſecond Section. | | 


VI. 


Fire never happens almoſſ without 6. Fre: 
ſonie Fault, at leaſt that of Imprudence, 


or Negligence : and thoſe thro' whoſe 
Fault, let it be never fo flight, a Fire 
has happened, will be anſwerable for all 
the Damage it does f. 


* Plerumque incendia culpa fiunt inhabitantium. 
J. 3. H. 1. F. de off. pref. vig. Qui ædes aceryumve 
menti juxta domum poſitum combuſſerit, vinc- 
tus, verberatus, igni necari jubebitur, fi modò ſci- 
ens prudenſque id commiſerit: ſi vero caſu, id eſt 
negligentia, aut noxiam farcire jubetur, aut ſi minus 
idoneus fit, leviùs caſtigatur, J. 9. F. de incend. In 
leg. Aquil. Si fornacarius ſervus coloni ad forna- 
cem obdormiſſet, & villa fuetit exuſta: Neratius 
ſeribit ex locato conventum præſtare debere, ſi neg- 
ligens in eligendis miniſteriis fuit. Cæterùm, ſi 
aus negligenter ignem ſubjecerit fornaci, alius neg- 
ligenter cuſtodierit: an tenebitur, qui ſubjecerit? 
Nam qui cuſtodiit, nihil fecit: qui rectè ignem ſub- 
jecit, non peccavit. Quid ergo (eſt?) puto utilem 
competere actionem, tam in eum, qui ad fornacem 
obdormivit, quàm in eum qui negligenter cuſto- 
diit. Nec quiſquam dixerit in eo, qui obdormivit, 
rem eum humanam paſſum: cum deberet vel ignem 
extinguere, vel ita munire, ne evagaretur. J. 27; 


5.9. F. ad beg. Aquil. 
12 8 VII. 


It 2 ſometimes that a voluntary 7. Damage 
es e, and yet that he 40 2. 


ger. 


Fact cauſes Dama 
who is the Cauſe thereof is not anſwera- 
ble for it. Thus, for Example, if a ſudden 
Guſt of Wind drives a Ship upon the 


Anchor- Cables of another Ship, or up- 


on the Nets of Fiſhermen, and the 
Maſter of the Ship that is thus droye by 
1 the 
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the | | 
himſelf any other way, orders. his Men 
to cut the Cables; and the Nets; he 


will not be anſwerable for this Damage 


©" | which the aid Accident rendred necel- 
fary. And dit is the ſame thing with 
reſpect to thoſe, who in a Fire not be- 
ing able to fave'a Houſe which is juſt 
going to take fire, throw down the faid 
eue in order to preſerve the others. 
For in theſe kinds of Events, it is the 
Accident which cauſes the Loſs, and 
Every one bears that part of it which 
falls to his Shares. 


item Labeo ſeribit, ſi eùm vi ventorum navis 
impulſa eſſet in funes anchorarum alterius, & nau- 
tæ funes præcidiſſent: ſi nullo alio modo, nift præ- 
eiſis funibus, explicare ſe potuit, nullam actionem 
dandam: idemqueLabep; & Proculus & circa retia 
piſcatorum, in quæ navis inciderat, æſtitnaverunt. 

J. 29. J. 3. FA. 
Quod dicitur damnum injuria datum Aquilia per- 
ſequi, fic erit accipiendum, ut videatur damnum 
in juria datum, quod cum damno injur iam attulerit: 
niſi magna vi cogente fuerit factum, ut Celſus ſcri- 
bit, circa eum qui incendii arcendi = vicinas 
ces intercidĩit. Nam he ſcribit, ceſſare legis Aqui- 
liz actionem. juſto enim metu ductus, ne ad fe 
ignis perveniret, vicinas ædes intereidit. Et ſive 
pervenit ignis, ſive ante extinctus eſt, exiſtimat le- 
FE actionem ceſfare. I. 49. F. 1. eod. V. I. 3. 


1 © ſecond Article of ud 44 8 of In- 
teten Colts,” and Damages. 
M have not put down in this Article for the Caſe of 
Fire, the Example given in this Law, of a private Per- 
fon who throws down his Neighbour's Houſe adjoining 
To his own; for that Liberty preſuppoſes « ele of do- 
ing it for the Good of the Publitk,” of which a private 
Perſon ought not to be Fudge. But in ſuch Caſes Or- 


ters are given thereabout by the Magiſtrates, or by the 
Aae tude, who [ceing the” imminent Danger, huve a 
Right 16 provide ge it, 


8. Damage Thoſe who having it in their power 


. Me" \ 
„ 


ter perſom 


gi have obliged them to prevent, have neg- 
3 lefted to do it, may be made — 4 
for it according” to the circumſtances. 

Thus, a Maſter Who fees and ſuffers the 
Damage done by his Servant, when he 

might have hindred it, is anſwerable 


Quoties ſciente domino ſeryus vulnerat, vel 
occidit, Aquilia dominum teneri dubium non eſt, 
Scientiam hie pro patientia accipimus, ut qui 
hibere potuit, teneatur fi non fecerit. J. 44. C. 1. 
& l. 45. F. ad leg. Aqui. I 4. C. de nox. act. 


12288 e 2440 * IX. R 177 Me: + 
2 Dona When any Loſs, or Damage, happi 
5 from an Accident, and when the Fact of 
Lent, which ſome Perſon,” which is mixed with the 
Was prece- Accident, has been either the | Cauſe, or 
po # ſme Oocaſion of the {aid Event; it is by the 
gare cat. Nature of the Füct, and by the Con- 
in t it. nexion which it may have with" what 
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berher the aig Perſon usul be 5-5 
to anſwer for the Damage, or ſhould be 
acquitted of it. Thus, in che Caſes of 
"the firlt and fourth Articles of this Sec- 
tion, the Event is imputed to him whoſe 
Fact has occaſioned ſome Damage : 
Thus, on the contrary, in the Caſes of 
the third and ſeventh; Articles, the 1. 
vent is not imputed i. Thus, for another 
- Caſe different from thoſe of all theſe 
Articles, if a Perſon who takes upon 
him the Care of the Affairs of another 
Without his knowledge, or 4 Tutor, 
Guardian, or other Adminiſtrator; hay- 
ing received a 8um of Money for the uſe 
and benefit of the Perſon whoſe Affairs 
were under his Management, lays up the 
ſaid Money by him for ſome time; with- 
out putting it to any uſe, when he might 
have paid off with it Debts which his 
Adminiſtration obliged him to acquit, 
whether: to other Creditors, or to him- 
ſelf, if he was likewiſe a Creditor + and 
if it * 1 7 that the ſaid Money is car- 
ried off by Robbers, or periſhes thro” 
Fire, or that the Value of the Species 
be diminiſhed; that Loſs might fall up- 
on the faid Perſon, if he had no reaſon 
to keep the Money by him, and if it 
was his Fault that he did not imploy it, 
either to pay what was owing to him- 
ſelf, or to diſcharge other Creditors, or 
to apply it to other Uſes: or the Lofs 
may fall upon the Perſons for whoſe 
account the Money was received, if any 
juſt Cauſe! had indueed the Receiver to 
defer the imploying of it. And this will 
depend on the Nature of the Conduct 
which the faid Perfon ſhall have obſerv- 
ed, and on the other Circumſtances, 
which * either 1 0 him to make 
good the Loſs, or diſcharge him of it!. 
Ser the ſaſh and Arriries, as alſo the th 
Debitor meus, qui mihi quinquaginta debebat, 
deceſſit. Hujus hæreditatis curationem ſuſcepi, & 
impendi decem: Deinde rodacta ex venditione rei 
hæreditariæ centum in arca repoſui: hxc fine cul- 
pa mea perierunt: quæſitum eſt an ab hærede, qui 
quandoque extitiſſet, vel creditam pecuniam quin- 
quaginta petere poſſim, vel decem que impendi. 
1 — dribit, in eo verti quæſtionem ut animad- 
vertamus, an juſtam cauſam habuerim ſeponendorum 
centum: nam ſi debuerim & mihi & cæteris hæredita- 
riis, creditoribus ſolvere, periculum non ſolum ſexa- 
ginta, ſed & reliquorum quadraginta (millium) me 
turum : decem tamen, qus impenderim re- 
tenturum. Id eſt ſola nonaginta reſtituenda. Si 
verò juſta cauſa ſuerit, propter quam integra cen- 
tum cuſtodirentur, veluti periculum erat, ne prædia 
in publicum committerentur, ne pœna trajectitiæ 
pecuniæ augeretur, aut ex compromiſſo committe- 
retur: non ſolum decem quæ in hæreditaria nego- 
tia impenderim, ſed etiam quinquaginta quæ mihi 
debita ſunt, ab hærede me conſequi poſſe, J. 13. 
F. de negot. geſt. 
2 | $i 
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Si quis in ſtipulam ſuam vel ſpinam, com- 
burendæ ejus cauſa, ignem immiſerit: & ulterius 
evagatus, & progreſſus ignis alienam ſegetem, vel 
vineam læſerit: requiramus, num imperitia ejus, 
aut negligentia id accidit. Nam fi die ventoſo id 
fecit, culpæ reus eſt. Nam & qui occaſionem præ- 
ſat, damnum feciſſe videtur. In eodem crimine eſt 
& qui non obſervavit ne ignis longiùs procederet. 
At tt omnia quæ oportuit, obſervaverit, vel ſubita 
vis venti longiùs ignem produxit, caret culpa. J. 30. 
F. 3. F. ad leg. Aquil. r 
Me have not inſerted in this Article the Caſe related 
in this thirtieth Law. F. 3. ff. ad leg. Aquil. which de- 
clares, that if he who cauſed his Stubble to be burnt, 
had taken all the precautions that were neceſſary, he 
world not bt anfwernble for the burning of his Neigh- 
bour's Corn, which was occaſioned by a ſudden Guſt of 


Wind. Fur it would feem that that Event ought to wa 


have been foreſeen, and that it might have even been 
prevented, by plucking up by the Roots all the Stubble 
that was near to the Neighbour's Corn, or putting off 
the burning of the Stubble till Harveſt was over: and 
in 4 word, that in all ſuch Caſes where we ought not 
to do the thing intended without taking the neceſſary pre- 
cautions for preventing the Damage which may enſue 
from thente to other Perſons, we ought either quite to 


abſtain from that which may - cauſe any Damage, or 


tale upon our ſelves the Event, if we run the hazard of 
it. And likewiſe the Law of God ſeems in this caſe to 
oblige, without — diſtinction, him who has kindled the 
Fire, to repair the Damage which it ſhall have cauſed. 
If Fire break out, and catch in Thorns, ſo that the 

ſtacks of Corn, or the ſtanding Corn, or the Field 
be conſumed therewith; he that kindled the Fire 
ſhall ſurely make Reſtitution,” Exod, xxii. 6. 


X. i 


8 If the Accident is a Conſequence of 


mage cauſ- an unlawful Fact, and if there follows 

ay from it any Damage; he whoſe Fact 

arcades by has given occaſion to it, will be liable 

«Fault, to make good the Damage; and that 
with rd more reaſon, than if the 
Accident were only a Conſequence of 
ſome Imprudence, as in the Caſes of the 
fourth Article. Thus, for Example, if 
a Creditor takes, without the Authority 
of Juſtice, a Pledge from his Debtor 
. ſt his conſent, and if the ſaid 
Pledge chances to periſh by ſome Acci- 
dent in the hands of that Creditor, he 
ſhall be accountable for it n. 

Ss... Qui ratiario crediderat, cùm ad diem pecunia 
non ſolveretur, ratem in flumine ſua auctoritate deti- 
nuit : poſteà flumen crevit, & ratem abſtulit: fi in- 
vito ratiario retinuiſſet, ejus periculo ratem fuiſſe, 

reſpondit. J. 30. f. de pign. act. 
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Of ENGAGEMENTS 
which are formed by A C 
CID le 


i ſhall fee in this Title a kind 
Wit of Inyoluntary Engagements, 
and which have no other 
—c(C.aauſe beſides mere Accidents. 
By Accidents is meant, the Events which 
do not depend on the Will of thoſe to 
whom they happen, whether the ſaid 
Events be the Cauſe of Gain, or of Loſs. 
Thus, to find a Treaſure, and to loſe 
one's Purſe, are Accidents of theſe two 
Accidents happen either by the Act 
of Man, ſuch as a Robbery, a Fire: or 
by a pure Effect of the Providence of 
od, and of the ordinary Courſe of Na- 
ture, ſuch as Thunder, Lightning, a 
N apo an Inundation : Or by an 
Effect proceeding. partly from a Natural 


Cauſe, and partly from the Act of Man, 


ſuch as a Fire which happens by ſtack- 
ing up Hay before it is well dried. 
We muſt likewiſe diſtinguiſh/ in the 
Accidents in which the Act of Man has 
a ſhare, two ſorts of Facts. One is of 
thoſe in which there is ſome Fault; as 
if one playing at Mall in a High Way, 
wounds a Perſon that is going by.” And 
the other is of thoſe which are inno- 
cent, and where nothing can be impu- 


ted to the Author of the Fact; as if the 


ſame caſe had happened in a Publick 
Mall, thro' the fault of him who crof-' 
ſing it raſhly was wounded. 
hen the Accident is a Conſequence 
of ſome Fault which has given occaſion 
to it, he whoſe Fact has been the Cauſe, 
or Occaſion of the Accident, ought'to 
. the Damage cauſed by it. In 
which caſe, his Engagement is more the 
Effect of his Fault, than of the Acci- 
dent; and this ſort of Engagements is a 
part of the Subject Matter of the fore- 


going Title. But in the preſent Title, 


we ſhall ſpeak only of ſuch Engagements 
as have no other Cauſe beſides that of a 
mere Accident. The Accidents. which 
are not attended with any Fault, ma 


have divers Conſequences with reſpe 
to uh Sometimes they diſ- 


e Engagements: Thus, a Seller 


Uu is 


lolve t 


by Accidents.) Tit.g. 329 


. 
”. * - 3 
Pr r r 2 9 — * 8 n * . — * 
- TIES. 1 3 © a9 59 * — = 
ua" r «IBS : * — 2 ew 5 wo F * —— 5 
- N e r - 5 n \ 2 4 E 
OY RE EY 2 Ce FL ER ELL — ra ah r = L 1 


8 — WY 
RS 


— 
OO LS 


n 
4 ˙· 
F 
pw D B 


I I 7 A Lie ey OG Co Ib I BE AE AT STEIT ADE aa nnS on 

. * .. F Ee Cer lads eagtrandd aa 
"SAVE; N 
r 


15 diſtharged from the Obligation n to 
deliver the Thing ſold, if it periſhes 
without his Fault, when it is not long 
of him that it has not been deliv 
and the 9 7 wilt nevertheleſs be liable 
to pay the Price:. Sometimes the Ac- 
cid leſſens the S as when 
à Farmer ſuffers à conſiderabſe ü 


an unuſual Barrenneſs, by a Shower of 
Hail, by a Froſt, or other Accidents b. 


At other times the Accident makes no 
— in the Engagement, altho' it 
27 es Loſs, Thus, if. it happens that 
et had b Money, los 4 
by a Robbery, ire, or © a 
S he is nevertheleſs obliged to oi 
us much as if he had 789 605 
Eu And in fine, it ha 
other Ea of Accidents, dr che they 
rm Engagements between one Perſon 
and another. And it is this laſt Effect 
of Accidents which ſhall be the Subject 
Matter of this Title; the others which 
48 K places in the Matters to whic 
they have relation. 


, \* In thera, eien b. o 

by ropes | Jary and following Articles ＋ che  ffeb 

Section of Letting and Hiring. 
oben 


Ses the Article 
of Thing a av coy omg: Wl 


When we here os. * bag. 

ments which oak from-Accidents, 
do not mean to com 1 under Ts 
- that infinite multitude of Engagements 
under which God puts Men, by thoſe 
ſorts of Events which oblige them to 
render to one another the different Du - 
ties which the ſeveral Conjunctures de- 
mand of them; ſuch as = help: him 
who is fallen, to aſſiſt with our Goods 
thoſe WHO haye loſt theirs, and a thou 
fand others of the like Nature: But we 
treat only here of the Engagements 
which are ſuch. that the Civil Laws al- 
| ons thoſe who; are under them ta be 

in q to the performance of them; hi 


r from the ſeveral Examples 
which be produced in the firſt Sec- 
tion, which is made up. of thoſe diffe- 


rent Examples, in —— to ſhew) in 

which manner theſe forts of Rnd 
ments are formed: And in the ſecond 
Section we ſhall explain all their n. 
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The coNTENTS. 


l. 0 him who finds a Thing that is bo 
| 95 that which is 22 2225 's 
- Ground by an [nundation. 
he that which is thrown into the Sea 
| ina * er of Shipwrack. 
*  Provij bon of Victuals in a common 
. + «ig 


How the Change of Places which 
has N by an Accident May | 


Le repaired. 

6. If the Change cannot be repaired. 1 

7. Mixture of Things belonging to ſeveral 

Peruns. 

8. One may ſeek for what be has tft i in 
another's Ground. 


9. Engagements reciprocal, or not recipro- 
cal. 
10. Loſs and Gain without E ngagements. 
It. Different Effects of Accidents, as to 
x "the 18 0 2 ag of the cape 11 


I. 


JE 10 finds a Thing chr k is bolt, 1. Of him 


' ought to reſtore it to its Owner, who. finds 
* a Thing 


it he knows, or may know to whom it 1 1% 
belongs : 5 if he keeps it without an 
intention to reſtore it, or without en- 
deavouring to diſcover the Owner, he 
commits a Theft. 


g Qui alienum quid jacans,. dert faciendi cauſa 
ſuſtulit, furti obſtringitur, five ſcit, cujus ſit, five 
ignoravit. Nihil enim ad furtum r 
quòd cujus fit ignoret. J. 43. f. 4. de fut. 
jacens tulit non ut lucretur, ſed 8. ei 
* non tenetur furti. d. J. F. 7. he ſhalt 2 

brother's ox; or his ſheep 

tide thy ſelf from them, thou ae any 
aha again unto thy brother. And if thy 
be not nigh-unto-thee, ar Fo if thy broke 
then thou ſhalt bring-it unto thine own houſe; and 
it ſhall be with thee, until thy brother ſeek after it, 
and thou ſhalt reſtore it to him again. In like man- 
ner ſhalt thou do with his aſs, and fo ſhalt thou do 
with his raiment, and with all loſt thing of th 
brother's, which he hath loſt, and thou haſt fo 
ſhalt thou do likewiſe, thou mayeſt not hide thy 
3 xxii. nh — 8 * 

Engagements s 4 Thing, 

him to whom. it belongs, ſhall be explained in the firſt 
and ſecond Articles of the ſecond Section. 

We are not to reckon Treaſures in the number of 
Things loſt; for we call only that a Treaſure _ 
kaving been hid, the Owner of it is 
See concerning Treaſures, the — A of 4 of — 
Seer ian of Poſſeſſion. 


II. If 


a a * * mh WW — wm 
"Of Engagenientsformet 
Cs y 15 2 & 8 ; * 9 3} 4 N FP 
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1. Of hat If an Inundation throws down a 
which is left Houſe, and carries away the Materials, 
on another's r Moveables of it into ſome Ground; 
See the Proprietor, or Poſſeſſor of the ſaid 
an. Ground is obliged to let the Maſter of 
the faid Houſe have acceſs to the 
Ground, and to ſuffer him to carry a- 

way that which the Inundation hath 

left on it. And it would be the ſame 

thing with regard to a Boat, or any 

other thing carried away by the force 

of the Waters b. eee | 


Si ratis delata fit vi fluminis in um alterius, 
poſſe eum conveniri ad exhibendum Neratius ſeri- 
bit. J. 5. §. 4. F. ad exhib, See the third, fourth, 
and fifth Articles of the ſecond Section. | 
4, of hat If in a danger of Shipwrack it be 
which is found neceſſary to throw over-board a 


tlnown e part of the Loading in order to fave 
the the reſt, thoſe whole Baggage, or Goods 


a danger of 


Shipwrack, have been ſaved, are obliged to bear 


their: Share of the Loſs of that which 
hath been thrown over-board for the 
common Safety e, according to the 
Rules which ſhall be explained in the 


following Section. 


Lege Rhodia cavetur, ut fi levandæ navis gra- 
tiã jactus mercium factus eſt, omnium contributio- 
ne farciatur, quod pro omnibus datum eſt. J. 1. F. 
de leg. Rhod. de jactu. See the ſixth and following 
Articles of the ſecond Section. 


4.Prviſa If in a Voyage by Sea, or upon any 


ef Vittuals other the like occaſion, where many 


n an. Perſons may chance to be in compan 
mon dan- | 


25 ſhort, and it be found that ſome of the 


Company have ſomeProviſions in ſtore for 
themſelves, when it is not poſſible to 
procure any for the other ME any 
other way; what ſome of the Company 


have in ſtore for their own particular 


by Accide 


it themſelves, or to contribute towards 
it, in caſe they be under an Obligation 
to do it. Thus, for Example, if \Run- 
ning Water which croſſes rhe Grounds 
of ſeveral Perſons, flows back on the 


Upper Grounds becauſe of the Quantity 
of Dirt and Mud, which it carries along 
with it, or by reaſon of ſome other Ob- 


ſtacle, thoſe who ſuffer Damage, or In- 
conyeniency from it, may oblige the 


Proprietor ,of the Ground where the 


Courſe of the River ceaſes to be free, to 
ſuffer” that the Things be reſtored to 


their firſt Condition, or to do that 


Work wholly himſelf, or to contribute 
towards it, according as he ſhall happen 
to be under ef ogy of doing the 
one or the other: And if there happen 
any other Changes of the like Nature 
which ought to be repaired, the ſame 
Equity requires, that thoſe who ſuffer 
any Damage by them, be allowed to 


areſtore the Things to the Condition 


together, the Proviſions of Victuals fall | 


uſe, becomes common to the whole 


Company d. 


© Cibaria ſi quando defecerint in navigationem, 
uod quiſque habet in commune confertur. . J. 2. 
. See the eighth Article 
of the ſecond Section. | 
V. 
5: How the Tf an Accident makes a Change in the 
— 4 F State, or Condition of ſome Places, by 
which has Which any one is damaged, and if it be 
bapjened by Juſt to reſtore things to their firſt Con- 
a Accident dition; this Event obliges thoſe in 
" bs e. whoſe Ground any Work is to be made 
pure in order to reſtore things as they were at 
firſt, to give leave to him who ſuffers 
V or. 1. I 


tors of the ſaid Grounds; none o 


they were in before. For altho' theſe 
Changes fall out naturally, and eyen 


without the Act of Man, yet if they 


can be remedied after they have hap- 
pened, thoſe who ſuffer ſuch Loſſes 
ought not to be deprived of the Reme- 
dies that are lawful, and poſſible, pro- 
vided that in re-eſtabliſhing the Things 
they do no Harm, or that they make 


good any Damage they may chance to 
doe. But if the _ were of ſuch 


a Nature, that it would not be juſt to 


reſtore the 'Things to- their firſt Condi- 
tion, as if a Flood having looſened the 


Rocks that were in a Ground, had tranſ- 


ported them to another, and by that 


means had made one of the Grounds 
better than it was, and the other worſe; 


that Event being a pure Effect of the 


Divine Providence, which having chang- 
ed the Face of the Places, hath likewiſe 
changed the Poſſeſſions of the * 


Proprietors can pretend to make any 
new Change in the Ground of the other, 
except by his conſent. And he cannot 


even do any thing in his own Ground, 
but that which he may do without en- 


croaching on the Rights of his Neigh- 
bours. 


* Apud Namuſam relatum eſt, fi aqua fluens 
iter ſuum ſtercore obſtruxerit, & ex reſtagnatione 
ſuperiori agro noceat, poſſe cum inferiore agi, ut 
ſinat purgari. Hanc enim actionem non tantum de 
operibus eſſe utilem manufactis, verùm etiam in 
omnibus quæ non ſecundum voluntatem ſint. La- 


beo contra Namuſam probat, ait enim naturam agri 


ipſam a ſe mutari poſſe. Et ideo, cum per fe na- 
tura agri fuerit mutata, æquo animo unumquemque 
ferre debere ſive melior, ſive deterior ejus condi- 
tio ta fir. Idcirco, etſi terræ motu, aut tem- 


Uu 2 peſtatis 


nts. Tit.. Sect. 1. 381 


the Damage to do the Work, or to do 


the 
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Change happened by an Accident be irreparable, 
_ the Lok, L the Gain, which ſhall fol- 
low from the ſaid Change will accrue to 
thoſe to whom the Event ſhall: have 
been profitable, or burtful, and there 

will lie no Obligation on the one to in- 
demnify the other. Thus, for Example, 

if a River inſenſibly leaves one fide, and 
extends it ſelf more towards the other, 

what Ground it takes away from one 
Proprietor is loſt to him, and what it 

leaves to the other is an Addition to his 


Eſtate ſ. Or if a River changes its Chan- 


nel, the Places which it occupies by its 
new Courſe will be loſt to thoſe who 
\ re the Pro rietors of them; and the 
Proprietors of the Lands adjoining to- 
the old Channel will have the benefit of 
what ſhall be thereby added to their 
Grounds s, and yet there is no Engage- 
ment formed between thoſe who gain 
by the Change, and thoſe who loſe by 
it, for the one does not acquire what 
the other loſes. And thoſe who by the 
Change of the Courſe of the River have 
loſt their Grounds, have no Right to 
the Lands which the River did once oc- 
cupy for its Channel, and which it has 
abandoned. But they ought to bear 
with an Event which hath no other 
Cauſe beſides the Providence of God 
which has deprived them of their Poſ- 
ſeſſionb. r ? i 


l fluvius paulatim ita auferat, ut alteri parti 
applicet, id alluyionis jure ei quæritur, cujus fun- 
do accreſcit. I. 1. C. de allav. Quod per alluvio- 
nem agro tuo flumen adjecit, jure gentium tibi 
acquiritur. Eſt autem alluvio incrementum latens. 
Per alluvionem autem id videtur adjici, quod ità 
Paulatim adjicitur, ut intelligi non poſſit, quantùm 
quoquo temporis momento adjiciatur. F. 20. inf. 
5 Quod ſi naturali alveo in univerſum derelicto 
ad aliam partem fluere cœperit, prior quidem alveus 
eorum eſt, qui rrope ripam ejus prædia poſſident, 
pro modo fſcilicet latitudinis cujuſque agri, quæ 
prope ripam fit. F. 23. eod. | 
Cum per ſe natura agri fuerit mutata, | 
animo unumquemque ferre debere, ſive melior, 


five deterior ejus conditio facta fit. J. 2. F. 6. F. 
de aqua & aq. plu. are. See the eighth Article of 


the { Section of Poſſeſſion. 


VII. 
7. ane When it happens that two or more 
Glmging e, Things belonging to ſeveral Maſters, are 
er zer- Againtt their will, or without their 

fev F 
ſons, knowledge, ſo mixed together, that 
they cannot eaſily and without incon- 
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venience be ſeparated; ſo as to give 


back to every one his own; this Whole 
Maſs becomes Common to the Perſons 
whoſe Things are mixed; not ſo as for 
all of them to have a common undivi- 
ded Right to the Whole, for the one 
has no Right to the Thing of the other 
that is mixed with his, but their Right 
is in proportion to the Share which 
every one has in the whole Maſs. And 
this Event forms among them the En- 


ement either to divide the Thing in 
the manner that is poſſible, or to do 


one another Juſtice otherwiſe, by valu- 
ing every one of the Things which have 
been mixed together. Thus, for In- 
ſtance, if two Pieces of Gold, belong- 
ing to two Perſons, have been melted 
down into one Maſs, or that a Stuff hath 
been made of Wool belonging to ſeve- 
ral Owners, or that Things of different 
Kinds have been mixed together any 
other manner of way, ſuch as different 
Metals, or Liquors of different Sorts; 
in theſe Caſes, it is neceſſary either to 
divide the Thing, if it is poſſible to di- 
vide it, and to give to every one in 
proportion to the Value he has in the 
whole Maſs; or to make an Eſtimate 
of the Whole, and to divide the Price 
on the ſame foot. But if this Mixture 
hath been made voluntarily by the Own- 


ers of the Things, the Engagement in 
this caſe is formed by Covenant, and the 


Maſs is common among them, accord- 
ing to the Conditions which they have 
WT 7 

i duorum materiz ex voluntate dominorum 
confuſæ ſint, totum id corpus N ex confuſione 


fit, utriuſque commune eſt. Veluti fi qui vina ſua 


confuderint, aut maſſas argenti, vel auri conflaye- 
rint. Sed etſi diverſe materiz ſint, & ob id pro- 

ria ſpecies facta fit, forte ex vino & melle mul- 
ſum, aut ex auro & argento electrum, idem juris 
eft. Nam & hoc caſu communem eſſe ſpeciem 
non dubitatur. ſi fortuitu, & non voluntate 
dominorum confuſæ fuerint, vel ejuſdem generis 
materiz, vel diverſæ, idem juris eſſe placuit. F. 27. 
inſt. de rerum diviſ. 


will be obliged to ſuffer them to take 
away their Things, provided they make 
good the Damage which they ſhall 
chance to do by removing them. 


1 Theſaurus meus in tuo fundo eſt, nec eum pa- 
teris me effodere.—Labeo ait, non eſſe iniquum ju- 
ranti mihi non calumniz cauſa id poſtulare, vel in- 
terdictum, vel judicium ita dari, ut, ſi per 25 

| etit 


Of Engagements formed ydcgidents. Tit. Sect. 2. 333 


 Ketit quominus damni infecti tibi operis nomine both, from. thoſe which produce no 9: of 
caveatur, ne vim facias mihi, quominòs eum the- „ 1 GC r P the L 
faurum er and tollem pu * 135 f. ad manner of enden a 5 
a 3 e thele differences depend on the Con- 


Tie Caſe of the Law here quoted is not properly « junctures which diverſify the Events, 
Treafure. See eas 2 of the ſe de and which will guide us in making a 


of Poſſe 4 \ * Wo A pb. * 


* * right Judgment of the Obligations which 
Ys de, 0. , AX. n og every one of the Perſons whom the Con- 
„ Þgaz*- | Of the Engagements which are form- ſequences of the Accident may concern, 
wy „ed by Accidents, ſome of them are reci- 18 under. Thus, when a Ship falls into 
| Pn procal, and oblige one Party as well as the hands of Pirates, if ſhe is ranſomed, 
. the other: and others are obligatory on- all the Parties concerned contribute to- 
+ ly on one fide. Thus in the Caſe of the wards the Ranſom in proportion to 
act 4 galt Article, if he who hath found a what they fave: And there is formed 
Thing that is loſt, knows the Owner of among them an Engagement that is 
mt, and can immediately reſtore it to him common to them all. But if the Pirates 
without being at any charges, the Ob- carry off only a part of the Loading of 
ligation is only on his part. But if he the SPE without touching the reft ; 
has been at any Expence, either in ad- the Loſs will fall on thoſe whoſe Goods 
vertiſing it, or having it cried, in order have been taken aways and the Owners 
to find out the Owner, or for convey- of what remains will not be obliged to 
ing it to him, the Owner in this caſe is bear their Share of the Loſs. And theſe 
bound to reimburſe the Finder of what two different Rules in Accidents of the 
he is out of pocket on his account. So fame Nature, are founded on one and 
that in this caſe the Engagement will the ſame Principle that is common to 
be mutual; and in all the other caſes it theſe two ſeveral Events; namely, that 
is eaſy to diſcern whether the Engage- the Loſs falls on the Owner of the 
ment be reciprocal, or not n. | Thing that is loſt. And it is for this 
my THT | Reaſon, that the Loſs of the Money 
n This is 4 Conſtquence of the foregoing Articles, which is given for ranſoming the Ship, 
5 | is common to all thoſe who would 
atk e OM have ſuffered by the Loſs of the Ship; 
to. Lo All the Accidents which cauſe Gain, and that the Loſs of the Goods that are 
a4 Ga or Loſs, do not however form always taken away by Robbery falls on thoſe 
3 Engagements. And if, for Example, a who are Owners of them o. 
Ship, that in a Storm is driven againſt „ . 
another, happens to damage it, that Ac- Libes, omnes contre delve alu. Gd ver 
cident does not lay the Maſſer of the prædones abſtulerint, eum perdere cujus fuerit, nec 
Veſſel that hath damaged the other, un- conferendum ei qui ſuas merces redemerit. 2, 2. 
der any manner of Engagement, unleſs $-3- F. 4e lg. Kod. 
the Damage hath happened by the Maſ- 
ter's Fault, or by the Fault of Perſons 
for whom he 1s anſwerable. For it is a 
bare effect of this Accident; and ſome- 
times even he who ſuffers Damage by an r 
Aecident, from whence there arifeth | | 
Profit to another, cannot for all that Of the conſequentes of the Engage- 
pretend to any Indemnity on account ments which are formed by Acci- 
of his Loſs, as in the caſes of the ſixth I 
Article n. (a 
Si navis tua e a, in meam ſcapham dam- The CONTENTS. 


num mihi dedit, quæſitum eſt, quæ actio mihi com- 
teret. Et ait Proculus, {i in poteſtate nauſarum : | 

fuit ne id accideret, & culpa eorum factum ſit, le- I. Engagements of him who has found a 
ge Aquilia cum nautis agendum. Sed fi func | Thing that is loſs. 
rupto, aut cum à nullo regeretur navis, incurriſſet: 2. Engagement of him who recovers what 
cum domino agendum non eſſe. J. 29. f. 2. . ad leg. he had loft 

th & . $.4* : Sacha tp 
00 a i a 0 . The Right which one has to take out of 


XI. another's Ground, any thing of his 


45 3 It follows from the foregoing Arti- that has been thrown there by Ac- 
1 cles, that no general Rule can be given cident. | 

8 hereby to diſtinguiſh the N rae 4. Sequel of the foregoing Article. . 

ihe Corſe- from whence there may ariſe Engage- J Another Conſequence of the third Ar- 


ments, whether on one ſide only, or on ticle. 


6. Contri- 
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thrown into the Sea in a danger 


V 
7. Upon what foot the Contribution is 
| paid. | | CO Ge 


8. Viftuals pay no Contribution. ___. 
9. Precaution for the Security of the Con- 
11 dit io pts 
10. Of the Damage that happens to the 
11. If becauſe of danger, the Mafts of the 
i ) a Te 
12. No contribution due, if the Ship 15 
, LED 
13. If to lighten a Ship, that it may get 
into Port, Goods are unladed into 
a Lighter, and the Lighter be caſt 
| away. . e e Is 
14. If in the ſame. Caſe the Ship is caſt 

| away, and not the Lighter. 


5 


7 


15. If a Veſſel ſaved from Shipwrack by 


throwing Goods over-board, is caſt 


away in another place, and ſome 4 


* the Goods ſaved out of the Wrack. 
16. Jf one recovers his. Goods that were 
thrown over-board in the firſt Dan- 
| er. on e 
T7; Ji hen the Things thrown over-board 
are recovered, the Contribution 
h ceaſes. __ e ee , ang 
18. If by the throwing of ſome Goods 
d der- board, others which remain in 

the Ship are damaged. 


1. Engage- | | E who has found a Thing that is 
ments of 

him who 
has found 
4 Th 


loſt, is obliged to preſerve it, and 
to take care of it, in order to reſtore it 


to its Owner. And if he does not know 
that is lot, to whom it belongs, he ought to in- 


form himſelf by ſuch ways as are in his 
power; even by making publick Inti- 
mation of it, in order to find out the 
Owner, if the Thing be worth the 


pains, and if it be conſiſtent with Pru- 
dence to take that courſe®. And when 


he does reſtore it, whether it be Mo- 
ney, or any other Thing, he cannot 
detain any part of it, nor demand an 
thing for ring found it b. But he will 
recover only what Expences he has been 
at, as ſhall be explained in the following 
Article e. | ; 


' ® See the Texts cited on the firſt Article of the foregoing 


Section. | 

Solent plerique etiam hoc facere; ut libellum pro- 

ponant continentem inveniſſe, & redditurum ei qui 

deſideraverit. Hi ergo oſtendunt non furandi ani- 

mo ſe feciſſe. I. 43. f. 8. . de furt. Quaſi redditurus 
ui deſiderùſſet, vel qui oſtendiſſet rem ſuam. 


d. Y. See the firſt Article of the firſt Section. And 


with all loſt thing of thy brother's, which he hath 
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6. Contribution for the Loſs of what is 


Ship are cut down, the Loſs of © 


ma 


que dicunt petat ? Nec hic yidetur furtum facere, 
"non probs - 5. F 
Alle he who veflores a Thing which he has found, 
has no Right to demand any thing for it; yet neverthe- 
leſs if the Finder be a poor body, he may take lawfully 
and honeſtly what the Owner ſhall think fit to give him: 
althd* it wonld be very diſhmourable in any other perſon 
to rereive the leaſt thing whatſoever on that account. 


The Perſon: to whom one reſtores 2. E1gaze- 
the Thing which he had loſtz is obliged . oi 
on his part to repay the Money that has , 5, 
been laid out, either in keeping the ze bad ll. 
Thing, or in delivering it to him, as if 
it was ſome ſtrayed Beaſt which it was 


. ry OY bo 


S 2-2 


neceſſary to feed, or that the Carriage 


of the Thing from one Place to another 
had obliged the Perſon in whoſe Cufto- 
dy it was to be at ſome Charges; or if 
_ Money has becn laid out in Adver- 
tiſements, or having the Thing cried, 
in order to give notice to the Owner. 
And if he who delivers the Thing to 
the Owner, be not the ſame Perſon who 
found it, and if he gave any thing to 
get it from the Finder, he will recover 
it of the Owner . 


© Hzxc zquitas ſu erit, I. 2.6. 5. 1 F F de 
aqua & ag. pv, are. 5 | F. 
W 
The Proprietor of a Ground on 3-787 
which is thrown the Rubbiſh of a Build- %% 
ng that is fallen down, or that which, f aw. 
a Flood hath carried away from ano- ber? 


ther's Ground, is obliged to ſuffer him 670, «- 


who has had the Loſs, to take awa 4 thing of 
; s that has 

what remains, and to allow him ſuch Sender, 
free acceſs to his Ground as is neceſſary there ty A. 
for that end d. But upon the Conditions cn. 
that are explained in the following Ar- 
ticle. ters boy: wh 

4 See the Text cited won the ſetond Article of the 
firſt Sethi, and thoſe which are cited on the followi 
Article. . "=p 

De his quæ vi fluminis importata ſunt, an inter- 


dictum dari — quæritur? Trebatius refert, 


cum Tiberis aſſet, & res multas multorum in 
aliena ædificia detuliſſet, interdictum à prætore da- 
tum ne vis fieret dominis, quominus ſua tollerent, 


auferrent. modo damni infecti repromitterent, J. 9p. 


$. 1. ff. de damn. inf. 


IV. th. 


In the Caſes of the foregoing Article, 4. S'. 
he who deſires to have back the Mate- oo. 
rials of his Building that is fallen down,“ 
or that which a Flood hath carried a- 
way from his Land, and thrown upon 
another man's Ground, is obliged on his 


part not only to indemnify the Proprie- 


tor 


1 


tor of the faid Ground, as to what da- 
mage ſhall happen to be done by his 
taking away the Things which have 
been thrown upon it, but he is more- 
over bound to repair all the Dang 
which has been already done to the 
Ground by the Things fince they were 
caſt upon ite. But if he chuſes rather 
not to take away any thing, he will 
owe nothing; for if he abandons to the 
Proprietor of that Ground all that has 
been caſt upon it, he is not bound to 
make good a Damage that has happened 
by the bare effect of that Accident: and 


cident has carried away from him. 
Ratis yi fluminis in agrum meum delatz, non 
aliter poteſtatem tibi faciendam quam ſi de præ- 
terito you damno mihi caviſſes. J. 8. F. de 
incend. l. 9. F. 3. F. de damn. inf. Alfenus quoque 
ſcribit, ſi ex fundo tuo cruſta lapſa ſit in meum 
fundum, eamque petas, dandum in te judicium de 
damno jam facto. d. I. 9. . 2. 

f See the Texts quoted on the fourth Article of the 
third Section of the Title of Damages occaſioned by 
' Faults, | 78. 3 | 

| V. 


coſequerce Things, have been thrown by theſe Ac- 
of tie third cidents on the Eſtate of another Perſon; 
vice. be deſirous to take them away, he will 
be obliged, beſides the makitig Repara- 
tion for the Damage ſuſtained by the 
Owner of the Ground, to take away 
as well the unprofitable Stuff that can 
be of no manner of uſe, as that which 
is uſeful, and which he is deſirous to 
take away, and to clear intirely the Sur- 
face of the Ground on which the Things 
have been throwns. | 

Nec aliter dandam actionem, quim ut omnia 
toll antur, quz ſunt prolapſa. J. 9. H. 2. F. de damn. 
inf. Tollere non aliter permittendum quàm ut 
omnia, id eſt, & quæ inutilia eſſent, auferret. /. 7. 
F. ult. eod. See the fourth Article of the third Sec- 
tion of the Title of Damages occaſioned by Faults. 


VI. 

6. o- When in ordet to lighten a Ship that 
_— fo is in danger of Shipwrack, part of the 
2 Cargo is thrown over- board, and the 
thrown into Ship by that means is ſaved, this Loſs is 
the Sea in common to all thofe who had any _ 


%perack. tet of the Ship, all thoſe whoſe Goods, 
or Effects, have been ſaved, and thoſe 
whofe Goods have been thfown over- 
board, will bear every one of them their 
Share of the Loſs, in proportion to the 
Intereſt they had in the Whole. And 
if, for Example, the Ship and the whole 
Cargo! was worth a Hundred Thoufand 
Crowns, and that what has been thrown 
over-board was valued at Twenty Thou- 
land Crowns; the Loſs being of a Fifth 
3 


it is enough that he loſes what: the Ac- 


5. Another © IF he whoſe Materials, or other 


* Auger of to loſe in that danger. Thus, the Maſ- 


Part, every one of the Parties concerned 
will contribute a Fifth part of the Va- 


lue of what they fave; which will 
make in all Sixteen Thouſand Crowns; 
and by this Contribution thoſe who had 
loſt the Twenty Thouſand Crowns re- 
covering Sixteen Thouſand of them, will 
be Loſers only of a Fifth Part, as all the 
others b. 

Lege Rhodia cayetur, ut fi lerandæ navis gra- 
tia jactus mercium factus eſt, omnium 6 5 


tione ſarciatur, quod pro omnibus datum eſt; J. x. 


de lege Rhodia, Placuit omnes quorum interfuiſ- 
{et jacturam fieri, conferre oportere : quia id tri- 
butum obſervatæ res deberent . jacturæ ſum- 
mam pro rerum pretio diſtribui oportet. J. 2. F. 2. 
eod, Aquiſſimum enim eſt, commune detrimen- 
tum fieri eorum, qui propter amiſſas res aliorum 
conſecuti ſunt, ut merces ſuas ſalvas haberent. d. 
l. 2. Portio autem pro æſtimatione rerum quæ ſalvæ 
ſunt, & earum quæ amiſſæ ſunt, præſtari ſolet. I. 2. 
4. eod. 2 * . 
ö pen what foot is it that we muſt regulate the Contri- 
bution for indenimifying thoſe whoſe Goods, or other Effects, 


? 


have been thrown over-board? It is ſaid in the ſecond 


Law, F. 4. ff. de Lege Rhodia, that it ought to be 


on the foot of the Eſtimate as well of what is loſt, as 
what is ſaved; that it is no matter that the Thi 

ft could have been fold for more than they coſt, becauſe 
the buſineſs is to make up a Loſs which one has ſuſtam- 
ed, and not a Gain which they have failed to make 
but that as to the Things which have been ſaved, and 
which ought to bear their part f the Contribution, th 
onght to be valued, not upon the foot of what they of, 
but upon the foot of what they may be ſold for. This is 


the meaning of that Text, of which here follow the 


words, Portio autem pro æſtimatione rerum, que 
falvz ſunt, & earum quæ amiſſæ ſunt, præſtari ſo- 
let. Nec ad rem pertinet, ſi hæ, quæ amiſſæ ſunt, 
luris venire poterunt: quoniam detrimenti, non 
— fit præſtatio: ſed in his rebus, quarum nomi- 


ne conferendum eſt, æſti matio debeat haberi, non 


uanti emptæ ſint, ſed quanti venire poſſunt. F it 
Fa juſt that the Eſtimate þ the Things which are ſaved, 
ſhould be made upon the foot of what they may be 
fold for, becauſe it is that Value which has been ſaved 
from the danger; why ſhould not that which has been 


loft in order to ſave the reſt, be eſtimated on the ſame 


'? And if we ſuppoſe in the caſe of two Merchants 
— 1 415 * ame Kind, at the ſame 
Price, in the ſame Place, to be ſold again in the ſame 
Sea-Port Town whither the Ship was bound ; that the 
Goods of one of the Merchants were thrown over-board 
to ſave the Ship at the into the Port, where it 


was in danger of being caſt away; and that the Goods 


which are preſerved are ſold immediately in the ſaid 
Sea-Port-Town for more than they coſt, would it not. 
be juſt that thoſe which have been loſt only to ſave the 
others, ſhould be valued on the ſame foot ? ſince there was 
no reaſon for throwing over-board the Goods of one Mer- 
chant, more than the other, nor for diſtinguiſhing their 
Condition. To which we may add, that, as we ſhall 
obſerve on the fifteenth Article, the Contribution ought 


not to be made till after the Ship is got into Port, and 


itt ſafety; and that as it is only then that the Contri- 
bution is to be made, it ſeems reaſonable that the 
Whole ſhould be eſtimated on the foot of what the Things 
are worth at the time of unloading, . all charges being 
deducted. And it is probably for theſe very Reaſons that 
Regulations haus been made, ordaining that the Goods 
which have been thrown over-board ſhould be eſtimatad 
on the ſame foot as thoſe which have been ſaved, and 
according to the Price for which they ſhall be fold x. 
But ſeeing the Goods are not all fold in the Port where 
the Ship arrives, and that many of them are often to be 
farther tranſported by Sea, or Land, and have conſe- 

quently 


Of Engagements formed byAtcidents. Tit. 9. Set. 2. 335 
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* * quently new dangers to undergo; and ſeeing there 
Ae Wan eee jm of e Profit in the Sales, 
even Loſſes iy ſeveral Atcidents.; it wauld bs neither 
Juſt, nor poſſible, ro regulase thy Contributions, on the 
Toot of whas the Goods fhall 2574 for, after that the 
Goods and Owtiers aye diſperſed in ſeveral Places. $S 
that the Contribution being io be made in the Port 
Deli . conſe r that the Val 
the Goods ſhould be ſettled in the ſaid Furt; not upon 
HA foot of what the Goods ſhall be fold for, which it is 
impoſſible lo know; nor upon the foot of what they oof 
at firſt, as png the Reaſons that have been already 
remarked, as becauſe it would not be poſſible to know 
 Tuſtly the prime Coft, and that ſuch a Valication m 
be Wale d. a great mam Cheats ; but the Eſtimate 
ought to be made on the foot of the Price at which the 
Goods, and other Effects, may be reaſonably valutd at 
their arrival in the Port, according to the ſeveral Views, 
and different Regards which ma help vis to mate a 
TT N 
Fee the Laws of Oleron, Art. 8. and the Or- 
dinances of Wizbuy, Art. 20. and Art. 39. 


what foor Every thing that is ſaved from Ship- 
the Contri- Wrack by throwing the Goods over- 
butim is board into the Sea, pays Contribution 
paid, according to its Value, without any diſ- 
tinction between that which is of leſs 
Burden, ſuch as Jewels, and that which 
is of greater, ſuch as Metals. For it is 
the Value, and not the Weight of the 
Thing mt has been faved from periſh- 

With; 2%. 438 WEARS 4 | 
ing, that comes into conſideration: and 
ſo the Maſter of the Ship contributes in 
proportion ; but thoſe on board the 
Ship do not contribute -any thing for 
their Perſons!; except it, be for their 
Cloaths, their Rings, and other Things 

which they have about them n. 
| * een 74 a 2 85 
! Chm in eadem nave: varia mercium genera 
complures coëgiſſent, prætereaque multi vectores 
ſervi, liberique in ea navi : tempeſtate gravi 
orta neceſſariò jactura erat. Quæſita deinde 
ſunt hæc: an omnes jacturam præſtare oporteat, 
& ſi qui tales merces impoſuiſſent, quibus navis 
non oneraretur, veluti gemmas, margaritas: & quæ 
rtio præſtanda eſt : & an etiam pro liberis capiti- 
us dari oporteat: & qua actione ea res expediri 
poſſit. cuit, omnes quorum interfuiſſet jactu- 
ram fieri,. conferre oportere: quia id tributum ob- 
ſervatz res deberent. Itaque dominum etiam na- 
vis, pro portione obligatum eſſe. J. 2. f. 2. . de 


- 1 Corporum liberorum æſtimationem nullam fie- 
ri poſſe. d. 9. 1 3 TS 
n Ttidem agitatum eſt an etiam veſtimentorum 
cujuſque, & annulorum zſtimationem fieri oporteat, 
& omnium viſum eſt. d. F. 


VIII. 


8. Viuals The Proviſions which are put on 
2 au hoard the Ship for no other end but to 
#* be conſumed during the Voyage, pay 

no Contribution n. For theſs inds of 

Things are for the Common Uſe. Bur 

we muſt not place in this Rank Corn, 

Wine, and other Things of the like 

fort, which are not put on board the 

Ship to be there conſumed, but are 
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ſeveral Places, So 


F 07 


— 5 | 
ee Goods to. be 
any 7 24 | 


C3 "2 
Ll ods to be tranſported from 
one Place to another. 
þ + ; 

- /* Nifi fi qua conſumendi cauſa impoſita forent : 
quo in numero eſſent cibaria: eo magis quod fi 
quando ea defecerint in navigationem, quod quiſque 
beret, in commune conferret. _ J. A 2. in f. de 


lege Rho. see the fourth Article of the © firſt 


* 


- 14 
£ yes 7 # 
: n - 1 * 
| . 
ty 4 % 
8 - A 


Thoſe whoſe Goods have been thrown 
over-board to ſave the Ship, may, for tion for the 
their Security hinder the unloading of fecuriy of 
the Goods that remain on board the 13 
Ship, till they have paid their Propor- 
tion of the Loſs; or may procure them 
to be attached, in caſe they are landed o. 


-* Servius reſpondit, ex locato agere cum magiſ- 
tro navis debere, ut 'cxterorum vectorum — 
retineat, donec portionem damni præſtent. J. 2. F 


- 


de lege Rol. 


9. Precny« | 


If the Ship is damaged by a Storm, 10. of le 
and loſes any of her Maſts, Yards, or Damage 
other Parts of the Ship, the Expence t 5. 
of —_— the Ship, and of repairing * as 
what was loſt, will fall upon the Maſ- E 
ter of the Ship ; for this Expence is 
more for fitting out the Ship, than for 
preſerving the Goods, and: the Maſter 
of the Ship is bound to furniſh it in a 
ood condition for tranſporting the 
hings he takes charge of, in the ſame 
manner as W orkmen turniſh their Tools, 
and bear the Los, if any of them breaks 
in the working p. by 5 


y Si conſervatis mercibus, deterior facta fit navis, 
aut ſi quid exarmaverit, nulla facienda eſt collatio: 
quia diſſimilis earum rerum cauſa ſit, quæ navis 
gratia parentur, & earum pro quibus mercedes ali- 
quis accepetit. Nam etſi faber incudem, aut mal- 
leum it, non imputaretur ei qui locaverit 
opus. J. 2. f. 1. F. de leg. Nod. Navis adversã 
tempeſtate depreſſa, ictu fluminis deuſtis armamen- 
tis, & arbore, & antenna, Hipponen delata eſt: ibi- 
que tumultuariis armamentis ad præſens compara- 
tis, Oſtiam navigavit, & onus integrum pertulit. 
Quzſitum eſt, an hi quorum onus fuit, nautæ pro 
damno conferre debeant? Reſpondit non debere : 
hic enim ſumptus inſtruendæ is navis, quam 
conſervandarum mercium gratia factus. J. 6. F. de 
leg. Nod. See the following Article. | 


_ XI. 
If to prevent a Ship 
and Yards are cut 
over-board, or that other things are 
thrown oyer-board to lighten the Ship, % 9h ar 
that it may not periſh, that Loſs will s donn, 
be common. For it is not an Effect te L 
that the Storm hath cauſed, as if the % " 
Violence of the Storm had broke the“ 
Maſts, or Vards, or done any other Da- 
mage, which would be within the Caſe 


of the foregoing Article: but it is an 
— | Effect 


wrack, the Maſts 1. / b. 
own and thrown cauſe f 
danger 
Maſts of 


Of Engen 


Effect of the Fear of the common Dan- 
ger, and therefore the Loſs of it ought 
to be common 4. e ip is 31520 
= Cm arbor aut aliud navis inſtrumentum re- 
movendi communis periculi cauſa dejectum eſt, 
contributio debetur. J. 3. F. 4 leg. Nhod. l. 5. §. 1. 
eod. Si voluntate vectorum, vel propter aliquem 


metum id detrimentum factum fit : hoc ipſum ſar- 
ciri oportet. /.2, f. 1. in F. ed. 

58 XII. 

i 
12.N0Con- If the Ship is caſt away, and in the 
rribucion Wrack ſome ſave their Goods, or other 


due, if the Things, they will not be obliged to 


hip is caſt | by 0 | 
pu „ tri ute any thing on their part to- 


others ſuffer. For it is not by the Loſs 
of the Ship, and of the other Things 
' which periſh, that they fave theirs: bur 
every one ſaves what he can out of the 
Common Wrack; and the Contributi- 
on takes place only when thoſe are to be 
indemnified whoſe Loſs hath ſaved what 
remains to the others r. 

* Amiſſze navis damnum, collationis conſortio 
non ſarcitur per eos qui merces ſuas naufragio li- 
beraverunt. Nam hujus æquitatem tunc admitti 
placuit, cùm jactus remedio cæteris in communi 
periculo, ſalva navi conſultum eſt. J. 5. F. de leg. 
Rhod. Cùm depreſſa navis, aut dejecta eſſet: quod 
quiſque ex ea ſuum ſervaſſet, ſibi ſervare reſpondit, 
tanquam ex incendio, J. 7. F. de lege Rhod. 


| XIII. 
. F If to lighten a 1 thi may be 
lighten a able to enter into a River, or into a 
Ship, tha Port, it be neceſſary to take out a part 
# may £9 of the 7 and that what has been 


into Port, 
e put on board a Lighter ha pens to pe- 


unladed in-riſh before it gets to Land; that Loſs 
waLighter, will be common, and what has been left 
2 in the Ship muſt contribute to make u 
ft any. the Loſs. For it was for the Intere 

of the Ship, that the Goods were put 
on board the Lighter ſ. 


Navis onuſtæ levandæ cauſa, quia intrare flu- 
men vel portum non potuerat cum onere, ſi quæ- 
dam merces in ſcapham trajectæ ſunt, ne aut extra 
flumen periclitetur, aut in ipſo oſtio, vel portu: 
eaque ſcapha ſummerſa eſt: ratio haberi debet inter 
eos qui in nave merces ſalvas habent cum his qui 
in ſcapha perdiderunt, perinde tanquam ſi jactura 
facta eſſet. I. 4. F. de lege Rhod, 


XIV. 


14. Fin If in the Caſe of the foregoing Ar- 
ie ſame ticle the Ship is caſt away, and the 
5 þ Lighter gets ſafely into Port, there will 
away, and be no Contribution for the Goods loſt 
mt the on board the Ship, but the Loſs will 
Egner. fall upon thoſe to whom the Goods ap- 

pertained. For the unloading of - 


Goods into the Lighter was not done 
Vor. I, ; "2 


wards making up the Loſs which the 


. Danger, that then every one ſho! 


fs formed by Actidents. Tit.9. Seck. 2. 337 


for the advantage of thoſe to whom 
the Goods belonged; and the Lofs of 
the Ship did no ways contribute to the 
ſaving of the Goods put on board the 
Lighter r. . | 


* Contra, ſi ſcapha cum parte mercium ſalva eſt, 
navis periit: ratio haberi non debet eorum qui in 
navi perdiderunt. Quia jactus in tributum nave 
ſalva venit. J. 4. F. de leg. Rhod. + 8 

If it had been agreed, when the Goods were unladed 
aut of the Ship into the Lighter, that if the Ship alone, 
or the Lighter alone, ſhould happen to be caſt away, the 
Loſs of either ſhould be common; that Agreement 
would be executed, there being nothing unlawful in it. 
Might it be ſaid in the Caſe where the Ship is caſt a- 
way, when no ſuch Agreement had been made, that 
ſuch a Covenant was underſtood, altho the Parties had 
forgot to make expreſs mention of it : and that the Ship 
having been lightned for the Good of all the Parties 
concerned, and the moſt valuable Goods, perhaps, put 
on board the Lighter, with a common Deſign of ſaving 
the whole Loading of the Ship, the Intention of all the 
Parties had been to make the Events common to all, 
and that as in the Caſe of the Lighter*s being caſt aw 
the Loſs of the Goods on board: the Lighter was to % 
common to thoſe who had ſaved their Goods that wete 
on board the Ship ; the Condition ſhould be recipracal, 
and that the Ship being caſt away, the Loſs ought like- 
wiſe to affect thoſe who had ſaved their Goods that 
were on board the Lighter? Or muſt it not be ſaid on 
the contrary, according to the meaning of the Law 

uoted upon this Article, that the Goods having been un- 
haded into the Lighter, without any Agreement, and 
with no other View, but barely to lighten the Skip, that 
it might get into Port, the Intention of all Parties con- 
cerned was, that the Goods left on board the Ship ſhould 
anſwer for the danger f ag put on board the Lighter 
with deſign to ſave the Ship; and that if the ſaid 
Lightening of the Ship did not preſerve them from the 
bear his own Loſs? 


XV. 


If a ship that has been ſaved from one 15. If a 
danger of Shipwrack, by throwing ſome el ſaved 
of the Goods over-board, happens een 
terwards to be caſt away in another owing 
place, and that by the help of Divers, Goods over 
or otherwiſe, a part of what was loſt 99ard,scaft 
in the Shipwrack is recovered ; thoſe % 5 


whoſe Goods have been recovered out and fene of 


of the Wrack muſt contribute to make e Good. 


up the Loſs of what has been thrown ved our of 
over-board in the firſt Danger u. For #4 
the Goods which are recovered out of 
the Wrack would have periſhed in the 

firſt Danger, had it not been for \the 

Loſs of the Things that were then 
thrown over-board. | 


a Si navis quz in tempeſtate jactu mercium u- 
nius mercatoris levata eſt, in alio loco ſubmerſa 
eſt: & aliquorum mercatorum merces per urina- 
tores extractæ ſunt, data mercede: rationem habert 
debere ejus, cujus merces in navigatione levandæ 
navis cauſa jactæ ſunt, ab his qui poſtea ſua per 
urinatores ſervaverunt, Sabinus æquè reſpondit. 
J. 4. §. 1. F. de leg. Rhod. | 

It follows from this Rule, that the Contribution is 
not to be made till after the Ship is arrived in the Ha- 
ven. For i the Veſſel which has been ſaved from 
Shipwrack, by throwing Goods over-board, periſhes after- 
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wards before it gets.to Land, the Loſs of what was 


over-board in the ffs Danger, unpro- 

fitable to thoſe who ſuffer the ſecond Loſs, there will be 

10 Contribution dice from, them, But if in the ſecond 

Loſi; any ſave a part of their Goods aut of the ruck. 

they will bs bound to contribute according to the Rule 

explained in this Article. . 
XVI. 


16. If iD; If in the Caſe of the foregoing Arti- 


recovers his Cle, he whoſe Goods had been thrown = 


Goods that over board in the firſt Danger, h 
over-board in the f anger, happens 
wo. to recover them, he will not be bound 
in the frft to contribute towards making WP, the 
Danger. Loſs of what periſhed in the ſecond 
1 For it is not by the means of 
this Loſs that he recovers what he loſt 
in the firſt Danger *. | 
A * Forum verd qui iti ſervaverunt, invicem ra- 
tionem haberi non debere, ab eo qui in naviga- 
tione jactum fecit, fi ex his mercibus per 
urinatores extractæ ſunt. Eorum enim merces non 
poſſunt videri ſervandæ navis cauſa jactæ eſſe, quæ 


— L. 4. C. 1. in fine ff. de leg. Rhod. See the 


XVII. 


17. Whey If the Things that have been thrown 
che Things gyer-board chance to be recovered, or 
-maryptan part of them, the Contribution for 


ae the Loſs of them will ceaſe in propor- 


tie Contri- tion. And if the Contribution has 


bution for been already paid, thoſe who have re- 
them ceaſen. ceived it mult reſtore it to the others). 
csi res quæ jactæ ſunt apparuerint, exoneratur 


collatio. Quod fi jam contributio facta fit, tunc 
hi qui ſolverint, agent, &c. J. 4. F. 7. F de leg. 


XVIII. 
18. by the If in a Danger which hath made it 


throwing of neceſſary to throw Goods into the Sea, 


L 1 7 it happens that other Goods, being un- 


u covered by the throwing of the upper- 
INE moſt —— into the Ses have by that 
rhe Ship,are means received ſome Damage; as if the 
damaged. Waves of the Sea have got into them, 
and ſpoiled them, that Loſs will be 
made good by Contribution, as being a 

- Sequel of the Loſs of the Goods thrown 
over-board*. And the Owner of thoſe 
damaged Goods will contribute on his 

part for the Loſs of the Goods that 


were thrown over-board, but only up- 


on the foot of the Value of his Goods 
after they have been damaged ; for it is 
only that Value which he ſaves. 


Cum autem jactus de nave factus eſt, & alicu- 
jus res * in navi remanſerunt deteriores factæ 
ſunt, videndum an conferre c us fit; quia 
non debet duplici damno onerari, & collationis, 
& quod res deteriores factæ ſunt Sed defenden- 
dum eſt, hunc conferre dabere pretio præſente re- 
rum. J. 4. F.2. F. de lege Nod. e 


d. I. 4. m fine... 


acceſſory to the Fraud under an Obli- 


obſerved, that the Frauds which Deb- 


even a 3 could be acquired by 


Sed hic videamus, num & ipſi conferre opor- 
teat. Quid enim intereſt jactatas res meas amiſe- 
rim, an nudatas deteriores habere ccœperim. Nam 
ficut ei qui perdiderit ſubvenitur, ita & ei ſubve- 
niri oportet qui deteriores propter jactum res ha- 
bere cceperit. Hac ita Papirius Fronto reſpondit. 


e ” 
PO mT IO YOU PROT OAT 


TITLE X, 
Of that which is done 10 de- 
fand CREDITORS. 


2 A Ltho' the F rauds done in preju- The Subjed 
A Bj dice of Creditors be commonly ware f - 
BRI tranſacted by Agreements be- chic Tit. 
tween the Debtors and thoſe who are 
in the Secret with them, yet the En- 
ements which ariſe from the ſaid 
rauds, and which lay thoſe who are 


gation to the Creditors, are nevertheleſs 
of the Number of thoſe Engagements 
which are formed without a Covenant, 
for there is no manner of Covenant that 
paſſes between the Acceſſories to the 

raud and the Creditor. ks 
The Frauds committed by Debtors 
and their dry yu to make Credi- 
tors loſe what is due to them, are of ſe- 
veral Sorts, and form the Engagements 
which ſhall be the Subject Matter of 
this Title. 1 

As to this Matter of Frauds done to 


the prejudice of Creditors, it is to be 


tors may do by making Aſſignments of 
their Immoveables, are much leſs fre- 
uent with us, than they were under 
the Roman Law: For the Romans con- 
tracted often without Writing *: and 


an unwritten Covenant, and by a bare 
Pactionb; which rendered all Frauds 
ealy. But according to our Uſage, all 
Contracts which exceed the Value of 
One Hundred Livres, ought to be in 
Writing ©; and a Mortgage is not ac- 
quired except by a Deed executed in 
the preſence of publick Notaries, or by 
the Authority of the Judge. Thus 
Creditors have their Security on the 
Immoveables, or Real Eſtate of their 
Debtors, by a Mortgage, which they 
cannot be defeated of unleſs by forged 
Deeds, which it is not an eaſy matter to 
accompliſh, becauſe even the forged 
Deed muſt be made by Notaries c/o 

ick, 


| Als de to defi ani Creditors. Tit. to Scl . 335 


lick, er by Perſons. who' counterſeit and Actions of their Debtors, as it is 
et ee eexpreſly ſaid in the firſt Law, Cod. de 


10 = . of which thefe are the words. 
f AE 4: 10 4. inf, end, © - gr 7 2 1 7 — 
© 3s e Avticle the daa N ut perſpexer; non N 
— "YE, oy Fo Super mobilibus rebus, & immobilibus, & 
| fe moventibus, ſed etiam ſuper aftionibus 
We Le not put F Nene in this Title gue debitori competunt, Præcipimus hoc 
the Rule. of the Roman Law, which if licere decernere. To which we may 
leaves the Debtor at | to renounce add, that it may be that the Creditor 
the Sitcceffions chat may fall to him ei- had reaſon to reckon among the Secu- 
'ther by Teſtament, or without Teſta- THe which he took on the ſtare of his 
ment, Ache his Cteditors receive there- . that of the Succeſſions which 
by pre 5 d. had was 1 755 were like to fall to him. 
upon this, that every Body may abſtain 
from au ing his Eſtate e. pf _ 1 or 7 of phe ew hed 3 F. de veth, 
they. not look upon any thi 12 Sc ee ron. | 
Fraud . to the prejudice of hey 
tors, except what Was a Diminution of 
The Eftate which the Debtor had alrea- 7619 9 
dy acquired. Neither did the Romans CERT: L 


reckon that among the Frauds done to He. 2 | 
the prejudice of "Creditor when an Of the ſeveral forts of Frands 


Heir, er Executor, Total of bich ate done to the 1 

Legacies, and Bequeſts in Truſt, with- gf Creditors. 

but retaining thoſe Portions, which are | 

.._ . ealledrheFaſtiditn and Tyrbellianicł Por- le CONTENTS. 
tions, of which we ſhall treat in the Se» 1th 

-- Evkd Part of this Work ; becauſe it .. FÞrever Debtors do to defraud Heir 

- | was chought that the Heir, or Exeru- Creditors, is revoked. 

tor Had the liberty to deprive himſelf of 2. Fraudulent Bounties. 


hic Alienations to fair Purchaſers. 
yo WES 1 ms i ith 4 "nnd made to Purchaſers who 


retain out of Legacies and 
Truſt, and G2 be . A fu conſcious 0 2 the Fraud. 


ire e Jdoad: 7. 1 a Pur conſcious of the 
| not ole fern Pry Fraud, ht muff know of the defigi 


down theſs Rules here, is becauſe tiere , 79 defraud. 
#re dome Cuſfotns which direkt, that if 6. Te Loren 10 defrauds muſt be fol: 
4 Debtor renounces a Jucceſlion that s de,, With the Effect, otherwiſe 


fallen to himy his Creditors may demand the Alienation cannot be revoked.” 


to be ſubſtituted to his Right, that they Lone s Ways of defrauding. 
may accept the Succeſſion, if they hope 3: 0799 Jos of ap mg 
to find their account in it. And this y. A of Fraud. 


does no harm to the Debtor 3 for if the 10. Other Frawds. 
: be profitable, it 6 * juſt 11. A my ſebvied to defrand Grads 
. that his Cretlitors ſhould: reap. the bene- : 

: of it: and. if - the cor e it be e I 


AN th en- 
py 165 pins » PRs only 3 to 13. Exception 7o the * Article: 
\ the Charges — the Succeſſion. And as 1 


to the — allowed to be detained 
by th Falcidian 4 Thobetk b  AXT Hatever Debtors do to A 5: Whate- 
4 TS Laws, their Creditots, by Alienations, 2 Debrors 


the Legacies and: Bequeſts in T 
2 — as yet ze, 3 and other Diſpoſitions of what nature fh le 
| his ors: put a ſtop to ſoever, is revo according as the eir- c;egirors, is 


the nt of —_ rhar tha Falnidian cumſtances of the Fact, and the Rules revoked. 
am Trobellianith Portions may be de» Which follow may give occaſion to it *. 
dudicd, it ſeems to be reaſonable: that . yecerid Prator hoo edi ſui 
they ſhould be allowed to-uſe the Right aw it erden tevacaitds Agen. 
of their Debtor, For it is Natural, que in fraudem corum alienatm ſunt. J. 1. 8 MN. _ 
= open on Veg mole IEEE een TEES 

the Nules of the Romam Law, that que annuum. Ke. d. J 5. 1. see the ſeventh. 


Creditots.. excrciſe all the: Ri tle | 
Vo L. — — Xx 2 II. All 
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CcC̃rcreditorum facit, fi tamen is = ccepit 
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Al poſitions which" Debtors 
lent Bun. make on the Score of Liberality, to 


be revoked, whether he who receives 


ties, 'the prejudice 'of their Creditors, may 


the Liberality knew of the prejudice 


done thereby to the Creditors, 'or whe- 
ther he 'was ignorant of it. For his 
Honeſty and Integrity does not hinder 
the thing from being unjuſt, that be 
ſhould profit by their Loſs. But if the 
Donee received the Bounty with an in- 
nocent Intention, knowing nothing of 
the prejudice the Creditors would fuf- 
fer thereby, and if the Thing that was 
given be no more in being, and that 
e reaped no manner of Profit from it, 
he would not be bound to reſtore a Be- 
nefit from which there accrued to him 
no manner of Advantage. 
v Simili modo dicimus, & ſi cui | donatum eſt, 
non eſſe quærendum an ſciente co cui donatum, 
geſtum ſit, ſed hoc tantùm, an fraudentur credi- 


tores: nec videtur injuriã affici is qui ignoravit, 


cùm lucrum extorqueatur, non damnum infligatur. 
In hos tamen qui ignorantes ab eo, qui ſolvendo 
non ſit, liberalitatem aceeperunt, hactenùs actio 
erit danda, quatenùs locupletiores facti ſunt; ultra 
non. J. 6. g. 11. F. que in fraud. arid, J. 5. C. de 
revo. his que in. fr. cr. 


1 * my 
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I IE | | 
@ - 


z. Alem- The Alienations of Moveables and 
non to fair Immoveables which Debtors make up- 
rurchaſer. on another Score than chat of I. ibe- 
fkluality, to Perſons who purchaſe with an 
honeſt; Intention, for a valuable 
Conſideration, knowing nothing of the 
prejudice - done thereby to Creditors, 
cannot be revoked, whatever Intention 
of defrauding the Debtor may have had. 
For the Debtor's knaviſn Intention ought 
not to cauſe a Loſs to thoſe who deal 
with, him in, a lawful Commerce, and 

who have no ſhare in his Fraud e. 


» is. $ * v 


* 


1 : 


Edictum eum coercet, qui ſciens eum in fraudem 
creditorum hoc facere, ſuſcepit quod in fraudem 
creditorum fiebat. Quare fi —.— in fraudem 
ignoravit, 

cCeſſare videntur verba Edicti. end. 
1 is to be remarked on this Article, that it does 
not extend to the Caſe where the Creditors have a Pri- 
..- , Ulege, of a Mortgage upon the Thing alienated. 
SO TT I DOTY TION OE OLE" TTL TECTED 
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4. Alena. Altho' the fraudulent Alienation. be 

* mad made for a valuable Conſideration, ſuch 

Faces ©; 8 a Sale, yet if it be proved that the 

conſrious of Purchaſer has been a partaker in the 

the Fraud, Fraud, that he might profit by it, get- 
Tx" TY 3 7 


' 


Example, when the Creditors are 
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ting the Thing upon that account at a 
cheaper Rate, the Alienation will be 
revoked, without. any Reſtitution . of 
the Price to the Purchaſes, who is an 
Accomplice in the Fraud*,-.unleſs the 
Moneys which he paid for it be ſtill in 
being, in the hands of the Debtor who 
ſold the Thing to him. 


+ 
. 
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Si debitor in fraudem creditorum minore pre- 
tio fundum ſcienti emptori vendiderit: deinde hi, 
quibus de 'reyotindo eo actio datur, eum petant, 
quæſitum eſt, an pretium reſtituere debent? Pro- 
culus exiſtimat, omnimodò reſtituendum, eſſe fun- 
dum, etiamſi pretium non ſolvatur. Et reſcriptum 
Ex his -colligi poteſt, ne quidem portionem 
emptori reddendam ex pretio. Poſſe tamen dici, 
eam rem apud arbitrum ex cauſa animadyerten- 


2 
1 


dam, ut ſi nummi ſoluti in bonis extent, jubeat 


os redet, quia rations nemo Faden. 1. 8 
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Io oblige him who purchaſes a thing 5. n. 


of a Debtor, to make Reſtitution of it, a Purchaſe 
it is not enough that the : Purchaſer _—_ 
knew that the ſaid Debtor had Credi- 3 
tors; but he muſt have been privy to hn of th 
the drag of defrauding. them; : For deſign in de. 
many of thoſe Who have Creditors are aud. 


not inſolvent, and one does not become 


an Accomplice in the Fraud, except by 


f 44 . o 


* . , 4 f 
fi - g Part . 3 4» 1 . N. 5 21.5 


ö IA. Sin dt 3113 bites 316-01 
t Quod ait » ſcienter, ſic accipimus, te con- 


- cio, & fraudem participinte; non enim ſi ſimpli- 


citer ſcio illum creditores habere, hoc ſufficit ad 
contendendum, teneri eum in factum actione; ſed 


F ee 
cred, Alias autem qui {cit aliquem e Ha- 


bere, ſi cum eo contrahat ſimpliciter, fine fraudis 

conſcientia, non videtur — neri. d. l. ĩ o. 

% 5.1% 1 Bine 59 ©: 

If the Intention to defraud' is not at- 6. Ie li- 

tended with the Effect, and the Credi- tention 10 

tors ſuffer no real Loſs by it; as if, for 19/571. 
: ſuing lowed with 

at Law for their Debt, of are preparing zhe Ef, 

to bring their Action, the Debtor ſa- ocher=i/ 

tisfies . them by the Sale of his Goods,“ wm 

Ke” han Fg gion cant 

or otherwiſe, the Alienation which had ;,,..,eg. 

been made to their prejudice will have 

its effect. And if afterwards the Deb- 

tor borrows Money, the new Creditors 

cannot revoke the firſt Alienation, which 

was not made to their prejudice s; but 

if the new Creditors had lent their Mo- 

ney to pay off the old ones, and if their 

„ e actually imployed to that 

they may 


uſe, revoke the Alienation, 


altho' it was made before they lent their 
Money. For in this caſe, they would 
exerciſe the Rights of the firſt Credi- 

tors, 


O Mfr done to defra 


tors, in whoſe place they ſucceeded, by 
reaſon, that their Money was: imploy 

to pay them off, according to the Rules 
which ſhall be explained in their pro- 


per places. 


fta demum revocatur, quod fraudandorum cre- 
ditorum cauſa factum eſt, ſi eventum fraus habuit, 
ſcilicet, ſi hi creditores, quorum fraudandorum 
cauſa fecit, bona ipſius 8 Cæterùm, 
illos dimiſit, quorum fraudandorum cauſa fecit, 
& alios ſortitus eſt, ſi quidem ſimpliciter dimiſſis 
prioribus, quos fraudare voluit, alios poſteà ſortitus 
eſt, ceſſat revocatio. Si autem horum ia 
quos fraudare noluit, priores dimiſit, quos fraudare 
voluit, Marcellus dicit, revocationi locum fore. 
Secundùm hanc diſtinctionem & ab Imperatore 
Severo, & Antonino reſcriptum eſt. Eöque jure 
utimur. J. 10. f. 1. . que in fraud. cred, I. 15.1.6. 
fot Utrumque in corumdem perſonam exigimus, 
& conſilium & eventum. J. 15. eod. Conſiliun 
fraudis, & eventus damni. 0. 1. C. qui man. u. poſ. 

> See the ſeventh Section of Pawns and Mortgages. 
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3. Divers, All the ways by which Debtor's di- 
ways. of de- miniſh fraudulently their Stock of Goods, 
frauding. to defraud their Creditors, are unlaw- 
ful: And whatever is done to their pre- 
© *judice by ſuch ways, will be revoked. 
Thus, Donations, Sales at an under 
Tice, or for a counterfeit Price, for 
which the Debtor gives an Acquittance, 
N made to third Perſons, 
fraudulent Diſcharges, and in general, 
all Contracts, and other Decds and Dil: 


Pore made to defraud Creditors, will 
Ait etgo Pretor, que fraudationi cuſs geſts 
erunt. Hæc verba generalia ſunt, & continènt in 
ſe omnem omninò fraudem factam, vel alienationem, 
vel PRI contractum. Qubdcumque igi- 
tur fraudis cauſa factum eſt, videtur his verbis Te- 
vocari, qualecunque fuerit ; nam late verba iſta pa- 
tent, ſive ergò rem alienavit, ſive acceptilatione, 
2 pacto aliquem liberavit, idem erit probandum. 
1. f. 2. GI. 2. quæ in fraud. cred. l. 7. cd. 
A * | f 5 2 01 ; 14 


Ma, 


o ee 
0 Ir to defraud Creditors a Debtor col- 
luding with his own Debtor, gives up 
a Mortgage, or Pawn, which he had 
for the Security of his Debt !: if to ex- 
tinguiſh a Debt he furniſhes his Debtor 
with Exceptions which he had no juſt 
title to, or if he refers to the Debtor's 
Oath a Debt which he had ſufficient 
Evidence to prove m: if he compounds 


fair and diſhoneſt Intention, or if he 
gives an Acquittance without Payment ® : 
if he lets himſelf be Non-ſuited in a 
juſt Demand, by Colluſion with his 
ebtor, or if he ſuffers a Creditor to 
obtain Judgment againſt him in a Suit 
where he had juſt and legal Defences o: if 


I editort. Tit 10. 8 


the matter by Tranſaction, with an un- 


he drops an Action commenced p: if he ſuf- 
fers a Debt to preſcribe by Colluſion with 
his Debtor4: And if he does, or omits to 
do any other thing, by which he cauſes 
a Loſs, or 3 Diminution of 


his Goods, to the prejudice of his Cre- 
ditors :; whatever ſhall have been done 
by ſuch Colluſion will be reyoked,, and 
the Creditors will be fubſtituted to the 
firſt Rights of their Debtor TI. 


Et ſi pignora liberet, J. 2. F. que in fr. coed. 

m Vel ei præbuit exceptionem. l. 3. eod. Si 
qui in fraudem creditorum jusjurandum detulerit 
ebitori, adverſus exceptionem jurisjurandi repli- 


catio fraudis creditoribus debet dari. I. 9. §. 5. F. 


de jurejur. | 

® Omnes debitores qui in fraudem creditorum 
liberantur, per hanc actionem revocantur in priſti- 
nam obligationem. J. 17. eod. Si (libertus) tranſe- 
git in fraudem patroni, poterit patronus Faviana 
uti. 1. 1. af Au eee a Bond 
verum etiam ſi forte data opera ad judicium 


: non adfuit. d. l. 3. f. 1. F. que in fr. tred. 


„ Vel litem mori patiatur. 4, f. 1. 


2 Vel à debitore non petit, ut tempore libere- 
Ann . n a IB. 0 XR 
tur. 4.4. t. 


* F 


Et qui aliquid fecit ut deſinat habere quod ba- 


bet ad hoc edictum pertinet; In fraudem facere 
etiam eum, qui non, facit quod debet facere, in- 
telligendum eſt: id eſt, fi non utatur ſervitutibus. 
„ od" Wed onahabals CE ag 
 £Quodcumque igitur fraudis cauſa factum eſt; 
videtur his verbis revocari; qualecunque fuerit. I. 1: 


7 


If a Debtor Wig ene Term fixed 9. Amer 
for the Payment of What he owed to kind of 
one of his Creditors, or who owed the Fraud. 
Deht only upon a certain Condition 
which was not as yet come to pass, col- 
luding wich this. Creditor, in order to 
favour him preferably to the others, 
pays him beforehand; the other Credi- 
tors may demand from him who has re- 
ceived the ſaid Payment, the Intereſt, 
from the day of Payment to the time 
that the Debt became really due", and 
even 88 Principal Sum, if it was a 
Debt that was only due upon a Condi- 
tion not yet come to paſs. And in this 
caſe, care would be taken to provide 
for the Security of thoſe to whom the 
Money ought to return; whether it 
be the Creditor, if the Condition is ful- 
filled; or thoſe who ought to receive 
the Money, if the Condition is not ful- 
filled. Wr want e eee 
si cam in diem mihi deberetur, fraudator præ- 
ſens ſolverit, dicendum erit, quòd in eo quod ſenſi 
commodum in repræſentatione, in factum actioni 
locum fore. Nam prætor fraudem intelligit etiam 
in tempore fieri. I. 10. f. 12, F. que in fr: cred: 
4. 17. mfoedd. . as | 
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raud revoked, that 


Creditor. ſoore of Dowry. 


i ate FT the 

r thin 

| be Aer not 42% if he giv 
0 OE te 

om he or if he 
= "other "Fr e like, Ne 


g. le obligaverit fail orym, de 
eſa, five 1 pecuniam, 
aid fecit in fraudem creditorum, p 
n logum habere, f 3. E gue in fr 


** 


der rechen in zh ne 


that Which is 
or Marriage Portion, 
whether it be by the Father of the Wo- 
man, or by other Perſons, when the 
Huſband i is ignorant of the For 
altho' the Dowry-may be given Fraudu- 
ring: he N who endow the Wife, 


das fband Dl 0p, receives . 


9 — che ſaid Dowry would nor 
have engaged in the State of Matritnios 


ought not to loſe it xz. But if the 
Haſband Was a 

be way 50 3 92 e 
Concerns bis on act, accordi | 
_ ally ** 3 214 420 


fide non Ade 80 a0. 


m in eveditorem qui z'fran- 
PR 0 it. L *. $63 Fi 


Sa I 155 105 


s in Kaden W 


in Jattuaty, 156 3» 7 
Dowries, or es Portions, © 
not exceed Ten Thouſand Livres. Which, among other 


provenning! Brand: in 


e ſaid 


E _ 15 


mM 
1 


oe 
1 4 


* 
„ I 
* 


partaker in the Fraud, 


Perſon 


II 


hs 1. — be found Infolvent, and that 
becauſe of the ſaid there does 
not remain enou h to fatisfy the other 
C or that even there remains 

nothing at all for chem, he.is not bound 


to reſtore; what he lug reteived for his 
own 


but the other Creditors 
otight to blame themſelves for not Hay- 
ing been as watchful of thcir Intereſt, 


E We ab eget Po” 
ment*. bis 

3 ud Laborer 6 pin eum qui eum 
recipiat. millam videri fabere . Son 
—— — 4. 6. §. 6. N 


4 in fr. c. Stiendum, Julianum ſcribere, es- 


uti, ut qui debitam peruniam recepit, 
— — = ng Sn dakedpeis: poſſideantur,, quamyis 
ſciens r ſolvendo non eſſe, recipiat, non 
timere hoc edictum. Sſti enim vigilavit. 4. I. 6. 
6. 7. J. 24. cod. Alii creditores ſuæ negligentiæ ex- 

t. 4. » e en weliotem 
meam conditionem feci. vigilantibus 
ſeriptum eſt. be avid Lede ehr id quod per- 
apt e 4. J. 24. in fine, Licet ereditori ad 


wing ce e cn of 


= EN Seizure of TO of 413. Excp- 
ec dn 70 the 


| Delton" or after a Debtor has aflign 


his Creditors, one of them receives 
Payment of his Debt, 'cither out of the 
Stock of xhe Goods that have been ſeiz- 
ed, or out of vat ha been made over 
to the Creditors; he ſtall be obliged to 
ſhare with the other Creditors what he 
has received; becanſe "I 

3 takes 


care of his own Intereſt, as u a. 
i for him to do. And altho! za. 


over his Gbods for the Sttisfaction en. 


1. Engage- 
ment which 


* 


5 * 
1 
* 
*s 
27 
» 


takes to himſelf that which belongs in 


common to all the Creditors :. But this 


is not to be underſtood of what one 


who has ſeized on the Moveables of his 
Debtor may have received by the means 
of his diligence, before the other Cre- 
ditors have entred their Actions b. 


Qui verd poſt bona poſſeſla debitum baum re- 
cepit, hunc in portionem s exæquandum- 
4 cxteris creditoribus. Neque enim debuit præ- 
ripere cæteris, poſt bona poſſeſſa, chm jam par 
conditio omnium creditorum facta eſſet. J. 6.4.7. 


1 que in fraud. cred. | 


. * Aliter 1 {i creditor eſt, cui permiſſum eſt 
poſlidere, poſtea recepit debitum ſuum. Cæteri 
enim poterunt peragere, bonorum venditionem. 
J. 12. F. de reb. auth. ud. poſſ. Si debitorem meum, 
& oomplurium creditorum conſecutus eſſem fugi- 
entem, ſecum ferentem pecuniam, & abſtuli 

ei id quod mihi debeatur: Placet Juliani ſententia 
dicentis, multum intereſſe, an 
nem bonorum ejus creditores mittantur, hoc fac- 
tum ſit: an poſteà. Si ante, ceſſare in factum ac- 
tionem: ſi poſtea, huic locum fore. /. 10. F. 16. 


ff. que in fraud. cred. | 


+ $SCT. IL 
Of the Engagements of thoſe who 


commit theſe Frauds, or who par- 
take in them, 


The CONTENTS. 


1. Engagements which follow from Frauds 
 _ done to Creditors. © 
2. Accomplices of the Frauds. 


3. Puniſhment of the Debtor who defrauds 


his Creditors. 


4. When a Tutor, or Guardian, partakes 


in a Fraud done to Creditors. 


1. 


follow from hound to reſtore whatever he has re- 


Frauds 


ime to Cre. Cived by ſuch means, together with the 


Fruits, or other Profits, and the Inte- 


reſt, if it is Money, to be reckoned 
from the day on which he received it. 


And all things ſhall be reſtored to the 


ſame condition in which they were be- 
fore the Fraud. 


Per hanc actionem res reſtitui debet cum ſua 
ſcilicet cauſa, & fructus non tantum qui percepti 


ſunt, yerum etiam hi qui percipi potuerunt à frau- 
datore, veniunt, J. 10. H. 19. ee F. quæ in 


fraud. cred. Prætereà generaliter ſciendum eſt, ex 


hac actione reſtitutionem fieri oportere in priſtinum 
ſtatum, ſive res fuerunt, ſive obligationes: ut per- 
inde omnia revocentur, ac ſi liberatio facta non 
eſſet. Propter quod etiam medii temporis com- 
modum, quod quis conſequeretur liberatione non 


tequàm in poſſeſſio- 


E who ſhall have partaken in a 
Fraud done to Creditors, ſhall be 


not, within thi 


{fs done to defraud Creditors. Tit. 10. Sect.2. 


facta, præſtandum exit. d. I. 10. f. 22. in Faviana 
Fre actione, & Pauliana, per quam,  quz in 


ſet, Quod non eſt iniquum. Nam & verbum 


reſtituas, quod in hac re prætor dixit, plenam habet 


ſignificationem, ut fructus quoque reſtituantur. 
l. 38. H. 4. F de uſur. We ; 


II. 


- 


udem . alienata . 
ue reſtituuntur. Nam prætor id agi 
* omnia, atque ain aan * 


343 


All thoſe who contribute to Frauds 2. Arcom- 
done by Debtors to their Creditors, plices of the 
whether they = Profit by them, or Fraud. 

en | | 


whether they barely their Names, 
are bound to repair the Wrong they 
have done. Thus, thoſe who accept 
of fraudulent Aſſignments to what is 
due to the Debtor, are bound to deliver 
up to the Creditors the Titles of the 


ſaid Credits, together with their Aſſign- 


ments, or that which they have receiv- 
ed of the Debt themſelves, or cauſed the 


Debtor to receive, who borrowed their 
Name b. 


b Hac in factum actione non ſolùm dominia re- 


vocantur, verùm etiam actiones reſtaurantur. Ea 
propter competit hæc actio & adverſus eos qui res 
non poſſident, ut reſtituant: & adverſus eos qui- 
bus actio competit, ut actione cedant. Proinde ſi 
interpoſuerit quis perſonam Titii, ut ei fraudator 
res tradat, actione mandati cedere debet. J. 1 4. F. 
que in fr. cred, See the following Article. 


III. 


The Debtor who has defrauded his 3. Puniſh. 


' Creditors, is not only bound to repair, Neu of #4 


a D 
as much as can be done out of his E- 3 


tare, the Effeck of the Fraud; but he 47 3% 
ought likewiſe to be condemned to ſuch tors. | 


Penalties as his unfair dealing may de- 
ſerve, according to the Circumſtances. 


© Hec actio in ipſum fraudatorem datur, licet 
Mela non putabat in fraudatorem eam dandam. 
Quia nulla actio in eum ex ante geſto, poſt bono- 
rum venditionem daretur : & iniquum eſſet actio- 
nem dari in eum, cui bona ablata eſſent. Si vero 


quædam diſperdidiſſet, fi nulla reſtitutione recupe- 


rari poſſent, nihilominus actio in eum dabitur. 
Et prætor non tantum emolumentum actionis in- 
tueri videtur in eo qui exutus eſt bonis, quam pœ- 
nam. /. ult. F. ult. F. que in fr. cred, Actionem 
dabo, idque etiam adverſus ipſum qui fraudem fe- 
cit, ſervabo. J. 1. eod. See the Ordinance of Orleans, 
Art. 14.3. that of Blois, Art. 205. and others, which 
inflict Penalties on thoſe who are guilty of fraudulent 
Bankrufpcies, 

[By the Law of England, as it now ſtands, Frau- 
dulent Bankrupcies are made Capital, For if any Per- 


ſon becoming Bankrupt, and agamſt whom a Commiſion 


of Bankrupcy hath been awarded and iſſued out, ſhall 
Days after Notice in Writing, and in 
the London Gazette, ſurrender himſelf to the Commiſ- 
fioners, and ſubmit to be examined upon Oath, (except 
uakers,) and truly diſcloſe and diſcover how he hath 
diſpoſed, aſſigned or transferred his Effects, or Eſtate, 
and all Books and Papers relating thereto ; and alſo de- 
liver up to the Commiſſioners all ſuch his Effects, or E- 
4 ſtate, 
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-@ Fraud VO 


If a Tutor, or Guardian, becomes 


4. 4 
Tutor, or or partaker 1 in any Fraud which a Debtor 


22 commits 


ainſt his Creditors, by fa- 

in that Quality the unfair deal- 
done to Cre-1 the faid Debtor, by any. deed 
dito. wy ing of relates to the Perſon whom the ,,, 
aid Tutor or Guardian has under his 
Charge; he ſhall be bound perſonally £96 

for the Loſs which his Fraud may have 

cauſed. And the Minor, whoſe Eſtate 


the Tutor or Guardian had the Admi- 


A AW; Sr. of Book 1. J 


niſtration of, ſhall likewiſe be bound to 
repair the Fraud, althe' he knew no- 
thing of it, but he will be Hable only 


for ſo much as a Tall have ou. 
Irs. to Proper” | Surg 


9 E 
1 . F * 7 A 
3 CEL 5 \ . > N * 7% o 0 
7 , N 7 i 
3 2 18 I'S. * "If? 1 8 1 4 * 


W id el, eo qui WIRE 
lone, Quid ergò {i forte tutor pupilli ſeit, 
= pupillus ignoravit, videamus, an actioni locus 
ut ſcientia tutoris noceat: idem & in curatore 
furioſi, & adoleſcentis? & hactenùs illis 
nocere conſcientiam tutorum, ſive curatorum, qua- 
tenùs quid ad eos pervenit. Naeh J. F de in 
Fe. cred. d. I. G. 11. 
nne And th wages of wer the I. 
may be obliged N in his 'own Name, for his 
—_ Fad, is moſt certainly liable for the 
274 f Dole fall TT, * 
they wh © who Ne harm by their fraudulent Dealings. — 
dicuntur, ſi de his rebus alia 
„ een Judici- 
um dabo. 1. 5. 8 1150 
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oo 
Of the Conſequences which add to Engagements, er 
which flrengthen and corroborate them. 


JAVING explained 
the ſeveral Sorts of 
Engagemerits which 
are the Subject Mat- 
ter of the Civil Law, 
and which are form- 
— ed either by Covc- 
nant, of which we have treated in the 
Firſt Book, or without Covenant, ſuch 
as thoſe which have been explained in 
the Second Book; it remains now, in 
order to finiſh the Firſt Part of this 
Work, purſuant to the Plan laid down 
in the laſt Chapter of the Treatiſe of 
Laws, that we explain the Conſequen- 
ces of Engagements. And in this Third 
Book we ſhall treat of the Conſequences 
which add to Engagements, or which 
oo aps and corroborate them; and 
OL. I. 


in the Fourth we {hall examine the Con- 
ſequences which annul Engagements, or 
which diminiſh them. 
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Of PAWNS and MO RT- 
GAGE S, and of the Pri- 
vileges of CREDITORS, 


IHE firſt and moſt frequent of The Mort- 
all the Conſequences of En- Sage. , 


gagements, whether they ariſe j37 * * 
ovenants, or whether they are 


Conſe- 


quence f 


formed without Covenant, is that of a Engage- 
* y Paw, ment. 
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Origine of 


are under . 


Pawn, or Mortgage; that is to ſay, the 
Appropriation of the Eſtate, or Goods 
ot any Perſon, for a Security of their 
performance of the Engagement they 
inder. The meaning and Uſe of 
theſe two Words ſhall be more full 


explained in the firſt Article of the firſt 


Section. e | EE 
Pawns, or Mortgages, derive their 


Avrtgages. Origine, and that very Naturally, from 


Engagements which cannot be execu- 
ted, unleſs the Perſon who is engaged 
be ſeiſed, or poſſeſſed of ſome Eſtate. 
For. the greateſt Force of Obligations, 
and the molt perfect Integrity in thoſe 
who are bound, would be all to no pur- 
poſe, if they had no Eſtate: and the 


Security even from thoſe who have 
Eſtates would not be entire, if the 
Mortgage did not appropriate their 


Eſtates tor the Payment of their Credi- 


tors: becauſe. the Debtors diveſting 


themſelves of their Eſtates, either by 
Donations, or by Sales, or other Titles 


and the Eſtate when alienated being no 


longer the Debtor's Eſtate, the Credi- 
tors would be without Remedy, if they 
had not the Right to claim the Eſtate 
which has been alienated, into whoſe 
hands ſoever it may have paſſed. And 
it is by the Uſe of a Mortgage that this 
Right hath been eſtabliſhed. | 

Wee ſhall fay nothing here of the Pri- 
vileges of Creditors ; for that ſhall be 


the Subject Matter of the fifth Section; 


Difference 


between our 
Uſage and 

the Roman 
Law as to 


Remarks on the Nature of Mortg 
their Kinds, the Things which arè ſub- 


neither ſhall we make here any other 


es, 


ject to them, the Ways by which they 
are acquired, and what elſe relates to 
this Matter. For the Order and Place 
of every one of theſe Things will ſuffi- 
ciently appear by the Diſtinction of th 
Sections of this Title. | 


es. ** a lh 3. 4 ts 


SECT. I. 


Of the Nature of a Pawn, and 


Mortgage, and of the Things 


which are capable of being thus 


engaged, or not. 


Eeing the Nature of a Mortgage is 

to appropriate Eſtates for the Secu- 

rity of Engagements ; and that, for Ex- 
ample, the Creditor of a Sum of Mo- 


Moveables, Ney, ſecures his Payment by the Right 
in what re- of claiming the Thing which is mort- 


lates to a 
Mortgage. 


gaged to him, into whoſe hands ſoever 


a Thing 
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it paſſes, it is neceſſary to obſerve one 
important difference between our Uſage 
and the Roman Law, in what relates to 
the Security on the Moveables and Per- 


ſonal Eſtate of Debtors.  _ _ 


. By the Roman Law, the Mortgage 
had the ſame Effect on Moveables, as 
Immoveables, with that Right of claim- 


ing them, into whoſe hands ſoever they 


went. But the Inconveniencies of ſub- 
jecting to this Right of Proſecution, 
Moveables which are ſo liable to change 
Maſters, have induced our Lawgivers 
to ſettle the Law in relation to this 
matter otherwiſe in this Kingdom. And 
the Rule with us is, that the Mortgage, 
or Pawn, upon a Moveable Thing, laſts 
no longer than whilſt the Thing is in 
the Cuſtody of the Perſon who is 
bound, or that he who has it for his 
Security, is in poſſeſſion of it. Bur if 
the 1 makes it to paſs into other 
hands, either by alienating it, or pawn- 


ing it, the Creditor cannot any longer 


lay claim to it. And this Rule is-ex- 
preſſed in theſe words, That Moveables 
have no Sequel by a Mortgage. 

The Ulage then in France, as to 
Moveables 1s, that Creditors exerciſe 
their Right to them two ways. One 
is, when the Moveable is in the Cuſto- 
dy of the Creditor, who has it in his 
Poſſeſſion, and holds it in Pawn. And 
the other is, when the Moveable 1s in 
the Cuſtody of the Debtor, or of other 
Perſons who keep it in his Name; ſuch 
as a Depoſitary, or one who has bor- 
rowed it, or another Creditor who has 
in Pawn, the Value of which 
exceeds that of his Debt. In the firſt 
Caſe the Creditor may cauſe the Thing 
to be ſold, if the Debtor conſents to it; 
or upon his Refuſal, the Creditor ma 
have an Order from the Judge for ſell- 
ing it; in order to pay himſelf out of 
the Price which it yields, and that pre- 
ferably to all other Creditors, even al- 
tho' they be pnor in time, but not to 
the prejudice of a Creditor who has a 
Privilege on the ſame Pawn®*. In the 
ſecond Caſe, the Creditor may ſeize on, 
and expoſe to Sale, a Moveable Thing 
belonging to his Debtor, if he has a 
Mortgage upon his Eſtate, or Leave 
from the Judge to attach his Goods. 
And if other Creditors concur. with 
him by other Attachments, or Actions, 
he ſhall be preferred to them, if he has 
made the firſt Seizure; unleſs it be that 
all the Goods of the Debtor are not 
ſufficient to ſatisfy all his Creditors. For 
in this Caſe of Inſolvency, the firſt who 
ſeizes, or attaches the Goods, is not 

3 preferred, 
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* 


preferred, and there is no Preference be- 1x. of a Mortgage upon the ne, 


longs to any of the Creditors, except ſuch Portion of one of the Co-tHeirs to 
as have ſome Privilege, and all the other an Hſtate. | 

Creditors ſhare in proportion to their 16. The Creditor' Mortgage on the Lands 
Claims; as ſhall be explained in the fifth of a perſon deceaſed, extends to all 
Title of the fourth Book. Whereas in the Portions We the ſaid Lands, 
Immoveables the Creditors are prefer- even after they are divided among 
red the one to the other, 5 to the Co- Heirs. | 
the Priority of their Mortgages; which 17. All the Co-Heirs, or Co-Executors 
proceeds from the Difference | which a Creditor deceaſed, have their 
our Uſage puts between Immoveables, Security on what was mortgaged 
which are capable of a Mortgage, and . to the ſaid Creditor. 5 


Moveables, in which the Mortgage 18. The Mortgage is undivided. | 
has no Sequel. And when the Move- 19. What may not be ſold, cannot be 


able Thing is neither in the Cuſtody of mortgaged. 
the Creditor, nor of the Debtor, nor 20. 4 e ou by a Debtor on a 
of any other in his Name, the Debtor Land or Tenement that is not his 
having alienated it; the Creditor then 0WN. 
bas no longer any Right to it, except in 21. Cozenage, or Stellionate, in mortgag- 
the Caſe which ſhall be obſerved on the ing. $5 
fourth Article of the fifth Section. 22. How a Tutor, Guardian, or Factor 
Ln 1 | may mortgage the Eſtates of Per- 
* See the remark on the fourth Article of the fifth ſons committed to their Care. 
err 23. Mortgage of Things Incorporeal. a 


[to the Mortgage of Moveables, the Law of Eng- 2 | | | 
land agrees with the Law in France, in 3 tothe 24 Things which cannot be mortgaged. 
Civil Law. For in England a Mortgage on Moveables 25. Things neceſſary for the Tillage of the 
has no Sequel; ſa that if the Thing that is mortgaged _ Ground cannot be put in Pawn. 


be fold, or otherwiſe alienated by the Debtor ; the Credi- oh; ' * 
tor, who had it mortgaged to him as a Securit for his 26. Things which are 90. in Commerce, 
Debt, can lay no claim to it.] | cannot be pawwned, or mortgaged. 


27. The Benevolence of the Prince, and 


| the Pay of Officers and Soldi- 
The CONFENTS. i 1277 Paton ng. 
28. The Mortgages called Antichreſis. 
1. ogy 1 off F be Words Pawn and 2 9. The Creditor who has a Right to the 
2. Mortgages are for the Security of Ob- rm. it ay the. 
: ligations. _ 


2 o. When the Debtor borrows his own 
3. Mortgage for a Conditional Debt. 30 e 
＋ Mortgage for a Loan that is to be Gees hens 7 5 as laid i 5 Pawn : 
contratted, has no effect. 31. If the Pawn be not ſufficient to pay. 
5. Mortgage on an Eſtate to come. the Debt, the Debtor will ſtill be 
6.' How a Mortgage extends to the whole accountable for the Surplus. 
Eftate, or is refrained to part of 3* One may mortgage his Eſtate for the 
the Eftate. | | Debt of another perſon. MIS 
7. Acceſſories of the Mortgage. 33- 8 5 4 of the Perſon whoſe 
8. The Proceed of the Thing mortgaged, Thing is mortgaged by another. 
and which is ſeparated from it, is | | 


nut ſubject to the Mortgage. | 1. | 
. Of a Building raiſed a on 
9; 5%, 3 , TH word Mortgage ſignifies com- 1. gignifca- 
10. When a Houſe that is mortgaged is monly the ſame thing as the word zun of the 
burnt down, and rebuilt by the itt it that is, the Appropriation of Faun 
$00" the Thing given for the Security of an en 


: 7 Engagement: and theſe two Words are 
2 2 . of, Foe uſe? indifferently in the ſame Senſe. But. 


raged. the word Pawn is more properly applied 


12. Of that which is purchaſed with the to Moveable Things, which are pur in- 
Money that ariſes from the Land © the Hands and Keeping of the Credi- 
or Tenement that is mortgaged. tor; and the word Morzgage ſignifies 

Of an Eftate that is mortgaged at the Prof erly the Right acquired by the 


1 ſame time to two Creditors. Creditor upon the Immoyeables which 
14. In an Equality of Mortgage, the Poſ- ale appropriated to him by his Debtor, 
ſeffor is preferred. | ade he be not put into Poſſeſſion of 
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ter pignus autem & bypothecam, quantüm 


ad actionem +hypothecariam attinet, nthil inte- 


reſt. Nam de qua re inter creditorem & debitorem 
convenerit, ut it pro debitb obligata, utraque hac 
appellatione continetur. Sed in aliis differentia eſt. 
Nam ignoris appellatione eam proprie rem conti- 
neri dicimus, quæ ſimul etiam traditur creditori, 


maximè ſi mobilis ſit. At eam, quæ ſine traditione, 


nuda conventione tenetur, propriè hypothecz ap- 
pellatione contineri, dicimus. F. 7. inſt. de act. Inter 
1 autem & hy pothecam tantùm nominis ſonus 
diftert. J. 5. F. 1. F pign. & hypot, Pignus ap- 


pellatum à pugno, quia res quæ pignori dantur, ma- 


2. Mort - 
gages are 
for the Se- 


curity of 


nu traduntur. Unde etiam videri poteſt, verum 
eſſe quod quidam putant, pignus proprie rei mobi- 


lis conſtitui. J. 238. F. 2. F. de verb. ſignif. Pro- 


Hie pignus dicimus, quod ad creditorem tranſit, 
ypothecam cùm non tranſit, nec poſſeſſio ad cre- 
ditorem. J. 9. F. 2. F. de pign. act. Et ſi non tradi- 
tum eſt. J. 1. end. 5 : 


IL. 


The Mortgage being eſtabliſhed fe + the 
Security of the ſeveral ſorts of Obliga- 


tions and Engagements, there is no 


obligations. Engagement in which one may not 


ive a Mortgape for the Security of the 
Erez tor. Thus, thoſe who borrow, 
who ſel, or buy, who let or take to 
Hire, or who enter into other Engage- 


ments, may add thereto the Mortgage 


of their Eſtate, for the greater Security 
of the Perſon to whom they oblige 


themſelvesbd. 


d Res hppothecz dari poſſe ſciendum eſt, pro 
2 obligatione, five mutua pecunia datur, 
ive dos, five emptio vel venditio contrahatur, vel 


etiam locatio & conductio, vel mandatum. l. 5. F. 


3. Mort- 
gage for a 


Conditional 


Debt. 


ad pign. & p. Vel pro civili obligatione, vel ho- 
noraria, vel tantùm naturali. 4. I. non tantùm au- 
tem ob pecuniam, ſed & ob aliam cauſam pignus 
dari 77 veluti ſi quis pignus alicui dederit ut 
pro te fidejubeat. J. 9. F. 1. 1 de pign. act. 


oY - 1 IE: | 

One may mortgage his Eſtate not on- 
ly for Engagements which have an im- 
mediate and certain Effect, ſuch as an 
Obligation for Money lent, a Sale, the 
Contract of Letting and Hiring, and 
others of the like Nature, where the 
b ee e is formed immediately, al- 
tho' there be a Term fixed for the Pay- 


ment; but alſo for Engagements the 
Effect of which depends on a Condi- 


tion, or other Eyent, which may not 


come to paſs. TR, the Engagements 


formed by a Contract of Marriage, im- 
ply always the Condition, if the Marri- 


age is accompliſhed; but the Mortgage 


is acquired from the day of the Con- 


tract; both to the Hufband on the E- 
ſtate of thofe Who contract för the 


Wife's Portion, and to tlie Wife on the 


occafion for it. And as a Mortgage may 


be given for a conditional Debt, 16 Iike- 


eaſy by an Obligation of this Nature, 


Eſtate of che Huſband, that the miay re- 
cover her Dowry when there ſhall” be 


wiſe a Mortgage may be given upon 
Condition, for a De oy is oe 
and ſimple, ſo as that the Mortgage 
may not have its Effect till the Cond: 
tion is fulfilled c. 8 


Et five pura eſt oblipatio, vel in diem, vel ſub 
conditione, & ſive in p ti contractu, ſive etiam 
præcedat, ſed & futuræ obligationis nomine (res hy- 
pothecz, dari poſſunt. I. 5. F. de pign. & hyp. In 
conditionali obligatione non alias (res) obligantur, 
niſi conditio extiterit. d. Il. Cùm enim ſemel con- 
ditio extitit, perinde habetur, ac ſi illo tempore, 
quo ſtipulatio inter poſita eſt. fine conditione facta 
eſſet. I. 1 1. f. 1. F. qui por. Qui dotem pro muliere 
promiſit, pignus five hypothecam de reſtituenda ſibi 
dote accepit: ſubſecuta deinde pro parte numera- 
tione, maritus eamdem rem pignori alii dedit; mox 
reſiduæ quantitatis numeratio impleta eſt. Quære- 
batur de pignore? Cum ex cauſa promiſſionis ad 
univerſe quantitatis exolutionem qui dotem pro- 
miſit compellitur, non utique ſolutionum obſervan- 
da ſunt tempora, ſed dies contractæ obligationis. 
Nec probe dici, in poteſtate ejus eſſe, ne pecuniam 


reſiduam redderet, ut minus dotata mulier eſſe vi- 


deatur. Alia cauſa eſt ejus, qui pignus accepit ad 
eam ſummam quam intra diem certum numeraſſet: 
ac fortè priuſquam numeraret, alii res pignori data 
eſt. J. 1. F. qui pot. d. JI. . 1. | 

See concerning the Conditional Mortgage, the twentieth 
Article of this Section, and the ſeventeenth Article of 


the third Seftion. Si præſens fit debitum, hypotheca 


verd ſub conditione. J. 13.5. 5. F. de pignor. See 
the following Article. F 


IV. 


If a Perſon foreſeeing that in a ſhort 4. AMor- 
time he may have occaſion to borrow gage fer 0 
Money, obliges himſelf beforehand for ©", 


the Sum which he ſhall afterwards bor- ©9775 
row, and mortgages his Eſtate for this 10 ee. 
Loan that is to be contracted z the 
Mortgage ſtipulated on ſuch account 
will be 9 5 __ For 3 Mort- 
gage is only an Acceſſory to an Engage- 
Sh that is already 1550 and ill it 
be formed there is no Loan, for the 
Perſon may perhaps not borrow Money 
at all. And beſides if a Mortgage could 
be acquired in this manner, 1t would be 


made to a Perſon whoſe Name is bor- 
rowed for that purpoſe, to defraud the 
Creditors from whom one ſhould after- 
wards borrow I. 


4 Titius, cam mutuam pecuniam accipere vellet 
a. Mævio, -cayit ei, & quaſdam res hypothecæ no- 
mine dare deſtinavit: deinde poſtquàm quaſdam ex 
his rebus vendidiſſet, accepit pecuniam. Quæſitum 
eſt, an & prius res venditz creditoriĩ tenerentur? 
Reſpondit, cam in poteſtate fuerit debitoris, poſt 
cautionem interpoſitam, pecuniam non accipere, eo 
tempore pignoris obligationem contractam videri, 
quo pecuni2 numerata eſt, Et ideò inſpiciendum, 
quæ res in bonis debitor numeratæ pecuniæ tem- 
pore habuerit. I. 4. F. que res pin vel hyp. J. 11. 
F. oh potior. Re contrahitur obligatio mutui da- 
tiotie. inſt. quib. mod. re cuntr. ob. See the latter 
part of the Text cited on the foregoing Article, 
taken out of the firſt Law, F. qui potior, * 

. 4 . 1 


Mort 


Of P AWNS 


_ Tf the Obligation was made for @ Loan already con- 
tracted, it would carry in it the Proof of the Delivery 
of the _ altho' the Creditor had not delivered it till 
ſotte' time Aft the Date of the Obligation, and yet the 
Mortgage would nevertheleſs have its effect. Every day 
Obligations are gren for Sums of Money that are not to 
be telroerel till ſome time after, and in another place; 
bat the Engagement is already forthed, and the Delivery 
of the Money may be retarded by ſome Obſtacle, without 


V | 


| Thoſe who bind themſelves by any 


gage en an Engagement whatſoever, may, for the 


Eſtate to 
come. © 


6. How a 


Mortgage 
extends to 
the whole 


Eſtate, or 


1 reframed without 


to part of 
the Eſtate, 


5 and reſtraine 


Security of their performance of the 
Engagement on their part, 1 
and mortgage not only the Eſtate they 


are Maſters of at the time of contrack- 


ing, but likewiſe all the Eſtate which 
they ſhall be afterwards ſeiſed or poſſeſ- 
ſed of. And this Mortgage extends to 
all the Things which they ſhall after- 
wards acquire, that are capable of being 
mortgaged, by what Title ſoever it be 
that they acquire them, and even to 


thoſe which are not in being when the 


Obligation is contracted; ſo that the 


Fruits which ſhall grow upon the Lands 
will be comprehended in the Mortgage 


of an Eſtate to come e. 


* Conyentio generalis in pignore dando bonorum, 

3 ow quæſitorum recepta eſt. J. 1. F. de pign. 
p. 

Et quæ nondum ſunt, futura tamen ſunt, hypo- 

thecæ dari poſſunt: ut fructus pendentes, par- 


tus ancillarum, fœtus pecorum, & ea quæ naſcun- 


tur ſint hypothecæ obligata. J. 15. ed. 


As to the Things which are not ſuſceptible of a Mort-' 


gage, ſee the twenty fourth and following Articles. 


VI. 
Altho' the Obligation of the Mort- 
gage does not make expreſs mention of 
the Eſtate to come, or that the Perſon 
contracting mortgages only his Eſtate, 
the addition of the word all; 


et the Obligation will take in both the 


ſtate in Poſſeſſion, and allo that in Re- 
verſion. Burt if the Mort ape be only 
to certain 
ands and Tenements; it will have no 
effect upon the othersf, 5 


f Quod dicitur, creditorem probare debere, cum 
conventebat rem in bonis debitorüis fuiſſe, ad eam con- 
ventionem pertinet, quæ ſpecialiter facta eſt; non 
ad illam quæ quotidie inſeri ſolet cautionibus, ut 
22 de rebus kypothece nomine datis, cætera etiam 
bona teneantur debitoris, poſtea acqui{erit, perinde 


atque fr ſpecialiter þe res fuiſſent obligate. l. 15. f. 1. 
digt Si quis in cujuſcunque con- 


ff. de pign. & hyp. don. 
tractus inſtrumento ea verba poſuerit, fide & periculo 
rerum ad me pertinentium, vel per earum exactionem 


| ſatisfeeri tibi promitto : ſufficere ea_veiba-ad rerum 


tam earum quas in præſenti debitor habet, quam 
futurarum hy pothecam ſancimus. I. alt. C. que res 
Pign. obl. Sancimus, fi res ſuas ſupponere debitor 
dixerit, non adjecto, tam preſentes quam futuras, 
Jus tamen generalis hypothecæ, etiam ad res futu- 
ras producatur. 4, I. ll. in f. | ; 


MokTeiGfs, &c: Tit. I. Sect. 1. 949 


ben 1 Dibtor who bas mortghiged 'all 'his Ffare, 
% ˙· the Mirizage which 
his Creditors have on the Thing niwly pur fea, om 
mintes only from the day that the Purchaſe was made, 
and not from the day of their Mortgage on the yeſt of thd 

te. For otherwiſe, there would bt Wrong done # 


E of the Perſon of whom ths Bebi purthaſt 


the ſaid Land, or Tenement ; the Alienation of which 
cold not be of any prejudice to their Mortgagef. Bur 
among the Creditors of this Purchaſer, the moſt anti ent 
will be preferred before the others, on the Land br Teut- 
ment that is arquired after their Mortgages. 


VII. ls 


Altho' the Mortgage be reſtrained to 7. Areſo- 


ertai ings, yet it will nevertheleſs" of 14 | EE bl 


extend to all that ſhall ariſe, or proceed 


from that Thing which is mortgaged, 


or that ſhall augment it, and make part 
of it. Thus, the Fruits which grow. on 


the Lands that are mortgaged, are ſub- 


nue unſepaited rom the Grounds. 
Thus, w 


aged for the Creditor's Security : And 
if the whole Herd, of Flock; be entirely 
changed, the Heads which have renew- 
ed it ate engaged in the ſame manner as 
the old Stockh. Thus, when the 
Bounds of a Piece of Ground that is 


- mortgaged happen to be enlarged by 


that Which the Courſe of a River may 
add to it, the Mortgage extends to that 


Which has augmented the Ground i. 


Thus, a Houſe that is built on a Ground 
which is mortgaged, is ſubject likewiſe 
to the Mortgage. And if on the con- 
trary, a Hou 38 mortgaged, and it pe- 
riſhes by Fire, or falls thro angry the 
Mortgage will ſubſiſt on the Ground 
where the Houſe ſtoodl. Thus, when 
a Debtor mortgages a Piece of Ground 
of which he had only the bare Proper- 
ty, another enjoying the Uſufruct of it, 
when the ſaid Right to the Uſufruct 
comes to be extinct, the Mortgage will 
comprehend the Ground together with 
the Fruits m. | 

s See the fourth Article of this Seffion,  — _ 

, Grege pignori obligato, quz poſtea naſcuntur, 
tefientur. Sed etſi prioribus capitibus decedenti- 
bus totus grex fuerit renovatus, pignori tenebirur, 


1 3. F. de pign. Il. 29. $.1. t... 
" Led. 228 Ba darus fit, deinde alluvione 
maʒor factus eſt, totus obligabitur. J. 16. ed. J. 18. 
§. 7. F. de pign. act. 8 N : ; 

{ Domo pignori: data, & area ejus tenebitur: eſt 
enim pars ejus. Et contra, jus ſoli ſequetur ædifi- 
cium. J. 21. ff. de pign. act. V. l. 29. H. 2. F. de ji;n. 


2 Si nuda proprietas pignori data fit, uſusfructus 
qui poſtea actreverit; pignori erit, J. 18. f. 1. F. de 
fign. act. 
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" which, by our Uſage, are nat capable of being 


, 
55 


2 \ 
N 
* 


2 
& 


1 
ö 7 N. 
3 * 


gage, yet thay may be put in Pawn into the Hands 
| $ 4 7 


Fa Creditor,. to writy. to him for 4 Legacy... 
„ Rent, or other Debt. . And it would be the ſame. 


Thing Fa Herd of Cattle had been bought with the Mo- 


i 


» 


* 


8. TheP All chat has been faid in the pre- 


* 


ceed* of 
the Thing 

* mortgaged, 
and 


it, is 
not ſub ject 
to the Mort- 
gage. 


it v. 


to whom it would be 4 


fer his Money, For that Creditor would retain . 


Secur 

his pref the | le, 46 
continued. in the. Poſſeſiam of the Proprietor his Debror. 
See the Remark on the fifth Article of the fifth Section, 
and that which has been ſaid in the Preamble of this. 


Sedtim ; and the Remark on the fourth Article of the 


fifth Feetion, 4 
ceding Article, is to be underſtood only 


of the Augmentations, or Acceſſories, 
he Thing that is 


ch which are a part of i 
fs Ee, mortgage 2 does not extend to that 


which 1s the Proceed of it, but is ſepa- 
rated from it, and changes its Nature. 
For, as for Example, if one takes Tim- 
ber out of a Foreſt that is mortgaged, 
to imploy it in a Building, or in mak- 
ing a Ship, the Mortgage which one 
has on the Foreſt, will not extend to 
this Timber that has been taken out of 


- 


i quis caverit, ut filya ſibi pignori eſſet, na- 


vem ex materia factam non eſſe Forts, Caſſius | 
ait: Quia aliud fit materia, aliud navis. Et ideo 


nominatim in dando pignore adjiciendum eſſe ait, 


quæque ex filya facta, natave ſint. J. 18. H. 3. F. 
de pign. act. 15 = 5 1 38 | Fn 
Our Uſage, according to which Moveables have no 


Sequel Is Mortgage, furniſhes us with another Reaſon 
why theſe 


terials 


Kinds of Changes make the Mortgage t0 ceaſe 
on that which becomes Moveable, and which is no longer 
in the Poſſeſſron of the Debtor, or Creditor. Thus, the 
Timber that is ſeparated from the Foreſt, and the Ma- 
of a Houſe that is gone to Ruine, being alienated 
by the Debtor, the Purchaſer poſſeſſes them free from the 


Mortgage which a Creditor had on the ſaid Foreſt, or on 


9. Of 4 
Building 
raiſed on a 
Ground 
that is 
mortgaged. 


the ſaid Houſe. 


If a third Poſſeſſor of a Ground that 
is ſubject to a Mort 


For the Building is an Acceſſory which 


follows the Nature of the Ground: and 
which belongs likewiſe to the Proprie- 
tor of the Ground. But the Creditor 


who exerciſes his Right of Mortgage 
on the Ground that is built upon, can- 
not have it adjudged to him, but with 


the Expences he has laid out upon it, 
provided that the Expences do not ex- 
ceed. the Value of the Building 
they do exceed it, it would not be juſt 
that the Creditor ſhould be obliged to 
refund them 9. But whether the Build- 
ing be worth more than what it coſt, 


- N ; : * $8 
5 


55 


ated as 4 


ence on the ſaid Herd of Catile, s long as it 


is ſubject to a Mortgage, do not extin- 


vl e builds upon it, 
the Mortgage that is upon the Ground 
will extend likewiſe to the Building. 


for if 


1 
o 


” % | 'q 
es & * , : J "Y # *. 
— bs att} # #- #5 P% Oo (0) K ö c $ \ \ 
4 4 F 7 4 * £ if i f * 
V Oc. B00 . 


or worth as much, or les, it will be 
free for ve ſaid Poſſeſſor to retain the 
Ground and the Building, if he pays 
© Domus pignori data exuſta eſt, eamque aream 
emit Lucius Titius, & extruxit: Quæſitum eſt de 
jure pignoris? Paulus N pignoris perſecutio- 

nem perſeverare: & ideo jus ſoli ſuperficiem ſecu- 


tam videri, id eſt, cum jure pignoris. Sed bonà 
fide poſſeſſores non aliter dos creditoribus xdi- 


ficium reſtituere, quàm ſumptus in extructione 
erogatos, quatenùs pretioſior res facta eſt, recipe- 
rent. J. 29. f. 2. F. de pign. & hyp. N 

Si quis in alieno ſolo ſua materia ædificaverit, 
illius fit ædificium cujus & ſolum eſt. J. 7. F. 12. 


. de acquir. rer. dom. F. 30. inſt. de rer. Av. Certs 


ſi dominus ſoli petat ædificium, nee ſolvat pretium 
materiz, & mercedes fabrorum, poterit per excep- 
tionem doli mali repelli, 4. l. 7. H. 12. inſt. & . 


30. | 


If a Houſe that is mortgaged, happens 10. %%, 
to be burnt down, and is rebuilt by the 4, Ho 
Debtor, the Creditor will have the fame nd no 
Mortgage both upon the Ground, and i 4 
the new Houſe, and that with much down, and 
more reaſon than in the caſe of the fore- built 5 
going Articlep | the Debtor, 

FS$i-inſula quam tibi ex pacto convento, licuit 
vendere, combuſta eſt, deinde à debitore tuo reſti- 
tuta, idem in nova inſula juris habes. 0. ult. F. 


de pen. & 5b. 

. I. iy, 

The other 3 which may be 1. of te 
O 


made by any Poſſeſſor of a Ground that Change of 


guiſn it; but the Mortgage ſubſiſts u eee 
the Ground, whether i Fe made 8 =_— 
or better, and in the Condition that it mortgaged. 
happens to be. Thus, for Example, if 

a Houle is turned into a Garden, a Field 

into a Vineyard, a Wood into Meadow 
Ground, the Mortgage continues upon 

the new Face that 1s given to the Land, 

or Tenement 4. | 


4 Si res hypothecæ data, poſtea mutata fuerit, æ- 
que hypothecaria actio competit. Veluti de domo 
data hypothecæ, & horto facta: item fi de loco 
convenit, & domus facta fit : item de loco dato, 
deinde vineis in eo depolitis. J. 16. f. 2. fe de 
Pn. & hyp ol | 


XII. 


If a Debtor who had not mortgaged 1 2.of that 
all his Eftate, but only one Piece of whit » 
the Charge of reimburſing the ſaid Poſ- 
ſeſſor who has raifed the Building, of 


Land, lays out the Money ariſing from ” chaſed 
the F Wie of the ſaid Lan e 3 
gaged on the Purchaſe of a new Eſtate; aniſe froy 
this new Purchaſe, altho' proceeding the Land 
from the Fruits which were ſubject to __— 
the Mortgage, will not be ſubje& to it; me 
no more than an Eſtate that is purcha- 
ſed with the Money, or other Thing, 
which the Creditor had in Pawn. LE 

| x - 


the Face of 


the Mortgage ma very well extend to 
the Acceſſories of the Thing that is 
mortgaged, according to the 
hined in che ſeventh Article; but it 
55 not paſs from one Thing to ano- 
ther, which was not included in the 


Deed of Mortgage. 


low it; the Change which ſhould diſcharge from the 


Quamvis fructus pignori datorum prædiorum, 
& ſi id apertè non fit expreſſum, & ipſi pignori cre- 
dantur tacita pactione ineſſe: prædia tamen quæ 
emuntur ex fructuum pretio, ad eamdem cauſam 
veniſſe, nulli prudentium placuit. J. 3. C. in quis; 
cauſ. pign. Res ex nummis pignoratis empta, non 
eſt oy as ob hoc ſolùm, quia pecunia pignorata 
erat. J. 7. in fine f. qui por. | : 

Fa Debtor acquires by an Exchange another Land, 
or Tenement, in lieu of that which he had mortgaged, 
world this Exchange of the ſaid Land, or Tenement, make 
the Mortgage to paſs to the Land, or Tenement, which 
the Debtor has got in Exchange? If the Mortgage was 
limited by a Covenant to the Land, or Tenement, given 
away in Exchange by the Debtor, it would ſeem that 
the Mortgage ought not to change, no more than it ought 
to extend to both the Lands, or Tenements. For be- 

ſides that it is the Nature of the Mortgage to affect 
only the Land or Tenement that is engaged, and to fol- 


Mortgage the Land or Tenement given away in Exchange 
by the Debtor, and which ſhould charge with it the 
Land or Tinement which he receives in Exchange, would 


be attended with Inconveniencies, which would cauſe In- 


Juſtice to the Creditors of the Perſons who make the Ex- 


change, not only by the un, Age which might happen 


in theValue of the rwo Lands, or Tenements, but becauſe 
of other Conſequences, of which it is eaſy to judge with- 
out farther Explication. But if this Debtor had mort- 
gaged all his Eſtate, preſent and to come, the Mortgage 
would extend to both the Lands or Tenements. | 


XIII. 


13. of an Tf one and the ſame Eſtate be mort- 


Eſtate that 


is mortga= 

ged at the 
ſame time 

to two Cre- 
ditors, 


aged to two Creditors for different 
cauſes at the ſame time, without diſtin- 
guſhing one Portion for one of the 
reditors, and another for the other; 
each of them ſhall have his Mortgage 


upon the whole Eſtate for his whole 


Debt. And if the whole Eſtate be not 
ſufficient for both the Creditors toge- 
ther, their Right will be divided, not 
by Moieties, but in proportion to the 
difference of the Debts owing to them. 
For each Creditor having his Mortgage 
upon the whole Eſtate for his whole 
Debt, their Concurrence diyides their 
Rights upon the ſame foot. And if, for 
Example, there be Ten Thouſand 
Livres due to one of the Creditors, 
and Five Thouſand to the other, and. 
the Eſtate which is mortgaged to 
them be not worth Fifteen Thouſand 
Livres, the one Creditor will have two 
Thirds for his Mortgage, and the other 
one Third i. 


Si duo pariter de hypotheca paciſcantur, in 
quantum quiſque obligatam hypothecam habeat, 
utrùm pro quantitate debiti, an pro partibus dimi- 
diis quæritur? & magis eſt, ut pro quantitate debiti 
Pignus habeant obligatum. Sed uterque fi cum poſ- 


Of Pawns and Mon rocks, Sr. 


ule ex- 


mortgaged to one 


it. I. Sect. 1: 351 


ſeſſore agat, quemadmodum,? Utrùm de parte quiſ- 
que, an de toto, quaſi utrique in ſolidum res obli- 

gata ſit? Quod erit dicendum, ſi eodem die pig- 

nus utrique datum eſt ſeparatim: ſed fi fra iN 

& illi, fi hoc actum eſt, uterque rectè in ſolidum 

aget: ſi minus, unuſquiſque pro parte. J. 16. f. 8. 

F pign. & hyp. l. 10. cod. fi pluribus res ſimul 
pignori detur æqualis omnium cauſa eſt. J. 20. f. 1. 

F. de pign. act. See the three following Articles. 


TR. 


If in the caſe of two Creditors, to 14. In an 


whom the ſame Thing is mortgaged for Equality of - 


the Whole at the fame time, one of Ms 70% 
them is put into Poſſeſſion, he ſhall be; 1 4 
preferred. For the Poſſeſſion diſtin- 

guiſhes their Right in favour of him 

who beſides the Equality of the Title, 

has the advantage of being in Poſſeſ- 

ſion . But if one part of 9 Thing is 

reditor, and the reſt 

to another, each ſhall have his ſeparate 

Right on his own Portion u. 


In pari cauſa poſſeſſor potior haberi debet. 
J. 128. F. de reg. jur. | „ 

Si debitor res ſuas duobus ſimul pignori obliga- 
verit, ita ut utrique in ſolidum obligatæ eſſent, 
ſinguli in ſolidum adverſus extraneos Serviana uten- 
tur: inter ipſos autem ſi quæſtio moveatur, poſſi- 
dentis meliorem eſſe conditionem. J. 10. F. de pign. 
Gb. l. 1. §. 1. F. de ſalv. interd. See the thir- 
teenth Article of the ſecond. Section of the Contract 
of Sale, and the third Article of the third Section of 
this Title. 5 3 

Si autem id actum fuerit, ut pro partibus res 
obligarentur, utilem actionem competere, & inter 
ipſos, & adverſus extraneos, per quam dimidiam 
partis poſſeſſionem adprehendant ſinguli. dd, Il. 
See the foregoing Article. 


XV. 1 
If an Eſtate belonging in Common, 15. of « 
without any Diviſion, or Partition, to Mortgage 
two or more Perſons, ſuch as Co-Part- on the 
. | undivided 
ners, Co-Heirs, or others, one of them.,,,,;,, of 


has mortgaged to his Creditor either all one of the 


his Eſtate, or the Right which he had Co-Heirs o 


to that Eſtate; this Creditor will have an late. 
his Mortgage upon the undivided Por- 
tion of his B as long as the Eſtate 
ſhall remain in common. But after the 
Partition, the Right of this Debtor be- 
ing limited to the Portion that has fallen 
to his Lot, the Mortgage of his Credi- 
tor will be alſo limited to the ſame. For 
altho* before the Partition the whole 
Eſtate was ſubject to the Mortgage for 
the undivided Portion of this RW 
and thar aRight which is acquired can- 
not be diminiſhed; yet ſeeing the Debt- 
or had not a ſimple and immutable. 
Right of enjoying his Share of the 
Eſtate always undivided, but that his 
Right implied the Condition of a Liber- 
ty to all the Proprietors to come to a 
Partition in order to aſſign to * 
| a Por- 
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a Portion that might be wholly and en- 
tirely their own ; the Mortgage, which 
was only an Acceſſory to the Debtor's 


Right, implied likewiſe the fame Con- 
ition, and affected only that which 


ſhould: fall to the Debtor's Share, the 
Portions of the others remaining free 
to them. But if in the Partition there 
was any Fraud committed, the Creditor 
might procure a Redreſs of what has 


+: * $i fundus communis nobis fit, ſed pignori da- 
tus 4 me, venit quidem in communi dividundo: 
ſed jus pignoris creditori manebit, etiamſi adjudi- 
catus fuerit. Nam, & ſi pars ſoclo tradita fuiſſet, 
integrum maneret. Arbitrum autem communi di- 
vidundo hoc minoris partem æſtimare debere, quod 
ex pacto eam rem vendere creditor poteſt, ulianus 
ait. J. 6. §. 8. F comm. divid, tenendum eſt 
ſi quis communis rei partem pro indiviſo dederit 


hypothetæ, diviſione facta cum ſocio, non utique 


eam partem creditori Har hw eſſe quæ ei obtin- 
git, qui pignori dedit : Ted utriuſque pars pro in- 
diviſo, pro dimidia manebit obligata. J. 7. 

§. Alt. 65 quib. mod. pign. vel hyp. ſolv. l. 3. H. ult. F. 


| dee died to.rhe Rule thlk talen from the 
Texts cited upon this Article, that after the Partition, 
the Mortgage ts 6 rpg 70 the Portion that falls to the 
Share of the Debtor. For this is the Uſage with us; 
and is is what Equity demands, as appears from the 
Reaſons explained in the Article. So that we do not 
fw the Diſpoſition of theſe Texts, no more than ano- 
ther Deti/ion” of the like Nature in the thirty firſt Law, 
ff. de ut & uſufr. & red. which derermines, chat rhe 
Uſufructuary of an undivided Share retains his Right 
75 the Partition among the Proprietors, and that be 
as his Uſufrutt intire upon the Portions of all the Pro- 
frietors. Theſe Laws are founded upon this Nicety, that 
the Uſufrutaary, or the Mortgagee, having their Right 
entire and undivided upon the whole Eſtate, the Partition 
ought not to take away their Right. But this Right of 
theirs is in effect no other than what has been explained 
in the Article. And likewiſe this Nicety would be at- 


tende with an infinite number of Inconveniencies ; if 


Perſons intereſied in a Partition, whether they be Co- 


Partners, or others, after oy baue made a Partition 
ft 


without Fraud, might be diſturbed by the Creditors of 
one of their Number, and that all their Portions might 
be ſeized and fold for the Debt of one Perſon alone. To 
which may be applied the laſt words of the only Law, 
Cod. fi commun. res pign, data fit, Unde intelli- 
gis contractum ejus nullum præjudicium dominio 
veſtro facere potuiſſe. 
- The adi iaulry would ſlill be much greater in the Caſe 
4 Partition of a Succeſſion. conſiſting of Moveable Ef- 
eds, and of one only Land or Tenement, which it would 
be either impoſſible, or very inconvenient to divide into 


Shares, or even altho there were more Lands, or Tene- 


ments, Noe the Heirs, £ 
Executors | their Conveniency to di 
vide, ſo that ſome AE hats have only far their 
Shares Move ects, and but little, or perhaps no- 
thing at all, in the Lands and Tenements. For in this 
caſe, the Creditars of the Co- Heir, or Co-Executor, who 
chance to have in his Lot, either little, or nothing 
at all, of the Lands and Tenements, would find them- 
ſelves di 3 in their hopes they may have enter- 
rained mg a Mortgage upon the Lands, or Tene- 
ments, that made part ' of the Succeſſion. But theſe 
Creditors onght. i haue a watchful Eye before the Par- 
zition, both_ over the Moveables and Immoveables, that 
nothing be done to their prejudice. For if the Partition 
were made without Fraud, they might be told, that their 
Security was only upon what might fall to the Share of 
> 4 


flauld go to rhe Payment of his Debrr. = 


Change in the Mortgage which the 
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waſted and diſthated t Hs which fell to 


their: Debtor : and if, for Example, that Debtor had 
D hd 
his Lot, it would not be juft that the Shares of the other 


2, 7 * — je + H XVI * ” 
; T- - oo ST 5 * 
* . 


The Pattitions which Co-Heirs make 16. 15. 
among themſelves of the Lands or Te- Credivor; 


nements of a Succeſſion, make no dg 
bn the Landi 


Creditors of the © deceaſed had 0 


the faid Lands, or Tenements; and exrend: 1. 
each Land, or Tenement; remains en- 4 dle Por- 
paged for the whole Debt. Thus, th fad "rg 
Co-Heir who poſſeſſes one Land, or even 4 
Fenement, of the Succeſſion, having hey are 4- 
paid his Share of the Debt, cannot hin- vie a. 
der his Land, or Tenement, from being e K 
ſeiſed on for the Portions of the other 
Co-Heirs, no more than if that Portion 

of the Debt had been paid by the de- 


ceaſed himſelf. For the Mortgage at- 


fects every particular Land, or Tene- 
ment, of the Succeſſion, and every part 
of the ſaid Land, or Tenement, for the 
whole Debt). And this Heir will only 
have his Recourſe againſt his Co-Heirs 


di unus ex hæredibus portionem ſuam ſolverit, 
tamen tota res pignori data venire poterit: quem- 
admodum ſi ipſe debitor portionem ſolviſſet. 1.8. 
5 2 1 de pign. act. Actio quidem perſonalis inter 

æredes pro ſingulis portionibus quæſitis ſcinditur, 
pignoris autem jure multis obligatis rebus, quas 
diverſi poſſident, cùm ejus vindicatio non perſonam 
obliget, ſed rem ſequatur, qui poſſident tenentes, 
non pro modo ſin rerum ſubſtantiæ conve- 
niuntur, ſed in ſolidum: ut vel totum debitum 
reddant, vel eo quod detinent cedant. J. 2. C. ſi 
unus ex plur. hered. credit. I. 16. C. de diſtr. pign. l. 1. 
C. de luit. pign. 3 | 

Ir is upon this Rule that this common Maxim is 

d, That the Heirs are bound by vertue of the 

Mortgage for the whole Debt, altho* they are bound 
perſonally ouly every one for the Portion of the Inheri- 
tance as Fall to their Share. For the Perſonal Action 
is divided among the Perſons of the Heirs, or Executors, 
as ſhall be explained in its proper place. But the Mort- 
gage ſubfiſts undtvided, and binds equally all the Lands 
aud Tenements that are ſubject to it, and all the parts 
of each Land, or Tenement. 


XVII. 


If one of ſeveral Co-Heirs, or Co- 17. Al 


Executors of a Creditor, receives his CH 
or Co- Ext 


Portion of the Debt from the Debtor, , /. 
the Mortgage nevertheleſs remains intire Cradim 


to the other Co-Heirs, or Co-Execu- deceaſed : 
tors, for the Security of their Portions, ! 
Security on 


upon all that the ſaid Debtor had mort- % va, 
gaged to the ſaid deceaſed Creditor *. 22 
| to the 
Si creditori plures hæredes extiterint, & uni Ne, 
ex his pars ejus ſolvatur, non debent cæteri hære- 
des creditoris injuria affici : fed poſſunt totum fun- 
dum vendere. J. 11. $.4.f. de pign. at. | 


XVIII. The 


Of Of Pin 
dot N 12 ls DION! l 3 aF ele 
J Sas bi: :; a7; XVIII. h 0H 
8. 1 e *. e makes an undivided 
. 4 ppropriation of all that i is 'morrty red 
44, ff che Security of All that is due f and 
in ſuch a manfler, that, for Example, 
if rr Lands or Nene ments Tt BL 

for one and the fame Sum, 
ge hath} not this effect, 5 each 


* 


art of the Debt; but, of Hat 
ſever they be, they are, both tlie bie 
and the other, * bound for the "whole 
Sum; and if one of the ſaid Lands or 
Tenements happens to periſh, the Morts 
age remains intire for the Whole Debt, 


Mill in being And likewiſe, altho' the 
Debtor pay a Half, or other Share, of 
the Debt, the two Lands or Tenements 
continue to be bound for What remains 
1 For it is the Nature of a Mort- 

„ that all that is mortgaged | ſeryes 

7 A Security for the whole Debt, and 
even all the parts of each Land or Te- 

nement that is 
them bound for all that i is duebd. 


ui pignori power res accipit, nbn cogitur 
NILS. e, niſi woepte univerſo Pace de- 
betur. J. 19. F. de pign. 1 
Quamdiũ non eſt integrè pecunia creditbri nu- 
merata etiamſi pro parte majore eam conſecutus 
fit, diſtrahendi rem obligatam non amittit faculta- 
tem. J. 6. C. de diftr. pign. l. 1. C. t luſt. pion. 
— Sn +," qr cauſum. J. 6. ＋ de 


10 What We can only y pawn ark]. welkgege 
may not be ſuch Thin ng as may be ſold; and what 
a 47% may not be ſold, cannot likewiſe-be 
= be mortgaged. For the uſe and benefit of 

the Mortgage conſiſts only in the Alie- 


is $ due upon that Jones c 


© Quod — vendition 
am pignorationem recipere poteſt 
pign. & hypoth. . Eam rem quam quis emere non 


ris acci non poteſt, J. 1. F. 2. 
re yp "ny V. l. ut. C 
non alien. 

M have ſeen in the eighth Section of the Contract 
& Sale, what are the Things which may not be fold. 

But there are other Things which one cannot mortgage, 
 altho' they may be ſold. See hereafter the twenty fourth 
and Kn Ann, ¶ this Sectian. 


XX. 


. de reb. al. 


Morgage longs to another perſon, ſo likewiſe 
. by 4 may he mortgage it; whether it be that 
Debtor, on 

4 Lind r the Owner conſents to the Mortgage, 
Tement Or that he ratifies it ©; or that the 5 
the is not g e be conditional, to have its Effect 


nn. 0 L. I. 


1 own,” 


and or Tenement be bound only — 


upon the Land or Tenement which is 


ed, 8 of 


nation that may be made of the Thing 
mortgaged, for the Payment of what 


8 eti- 
. 9. §. 1. F. de 


poteſt, quia commercium ejus non eſt, jure pigno- 
F. que res pign. 


20. 4 As one may | ſel a Thing which be- 


hk 8 


Ds 
* er 

SF the ebtor en gen 

hin W His © 5555 e he 
tor balorly 15 nim, 

Is age; which 8 7 10 

& the Re diſtinguiſhed” by 
ame of Henivnatur, And diſdoti⸗ 
by ſevere Pehalties Is However, 

if afterwards he becomes Maſter: of the S 


Fer Mongnge Wil chen have its 


| tots: of the 1255 | 
ſon: to. e thi e Pine belonged. be 
* , i birth tf, by 1 ts, | - fret 3 

the Contract 35 Sale. N 


nus eafeb 1 1. f 
b Alienh! 85 75 1 5 1 8 


2 rem e wihi my ori i Jett” Ni 
11 875 2 ſtellionatus) Plecte· | 


36. 
£46. $4'T enim p 10 e e dominus, 
rei 5 ene were, x fur utilis actio pignoratitia 
creditori. I. 41. ed. Cum res ecdum in 
bonis debitoris eſt, pignopi. data * eo, poſteà in 
bonis K eſſe ac rdinariam quidem actio- 


e N anifeſtum eſt: 
ö Jiri facere,” ut kaells tilts rſe- 
cutio, exemplo 


ignoratitia detur. J 5. C. Alien. 
res Pg „ 4 . e ee e CE of 


5 irg 8 tion. . 17 IV vd 10 ot JM 74 $3 


* 
#1 Ct 127 * 2 Ne Nn 1 SY 
* 4 4 171 15 * N vs ye bh Cs 4 — 97 is 1 [1 13 o „ of 1 
1 8 / J. ö r ) 3 
oy 2 ; 4 id #5 * A 4 0. v2 * 5 F 4 ! * 7 # 
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Le who having mortga ged a certain aN 
Land Or! Tenement, ſpeci ed and partis age. or Stel- 


cularly namedʒ to one Creditor, en- lionate „ 1% 


giges it afterwards to another w rnb . 
givirig him notes of the firſt Mort- 


Si commits an Infidelity which is 


called by the Name of Stellionate: And 
if this ſecond Creditor be a Loſer there. 
by, the Debtot not having wherewithal 
to ſatisfy all his Oteditors, he ought 
to be puniſhed: for this his knaviſh deal- 
ing, according as the Fa&t may deſerbe: 
and eſpecially if he had — to the 
ſecond Creditor, that the Land or Te- 
nement which he mortgaged to him. 
was not engaged to others; for in this 
caſe the Knavery would be the greater. 
And even althoꝰ the Debtor ſhould have 
Goods enough beſides {or the ſatisfaction . 
of his Creditors, yet he would be an- 
ſwerable for the Conſequences. And if, 
for Example, that Land or Tenement 
had been given to the ſecond Creditor, 
for aſſigning a Rent, the Debtor might 
be conſtrained, by reaſon of that Fraud, 
to redeem the Rent, or he might be o- 
ther ways puniſfied according to the cir- 
cumſtances. But the Crime of Stellio- 
nate is not imputed to him, who hav- 
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ter, £196. $1 F 
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pon theſe 

— as upon 800 1 — Ef- 

ſeize or attach, in the 

ns- that are indebted 

to his BE what they « owe him, to 


the Value of what is owing by the Deb- 
tor . Fray on Þ Te 


5 © & e * oo jam — par 
S £2 xe ſi itor is ſatis non fecerir, cui ta credi- | 
d eujus nomen tibi pignori datum eſt, ni- 
18 ff Aut folvit, nondum certior à te de ob- 
tun factus, utilibus aRionibus' ſatis tibi fa- 
uſque ad id uod tibi debert 4 ercditore ejus 
12555 tur: quatenus tamen ipſe de - 
C. que res pign. obl. po. Etiam nomen 
— in eauſa judicat 2 e, ignorum 
non eſt. I. 5. C. de exec. Is. C. de by: 
Si convenerit, ut nnen Jebizoris mei ti 


nori ſis tuenda eſt à prætore hæe conventio. 125. 
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A, their Offices, or by virtue of 2 02. 
& der to borrow, e wn or mort- 
gage the Eftates of 
＋— — may mort - 
the ſaid Eſtates, — to the 
ower which they have by virtue of 


their Offices, or of the Orders which 


they . for whom 


23. 
IM 


eta. 


| they are the Eſtates 


0 Curator adulti, vel Tutor pupil, propriam 
rem m ejus cujus tuetur, pignoris 
e ee 
am mutuam acci C. res pigu. 
citra 2 44 domum 4 
nori fruſtrà dedit: ſi tamen pecuniam creditoris in 
rem domini verfim conſtabit, non inutilis erit 

exceptio; dumtaxat _—_— numeratum eſt exolvi de- 
— Li. . Si is qui bona Reipublicz jure 
mutuam ro ea accipiat, po- 


pecuniam 
teſt rem e 7 4. 11. F. de F. l. 22. 
2 F | u 


XXIII. 


a pawn; and N not 
only Corporal Things, that rpg or 


Thang as-may be felt and couched) bur 


. Perſonal. Debts.. . Rents. are jo 


whoſe Affairs 


Section yy 


2 be obſerved on this Article, chat there are 
Rights yt. My! f the Natruve of Immoveables, frch 
as | Rents, and, that there ave others of the Nature of 
Moveables, as an 9 for lens, and ather. 

cajinble of being 
mortgaged,. that hat the Creditor retains. his Right on them, 
altho' N Baer Obliga- 
tions, and other Porſonnl. Debts m_ the Nature of 
„ and canes be ſeized. > $a mg 6. 
they ave ont of the Debror's * n. For altho* the 
Creditor . eauſe them to be ſeized whilſt they be- 
long to the Debtor, yet he cannot proſecute then after 
the Debtor has | aſſigned them over io mother Perſon, 
and that the ſaid. Aſſignment has been intimated to the = 
Perſon who is indebted to this Debtor, or that he has 
of the Aſſigumend. 2 to be 
ray 3 and are 


of bu- 
2 L gn 1's. F » 1683. 
of Moveable Eat, the end 


. h er, s Cor- 
5 —— 


terms. ſever. it be conceived, 

extend to Things which Humanity for- agel. 
bids us to ſtrip our Debrors of, and 
which conſequently ought not to be 
comprehended in the Mortgage. Thus, 
a Creditor cannot ſeize, nor take in 
wn, ng wearing Apparel of 
bis Debto his Bed, — by other 
Ma ond Urea that are of the 
like neceſſry xo him. Neither can the 
Debtors give in Pledge ſuch Things 
a | ſpecially 


pecially and by Name. For the Cre- 
Þ tor could not ſtipulate ſueh an En- 


. 


Na cf without . tran; the 
Rules of Equity and Good ers n. 


O bligatione generali rerum qua- quis habuit ha- 
kues bs, ea non — wrt 0 Se veriſimile 

eſt quemquam ſpecialiter obligaturum non fuiſſe: 
ut puta ſuppellex. Item veſtis relinquenda eſt debi- 
tori, & ex mancipiis quz in eo uſu habebit, ut 
 certum fit eum pignori daturum non fuiſſe. Pro- 
inde de miniſteriis ejus perquim ei neceſſariis, vel 
uz ad affectionem ejus pertineant, vel quæ in u- 
m quotidianum habentur, Serviana non compe- 
tit. J. 6. & J. 7. F. de pign. & Res quas 
neminem credibile eſt pignori ſpecialiter daturum 
1 pacti conventione, quæ de bonis 
tuis eſt, in cauſa pignoris non fuiſſe, rationis 
eſt, I. 1, C. que res pign. obl. poſſ. vel non. See 
Exod. xxii. 26. Deut. Xxiv. 6, 17. Job xxiv. 3. 
four- 


See upon this and the ing Articles, the | 
 reenth, free, and ſixteenth Articles of the wm 
third Title of the Ordinance of the Month of April, 


1667, and that of Orleans, Art. 28. that of Blois, 
Art. 57. the Edict of the ſixttenth of March, 1595. 
and other Regulati | | en | 


105, 


„ the; Beaſts belongi to the Plou h 
. Ploughs, and daher things „ 


the Tillage 
the 
Ground, 
cannot be 


put in 


Tann. 


tilling and cultivating the Ground, are 
not capable of being er „ or 
awned, and cannot be ſeized on by the 
— not only becauſe of the pre- 
ſumption that it was not the Intention 
of the Debtor and Creditor to ſtrip the 
Debtor of Things deſtined to ſo neceſ- 
ſary an Uſe, but likewiſe becauſe of the 
nn — which the Publick might ſuf- 
from ſuch an Interruption of the 
Agriculture. 


Executores a quocumque judice dati ad exi- 
genda debita ea quæ civiliter poſcuntur, ſervos a- 
ratores, aut boves aratorios, aut inſtrumentum a- 
ratorium, pignoris cauſa de poſſeſſionibus non ab- 
ſtrahant. I. 7. C. que res pign. obl, poſſ v. n. Pig- 
norum gratia aliquid quod ad culturam agri perti- 
net, auferri non convenit. J. 8. eod. 

[Thi is agreeable to the ancient Common Law of 
England, which does not allow Beaſts belonging to the 
Plough to be diſtrained, nor any Man to be diſtrained by 
the Utenſils or Inſtruments of his Trade, or Profeſſion, 
as the Axe of 4 Carpenter, or the Books of a Scholar ; 
4 the Damage which may accrue to the Com- 
monwealth, by the interruption of Trade and Commerce. 
Coke 1 Inſt, fol. 47. a.] ID 


XXVI. 


26. Things Things which do not enter into Com- 
which are merce, and which cannot be ſold; ſuch 
me, n. as Things belonging to the Publick, 
e nl Things acred, cannot likewiſe be pawn- 

pawn- P 
ed, non ed or mortgaged, while they remain deſ- 
gazed. tinated to the ſaid Uſes p. 


P Eam rem quam quis emere non poteſt, quia 

commercium ejus non eſt, jure pignoris accipere 

non poteſt. I. 1. F. 2. F. que res pign. Sancimus 

nemini licere ſacratiſſima atque arcana vaſa, vel 

veſtes cæteraque donaria quæ ad divinam religionem 

* (cum etiam veteres leges ea quæ ju- 
OL, 1. a 


- 


* 


Pawns and Mok re AdG Tit. 1. Sect 1. 230 


ris divini ſunt, humanis nexibus non illigari ſanx- 
erint;) vel ad venditionem, vel pignus trahere. l. 2 1. 
CG. n. · wm F 


XXVII. | 
fg The Benevolence of the Prince, the 25. We Be- 
Subſiſtence and Pay of Officers and Sol- revolence of 
diers, are of the number of thoſe Things = = 
which cannot be diſtrained. For it 18% Of 
for the Publick Good, that ſuch Money and Sol- 
ſhould not be diverted from the Utſe dier. 
to which it was appropriated, for the 
neceſſary Service of the Prince, and of 
the Country 4. ah 


* Stiperidia retineri proptered quod condemnatus 
es non patietur præſes proviſtiæ, cùm rem judi- 
catam poſſit aliis rationibus exequi. J. 4. C. de re 
judic. Spem eorum præmiorum quæ pro coronis 
Athletis penſitanda ſunt, privata pactione pignorari 
minimè admittendum eſt. Et ideò, nec ſi generale 
pactum de omnibus bonis pignori obligandis in- 

tervenerit. J. 5. C. que res pign. obl. p. v. u. l. ult. 
C. de pign. Nov. 3. c. 5. 

XXVIII. 

The Mortgage may be ſettled two 28. The 
different ways. One is, when the Deb- Mortgage 
tor mortgages Houſes, or Lands, for the oe ag 
Security of what he owes, bur ſtill keeps : 
Poſſeſſion of them himſelf. The other 
15, when the Debtor puts his Creditor 
into Poſſeſſion of the Houſes, or Lands, 
which he mortgages to him, allowing 
the Creditor to Uo the Fruits and Pro- 
fits of them, as a Compenſation for the 
Lepal Intereſt which the Debtor is ob- 
li to pay. And this laſt fort of 

ortgage is called in the Roman Law, 
Aitichreſis. Thus, for Example, if a 
Father in Law, who owes his Son in 
Law the Portion which he promiſed 
with his Daughter, gives him Houſes, 
or Lands, to enjoy, that he may reap 
the Profits and Fruits of them, in licu 
of the Intereſt of the Marriage Portion; 
this is ſuch a Mortgage as the Romans 
called Antichreſis. And this Contract 

ives the Creditor, over and above his 
Right of Mortgage, a Right alſo to 
enjoy the Fruits and Profits. 

Si rn, id eſt, mutuus pignoris uſus pro 
credito facta ſit, & in fundum aut in ædes aliquis 
inducatur, eouſque retinet poſſeſſionem pignoris 
loco, donec illi pecunia ſolvatur. Cum in uſuras 
fructus percipiat, aut locando, aut ipſe percipiendo, 
habitandoque. /. 11. F. 1. F. de pign. & hyp. See 
the fourth Article of the fourth Section. | 

We give here for an Example of that ſort of Mort- 
gage called Antichreſis, the Mortgage of Lands, or 
Houſes, for a Marriage Portion, becauſe the Intereſt of 
the Marriage Portion being due to the Husband, this 
Covenant hath nothing unlawful in its nature. But 


the Antichreſis be Intereſt of Money lent, which 
was allowed by Mel 1.2 as lkewif was U 
ſorry, is unlawful, according to our Uſage, which pu- 
niſhes Uſury, and the Contracts which palliate it under 
colour of other Covenants, See the fourth . 
L 2 0 
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of n bo. 


of another, and 
until he hath 


maitel the ſaid Sum of the Iſſues and Profie of the 


Lands, /o as in this caſe ther Money nor Land dieth, 


And therefore it is called Vivum Vadium, 


1590 diflinguiſh it from the other fore of Mortgage called. 


19. The 
Creditor 


my | C,Creditar jredia fibi ohligats ex canks. pig#otis 
hem joe refs poterit. J. 23. F. de pign. l. 11. F. 1. 


8 , : 1 : 
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Coke't, Inſtit. fol. 20g. a. 
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The Creditor who has a Right to the 


cog. 


. hm When the Creditor is put into Poſ- 
ie Debror ſeſſion of the Thing, Moveable or Im- 
borrows his moveable, that is given him in Pledge, 


own Goods 


he has a Right to keep it till he is paid 


that lt is owing to him: and. the D tor 


laid m 


Pawn. 


ditor a Right to take poſſe 


cannot turn the Creditor out of Poſſeſ- 


5 nor make uſe of his own Thing, 


without the conſent of his Creditor. 


And if, for Example, the Thing given 
in Pawn. be a Mie Things which 
the Creditor is willing to let his Debtor 


have the uſe of for à time, it will be a 


kind of Loan, which will give the Cre- 

| eſſion of it a- 
gain, the Debtor's Poſſeſſion, during the 
time that he uſes his own Thing, being 
only precarious t. Fo ef 
Pignus, manente proprietate debitoris, ſolam 
poſſeſſionem transfert ad creditorem. Poteſt ta- 
men & precario, & pro conducto re ſua uti. J. 35. 


F. 1. F. de pign. act. 


XXXI. 


1. If che. H it happens that the Pawn which a 
1 Aw Creditor has taken for his Security, be 


ſuffictent 
pay the 
Debt, the 
Debror will All 
ſtill be ac- II 


zo not ſufficient for his Payment, and that 


the Creditor cannot be charged with 
fault whereby he may have dimi- 
ed the Value of the Pawn, he will 


countable recover the Surplus of his Debt, out of 


Klus 


ratio int 


fer theSur-the other Goods of his Debtor u. 


_ ® Creditor qui non idoneum pignus accepit, non 
amittit exactionem ejus debiti quantitatis, in quam 
pignus non ſufficit. 4 28. F. de reb. cred. Siqui- 
dem minus in pignore, plus in debito inveniatur, 
in hoc quod noſcitur abundare, ſit creditori omnis 
I. uli. f. 4. C. de jure dom. imp. 
Quæſitum eſt, ſi creditor ab emptore pignoris pre- 
tium ſervare non potuiſſet, an debitor liberatus eſ- 
ſet? putavi ſi nulla culpa imputari creditori poſſit, 
manere debitorem obligatum. J. 9. f. de diſir. 


' Pign. Adverſus debitorem electis pignoribus, per- 


ſonalis actio non tollitur : ſed eo quod de pretio 


* 
* 43 \ % 
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_ twelfth and fifteenth Articles of the 
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One may mortgage his Eſtate, not 32. ow 


only for de Sts, but fike= m7 mor 
wiſe for. the Debts of others; in t 3 forthe 
ſame manner as one may become e > bay 


for other perſons ** other perſon, 
; rr 


for His dw n proper Debts, but 


De autem quis hypothecam poteſt, ' five 
de pro aliens. I. 5. §. t. F. de 


igatione, 
fun. & yp. '* 


V 

If à Debtor mortgages that which 33. Anno 
belongs to another Perſon,” and the ſaid 4 f 
Perſon conſents to the Mortgage, or by - — 
ſome act ſignifies his Approbation of It 3 is mort 4 
as if he ſigns the Contract as a Witneſs, ged h) an 
or writes it with his own hand, the ber. 
Mortgage will have its effect. For o- 


therwiſe he would partake with Impu- 
nity in the Fraud done to the Creditor. 


And it would be the ſame thing, altho” 
it were a Father who had mortgaged . 
the Houſes, or Lands, belonging to his 
ETC eee 
Pater Seio emancipato filio facile perſuaſit, ut 
ia mutuam quantitatem acciperet a Septicio cre- 
ditore, chirographum perſcriberet ſua manu filius 
eius, quod ipſe impeditus eſſet ſcribere, ſub com- 
memoratione domus ad filium pertinentis pig 
dandæ. Querebitur, an Seius infer cœtera bor 
etiam hane domum jure 0 poſſidere poflit, 
cum patris ſe hæreditate abſtinuerit, nec metuiri 
ex hoc ſolo quod mandante patre manu ſua per- 
ſeripſit inſtrumentum chirographi: cum neque con- 
ſenſum ſuum accommodaverat patri, aut ſig 
ſuo, aut alia ſcriptura? Modeſtinus reſpondit, cum 
ſua manu pignori domum ſuam futuram Seius 
ſeripſerat, conſenſum ei obligationi dediſſe mani- 
fetum eſt. 7.36. e yp. See the 
venth Secti- 
on, and the Remark on the fifteenth Article. 


- 
* 2 1 CO WET IS Ac 


SECT 


Of the ſeveral ſorts of Mortgages, 
and of the manner how a Mort- 

gage is acquired. | 
8 the Mortgage is an Acceffory Twe fr 

to Engagements, and that there Morg#* 
are ſome Engagements into which the — 67M 
Parties enter by Covenant, and others = 
which are formed without a Covenant; 
the Mortgage may likewiſe be acquired 
either by Covenant, and then it is a Con- 
ventional Mortgage; or without a Co- 
venant, by the bare effect of the Law, 
which may be called a Legal Mortgage. 
Thus, when a Seller e ngages his Eſtate 
for the Warranty of - that which he 

ſells, 


8 


of Pawns and 


ſells, and the Bayer his Eſtate for the 
paytnent of > PR. theſe are Con- 
Covenant, or Agreement: 
x Tutor, or Guardian, is called to that 
Office, his Eſtate is mortgaged for all 
that he ſhall. owe on the ſcore of his 
Adminiſtration ; and © this Mortgage 
Which the Minor acquires by La; with- 
out a Covenant; may be called. a Le 

Morigage*. Thus the Edates of Oft 
cers that are Accountable, and of ſuch 
perſons as are called to Municipal 
Offices, and imployed in collecting the 
Publick Revenue, are mortgaged for 
what they ſhall appear to be indebted to 


_ Condemnation ir a Court of Juſtice, 
7 bre a Mortgage on the Eſtate of the 
arty condemned e. And it is by the 

Authority of the Law, that all theſe 
ſorts of ortgages have been eſtabliſhed 
without the intervention of any Cove- 
— the thirty ſixth Article of the third Sectim of 
Þ See hereafter the nineteenth and twentieth Articles 
A the fifth Section. ME 

' © See the fourth Article of this Sectun, with the 


The Conventional Mortgage was ac- 
quired under the Roman Law, by the 
bare effect. of a Covenant, ot Agree- 
ment, if the Mortgage was thereby ſti- 
pulated, and even without any Inden- 
fure in Writing 4, and withour the pre- 
ſence or aſſiſtance of any Publick Of- 
ficer whatſoever z in which the Empe- 
ror Leo made ſome change, by requir- 
ing the preſence of three Witneſſes of 
gs and integrity ©. But by our U- 
age in France, Covenants do not eſta- 
bliſh. a Right of Mortgage, although it 
ſhould be therein expreſly mentioned, 
unleſs the faid Covenants are made in 
the Preſence of Publick Notaries. For 
unleſs this Formality were obſerved, it 
would be an eaſy matter for - Debtors 
who ſhould have a mind to defraud their 
Creditors, to give to their latter Credi- 
tors ancient Mortgages, by antedating 
the ſame. Thus, when we ſhall here- 
after make mention of a Conventional 
Mortgage, it is always to be underſtood 
of Covenants made in the preſence of 


F 


Notaries Publick. 


: L. 4. F. de Pign. d 
T. II. Cod. qui potior. | 
[According to the Uſage in England, the preſence of 
4 Publick Notary is not neceſſary for the eſtabliſhing a 
| Mortgage. But to prevent any fraudulent Convey- 
ances of this kind, the Law requires that all Covenants, 
by which any Intereſt in Lands paſſes, ſhould be duly 


TGAGES, ec. Tit. 1. Se 
i 


hus; when 


ne, in wing; in the prime of mungen Stat: 


The CONTENTS. 


1. The Mortgage is either general, of 
. ſpecial. a 

2. The Special Mortgage is of two ſorts: 

3. The Mortgage is either ſimple, or pris 

232... 977 to 29 2 got) 


4 


4. Three ways of acquiring a Mortguge. 
7. A Mortgage is either expreſs, or tacit: 
6. 4 Mortgage is either Conventional, of 

JED OE. 0:7 ST 36 £4: 1 
7. The Greditor cannot by force, take the 


Pawn from bis Debtor. 
the Publick Þ. Thus, the Sentences of ß 5 


1. ; 


FJNE may mortgage either all his . e 

Eſtate in feen Or only fore Mortgage is 
7 either gene- 
ral or ſpeci- 


al. 


part of it, which he particularly ſpeci- 
fies. And this makes two firſt Kinds of 
Mortgage, the one General, and the o- 
ther Special; and one may alſo join both 
the one and the other together, engag- 
ing at the ſame time, both all his Eſtate 
in general, and likewiſe ſome part of it 
in particular, which he expreſly men- 
tions a. PER | 5 

2 Quod dicitur, ereditorem probare debere; cuhni 
conveniebat rem in bonis debitoris al ad eam con- 
ventionem pertinet, qui ſpecialiter facta eſt, non 
ad illanj, quæ quotidiè inſeri ſolet cautionibus, 1t 
ſpecialiter rebus hypothece nomint aatis, cætera etium 
bona teneantur debitoris, que nunc habet, & que poſiex 
acquiſiverit, perinde atque ſi ſpecialiter he res fuiſſent 
obligate. |. 15. F. 1. ff. de pign. & hyp. Per ge- 
neralem aut ſpecialem nominatim hypothecam. 
Novel. 112. c. 1. ä 


* op 


| 8 


The Special Mortgag e is of two 2. Theſþe- 


ſorts. One, where the 
into Poſſeſſion ; and the other, where 
the Thing that is engaged remains in 
the Debtor's Cuſtody. Thus, in the 
Mortgage called Antichreſis, the Credi- 
tor is in poſſeſſion of the Thing engaged 
to him; and in the bare Special Mort- 

age, the Debtor remains in poſſeſſion 
of the Thing that is mortgaged. Thus, 
one may give his Moveables for Secu- 
rity, whether he delivers them to his 
Creditor, or whether he keeps them in 
his own hands. But the Appfoprition 
of a Moveable for the Security of a 
Debt, is not, . wat ſpeaking, Spe- 
cial, but whilſt the Thing is in the 
Cuſtody of the Creditor, or that he has 
a Preference upon it before other Cres 
ditors b. 

b Pignus contrahitur non ſola traditione, ſed eti- 
am nudd conventione, & ſi non traditum eſt. J. f. 
F. de pign. act. Si ayrixgnois, id oft, mtu pignoris 


2 


reditor is put ©! rg, 
gage 


two forts. 
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Te aut in ædes 
aliquis inducatur: eouſque retinet r 
noris loco, donec illi pecunia ſolvatur. J. 11.4.1. 

FF de pign. & hyp. See the fifth Section, CONCern- 
ing the Preference of Creditors, ., 
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3. e The Mortgage, under another View 
Mortgage may be divided into two other Kinds: 


1 
* 


A's One is that of the ſimple Mortgage; 
7rivileged, and the other is that which gives a Pre- 
ference, . or a Privilege. The ſimple 


Mortgage is that which is barely an Ap- 
propriation of the Thing mortgaged, 
without any other difference among ma- 
ny Creditors to whom the ſame I hing 
has been engaged at different times, 
than that he who is firſt in time, will 
be preferr'd to the others who have no 
Privilege: and the Mortgage which is 
rivileged, is that which gives a Pre- 
25 without reſpect to time. Thus, 
the Creditor whoſe Money has been laid 
out in repairing, or rebuilding, a Houſe, 
is preferred before the Creditors who 
had a prior Mortgage upon the faid 
- e, 5 
Cum de pignore utraque pars contendit, præ- 
valet jure, qui prævenit tempore. J. 2. in fine C. qui 
Per. in Pn. hab. ads Chun 
Sicut prior es tempore, ita potior es jure. l. 4. 
Interdum poſterior potior eſt priori, ut puta, fi 
in rem iftam conſervandam impenſum eſt, quod 
ſequens credidit. J. 5, |; od. | 
4. Thee The Mortgage is acquired three man- 
ways of ac- ner of ways; either with the conſent 
quiring 4 of the Debtor by Agreement, if he en- 
weak ages his Eſtate d; or, without the 
ebtor's conſent, by the Quality and 
bare Effect of the ey z the 
Nature of which is ſuch, that the Law 
has annexed to it the Security of a 
Mortgage, as in the caſes mentioned in 
the following Article*: or laſtly, the 
Mortgage is acquired by the Authority 
of Juſtice , altho' the Law had given 
no Mortgage: whieh happens when the 
Creditor who had no 3 ob- 
tains a Sentence of Condemnation in 
his favour; for the Sentence, or De- 
cree which condemns the Debtor, gives 
a Mortgage to the Creditor, altho' no 
mention be made of it in the Sentence. 


. © De pignore jure honorario naſcitur pacto ac- 
tio. J. 17. §. 2. f de pact, Contrahitur hypotheca 
per pactum conventum. J. 4. de pign. & hyp. 

Eo jure utimur, ut quæ in prædia urbana in- 
ducta, illata ſunt, pignori eſſe credantur, quaſi id 
tacite convenerit. J. 4. F. in quib. cauſ. pign. vel 
77 tac. contr. Fiſcus ſemper habet jus pignoris. 
46. f. 3. F. de jur. fiſci. 
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ed in the fifth Section. 


ventional Mortgage is expreſlly. ſtipu- 


„ e 


. 
. Tb. C. de pros. fign... ae 
lt. C. ry Noo oft mi. 

s in poſſe 


rum, 11 ex quacu | — — cauſa mapiſtra 


« 


All Mortgages are either expreſs, of . , 

tacit, We "i that an ens Mort- . 

Gerz which. is acquired by a Title, or #rexp';, 
ced, wherein the Mortgage is expreſs . 

ſed, ſuch as a Bond, or a Contra&s. 

And that is called a tacit Mortgage, 

which is acquired by Right b, altho it 

be not particularly mentioned; ſuch as 

that which Minors, Prodigals, and Ide- 


4 


ots, or Mad-men, have, on the Eſtates 


of their Tutors, or Guardians i; ſuch 
as the King has on the Eſtates of the 
Farmers and Receivers of his Revenue! : 
and {ome others, which ſhall be explain- 


B . 
4. F. de pign. . | | 
© - » Quaſi 1d tacite INE J. 4. F. in quib. cauſ. 
pign. vel hyp. tac. contr. | | 
Pro officio adminiſtrationis tutoris, vel curato- 
ris bona, fi debitores exiſtant, tamquam pignoris 
titulo obligata, minores fibi vindicare minimè pro- 
hibentur. J. 20. C. de adm. tut. Nov. 118. c. 5. in f. 
Equiſſimum erit cæteros quoque quibus curatores 
quaſi debilibus, vel prodigis dantur, vel ſurdo, vel 
muto, vel fatuo, idem privilegium competere. I. 19. 
§. 1. J. 20. I. 2 1. J. 22. . de reb. aud. jud. poſſ. I. 1. 
§. 1. C. de rei ux. act. See the thirty ſixth Article 
of the third Section of Tutors. — 

! Certum eſt ejus qui cum fiſco contrahit, bona 
veluti pignoris titulo obligari, quamvis ſpecialiter 
id non exprimatur. J. 2. C. in quis. _ a v. byp. 


per pactum oonventum. 


tac. See the nineteenth Article of the fifth Section. 


VI. 
The diſtinction explained in the fore- 6, A lin. 
going Article, of an expreſs Mortgage, gage « e. 
and of a tacit Mortgage, may be ap- © 
plied to that of a Conventional Mort- har pry 
gage, and of a Legal Morgage z of 
which mention has made in the 
Preamble of this Section; for the Con- 


lated by the Agreement; and the Legal 
Mortgage is underſtood, whether it be 
expreſſed or not n. — 


= Duplum genus hypothecarum, unum quidem 
quod ex conventionibus & pactis hominum. naſci- 
tur: aliud quod a judicibus datur, & prætorium 
nuncupatur. J. 2. C. de pret. pign. See the fifth Art. 
1 VII. A 
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take 
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his 


5. The Crer 
force 
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h, b 
of it Teal fall upon this Credi- 


SECT. Mk... 
Of the Effefts of the Mortgage, and 


ef the Engagements which it 
forms on the Debtor's part. 


The CONTENTS. 


* — nn CET OSS 8 


Right to get the Thing that is 
Morigageds or pawned, expoſed to 
2. Second efeft a Ri, 


N mori gaga. | 
3. The third effeft, Preference of the firſt 
2 3 2] 
A fourth effect, Security for all t 
5 . conſequences of the Debt. 
r. Theſe Effects take place, whether the 
Mortgage be General, or Special. 
6. Diſcuſſion in favour of a third Poſſeſ- 


or. 
7. In what manner a ſubſequent Credi- 
tor may ſecure his Mortgage againſt 
prior Creditors. 
8. The /ame. 
9. Of the Sale of the Thing that is pawn- 
ed, or mortgaged. 
3 


Qf Pawns and Mon reoxs, It. Tit. 1. Sect. 3. 


1. The firſt effeft of the Mortgage, is the 


to follow the 


359 

10. Agreement about the Sale of the Pawn. 

14. Stipulation, that the Pledge ſhall be- 

lung to the Creditor in default of 
RT, ee 
When ſeveral Things 

'; -. 1 mortgaged for 


gs are, pawmed, or 
the ſame Debt. 
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. 
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424 the ſame Debt. 
ty. The Monies ariſing from the Fruits 
111; 2, Das. 5 5 | 
16. Effet of tbe Mortgage before the 
Effett of the Mortgage of a ſecond 
Creditor, upon a Thing pre-engaged 
has laid out on the Pledge. 
Improvements of the Pledge made by 
/ his Pleage is evicted from him. 
22. Whes the Debtor pou in Pawn one 
24. The Debtor cannot take hack the 
Pawn, without the Cretlitor”s con- 
26. The Effect of the Mortgage depends on 
the Effect of the Obligation. 
to ſecure to the Creditor his Pay- e f 
ment, the firſt Effect of the Mortgage Nn, 
Thing mortgaged, whether the Credi- Thing that 
tor has been put into poſſeſſion of it, or i moriga- 
expoſed to 
Si in hoe quod jure tibi debetur, ſitisfactum . 
jubebit fieri. J. 14. C. de diſtract. pign. I. g.cod. 
" Sed eh non e 4. 3 pignore, 
our Uſage the Pawn cannot be 
conſent of the Debtor, or by the Authority of Fuſtice, 
II. 
The ſecond effect of the Mortgage 2. Sword - 


14. Wings are engaged for one 
of the Thing pawned, or mortgaged, 
wm firſt be applied 70 the Aicher e 
e the Iutereſt, and next of t 
©... Term of Payment. 
15 Mortgage for a Conditional Debt. 
1 
to another. | 
19. Of the Expences which the Creditor 
Ihe Creditor. "* 
21. The Creditor does not loſe his Debt, 
Toying inſtead of another. 
23. How tht Creditor is to be put im poſ- 
| for of his Pledge. ww 
25. The Mortgage is limited to the Right 
which the Debtor had. 

"HE Uſe of the Mortgage being 1. Th ff 
is, the Right to ſell the Pledge, or : —_ 
whether it has remained in the hands of 2 8 
the Debtor *, wee gx 
non fuerit, debitoribus res obligatas tenentibus, adi 
tus præſes provinciz, tibi diſtrahendi facultatem 
gr icy * utimur, ut liceat diſtrahere. J. 4. 

Fe ſold, but with the 
See the ninth Article, with the Remark on it, and tht 
is, that into whatſoever hands the Thing i, 
| mort? 


. 


— 


Preference 
of the fir 
Creditor. 


. - ee en eee obligata, & poſtea res alli ſpeci ter pignari denturz - 
III. Waun en 3 Up 5 —— 
* n e third ee of the Mortgaj pore tu cordparaſt, non oporter 1 qui poſe 
which is a conſequence of the two int tea credidit, een 46. C. eo. Ste the tollow- 
FL that among many Creditors to whom ing. Artig. 05 dige ei on "oy, "Os, I's ih 
the ſame Debtor mortga the fame 94 on fam dt bac Toons ba: 
Land, or Tenement, tlie firſt Pin Hate 8 * Alt 1o' the Creditor who bias 4 et 6. Diſeuf- 
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x alles," porno that 
1D Nes rs it to ſecond Cxc- 
-dirbrj giving bir power ve ſell it, which 
he had not given to the firſtʒ ot that he 

Fer e ee bd Poſſeſſor?; 
or that che ſells the Thing, or 
away, or diſpoſes of ĩt othery fe,-i6r 
that he i ſtript of it withour his own 
act and deed; e to Whom he 
had Before mortgaged it has a Right do 
follow the hin, WEFEY ties it from 
theiPoſleſfors?. » e IM. oN OX. 24 


* 


* 
1 Na 


WY fun dus pignoratus venterir, 'mantre caufirn 
pit noris, quia cum ſua cauſa indus tranſeat. J. 18, 
2. , VV. Now! IIc. 1. 

* * 2 obligata ſit, nihil verò de ven- 
Ag enerit, poſterior verò de hypothera 
— 2 5 riorem potiorem 
eſſe. am & in pigiore t; ſi prior convene- 
n de pi * 6 Hale — res ng I adhũc 
| ele prom. LEAF gs in 


preferred; and has a Right to follow 
the Barid, or Tenemenr, even when it 
is in the hands of the other Creditors, 
-ahid to recover it from him WhO is in 
Fe rn 


kan JAN) 0% Wann e & 
BA Cam de pignore we Pars contendit, præ- 
5 jure, qui prævenit tempore. /, 2. in fine. I. 4. 
C. qui pot. I. 1 1. F. cod, In pignore placet, ſi prior 
W da de pignore, licet dd res tradatur, 


— 


adhuc potiorem eſſe priorem. g F. 8 


4 


See the KEY Article. \ £ 


KY udn rr Id \ Ll x 
. Þ IV. NY 
This is likewiſe a fourth effect of the 


effect, „Mortgage, that it ſerves. as a Trig 


quences of 


not only for what is due at the t 


that the Mortgage is contracted; bs 


Ihe Detr., alſo for all the/Conſequences that ſhall 


ariſe from the ſaid Debt, and which 
ſhall augment it; ſuch as the Intereſt of 
the Principal Sum, Coſts and Damages, 
Expences laid out in preſerving the 


. Pledge, and others of the like nature d. 


And the Creditor, ſhall have his: Mort- 
gage for all theſe Conſequences, from 
pes day that he has 1 it for the e 

»; Fol 


4 Cam Pur ex beate werde poteſt, non ſo- 
lum ob ſortem, ſed ob cætera quoque veluti uſuras, 
& kg in id impenſa ſunt. . 8. H. Alt. F. de Pign. 


Rea Suche Titius pecuniam mutuam dedit ſub uſu- 


ris, acceptis pignoribus: eidemque debitori Mævius, 


ſub iiſdem pignoribus, pecuniam dedit. Quæro, 
an 5 non tantum ſortis, & earum uſurarum no- 
mine quæ acceſſerunt, potior eſſet? reſpondit, Lu- 
cium Reon? in omne quod ei debetur potiorem 


elle. L 18. F. per. in pif. V. 1.8. F. & hn. act. 
3 


wes it 


Mortgages — 


; ame, vi n o 1 


8 . 
ene. if & babe 
biber the e, . 
od Re OD ee, 
Are Dee i 69 Mort-4 Oe, 
oft ſonit pa aw or Tene. or Special. 
Went: e ether 9 he 'Mort- 
Hh: th her recen hiv: be 


88 10 6 Tags, 
Gen a | 
wech bebe ik Oy * 


Hkewiſe itte f 
N 


4 * 1 7 
411 . 1 241 7 00 19 41 


eo potior eſt, cui poſtea prædium ex his bonis da- 
nr. J. ar Fr qui ferm in g. Si genernliter bona ſint 


gage, whether General, or Special, may /# — 75 
third Foſ- 


exerciſe his Right on all the Lands and % 


ui generaliter bona . pignori 7 : 


Tenements that are ſubject ro the Mort. fis 


e, ard Cen on thoſe: Which are in 
9 Poſſeſſion of third Perſons; ; 1 5 
ſeems agreeable to Equi WY gr it that if he can 
Hope to _ her 6 x a ö his Debt 
out of * ger remain 
with bis Be or, th ey not "= 
with t 8 the thi d Poſſeſſor, ev 
altho' 1 Mags Abs Sx 
chat before he moleſts the third Poſſeſ- 
ſor, and gives occaſion to the conſe- 

uences of having a Recourſe againſt 
che Debtor, he ought to diſcuſs the 
other Tae n in r 988 > 


Poſſeſſion 8. 


cial; bur | 


8 Quamvis 8 ſpeciliter 2 & uni- 


verſa Bona generaliter adverſarium tuum pignori 
accepiſſe, & æquale jus in omnibus habere, juriſ- 


dictio tamen temperanda eſt; ideoque ſi certum eſt 
poſſe eum ex his, quæ nominatim ei pignori obli- 


ta ſunt, univerſum redigere debitum, ea quæ 


poſtea ex eiſdem bonis pignori accepiſti, TO 
tibi non auferri præſes N jubebit. 1. 2. 
de pign. b. | | 
Quz ſpecialiter vobis obliga ta 8 aner 
detrectantibus ſolutionem, on fide debetis & ſo- 
lemniter vendere. 
tio pignoris debito ſatisfieri poſſit Quod fi quid 
deerit, non prohibemini cætera etiam bonn, jure 
conventionis conſequi. I. 9. C. de diſtr. pin. Moſ- 
chis quædam fiſci debitrix ex conductione . 
lis, hæredes habuerat, à quibus poſt aditam hæredi- 
tatem Faria Senilla, & alii prædia emerant: cum 
convenirentur propter Moſchidis reliqua, & dice- 
bant hæredes Moſchidis idoneos 9 & multos alios 
ex iiſdem bonis emiſſe, æquum putayit R 


Ita enim apparebit, an ex pre- 


prius hæredes conveniri debere: in reliquum, pof- 


ſeſſorem omnem: & ita pronuntiavit. Your: _ de 


O Pawxs and MorTcAGts, Sc. Tit. 1. Sect. 3. 361 


ur «fiſe. I. 1. C. de conv. fiſe, deb. Sed neque ad res 
debitorum, quæ ab aliis detinentur veniat prius, an- 
tequam tranſeat viam ſuper perſonalibus, &c. 


Nov. 4. c. 2. 
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int have ſet down here this Rule about Diſcuſſion, be- 
cauſe it is of the Roman Law, and obſerved in ſome 
Provinces. But in others the Creditor is not obliged to 
diſcuſs the Goods of the Debtor, before he comes againſt 
the third Poſſeſſor, and he may ſeize at the ſame time, 


and without diſcuſſion, all the Eſtate that is ſubject to 


his Mortgage, whether it be General, er Special, altho' 
the ſame be in the Poſſeſſion of third Perſons, See the 
farrth Article of the ſecond Section of Suretie.. 
I is to be obſerved on this Subject of a General and 
Special Mortgage, that altho' it ſeem that the Special 
Mortgage denotes a more particular Security on the 
Houſes and Lands that are ſpecified, than the bare Ge- 
neral Mortgage, which does not ſpecify any one in parti- 
cular ; yet notwithſtanding it is. certain, that as to the. 
Right of Mortgage, and its Effects, it is equal to the 
; Creditor, whether his Mortgage be only in general on all 
bis Debtor's late, or that there be added to it a Spe- 
cial Mortgage on ſome particular Land, or Tenement, 
that is expreſly mentioned. For the Effects of the Mort- 
gage are always the ſame on the Eftate that is ſubject 
to it, as has been remarked in the fifth Article. And 
the General Mortgage gives the ſame Right to the Cre- 
ditor on every one of the Lands and Tinements which 
it comprehends, as he could have from a Special Mort- 
gage, which ſhould name every one of them in parricu- 
lar. Thus, as to what concerns the Effect and Uſe of 
the Mortgage between the Creditor and the Debtor, there 
ſeems to be no other difference between the Special and Gene- 
ral Mortgage, than that the Special Mortgage points aut 
to the Creditor certain Houſes, or Lands, upon which he 
may exerciſe his Right ; and that the General Mortgage 
ſpecifying none in particular, the Creditor, who is igno- 
rant what Houſes and Lands belong to his Debtor, is 
obliged to Men himſelf t 
But if we conſider the Uſe of the Mortgage between 
the Creditors of one and the ſame Debtor, or between a 
Creditor, and a third Poſſeſſor of an Eſtate mortgaged 
ro the ſaid Creditor; it would ſeem by the two firſt Texts 
cited on this Article, that when the Creditor who has 
a Special Mortgage on forme particular Land, or Tene- 
ment, and a General Mortgage on the whole Eſtate of 
his Debtor, exerciſes his Right of Mortgage on other parts 
of the Eſtate beſides thoſe which are ſpecially engaged to 
him, and that his Action intereſts either other Creditors, 


or third Pofſeſſors, whom he calls upon for the Eſtate 


which they have in their hands; - theſe other Creditors, 
and third Poſſeſſors, might oblige him to begin with the 
diſcuſſion of the Lands and Trements that are ſpecially 


mortgaged to him, before he comes to the others. But 


this effect of the Special Mortgage, the precaution 
2h if Creditor had taken by Pipulating ths Special 
Security would turn 10 his prejudice, And in all ap- 
Penrance, it is this which has given accaſion to thoſe 
who beſides the General Mortgage on the whole Eſtate 7 
their Debtor, procured ſome Houſes and Lands to 
gaged to them in particular, to add this Clauſe, 
r the Special Mortgage ſhould not derogate from the 
al, nor the General from the Special. And ſeeing 
the uſe of thisClauſe is ordinary, in all Deeds of Special 
Mortgages, and that it is highly equitable, that ſeeing 
the. Special Mortgage was not added to the General to 
* from it, and to make the Condition of the Cre- 
itor worſe ; it ſeems that by an effect of this Equity, 
and by the Uſage of — . C — is 5 a 4 
to be always underſtood altho' it be not expreſly mentioned, 
and that the Uſage. has reſtored the Creduors to their Na- 
tural Right of exerciſmg their Mortgage indlifferently up- 
on the whole Eflate that is 72. to it, without bemg 
obliged to diſcuſ; previouſly that part of it on which 
they have their Special Mortgage, even altho' that Clauſe 
had not been expreſſed, So that it ſeems that it is not 
any more in uſe to diſcuſs the Lands and Tenements 


Vot. L 


which are ſpecially mortgaged, before they put in their 
claim to the others. , 5 5 

But there is another fort of Diſcuſſion, which is that 
which has been explained in this Article, eſtabliſhed in 
favour of a third Poſſeſſor, who is in Poſſiſſum of Houſes, 
or Lands, mortgaged to aCreditor. And this Diſcuſſim 
bas nothing in common with that of a Special Moregage 
before a General ono. For on the contrary, altho the 
Mortgage which a Creditor has on a. Houſe, or Lands, 
which are in the hands of a third Poſſeſſor, be a Special 
Mortgage, yet he cannot exerciſe it againſt this third 
Poſſeſſor, until he has firſt diſcuſſed the remaining part of 


. the Eftate that is ſubject to his Mortgage, And this ts 


d on a Principle of Equity, which ſeems to re- 


 qutire that this third Poſſeſſor ſhould not be diſturbed in 


is Poſſeſſion without a neceſſity, and that he be not forced 
to have his Recuurſe againſt the Debtor, and that the 
Debtor be not expoſed to the conſequences of a Warranty : 
but that this third Poſſeſſor ſhould remain unmoleſted in 
his Poſſeſſion, till it ſhall appear by the Diſcuſſion of the 
other Effetts, whether the Creditor may be paid without 
moleſting the third Poſſeſſor. Ir is becauſe of theſe Rea- 
ſons, and on the Foundation of the laſt Text cited on this 
Article, that the Diſcuſſion in favonr of. a third Poſſeſſor 


' received in ſome Cuſtoms ; altho' in others the Creditor 


may bring his Action immediately againſt the third Poſ- 
ſeſſor of the Thing on which he has his Mortgage; and 
that upon another View of Equity, betauſe of the Incon- 
ventencies which may enſue, if the other Effects are not 
ſufficient to ſatisfy the Mortgagee. For in that caſe the 
ſe 36h proves altogether fruitleſs, and is of no other 

e but te multiply Law-Suits and Coſts, which are 
2 both to 5 Creditor, the Debtor, and even to 
the third Poſſeſſor, ſeeing the Houſes, or Lands; which he 
is in poſſeſſion of, will prove thereby to be engaged for a 
greater Sum, than t were efo: 8 the Diſcuſſion ; 
whereas the condition of the Poſſeſſor might have been 
better, if he had diſcharged at firſt the Debt in order to 
keep the Eſtate he was in poſſeſſion of. So that it might 
perhaps be more advantageous both to the Creditor, the 
Debtor, and alſo to the third Poſſeſſor, if there were no 
Diſcuſſion at all, For the Poſſeſſor ought to take his 
meaſures aright, and to make his choice, either not to 
demand the Diſcuſſion, or to be contented to bear the 
charges of it, in caſe the Diſcuſſion prove fruitle/; by the 
event. 

It will be needleſs to explain here ſore other diffe- 
rences which were in the Roman Law between the Spe- 
cial and General Mortgage, ſeeing they are not in uſe 
with s. V. I. 12. Cod. de don inter vir. & uxor. 
1; 3. Cod. de ſervo pign. dato man. Nov. 7. c. 6. 


\ The effect of the Mort ge is uſeleſs 7. In what 
to the Creditor, whilſt other prior Cre- manner a 
ditors have their Mortgage on the ſame ent 


| re | Creditor 
Eſtate for all that it is worth. But he v ſeeure 


may ſecure his Mortgage by paying off hi Aor- ( 


that which is due to the Creditors who gage a- 
have a prior Mortgage to his, or by de- gainſ — 
poſiting the Money, in caſe the Credi- -- 
tors refuſe to take it b. | 


Prior quidem creditor compelli non poteſt tibi, 

ui poſteriore loco pignus accepiſti, debitum of- 
. ſed fi tu illi jd omne quod debetur ſolveris, 
pignoris tui cauſa firmabitur, J. 5. C. qui potior. 
Qui pignus ſecundo loco accipit, ita jus ſuum con- 
fir mare poteſt, ſi priori creditori pecuniam ſolverit: 
aut chm obtuliſſet, .i{que accipere noluiſſet, eam ob- 
ſignavit, & depoſuit, nec in uſus ſuos convertit. 
J. 1. cod. | 

: This Dep ſting the Money ought to be made ac- 
cording to t 225 preſcribed by our Uſage, that 
is, with the permiſſion of the Fudge, and after calling 
the adverſe Party to ſee V Money depoſited. 
| aa It 


— 


4 = 
1 EA 


the fixth Section. 


{ 


The CIVIE-LAW, Sc. Boox III. 


' It is to be remarked on this Article, that we do not 
dealt here of the Subſtitution to the ancient Creditor. 
See concerning the ſaid Subſtitution the ſixth \Arnele of 


VII. 


tors ave obliged to make their Right known, by oppoſing 
rhe Seizure and Sale of the Eſtates of their RA 2 | 
the Security of their Mortgages aud other Rights, except- 
ing only ſome Rights which are preſerved without putting 
wy Oppoſition; ſuch as Duit-Rents, Services, Feudal 

es. And if the Creditor does not put in his Claim, 


TEL * | bar „ ce to ſarve his Right of Mortgage, he will have loſt 
8. Te The Payment which à Creditor 4% nighe os rhe Lands —— which are ſold o 
Jame. makes to another prior Creditor, ſecures th matter. Si eo tempore quo prædium diſtrahe- 


9. Of the 


him his Pledge only with regard to the 
Creditors who are poſterior to him 
whom he pays off. But it is uſeleſs to 


him with reſpect to all other Creditors. 


who are prior to his own Mortgage, 
and to that which he has paid offt. 

h Conſequence of the preceding Articles. Si 
quoniam non reſtituebat rem 1 poſſeſſor 
condemnatus ex præfatis modis, litis æſtimationem 


exſolverit: an perinde ſecundo creditori teneatur, 


ac ſi ſoluta ſit pecunia priori, quæritur. Et rectè 
puto hoc admittendum eſſe. l. 12. f. 1. . qui pot. 
Whether it has been agreed that tlie 


Sale of the Creditor might ſell the Pledge, or whe- 


| ſeized and fold, he obſerving i 


batur, programmate admoniti creditores, chm præ- 
ſentes efſent, jus ſuum executi non ſunt, poſſunt 
videri obligationem pignoris amiſiſſe. 1. 6. Cod. de 
remiſſ. pign. V. Tit. Cod. de jur. dom. impetr. 
Altho' this Lam has relation to an Uſage different from 
ours, yet it may be applied to it. £ 

As to Moveables, if the Creditor is in poſſeſſion of a 
Pawn, he may, with the Debtor's conſent, either buy it 
himſelf at'a reaſonable Price, or ſuffer it to be ſold to a 
third Perſom, and the Price to be paid to him; or if the 
Debtor will nur conſent to the Sale, the Creditor may 
procure leave from the Fudge to have the Thing fold. 
And as for the Moveables which remain in the hands of 
the Debtor, the Creditor who has à Mortgage, or an 
Order for ſeizing and diſtraining, may cauſe them to be 
Formalities preſcribed in 


theſe forts of Sales. 
| X. 


Thing 199t ther no mention at all has been made If it had been agreed between the 10. Ane 
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the Price of the Thing which is pawn- 
ed or mortgaged. Thus, the Creditor 


who has ſtipulated that he may ſell the 


Pledge, has no preference before him 


who has made no ſuch Stipulation! 


gi convenerit de diſtrahendo pignore, ſive ab 
initio, ſive poſteà, non tantùm venditio valet, ve- 
rum incipit emptor dominium rei habere. Sed & 
ſi non convenerit de diſtrahendo pignore, hoc ta- 
men jure utimur, ut liceat diſtrahere. J. 4. fi de. 
pigu. act. Si priori hypotheca obligata ſit, nihil 
verò de venditione convenerit, poſterior verò de 
hypotheca vendenda convenerit, veriùs priorem po- 
tiorem eſſe. J. 12. F. qui patior. 

We do not ſay in this Article, that the Creditor may 
ſell the Pledge, but only that the Pledge may be ſold. 
For by: our 775 the Creditor cannot of his own Autho- 
rity ſell the, Thing he has in Pawn, or Mortgage, as he 
might have done by the Roman Law. But. the Thing. 
muſt be fold either with the Debtor's conſent, or by Au- 


3 b of it, yet nevertheleſs it may be ſold. Debtor and Creditor, that the Pledge en abu 
ö gagel. For it is the Natural Effect of a Pawn, ſhould not be ſold till after a certain os * 
[ or Mortgage, that if the Debtor does time, or ſimply, that it ſhould not be 
not pay his Debt ſome other Way, the fold at all; the Sale in the. firſt caſe 
| + Creditor may take his Payment out of could not be made till after the time 


limited: and in the ſecond caſe, the 
Creditor might ſummon the Debtor to 
pay, and in default of Payment, might 
procure an Order for the Sale, after a 
delay to be regulated by the Judge. For 
the effect of chat Agreement is not to 
render the Payn always uſeleſs n. 


n Ubi vero convenit ne diſtraheretur, creditor, 
ſi diſtraxerit, furti obligatur: niſi ei ter fuerit de- 
nuntiatum ut ſolvat, & ceſſaverit. J. 4. F. de pign. 

Theſe three Summons, or Notices, are not in uſe with 
us, For, as ph been remarked on the _— Article, 
the Pledge cunnot be fold bus by an Order of the Fudge, 
if the Debtor dbes not cunſent to the Sale. So that we 
have concerved this tenth Article in a' mumer conform- 
able to our Uſage. © 6 | 


XI. 


Altho' the Thing pawned, or mort- 1 1. Sin. 

aged, be given that it may be ſold in _ 
efault of Payment, yet the Creditor” 1, 

cannot ſtipulate, that if he is not payed;, the Cu- 
it, either becauſe his Warranty is not ſufficient 5 FRO ons Fo boo 1 5 2 1 
N is tent enough, fror N e ien Wer r n 

or for other Reaſons, the Creditor may in tht caſe Jars = 3 8 dr D 2 8 * eu of 3 

a on<the Land, or Tenement, and cauſe it to 'be fold by 1 yment. For uch a | Ovenan Wwou 

Cant, or Auttion; obſerving" the neceſſary Publications, be Kain Mos Humanity - and. Good 

and other Formalities. Aud this manner of Six and Manners; te: ing the Pledge may chance 

Sale, with all its Formalities, has been eſtabliſhed in to be of greater Value, or eſtecmed by 
3 Dale; yo — Mar <7. char a the Debtor to be worth more than the 
might find Inhancers of the Price, or that they might Debt: and becauſe it is given to the 
have time for paying; and alſoin favour of the Buyers, Creditor only for his Security, and not 
_—— aſcertain "ther Purchaſe, by iſthwrgins that he may take advantage of the Po- 
„or Tenements purchaſed in this manner * r Hs Debto the Debtor 

tion, preceded by all chefe" Formalitits. For the Cd. and Creditor may agree, that 15 f | on 
12 goku I Debtor 


thority\of Fuſtice. Thus, as 't0 Immoveables, the Land, 
or Tenement that is mortgaged, may be fold by the Debtor, 
by mutual conſent, either to the Creditor himſelf, far 
a reaſonable Price, or to a third Perſon, upon condition 
that he diſcharge the Debt. But F the Debtor refuſts' 
zo ſell the ſaid Land, or Tenemnent, or is not able to ſell 
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mortgaged, 


for the ſame to exerciſe his Right of Mort age upon 


Debt, 


| Debtor does not pay within a certain 
time, the Thing engaged ſhall remain as 
fold to the Creditor for the Price which 
they ſhall then regulate between them- 
ſelves, when the Sale is to take effect. 
And this is a conditional Sale, which 
has nothing unlawful in ite, provided 
that the Thing be eſtimated at a reaſon- 
able Price, either by a Court of Juſtice, 


Creditor, and with a liberty to the Debt- 
or either to part with the Pledge to the 
Creditor at that Price, paying the Over- 


acquit the Debt; or to have it ſold b 
Cant, or Auction; or to take it back 
himſelf, he paying the Debt. And if 
the Debtor makes choice of this laſt Ex- 
dient, the Judge may fix a time for 
his paying the Debt, and taking up his 
Pledge. . 


® Quoniam inter alias captiones præcipuæ commiſ- 
ſoriæ pignorum legis creſcit aſperitas, placet infir- 
mari cam, & in poſterum omnem ejus memoriam 
aboleri. Si quis igitur tali contractu laborat, hac 
ſanctione reſpiret, quæ cum præteritis præſentia 
quoque repellit, & futura prohibet. Creditores enim 
re amiſsã jubemus recuperare quod dederunt. 0. ult. 
C. de pad. pign. See the eighth Article of the third 
Section, and the eleventh and twelfth Articles of 
the twelfth Section of the Contract of Sale. | 
Poteſt ita fieri pignoris datio, hypothecæve, 
ut, ſi intra certum tempus non fit ſoluta pecunia, jure 
emptoris poſſideat rem, juſto pretio tunc æſtimandam. 
Hoc enim caſu videtur quodam modo conditionalis 
eſſe venditio. Et ita divi Severus & Antoninus re- 
ſicripſerunt. J. 16. F. Alt. F. de pign. & hyp. See the 
fourth Article of the fifth Section of the Contract 
of Sale, and the ſeventeenth Article of the ſecond 
Section of Covenants. 
Eſtimationem autem pignoris, donec apud cre- 
ditorem eumdemque dominum 88 ſive 

amplioris, five minoris, quantum ad debitum, quan- 
titatis eſt, judicialis eſſe volumus definitionis. Ut 
quod judex ſuper hoc ſtatuerit, hoc in æſtimatione 
Pignoris obtineat. I. Alt. C. de jure dom. impetrr. 


XII. 


Ihen If ſeveral T hings are pawned, or 


mortgaged for one and the ſame Debt, 
whether by a Special, or General Mort- 
gage, the Creditor has it in his choice 


which of them he pleaſes p. us the 
Creditor to whom all the Moveables are 
engaged, may ſeiſe upon, and cauſe to 
be ſold, ſuch of the Moveables as he 
pleaſes: and he may likewiſe chuſe a- 
N Immoveables. But altho' all 
the Moveables and Immoveables of a 
Debtor be mortgaged, if the Debtor 
be a Minor, the Creditor cannot expoſe 


bles, till he has firſt diſcuſſed the Move- 
ables 4. 


Creditoris arbitrio permittitur, ex pignoribus 
Vo L. I. 


or by the mutual Conſent of Debtor and 


plus, if the Pledge be not enough to 


to Sale, nor ſeize upon the Immovea- 


Of Pawns and MorTeacts, Sc. Tit. L. Sect.3. 369 


ſibi obligatis, quibus velit diſtractis, ad ſuum com- 
modum pervenire. J. 8. F. de diſtr. pign. _ 
In venditione pignorum captorum faciend a, 
imò quidem res mobiles animales pignori capi 
ubent, mox diſtrahi quarum pretium ſi ſuffecerit 
e eſt, ſi non ſuffecerit, etiam ſoli pignora capi 
jubent, & diſtrahi. J. 15. §. 2. F. de re jud. 
This Law touching the Diſcuſſion of the Moveables, 
is aboliſhed by the ſeventy fourth Article of the Ordinance 
of 1539, and it is obſerved in France only with reſpec? 
to Minors, except in ſome Cuſtoms which direct that the 
Moveables be firſt diſcuſſed, before they proceed ro the 
Seiſure of the Real Eſtate. | 


XIII. 


The Debtor who hath mortgaged a 13. he 
Thing, or laid it in Pawn, cannot diſ- way 2 
engage it without the conſent of the repo 
Creditor, even altho' he ſhould offer pawn, 4y 


Bail; for this Security is not ke an to giving ano- 


that of the Pawn. But if he offers a- % in 1 


3 b 
nother Pawn which is worth as much, Ag J 


or more, than that which he gave at Ball. 
firſt ; and that, for Example, 1 of 

a Bed, a Suit of Hangings, or other 
Moveable that is pawned, the Debtor, 
who has occaſion for them, offers Sil- 
ver Plate of a ſufficient Value, and 
which is his own; it would be equita- 

ble not to indulge the Creditor in his 
unreaſonable capricious humour, if he 
thould refuſe to accept of it *. 


* Quod fi non ſolvere, fed alid ratione ſatisfacere 
paratus eſt, forte fi expromiſſorem dare vult, nihil 
prodeſt. J. 10. F. de pign. act. Neque malitiis in- 
dulgendum eſt. J. 38. . de rei vind. | 


XIV. 


Ik the Debtor hath engaged ſeveral 14. Je- 
Things for the Security of one only v 


Debt, he cannot releaſe any one of 2 
itho : 3 engaged for 
them without his Creditor's conſent, „e and he 


unleſs he pays the whole Debt .. ſame Debt. 


f Qui pignori plures res accepit, non cogitur 
unam liberare, niſi accepto univerſo, quantum de- 
betur. J. 19. F. de pign. & bp. 

The Equity of this Article is more apparent, in our 
Uſage, in Immoveables, than it is in Moveables. For 
as to Immoveables, each Creditor who knows nothing of 
the Mortgages which other Creditors have, may retain 
his own Mortgage upon the whole Eſtate of his Debtor, 
and there is no mconvenitence in it. But as to Movea- 
bles, which have no Sequel by a Mortgage, if the Credi- 
ror takes of them in Pawn to a much greater Value than 
his Debt, there might be a hardſhip in ſuch a proceed- 
ing which might juſtly deſerve to be repreſſed. 


. | 
Seeing the Mortgage is given as a 15. he 
Security not only for the principal Debt, ine 4 
but alſo for the Intereſt, if any is due ; 42 fr 


, | the Fruits 
and that the Intereſt is a Recompence of the Thing 


for the Loſs which the Creditor ſuſtains pawned, of 


e raiſed from the Fruits of the Thing % dif- 
pawned or mortgaged, not being ſuffi- charge of 


o 
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the Ineret,ietit: to acquit both the Principal and 
and mar Intereſt, 'muſt be applied in the firſt 


the Debt. place to the * = of the Intereſt. 
or the Debtor muſt begin with indem 
nifying his Creditor for the damage he 

has ſuſtained by this delay e. 


t See the fourth Article of this Section. ok 


2 


Cam & ſortis nomine & uſurarum . debe- 
tur ab eo, qui ſub pignoribus pecuniam debet : quid- 
quid ex venditione pignorum recipiatur, primum. 
uſuris, quas jam tunc deberi conſtat, deinde, ſi quid 
ſupereſt, ſorti accepto ferendum eſt, Nec audien- 
dus eſt debitor, fi cum parum idoneum ſe eſſe ſci- 
at, eligit, quo nomine exonerari pignus ſuum ma- 
lit. J. 35. F. de Page, act. See the fifth and ſe- 
venth Articles of the fourth Section of Payments. 


N e 
16, Effet Altho' the Term of Payment be not 
of the * et come, yet the Creditor may exerciſe 
gage Before ki Right of Mortgage for his Security, 
Payment. according to the circumſtances. Thus, 
he may pa — the Sale of his Pledge, 
whether it be a Moveable, or Immove- 
able Thing, in order to preſerve his 

Right u. 


" Quæſitum eſt ſi nondum dies penſionis venit, 
an & medio tempore per ſequi pignora permitten- 
dum fit? Et puto dandam pignoris perſecutionem: 

ta intereſt mea. J. 14. F. de pign. & hyp. See the 


following Article. 
XVII. 


17. Mor- If a Mortgage hath been given for 

gage for a the Security of a Debt whicl depends 

por on the uncertain event of a Condition, 

be who may become Creditor, when 

the Condition ſhall happen, not having 
as yet acquired his Right, cannot in the 
mean while bring his Action for the 
Mortgage, whether it be to get the 
Pledge that is engaged to him to be 
fold, or that he 8755 
of it. But when the Condition ſhall 
have happened, it will have that e 
which is called Retroactive, which wi 
give to the Obligation, and to the 


ortgage, their force from the day of 


Contract, in the ſame manner as if there 
had been no Condition at all inſerted. 
So that this Creditor will be preferred 
before the intermediate Creditors ; that 
is to ſay, thoſe who have become Credi- 
tors between the date of this conditio- 
nal Contract, and the Event of the Con- 
dition. And he may in the mean while, 
before the Condition has happened, 
watch for the Preſervation of 5 
either by 8 fraudulent Aliena- 
tions, or hindering. Seizures of the E- 


ſtate ſubject to his Mortgage, or inter- 


rupting the Preſcription of a third Poſ- 
fer -- fr 


Si ſub conditione debiti nomine obligata ſit 
hy potheca, dicendum eſt, ante conditionem non 


a " "oo 557 * 5 * — : R 
f + 4" bud bh Fa FF. Y Ws. : FT 5 | g % 
W, Sc. Book III. 


put in poſſeſſion 


rectè agi, cum nihil interim debeatur. Sed, fi ſub 
conditione debiti conditio venerit, rurſus agere po- 
terit. 2 7 g. 5. F. de pin. & hyp. _ 
Sed & fi hares ob ea legata quæ ſub conditione 
data erant, de pignore rei {uz conveniſſet ! & poſ- 
tea eadem ipfa pignora ob pecuniam creditam pig- 
nori dedit: ac poſt conditio legatorum extitit, hi 
quoque tuendum eum cui privs pignus datum eſſet, 
exiſtimavit. J. 9. §. 2. . dai pot. Oùm enim ſemel 
conditio extitit, perinde habetur, ac fi illo 2 
quo ſtipulatio interpoſita eſt, ſine conditione 
eſſet: quod & melius eſt. J. 1. f. 1. . See the 
foregoing Article. 5 3 7 
We muſt take this thirteenth Law, F. 5. ff. de pig 
in the ſenſe and meaning explained in the Article. F 
it world not be juſt to take away from this future 
Creditor the Security of his Mortgage. But under theſe 
ſorts of Conditional Obligations, one is entitled to oppoſe. a 


SeiZure, and ſummon a third Poſſeſſor, in order to inter- 


t his Preſcription. And the effec of this Diligence is, 
— with 3 to the third — the Eſtate” will 
remain ſubjett to the Mortgage, f the Condition happens : 
and with regard to Seizures, this Diligence will procure 
an Order from the Fudge, to oblige the Creditors who are 
poſteriar to the Mortgage of a Conditional Debt, to give 
Security to him to whom the Conditional Debt. is owmg, 
to — to him what they ſhall have received, to the 
Value of what ſhall appear to be due in caſe the Condi- 
tion is fulfilled. Thus, for Example, if in a Contract 
of Marriage one Relation or other gives a Sum of Money 
to the firſt Male Child who ſhall be bom of that Mar- 
riage, and if the Eftate of this Donor be ſeized before the 
birth of a Male Child, the Husband and Wife may op- 

© the Seizure, and deſire an Order from the Fudge, to 

ge the poſtevior Creditors, who ſhall be duly ranked 
according to their Priority, to acknowledge this Conditio- 
nal Debt, and to give Security that they will make Re- 
ſtitution, in caſe a Male Child ſhall: be born of the ſaid 


Marriage, nm 2 
e ee, ee OS 
If a Debtor who has already mort- 18. xj: 
aged a Land, or Tenement, to a Cre- of the Mot. 
ditor, engages it to a ſecond, altho! this gage of 4 
Debtor, to avoid the Crime of Stellionato, - a = 
declares to the ſecond Creditor, that the , Thing = 
ſaid Land, or Tenement, is already en- gaged tua. 
aged to another, the Mortgage of the v. 
ſecond Creditor will have its effect not 
only upon ſo much of the Land, or Te- 
nement, as remains over and above the 
Value of what is due to the firſt Cre- 
ditor; but it affects the whole Land, or 
Tenement, ſo as to render all and every 
part of it ſubject to this ſecond Mort- 
age, after, the firſt Creditor ſhall have 
een paid off. And it would, be. the. 
ſame thing, altho the Debror had par- 
ticularly. expreſſed that he engaged to 
the ſecond Creditor, only what. thould 
remain. after the ruin r the firſt. 
For aſter the firſt Creditor is paid off, 
the Remainder would comprehend. the 


whole Land, or Tenement?,. 


Qui res ſuas jam obligaverint, & alit feeundo 
abi creditori, ut effugiant periculum quod ſo- 
lent pati, qui ſæpius eaſdem res obligant, prædicere 
ſolent, alli null; rem olligatam eſſe quàùm forte Lucio 
Titio: ut in id quod excedit priorem obligationem, 
res ſit obligata: ut ſit pignori hypothecæve id quod 

pluris eft, aut ſolidum cum primo. debito liberata 
res fuerit· De quo videndum eſt utrum hoc ita ſe 
habeat, ſi & conveniat. An etſi ſimpliciter conve- 

| 4 nerit 


berit de co quod excedit, ut fit hppothecz & ſoli- 

da res nen A n à priore cre- 

Aitore fuerit liberata, an adhuc pars. Sed illud ma- 

-gis eſt, quod priùs diximus. J. 15. F. 2. de pign. & 

Oum pignori rem pignoratam accipi poſſe 

Phecuerit, quatenis utraque pecunia debetur, pignus 
ecunc creditori tenetur. J. 13. g. 2. e. 


10. of the All the Effects of the Mortgage, 
2 which have been mentioned * 
2 „ are as ſo many Engagements to which 
s laid a the Debtor is liable. And this is like- 
m the wile another, that if the Creditor has 
Pledge. been at any neceſſary Charges for the 
_ preſervation of the Pledge, whether he 


or is bound to reimburſe him, altho' the 
0g were no longer in being; as if a 
Houſe repaired by the Creditor, had 


down without his fault. And if the 
Pledge be ſtill in being, and in the cuſ- 
tody of the Creditor, he may detain it 
for Expences of this kind; for they aug- 
ment the Debt, and are a part of it *. 


* Si.neceſſarias impenſas fecerim in ſervum, aut 
in fundum, quem pignoris cauſa acceperim, non 
tantum retentionem, ſed etiam contrariam pignera- 
titiam actionem habebo. Finge enim medicis, cum 
egrotaret ſervus, dediſſe me pecuniam, & eum de- 


tea deuſtam eſſe, nec habere quod poſſem retinere. 
J. 8. F. de pign. ac. In ſumma debiti computabitur 
etiam id quod propter poſſeſſiones pignori datas, 
ad collationem viarum muniendarum, vel quodli- 
bet aliud neceſſarium obſequium, præſtitiſſe credi- 
torem conſtiterit. J. 6. C. de pignor. | 
The Creditor has not only a Mortgage for this ſort of 
Expences, but he has alſo a Privilege. See the ſixth 
<bicle of the fifth Section. ; 


6 
20. In- If the Creditor has been at any Ex- 
ee pence which was not neceſſary for the 
1 preſervation of the Pledge, but which 


made by has augmented the Value of it; as if he 


"7. which was monie to him by way 
of Antichreſis, that is, that he ſhould 
reap the Fruits of it in lieu of the Intereſt 
of his Debt, ſo that the Debtor not be- 
ing in a condition to repay the Charges 
ofthe Improvements, be reduced either 
to ſuffer the Land or Tenement to be 
ſold, or to abandon it; theſe kinds of 
Expences will be moderated according 
to the circumſtances. Thus, for Ex- 
ample, if the Debtor himſelf had be 
theſe Improvements, he will have leſs 
reaſon to complain of them: or if the 
Creditor has reaped from the ſaid Im- 
provements Fruits to a greater Value 
than the Intereſt of the Money which 
he laid out on them amounts to, he 
will be entitled to a ſmaller Sum for his 


„Pans dd Mon ralors; 65d Tit i Sec 3 65 


was in poſſeſſion of it, or not, the Debt- 


been carried away by a Flood, or burnt 


ceſſiſſe; item inſulam fulciſſe, vel refeciſſe, & poſ- 


the Credi- has improved a. Land, or Tenement, 


| 1 
Wt 
Reimburſement. And according to the N 
other Circumſtances, ſuch as the Per- 1 
ſons, the Nature of the Land or Tene- N 
ment, the Quality of the Improvements, 1 
the Value of the Fruits which the Cre- 1 
ditor ſhall have reaped, the Time that 1 
5 e if 
he has enjoyed the Fruits, and other 10 
Circumſtances of the like Nature, it 1 
will be neceſſary to take ſuch a Medium l 
as — favour either the Severity or . 1 
Hardihip of the Creditor, or the unrea- 1 
ſonable Nicety of the Debtor . Wet 
Si ſervos pigneratos artificiis inſtruxit creditor, 10 9 
ſi quidem jam imbutos, vel voluntate debitoris, e 
erit actio contraria: ſi verò nihil horum interceſſit, e 
ſi quidem artificiis neceſſariis, erit actio contrarias Wis | 
Non tamen fic ut cogatur ſervis carere pro quanti- Mb 
tate ſumptuum debitor. Sicut enim negligere cre- „ 
ditorem dolus & culpa, quam præſtat: non patitur : 1 
ita nec talem efficere rem pignoratam, ut gravis 1 
ſit debitori ad recuperandum. Puta ſaltum gran- 1 bn 
dem pignori datum ab homine, qui vix luere po- 6 
teſt: nedum excolere, ut acceptum pignori exco- W100 
luiſti fic, ut magni pretii faceres. Alioquinnon eſt æ- „ 
quum, aut quærere me alios creditores, aut cogi diſtra- We 
here quod velim receptum, ut tibi penuria coactum 1 
derelinquere. Medie igitur hæc à judice erunt de- N 
ſpicienda: ut neque delicatus debitor, neque one- . 
roſus creditor audiatur. J. 25. . de pign. act. V. l. 38. e 
F. de rei vind. See the [ſeventeenth and eighteenth 1 
Articles of the tenth Section of the Contract ot 1 
9 EL 8 „ 
- If the Creditor is paid by the Debtor's zi. 7% 1 
abandoning to him the Land, or Tene- NN mW! 
ment on which he had his Mortgage, % Beh, if 3 
and that afterwards another Creditor of i, Pige 1 
this Debtor's comes and evicts the ſaid is evided Wo 
Land or Tenement from him; or if thefror him. WE 
Creditor having been paid in Money by WE 
virtue of an Order of the Judge, he 1 
having given Security to make Reſtitu- 1 
tion in caſe the Condition of a Debt 1 
prior to his ſhould come to paſs, be — 
obliged to return the Money he had re- 1 
ceived in Payment, as in the caſe re- 5 #1408 
marked on the ſeventeenth Article, his | MY 
Debt revives again: For it was extin- i, 
guiſhed only on condition that the Pay- |; 1-4 
ment which was made to him, whether 4 Hh 
in Land, or Money, ſhould have its ef- 8 
5 Eleganter apud me quæſitum eſt, fi impetraſ- | | 1 
ſet creditor à Cæſare, ut pignus poſſideret, idque 1 
evictum eſſet: an habeat contrariam pigneratitiam? 1 
Et videtur finita eſſe pignoris obligatio, & à con- 13h 


tractu receſſum. Imò utilis ex empto accommo- 
data eſt, quemadmodum ſi pro ſoluto ei res data 
fuerit, ut in quantitatem debiti ſufficiat, vel in 
quantum ejus interſit. I. 24. F. de pign. at. 

Suas conditiones habeat hypothecaria actio, id 
eſt, fi ſoluta eſt pecunia, aut ſatisfactum eſt. J. 13. 
The Debtor, who gives in Pledge to 22. her 
his Creditor one Thing for another, 5 
Copper gilt, for Silver gilt, is guilty of” 

| [ 


he 


EY en np Ornette rere e 
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Thing in may be: puniſhed according to the cir- 
not her. ö 


© © $jquis in pignore pro auro æs ſubjeciſſet cre- 
ditori, qualiter teneatur, itum eſt ſed hic 
puto pigneratitium judicium locum habere. Et ita 
Pomponius ſcribit. Sed & extra ordinem ſtelliona- 
tiis nomine plectetur, ut eſt fepiſſime reſcriptum. 
1511 de pign. ad. See the twentieth and twen- 
ty firſt Articles of the firſt Section. | 


e 


23. Hew Tf a Creditor has a mind to take go 
an 


the Creditor ſeſſion of his Pledge by virtue o 
ppt Agreement which entitles him ſo to do, 
of his 


and the Debtor oppoſes it, he cannot 
Pledge. turn the Debtor out of Ga puts Bl 
Force; but he ought to have recourſe 
to Juſtice, to be put into Poſſeſſion b 
the Authority of the Judge, who wi 
give him Poſſeſſion, if he ſees that he 
has a Right to it 4. | 
4 Creditores qui non reddita fibi pecunia, con- 
ventionis legem ingreſſi poſſeſſionem exercent, vim 


quidem facere non videntur, attamen auctoritate 
Præſidis poſſeſſionem adipiſci debent. J. 3. C. de 


| XXIV. 


24. The The Debtor, whoſe Pledge is in the 


2 Poſſeſſion of his Creditor, whether by 
Pawnwith- Juſtice, cannot diſturb him in his Poſ- 
our the Cre. ſeſſion. And he would be guilty even 
aber cen of à kind of Theft, if, without the 


ſent. 


Pawne. fee 

Set etſi res pignori data fit, creditori quoque 
damus furti actionem, quamvis in bonis ejus res 
non fit, Quin imo non ſolùm adverſus extraneum 
dabimus, verum & contra ipſum quoque dominum 
furti actionem. J. 12. F. 2. F. de furtis. 4, 


25. The The Creditor can pretend to no more 
Mortgage Right in the Pledge than what the 


18 


has me 


Creditor's conſent, he ſhould take away 
a Moveable which he had given him in 


"HE Creditor who is not in poſſeſ- 1. Deca 
T ſion of his Pledge, contracts no#% * 70 


7755 on his Eſtate is likewiſe confirmed. 
Thus, in the caſe of thoſe ſorts of Ob- 
ligations which are called Natural Ob- 
bgations, of which mention has been 
made in the ninth Article of the fiſth 


Section of Covenants, the Effect of the 


Mortgage depends on that which the 
Obligation ſhall haves. _ rg 


* Ex quibus cauſis naturalis obligatio conſiſtit | 


pignus perſeyerare conſtitit. J. 14. 15 3 ﬀ de Pen. 
e 1CIendum eit, 


& p. Res hypothecz dari po 
pro „ 2 Obligatione = ye] tantum natu- 


rali. J. 5. 


o 
1 2 A th _ Sat, th 
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Of the Engagements of the Creditor 


to the Debtor, becauſe of the 
Pawn, or Mortgage. 
The CONTENTS. 
1. The Creditor is to take care of the 
Pledge which is in his Poſſeſſion. 


Fredi 5 2. If the Pledge periſbes by an Accident. 
back th Agreement, or by the Authority of 


3. Of the Creditor who uſes the Pawn. 


4. If the Creditor receives from the Sale 


of the Pledge more than the Debi 
TEE RY: 


5. The Engagement of the Creditor, who 


enjoys the Fruits of the Pledge, in 
lieu of the Intereſt of his Money. 
6. If the Pledge receives any Augmenta- 
Tion. | Fs 
7. The Creditor cannot acquire the Pro- 
 perty of the Pledge by Preſcription. 


i hv" 


pong Fe Debtor had. For it is only this Right manner of Engagement towards 1 


S We 
BS". that the Debtor has engaged ft.. Debtor, bur if he has the Pledge in his), 
Debtor 5 1 8 cuſtody, his firſt Engagement is, to takenhich i 
tad.” qui pignus dedit. I. 3. & 1. . de pie. Qui in e Care of it. And not only will he be an- poſelfe 
er 


re, quæ pignori data eſt, debitor 


it, conſide- ſwerable for the Loſſes and Damages“ 
randum eff. . F. in ne. 92 


which he may have cauſed by his own 


26. Ihe Ef- All that has been ſaid in this Section 
my ef the concerning the Effects of Mortgage, is 
* to be underſtood only of the. Caſes 
the Ef of Where the r of which the 
the © 157 Mortgage is a Conſequence, may ſubſiſt 
n. and have their Effect. For the' Mort- 
e being only an Acceſſory to the 

bligation, it hath not its effect but 

when the Obligation, to which it is an 


Acceſſory, ought to have its effect. 


act and deed; but he will be accounta- 
ble likewiſe for what ſhall happen thro' 


any Negligence, or any Fault, which a 


careful and circumſpect Perſon would 
not readily be guilty of“. 


* Contractus quidam dolum malum dumtaxat re- 
cipjunt; quidam & dolum & culpam==—Dolum & 

pam mandatum, commodatum, venditum pig- 
nori acceptum. J. 23. F. de reg. jur. Venit autem 
in hac actione & dolus & culpa, ut in commodato, 
venit & cuſtodia. 1. 13. H. 1. F. de pign. act. Ea 
igitur quæ diligens paterfamilias in ſuis rebus præ- 
ſtare folet, à creditore exiguntur, J. 14. eod. $. " 
; 4 inſt. 


KO, 


2. If the 


Pledge pe- the Creditor by an Accident, he does 


ſt. auib. mod, re contriobl. In pigneratitio judicio 
1 & ſi res pignori datas mals tractavit creditor, 
vel ſervos debilitavit. J. 24. f. 1? þ de pign. act. 
Si agrum deteriorem conſtituit (creditor) eo quoque 
nomine * actione obligatur. I. 3. in fine. C. de 
pign. ad. l. 7. cd, Exactam diligentiam adhibeat. 
F. Alt. inſt. quib. mod. re cont. obi. . 


ary II. % 
If the Pledge periſhes in the hands of 


riſves j an not anſwer for it, and preſerves never- 


Accident. 


theleſs his Right on the other Goods of 
his Debtor Þ. But if the Accident was 
a conſequence of ſome Neghgence, or 
of ſome Fault, fuch as the Theft of a 


Moveable, or the Burning of a Houle, 


occaſioned by the want of Care in the 
Perſon who enjoys the Fruits of it in 
lieu of the Intereſt of his Money, or 
who poſſeſſes it by virtue of ſome other 
Engagement, he would be anſwerable 
for 1t. 

> Quia pignus utriuſque gratia datur, & debito- 
ris quo magis pecunia ei credatur, & creditoris quo 
magis ei in tuto fit creditum : placuit ſufficere ſi ad 
eam rem cuſtodiendam exactam diligentiam adhibe- 
at: quam fi præſtiterit, & aliquo fortuito caſu rem 


amiſerit, ſecurum eſſe, nec impediri creditum pe- 


tere. F. ult. inſt. quib. mod. re cont. obl. Vis major 
non venit. /. 1 3. in ſne F. de pign. act. Culpam dum- 
taxat ei præſtandam, non vim majorem, J. 30. in 
F. F. cod. I. 5. l. 6. C. eod. Sicut vim majorem 
pignorum creditor 
dolum & culpam, ſed & cuſtodiam exhibere cogi- 


tur. J. 19. C. de pign. See the fourth and fifth 


Articles of the ſecond Section of Letting and 
Hiring. 


III. 


3. Of the The Creditor who uſes the Pawn a- 


Creditor 
who uſes 
the Pawn. 


4. If the 
Creditor 
receives 


from the 


Sale of the The Overplus, together wi 
Pledge more from 


than the 


Debt comes 


0, 


gainſt the will of the Owner, commits 
a kind of Theft. For it is not given 
him in Pawn that he may make ule of 
it, but that it may ſerve as a Security to 
him for his Payment; and the Thing 
may be the worſe for uſing e. 


© Si pignore creditor utetur, furti tenetur. J 574. 


F. de furt. 


* 
5 


IV. 

If the Creditor receives from the Sale 
of the Pledge more than the Debt a- 
mounts to, he will be obliged to reſtore 
the Intereſt 
the time of his delay, altho' it 
have not been demanded of him, unleſs 
he has uſed his endeavours to pay it d. 


* Si creditor pluris fundum pignoratum vendi- 


derit, fi id fœneret, uſuram ejus pecuniæ præſtare 
debet ei, qui dederit pignus. | 
ſit ea pecunia, uſuram præſtari oportet. 2 
ſi eam depoſitam habuerit, uſuras non debet. J. 6. 
I. 1. F. de pign. att. See the eighth Article of the 
firſt Section of Intereſts. 


ræſtare non habet neceſſe, ita 


Sed etſi ipſe uſus 


7 * pP 5 , as 4 > * | 3 I ayer 5 1 : 9 F * 4 46> ' . Tj 1 FX 8 % 4 n = Pp 
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I the Engagement gives to the Cre- 5. Te En- 
ditor a Right to reap the Fruits of the ge 
Pledge for the Intereſt of his Money, as % Ly 4 
in the caſe of an Autichreſis, he ought to enjoys the 
reſtore the Revenues which exceed the Fruits of 


Rent, or Legal Intereſt, that may be % Pledge, 


due to him. Thus, he 


| in lieu o 
who cnoys the the a6. 


Rent of a Houſe, or a Ground-Rent, of his Mo- 
| frm Value than the Intereſt of the ng. 


oney that is due to him, ought to re- 
ſtore the Overplus: in the ſame manner 
as he who receives more Money' from 


the Sale of the Pledge than his Debt 


comes to, 1s obliged to reſtore the Sur- 


plus to the Owner of the Pledge. But 


if the Fruits, or other Revenues, of the 


Houſes or Lands which are mortgaged: 


by way of Antichreſis, be uncertain, and 
that the Creditor. is to content himſelf 
with them inſtead of the Intereſt of his 
Debt, whether the fame chance to ex- 
ceed or fall ſhort of the Intereſt, © and 
that this Agreement haye nothing in it 
contrary to Law, as in the caſe of the 
twenty eighth Article of the firſt Sec- 
tion, the Creditor will not be obliged to 
give back any of the Fruits, or Reve- 
nues, which he reaps from the Thing 
mortgaged, althoꝰ they ſhould exceed 
the Intereſt of his Debt. For ſeeing he 
could not demand the Deficiency, in 
caſe the Fruits ſhould happen to be leſs 
than his Intereſt, fo Ttkewiſe he is not 
obliged to reſtore the Overplus. But if 
this Mortgage by way of Antichreſis 
ſhould appear to have any thing in it 
contrary to Law, or the Damage ſuſ- 


tained in the Fruits to be excefſive and 


uſurious, or if the Creditor had no juſt 


Title to his Poſſeſſion and Enjoyment, 
he would be ng to compenſate the 
Overplus of the EF 

pal Sum that ſhould appear to be legal- 
A ee 


4 


bitum : qui {i ſufficiant ad totum debitum, ſolvi- 


ruits with the Princi- 


tur actio, & redditur pignus: ſi debitum excedant 

qui ſupererunt, redduntur. J. 1. C. de pign. adi. I. 2. 

& 3. cod. I. 1. ans. an Si accepit jam pe- 
It. 


cuniam ſuperfluum red J. 24. f. 2. in f. F. de 


bien. act. l. uli. C. de diſtr. pign. | 


Si ea lege poſſeſſionem mater tua apud creditorem 5 


ſuum obligaverit, ut fructus in vicem uſurarum con- 

ſequeretur, obtentu majoris percepti emolumenti, 

propter incertum fructuum proventum, reſcindi 

placita non poſſunt, J. 17. C. de uſur. See the 

twenty eighth Article of the firſt Section. 
af © UE. a 


ri ern VI. 
Whatever Augmentation may happen 
to the Thing mortgaged, whether 


by Accident, or otherwiſe, the Cre- 


or having contributed nothing of his 
own 


6. If the 
Pledge re- 
cerves any 
Augmenta- 
tion. 


CO TE —— nan He IDs 8 — INOgu — COST WALLY 1 OC FAIT: 
- — * ©. 4, —— ——— rr erer Fa - — * 
— CE 0 OY a reer * _ 2 Sd IG b, UL Ingo nee — — N EN 
Pas - ER 2 n a — — . — 7 * au: 44 1 _— — . 
— — 1 2 PS - 8 W nr OR" > rr n — SS Ke rs 8 > =p 
ee * 2 9 ROS & * 3 C 8 8 i es - — + — —— — . 


—————— ok eng ned eg —_— 
CCC ar Wee TS 2] 
7 
— 2 NE 7 
7 7 TI, Bratt. MW Ne. 


"nag. tx th 
: ry 


— x4 
pag 


S 8 2 e —— 
S en rr rt mee en 


pram 
2 — 
ET 
ages: 
MC — 


Sand by ot 
. 
——— —ͤ— . 43 — — - +4 
He arts . ar Ate Ana pat Do * 
= * Ta — — < £ * Ch 


we. 
— - - - — 2 9 
* „ ol I - — r 
— . 7˙»— Bens 3/e pen — - = SEE — EC 
2 — A - WR» bi os — Wow * 32 LOOM 
— - ey = a hs . * 


—— — 


. 32. 2, — HEDS TED om 
. OE) 


— ow 2 
2235 — p 
11 


ES 
— 


— 
7 — 
— 


— —.. — es es —.— 


— ——— V—— 


— 4 _ — 7 — — 4 — — — 
FRIES ne ——2ʃ4ʃT. ——. ono. OO 3 
, - — - * "Y , - - «ad — - At — — = 4 > 


* 
— 


— 
1 — 1 
982 —— - 


* nn 
. 


— oat: 
— w_— PEDE 
IP 

= 


— 


WES. Oo TIES pole on 
Ce OS — 


Ee Ao rr rr r 
2 . 5 — Ps N 
—. . 

— 

— STS: 


— 


— — 2 


* 
i 
[ 
; 


- 6 — — — 
2ãĩVñ e on cr at — 
e 2 
e 


2 Rt 


— ons aber 
a Pr — — 


. 
2 


— . — 
8 
2 — — LI ch 
SIS wif, 
l 


— 
—— 


— 5 8 _ — —— 8 WC, : £ y a 2 oC NT 
— . - — - e * 8 ; 4 D RIS 2 ; e SIAN 2 rene * — . — 
— TIT "IRE — — Y — — 2 2 hy * 5 — Light £ I * es — . 3 2 N 5 1 en x 2 * — K 2 g 223 © _ — — D 
r = 1 . — 8 T ͤ en ere C cç—7t—C— — EA TI” 2 5 L 2 1 — 2 8 > 54 a 3 3 R K Son PLE oe abies ee nhg er re pee S bbb 5 
% ; 2 * — SY N Ln ee p . A — SE — 3 2 . 8 2 8 CIT ES CERT 3 —— — Ergo 
= SOS. 8 ** 2 3 — I * C — 1 1 7 - 7 Pt ;* * AS * * 5 OILS ptr Ton oem ut W . ** oy r note oat; © men nent Shin 3 ä 
n IIS Tow % I” =" 3 — * 8 8 - © : - 7 = \ < F 2 r 1 ne ode "1 — A * 5 . 7 
. r 2 ne. Cd ES es SEL 1 2 — 5 6 . 2 FR | ? a : — 8 * 2 Ip oo ob 3 S Lorne pgs — 8 * 
3, SR, <a, N * RE 8 dene abs 6 e 2. — AJ Dr EDS : ! 8 hs 7 - 2 — £ , Ts _ — _ ks : ; I 2x5 7 5 >. — EU 
— * * 227 4 — y D rr . * £ 3 — 7 W Pb 2 2 4 4 x - acne KO Nr * 1 BI eg ah — 1 * — nds 
—.. ͤ—“1!l;; ⁊ꝛ’ . 22 ——2 Oe EE ES * : - ds — og preg N 9 moe 5 2 K rr W . MASS ( t- S G 12 0 — * 
d dd IE CE. ER EE CAT EIS BIT TA ATI Shogun ain oder hdr po 56 4-8 .. — Lo * 3 ag Fc hoe * N rag SO — 5 — — r 
5 . 88 222 ra Mu 3 * . 7 Sr 5 2 b ITY FTC ä S A . 2 - . - 4 12 ̃˙ A <a ch er . 2 — 2 = — | 
L 2 ere EE 7 _ 2 n "We" 3 A « 7 4 - 8 — 8 — — — — - . - - "gy Oo ES * - So — — L 7 * * P = 2 — — Hts 
* as — . - WIE ITS, 0 Ariat, Su. % >, 27, ot". 20h rn . — 8 4 7 « = 1 * . SIS GAR * A $i nA N - * * Harden ELLA IG I Ge ade RAT . 3 
. on So SEES. : — — —— <4 hs — og = Gags ͤ— —ꝛ—ꝛ2A 2r— * 7 - Deer 2 — — * 2 2 a ns "IP ak a By 2 
K - 222 3s 8 Ir — — — : n 
uY _—_— * 2 r 8 — — — 2 Fa - — 1 
o 


* 2 ge « PAC Lie- — CL a 
== S———— need vegan IE 2 PP 2 1 
a — Kind — — ; : N n 6 3 


=D 8 
DAD — 
8 


* 
47 


don towards it, the ſame belongs to the 
Debtor; and the Creditor ought to re- 

. ſtore it to him, altho? the Pledge was in 

his Poſſeſſion when this change 'happen- 

ed to it. For theſe Augmentations are 
Acceſſories to the _ of Property, 
which belongs to the Debtorf 

 * Quidquid pignori cominodi, five incommodi 

Ga Seen, 1 0 debitorem pertinet. l. 21. 


5 9.2. F de pn & bp. | 
. oe. This is alſo an Eage ent of the 
dle e Creditor, who is in poſſeſſion of a Pledge, 


= Pk and of his Heirs and Executors, that 
ty of the they remain perpetually obliged to re- 
Pledge by ſtore the Pledge after payment of the 
Leere. Debt, and can never pretend to have 
an. 4 
acquired the Property thercof by Pre- 
ſcriptions. Ein | | | 
Nes creditotes, nec qui his ſucceſferunt, adver- 
ſus debitores pignori quondam res nexas petentes, 
reddita jure debit! titate, vel his non accipien- 
tibus. oblata-& co ta & depoſita, longi tempo- 
ris præſcriptione muniri poſſunt. J. 10. C. de pign. 
add. I. ult. eod. See the eleventh Article of the fifth 
Section of Poſſeſſion. | | 


1 a a. . 9 — G 8 RON WER: the 


O the Privileges of Creditors. 


Three forts E muſt diſtinguiſh between three 
of Creduors. V ſorts of Cre tors, Thoſe who 
have neither Mortgage nor Privilege, 

ſuch as he who has only a bare Promiſe 

for Money lent : thoſe who have a Mort- 

ze 8 a Privilege, as he who has 

an Obligation for Money lent, paſt before 
Notaries Publick : and thoſe whoſe 

Credit has ſome Privilege that diſtin- 

guiſhes their condition from that of o- 

ther Creditors, and which gives them a 
Preference to thoſe whoſe Credit is pri- 

or to — [of he who has lent 

Money to buy a e, or to repair it, 
18 Rferied, to that Houſc Ir oe 
other Creditors of the ſame Debtor, al- 
tho' they have Mortgages on it, which 


prior in date. 


Two forts of 
Privil8®. two Kinds. ne is, of thoſe which 
ive the Creditors a Preference on all 

the Goods, without any particular Af- 
ſignment on any one hing z. as, for 
Example, the Privilege of the Expences 

of a Law-Suit, and that of Funeral Ex- 

pences: And the other is of thoſe which 

aſſign to the Creditors their Security on 

certain Things, and not on the other 
Goods, ſuch as the Privilege of thoſe 


he Privileges of Creditors are of 
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who have lent Money to buy a Piece of 
Ground, or to build on it; the Privi- 
lege of the Landlord of a Houſe on the 
Moveables of his Tenant, for the Rent 

of his Houſe, and other Privileges of 
the like nature. 2 OS 

We ſhall not put down among the 
Rules of this Section, thoſe of the Ro- 
man Law relating to the Privileges 
which the Emperor Juſtinian hoes 
married Women for their Dowries, or 
Marriage Portions; giving them the 
Preference for the ſame before Credi- 
tors who had prior Mortgages, and 
even before him whoſe Money had been 
laid out on the Purchaſe, or Repair; of 
the Lands or Tenements b. For theſe 
Privileges are not in uſe with us, ex- 
cept in ſome Provinces where the Wife 
has the Preference before Creditors who 
have prior Mortgages, and in ſome 
Places where ſhe has this Preference 
only as to the Moyeables. 

T. alf. C. i r. 

> Nov. 97. C. 3. 


We do not reckon in the number of 
Privileges, the Preference which the 
Creditor hath on the Moveables that 
have been given him in Pawn, and 
which are in his Cuſtody. For this 
Preference is not founded on the quali- 
ty of the Credit, but on the Security 
which the Creditor has taken by get- 
ting poſſeſſion of the Pledge. But this 
does not extend to Immoveables, the 
Poſſeſſion of which does not give any 
Preference to the Creditor, if he has it 
not otherwiſe. And as to Moveables, 
ſeeing they are not ſubject to Mortgage 
by our Ulage, the Creditor who has a 
Moveable in Pawn, and in his own Poſ- 
ſeſſion, hath his Security on it. See 
the Preamble of the firſt Section of this 
Title, and that of the Title of the Ceſ- 
ſion of Goods. J. I. 10. F. de pign. 
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. Preference as to the Depoſitum that 

is in being. 
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PS: | 
HE Privilege of a Creditor is the 
| diſtinguiſhing Right which the 
Nature of his Credit gives him, and 
which makes him to be preferred before 
other Creditors, even thoſe who are 
prior in time, and who have Mortga- 
ges. 
Privilegia non tempore æſtimantur, ſed ex cau- 
Fl reb. aut. jud. poſſ, Interdum poſte- 
Ut puta, ſi in rem iſtam 
conſervandam impenſum eſt, quod ſequens credidit. 
Veluti ſi navis fuit obligata, & ad armandam eam 
rem, vel reficiendam ego credidero. J. 5. F. qui 


Vol. I. 


* 


Privileges. 


oveables of the Under Te- 


others, as to the Thin 


W tv II 
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Among Creditors who are privileged, 2. Pririq 
it is no matter which of them is firſt, Y re # 
or laſt, in order of time; for they are 1 N 
the Nature of their ng privi- 
two Creditors have lged Credi- 


a Privilege of the fame kind, altho' their tor. 


diſtinguiſhed only b 
And i 


Debts be of different times, yet they 
ought to be paid in the ſame order, and 


in the ſame proportion b. 


4 _» Privilegia. non tempore zſtimantur, ſed ex 
cauſa, Et ſi ejuſdem tituli fuerunt, licet diverſita- 
tes temporis in his fuerint, J. 3 2. F de reb. aud. 
Jud. pol. 


III. 


All the Privileges of Creditors have 3. Efe#ef 
this in common, that the leaſt of them“ 


gives the Preference before Creditors 
who are ſuch only by Bond, by Mort- 
gage, and others who have no manner 
of Privilege. And among thoſe who 


are privileged, there are ſome who have 


the Preference before others, according 
to the different qualities of their Privi- 


0 em poſterior potior et priori. Ut put3, 


f in rem iſtam conſervandam impenſum eſt, quod 
ſequens credidit. J. 5. F. qui por. 


£ ay | IV. 
He who has 


the Price, is preferred before the Cre- 
ditors of the Purchaſer, and before all 
that is ſold. 
For the Sale implied the Condition, that 
the Purchaſer ſhould not be Maſter of 
the Thing till he had paid the Price. 
Thus the Seller who has not received 
the Price, may either keep the Land, or 
Tenement, if the Price was to be paid 
before Delivery, or he may follow it, 
into what hands ſoever it may have paſ- 
ſed 3 if he has delivered it before Pay- 
ned rage 2 


4. Quod vendidi, non aliter fit actipientis, quim 
ſi aut pretium nobis ſolutum fit, aut fatis eo no- 
mine factum. J. 19. de contr. empt. l. 53. cod. $.41. 
inſt. de rerum diviſ. Venditor quaſi pignus retinere 
poteſt, eam rem quam vendidit. J. 13. $.8. F. de 
act. empt. & vend, Hæreditatis venditæ 0 
pro parte accepit, reliquum emptore non ſolvente, 
quæſitum eſt, an cor pora hæreditaria pignoris no- 
mine teneantur? Reſpondi, nihil proponi, cur 
non teneantur. J. 22. . de hæred. vel act. vend. l. 3 l. 
§. 8. F. de dil, edifto, _ 

By the third Article of the Edid of the Month of 
Auguſt 1669, as 0 the King's Mortgages, the Seller in 
this caſe is preferred before the King. 

The Rule which gives this Preference to the Seller 


ought to be underſtood only in the caſe where it appear 


the Contract of Sale that he has not been paid. For 
if he had given an Acquittance, and taken a Promiſe, 
or Bond, for his Payment, he er have loſt his Prefe- 


3 b rence, 


it l. Sect. . 369 


Privi-· 


fold an Immoycable 4. Privilege | 
Thing for which he has not received of # Seller. 
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rence, the Contract 2 # 2 acquitted. Other- 
thoſe who ſhould a rds to this Purchaſer 
. 5 deceived. 2 ſd the Novation of the 


- Obligations: rhe Mate. ANG 
„ ot Lu. | ITT Y 4055 : ; + 61 


, i | | e ie 14 s Hace 
we Ladd 10 ens Sm 
ſeeing they 
Selle-bas 
the Buy 


preferenre on them or th | 
if the Purchaſer has Wi them 65 abel, the Hei- 
ler cannot ſeize on them in ws hands of third perſons 
Fur the F iis Price; tic in one cafe allowed 
of by ſome Guſtoms, 10 wit, the Moveable has 

been [old wit bout i wing am day er tem F T 


1 Seller expecting to be paid in hand. For in this 


caſe, the Infidelity of the Buyer does not deprive the 


Seller of the 2 of this. 8332 and the Seller is 


Inſidered as remaining the fold, till 
22 paid for it. Thus 42 L. 23 299 
the Price, but as Owner, © who claims his owh Moveable. 
See the third en Sed ion of the 
Calles of Gods. 


Fg 


5. Privi- "Yan who. lends Money to the Pur- 


lege E: vm chaſer to pay the Price of his Purchaſe, 


who {nd has the fame Pri as the Seller 
1 nt} would have, if he — not paid. For 
it is the Lender's Money 2 x. 
the Purchaſe to ed part of the E- 
ſtate of the Purchaſer *. But in order 
to transfer the Right of the Seller to 


him who lends the Money for his Pay- 


ment, It is dich del to ohſerve the pre- 


be ed in the 


cautions which 
ſieth Section. 


Qui in navem emendam era, prvi — 
habet. J. 26. F de reb. and. Licet tf 
8 multis — diceris — 
is, 705 habeantur tiares : 5 5 Feger eu 
Jus pecunid prædium be 6 
eſſe ialiter obligatum 2 © fac 0 Gale 
an Juris auctoritate declaratur. J. 7. Cod 
10 85 Quamvis ea pecunia, 3 
ter tuus acc averit wm: ta- 
men niſi berker ei e ber abi bi age 
verit, tui peennite numkratio in càuſam pi 
non deduxit. Sane per ſunali actione debi 
Pech petere non prohiþeris. I. 17. Cod. a 
| is Creditor is preferred before the King, 
id 9 of Fig Edict of bw Month I N 
2669. Ast07 CE this Creditor befort the 
K 1 e f dag an & 1.34 ff. de 
aut ju 


erence does not tabe place 
e FT 2720 1 


2 the Dobier. . 

and out = the bans bd 2 
Creditor, neither the Privi b * e 

55 Fr, * Sce the R —— 


370 ty n L. LAW, & 


or to rchuild it aſter 15 Fall * Pri- 


vilege. For he has preſerved the Thing 
in being ſor the common Intereſt, both 
of the Proprietor, and Creditors : and 
it is as it were his own, to the value of 
what he has laid out upon it fl. 


F Creditor qui ob reſtitutionem . cre- 


Wal, quam crediderit, privilegium 
exigendi habebit. J. 25. e 2 F. 1 


F d eb. 4. ud. , 1. F 4 coffi bon. Gin 


navem extru inſtruendam credidit, pri- 


fir, 4.26, . dereb . aucf᷑. jud. poſſ. l. UE 


qui pur. Hujus enifn pecuria Alva fecit toti 
pignoris cauſam. &4 6. eod. 5 the Law quoted 


W 


Thoſe whoſe Money has been laid 7. Privilege 
out on the Improvement of an Eſtate ; r in. 
ſuch as to make a Plantation, or to build lvemem, 


upon it, or to augment the Apartments 
of a Houſe, or for other the like Cauſes, 


have a Privilege upon the ſaid Improve. 


ments, as upon A Purchaſe made welt, 


their Money 8. 


kd. ug quis navis fabricandæ, vel emendæ, 5 
armandæ, vel inſtruendæ cauſa, vel q modo 
crediderit, vel ob navem venditam 1.21 
vilegium. J. 34. F. de reb. aui. ef l. 26. od 
fy the fifth Artic 2 this Section. jb 
us inſulæ er itori datum qui iam 0 
WA ædificii — Jed. Lee 
cauſ. pign. v. h. tac. contr. 


VIII. 


This Preference i in reſpect of the Im- 9. Ea 
provements, 1s limited to what remains this Friri 


of them in being, and does not affect e. 


the whole Body of the Eſtate, as does 
the Preference on account of . 

which have preſerved the whole Eſtate 
in being. For br if there remains nothing 
of the Improvements, the Eſtate not 
being any ching the better for them, 
and no body profiting by them, there 
remains no longer any cauſe for Prefe- 
rence. And when the Improvements d6 
ſubſiſt, the Privilege of him who has 


been at the char 7 of them, takes place 


only on the Value of what remains of 
the 2 | 


; 148 ere poteſt eam rem. L 1 

8.8. 44. em 12 an ne. 
. * , l . Fur be 

5 _ 2 ny 4 be thing fl 

7 in the 

Ankle bf d Kalle. 


IX. 


Vh IS Ac „and ether . ' Privileg 
7 nag. IE Creditax whoſe Money MF 3 Workmen, and Artificers, Who beſtow 7 LOS, 


tet on 


out in preſerving, or the their Laber on Buildings, or other 
ſnd ge 2 3 as, for Exam — 4 Works, and who fy uh N _ 
he Piece of Ground apain the Current of in general, all thoſe ane imploy their 


They. a River, to prevent the fall of a Houſe, Time, their Labour, their Cue, or — 


Of Pawns and MogToacss, &c. Tit. 1. Set. 3. g7t 


10. Privi- 

him 

whn to 

the Under- 

taker of 4 
Work, 


niſh any Materials, whether it be to 
make a Thing, or to repair it, or to 
preſerve it, have the ſame Privilege for 
their Salaries, and for what they fur- 
niſh, as thoſe have who have advanced 
Money for theſe kind of Works, and 
which the Seller has for the Price of 
the Thing ſold i. | 
inn the ſame manner, and with much mort reaſon, 
thoſe have who' lend Money for theſe kinds of Things. 


fas 
See the fourth, fixth, tenth, and eleventh Articles 


of this Section. „ | 

See concerning this Privilege, with regard to Move- 
ables, the Remarks on the fifth Article, as alſo on the 
eleventh and twelfth Articles. 


X. 
If a third Perſon lends to an Archi- 
tect, or other Undertaker, Money, 
which is laid out on a Houſe, or any 
other Work, and the faid Money has 
been adyanced by order of the Maſter 
for whom the ſaid Work is to be done, 


this. third Perſon ſhall have the ſame 
Privilege as if he had lent the Money 


to the Maſter himſelf for thatuſe!. Bur 
if the Money was lent without the Maſ- 
ter's knowledge, or without his Order, 
and if the Maſter has paid the ſaid Un- 
dertaker; he who has lent the Money 


will have his Action only againſt the 
Perſon to whom he lent it. Bur if the 


Maſter has not paid the Undertaker, 


this third Perſon may uſe the Privilege, 


whether he has lent the Money by the 


tutionem ædificiorum crediderit, in nia 
credita erit, privilegium exigendi habebit :. 


1 1. Privi- 
lege of Car- 
riers, and 


others, 


Maſter's Order, or without it, provided 
he has taken the precautions which 
ſhall be explained in the ſixth Section. 
i Divus Marcus ita edixit, creditor qui ob reſti- 
uz 
- gr. 33 
eum quoque pertinet, qui redemptori domino man- 
dante, 8 adminiſtravit. N §. 1. F. de 
reb. auct. jud. po. l. 1. F in quib. cauſ. pigu. vel 


J. Co 


1 

Carriers have a Privile e on the Goods 
which they have carried, for the Car- 
riage of them, and for the Duties of 


Toll, Cuſtoms, or others, which they 


ſhall have paid on account of the ſaid 
Goods. And the ſame Privilege have 


as for the keeping and feeding o 


all thoſe whoſe Money has been laid out 
in Expences of the like oy ſuch 
Cattle, 


and others of the like kind m. 
egen pecunia Galram facit torius pig- 


noris cauſam, quod poterit quis admittere, & ſi in 


cCibaria nautarum 


fuerit creditum, ſine quibus navis 


alva peryenire non poterat. Item ſi quis in mer- 
ces f ol 


obligatas crediderit, vel ut ſalvæ fiant, vel 


ut naulum exolvatur, potentior erit, licet poſterior 


fit. Nam & ipſum naulum potentius eſt. Tan- 


tundem dicetur; & ſi merces horreorum, vel areæ. 


21 el. I. 


hands ſoever it may pals. 


vel vectura jumentorum debetur. Nam & hic po- 
tentior erit. I. 6. d. l. f. 1. & 2. F. qui pot. See 
concerning this Article, the Remarks which have 
been made on the fifth and ninth Articles, and on 
the Article which follows. 


The Proprietor of an Eſtate that is 12. Prei- 
farmed out, has the Preference on the Ege on the 


Fruits that grow on it, for the payment 
of his Rent. ; 3 


Fruits ofthe 
8 0 ound jor 
And this Preference is the 4 


acquired by Law, altho' the Leaſe make the Ferm. 


no mention of it. For theſe Fruits are 
not ſo much his Pledge, as they are his 
Property, till he has got payment of his 
Rent®, 


" In prædiis ruſticis fructus, qui ibi naſcuntur. 
tacitè been pw pignori eſſe domino fundi lo- 
cati: etiamſi nominatim id non convenerit. J. 7. 
FR quib. cauſ. pign. vel hyp. tac. contr. l. 3. Cod. 


' Thu: Preference is to be underſtood, according to our 
Uſage, of Fruits which either are not ſeparated from the 
Ground, or are ſtill in the Poſſeſſum of the Debtor. For 
if he has ſold, and delivered them to one who has 

mght them fairly and honeſtly, they cannot be ſeized 
on in the hands of the Purchaſer. Thus he who in 4 
Market buys Corn of a Farmer, cannot be ſued by the 
Proprietor 1 the Ground where the Corn grew, for the 


payment of the Rent of his Farm, for he ought to have 
talen care of his Payment, This Privilege which Pro- 


prietors have, for the Rent of their Farm, belongs even 
to thoſe who have no Leaſe in Mriting. For it 6 
enough that it appears that the Fruits which they lay 
claim to, are the Produce of their Ground. Sce the 
fourteenth Article. 


XIII. 


He who has made 4 Grant of an E= 13. Privi- 
ſtate, on condition to have a Quit-Rent le ff 4 


paid him out of it, or who has given 


it- 
Rent, and 


an Emphyteutical Leaſe of it, for ay he Pen- 


yearly 


and alſo on the 
And if the 


Poſſeſſor of this Eſtate ſells it, or mort- 


gages it, or farms it out, or diſpoſes of 
It otherwiſe, or that it be ſeized on and 
fold; the firſt Owner will be paid off 


his Quit-Rent, or Penſion, as well out 
of the Land it ſelf, or out of the Mo- 


the Creditors of the Poſſeſ- 
ſor, as out of the Fruits of the Ground 


nies ariſing from the Sale of it, protec 
ably to a 


which are in being, and in the hands of 


the Poſſeſſor o. 


* Etiam ſuperficies in alieno ſolo poſita pignori 
_ dari poteſt. Ita tamen, ut prior cauſa ſit domini 


ſoli, fi non ſolvatur ei ſolarium. J. 15. F. qui por. 
Lex vectigali fundo dicta erat, ut, ſs poſt certum 
tempus vectigal ſolutum non eſſet, is fundus ad domi- 


num redeat: Poſteà is fundus à poſſeſſore pignori 


datus eſt. Quæſitum eſt, an rectè pignori datus eſt ? 
Reſpondit, ſi pecunia interceſſit pignus eſſe. Item 


quæſiit, fi cum in exſolutione vectigalis tam debi- 
tor, quam creditor ceſſaſſent, & propterca pronun- 
Bbbz clatum 


ent, or Penſion, has a Privilege /m due 
for his ſaid Quit-Rent, or Penſion, up-fo7 an 
on the Fruits growing on the Eſtate, 2 


Land it ſelf, into what . 


Te- 
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Toke ea ele) Reſpond, fl, ut propone- 


retur, vectigali non ſoluto, jure ſuo dominus uſus 


eſſet, etiam pignoris jus evanuiſſe. J. 3 1. F. de gn. 
o 
| XIV. 

4. Privi- The Moveables which Tenants have 
4 en the in the Houſes which they rent, are en- 
Moveables gaged to the Landlord of the Houſe, 
aſk and preferably to other Creditors, for 
T his Security, not only of his Rent, but 
and conſe- of the other Conſequences of his Leaſe; 
quences of ſuch as Dilapidations, if any have hap- 
the Leaſe. pened thro! the fault of the Tenant, and 
all Expences, Coſts, and Damages which 
the Tenant may be liable to, on account 


„ Eo jure utimur, ut quæ in prædia urbana in- 
ducta illata ſunt, pignori eſſe credantur, quaſi id ta- 
cite convenerit. Fa 4. ff. in quib. cauſ. pign. vel hyp. 
zac. contr. l. alt. Cod. cod. 1.5. C. de loc. Non ſolùm 
pov Pine, ſed & ft deteriorem habitationem 

it culpa ſua, inquilinus, quo nomine ex locato 


cum eo erit actio, invecta & illata pignori erunt 


obligata. J. 2. F. in quib. canſ.. pign. See the cigh- 
teenth Article. 1 . | 
Altho' this text does not mention the Privilege; but 
only the tacit Mortgage, yet this Mortgage is privileged, 
and it is the Uſage with us. a8 
F the Moveables belonging to the Tenant are not in 
the Places which are let. when the Landlord ſues for 


his P „ he cannot lay claim to them when they 
are in the hands of third Perſons, unleſs there have 


been ſome fraud in alienating them ro his prejudice. 
7 NOONE on the . of e 
alſo to thoſe Landlords (who have no Leaſe in Writing. 
For it is enough, that theſe Moveables are found in the 
Houſe which is held by Leaſe, to. appropriate them to 
the Landlord. See the twelfth Article, and the 

Remark on the twenty third Article. | 
15. Of che If there are Under-Tenants who oc- 
Moveables Cupy only one Apartment, or other Por- 
of the Un- tion of a Houſe, their Moveables are 
— engaged only for the Rent of what 
"nm" they occupy. And if they pay their 
Rent to the Tenant who let it to them, 
the Landlord who did not attach the 
Rent while it was in their hands, can 
pretend nothing, either on their Move- 

ables, or their Rents : For they ma 
pay their Rent to the Perſon who let 
the Lodgings to them; altho' if HEY 
Pay it to the Landlord of the Houſe, it 
will be a good Payment, if the Tenant 

owes him his Rent 4. n 


7 Unde fi domum conduxeris, & ejus partem 
mihi locaveris, egoque locatori tuo penſionem ſol- 
vero, pigneratitia adverſus te potero iri. 
Nam Jjulianus ſcribit, ſolvi ei poſſe, Et ſi partem 
tibi, partem ei ſolvero, tantumdem erit dicendum. 
Planè in eam dumtaxat ſummam invecta mea, & 
illata tenebuntur, in quam ccœnaculum conduxi. 


Non enim eredibile eſt; hoc conveniſſe, ut ad uni- 
verſam penſionem inſulæ, frivola mea tenerentur. 


unt F. de Pen ue, er che ſeyenteenth 


2 ” 
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The Preference which is ſpoken of 16. Exc 
in the two preceding Articles, is to be tio 7 the 
underſtood only of the Moyeables which vo feh- 
the Tenant has in the Houſe as Furni- "54 
ture to it, or which he deſigns always 
to keep in it: and not of ſuch Goods 
as he has put there with deſign to tranſ- 
port them to another place; as for Ex- 

_ a Sute of Hangings which he 
had bought to ſend to another Houſe r. 
* Videndum eſt, ne non ornnia illata, vel inducta, 
ſed ea ſola quæ, ut ibi ſint, illata fuerint, pignori 
ſint, quod magis eſt. /. 7. §. 1. F. in quib. ow. 
Reſpondit, eos dumtaxat, qui hoc animo a domino 
inducti eſſent, ut ibi tuò eſſent, non tempo- 
ris cauſa accommodarentur, obligatos. I. 3 2. in f. F. 
de pign. & hyp. e TMHO ee eee 
f.. ⅛ 55 | 

If a Tenant takes into the Houſe 17. 4- 
which he rents, another Perſon, giving r Ex 
him his Lodging gratis, the Moveables*””" 
of the faid 18 ill not be engaged 


for the Rent of that part of the Houſe 
wich the Tenant accommodates him 
WARE Cl TOO TO IRR YEOUTS © 197 


et. Pormpanips, lomo tertio decimo Variarum lectio- 
num ſcribit, ſi gratuitam habitationem conductor 
mihi præſtiterit, invecta 2 me domino inſulæ pig- 
nori non eſſe. I. y. N in guib. canſ. pign. 
5 8 * , 


This Privilege of Landlords of Houſes 18. Nrn. 
upon the Moveables of Tenants, ex- {ze fr bie 
tends alſo to the Proprietors of Shops, ”_ by, 
Warehouſes, Granaries, and of all other „, 4; 
Places, upon the Goods which the Te- Dwellng- 
1 rs of, the ſaid Places may have in 0c. 
themt. ict $545 enen 119 814555 

Si harreum fuit conductum, vel diver ſorĩum, 

vel area, tacitam conventionem de invectis illatis, 

etiam in his locum habere putat Neratius. Quod 

verius eſt, 1, 3. F. in quib. cauſ. pign. | 


debted wo he Crown, whether they, bel T 4. 
Offioers chat are accountable: either for . 
Farms, or other Receipts and Diſbunſa- 
ments of the Publick Money, are mor- 
gaged for all the Sums of this nature, 

vhich they may chance to owe; altho 
there be no expreſs Obligation of them, 

nor Condemnation in a Court obJuſtice®. 


Certum eſt ejus, qui eum fiſco-contrabit, bo- 
na velutĩ pigudris titulo obligari, quamvis ſpeeial- 
ter id non exp matur. 7; r 
vel byp. Tac. Lontr. l. 3. . ae 3 
ſemper habet jus pignoris. J. 46. f. 3 f de qr. 
e. ges the Fourth Article "the Eüick ef the 


te. Ly 


e. Ses th 
month of ** , 1 669. fit of NB | A 


late to Officers that. are accountable, and to others in 
_ debited to the Cromm; but it is alſo to be applied to th þ 
wu receive and collect the Publick Money in the Towns, 


and others, whether they take an Oath, in Fudgment, 
e whether ＋ offiriate upon their bare Nomiuation. 

See the next 

Article, with the Remark on it. 


10. 1 The Mortgage which is acquired to 
date of the the Crown, on the Eſtates of Officers 
Mortgageof ho are accountable, Farmers, and o- 
the uur thers who receive the Publick Money, 
takes its origine from the moment of the 
Title of their Engagement; as from 
the date of the Leaſe, if it be a Farm; 
the date of the Patent, if it be an Of- 
fice; or the date of the Agreement, or 
Commiſſion x. ET | 


Si cum pecuniam pro marito ſolveres, neque 
jus fiſci in te transferri impetraſti, neque pi gnoris 
cauſa domum, vel aliud quid ab eo accepiſti: ha- 
bes per ſonales actiones, nec potes præferri fiſci ra- 
tionibus, à quo dicis ei vectigal denuò locatum eſſe: 


 reneantur, I. 3. C. de priv. fie... 95 8 1 | 
This Mortgage of the —＋ regulated 77 this 
a 


manner by the fourth Article of the Edict of the Month 
of. Auguſt, 1669. = | 1 
:1. a The Creditors who have a Mortgage 
e! 88 to that of the King, preſerve their 
of Mortga- Right on the Immoveables of their 
he Crows Debtors. And the Mortgage which 
tales place the King has, takes place only in its or- 
on in its der). 5 \ 

| Y n ex cauſa dotis vir quondam tuus tibi 
fit condemnatus, tamen, ſi priuſquam res ejus tibi 
obligarentur, cum fiſco contraxit, jus fiſci cauſam 
tuam præyenit. Quad ſi poſt bonorum ejus obli- 
gationem, rationibus meis cæpit eſſe obligatus, in 


ejus bona ceſſat privilegium fiſci. J. 2. C. de priv. 
he. 4 8. F. qui pot. l. wit cod. See the following 
Article. | 


_ We miſt add to this Article, that with reſpect to Of- 
fices, the King has the preference on the Monies of the 
Office on account of which the Debt is due, not only pro- 
ferably to the Creditors by Martgage, but even road har 
to the Seller himſelf, en the Price of the Office, and th 
Perqui/ies annexed to it, according to the ſecond Article 
of the Edi the month of Auguſt, ' 1669, Which is 
ounded on this, that the Office was originally granted 
9 te King with this Burthen, and that it i therefore 
proper Pledge of the King, engaged by. Privilege far 


1 XXII. 


22, Ercef- The foregoing Rule is to be under- 
Fiok to the: only of the Immoveables which 
/regoing the Debtor had acquired before his En- 
gagement to the Crown. But as to 
thoſe which the Debtor acquired after 
the ſaid Engagement, the King is pre- 
terred before che Creditors who are prior 
to his Mortgage, altho” all the Debtor's 


* 


and open Country ; ſuch as Conſuls, Receivers, Collectors, 


lowing Article, and the twenty third 


cum eo pacto, univerſa quæ habet habuitve eo tem- 
fore. quo ad conductianem acceſſir, pignoris jure fiſco 


whatever the Officer way be indebied on account of the 


Of Pawns. and Mon roAES, S Tit 1. Sect. 3. 373 


Eſtate, preſent and to come, had been 
mortgaged to them. And in this con- 
currence of Mortgages, which begin to 
have their Effect in the moment᷑ that 
the new Purchaſe is made, the Mort- 
gage of the King takes place before the 
others z. e e ; 


Si quis mihi obligaverat, quæ habet, habituruſ- 
que eſſet cum fiſco contraxerit: ſciendum eſt, in 
re poſteà adquiſita fiſcum potiorem eſſe debere, Pa- 
3 reſpondiſſe. Quod & conſtitutum eſt. 
revenit enim cauſam pignoris fiſcus, 1.28. . de 
Jure fc. 57 
Purſuant to this Text, the ſame thing hath been or- 
damned by the third Article of this very Edict of the 
month of Auguſt, 1669, but with an exception for the 
e of the Seller, and of him whoſe Monies have 
been laid out on the Purchaſe ; provided that mention be 
made of the Monies being fo imployed in the Articles and 
Deed of Contract. We might add as. a reaſon for 
this ence of the Ring on the Eſtate that is acquired 
after that the Officer has been' concerned m the Receipt of 
the Publick Money, that it is preſumed that the Monies 
which the ſaid Officer, or other Perſon that is accounta- 
ble, owes to the King, 20 been laid out on theſe new 
Purchaſes, or that the Credit which the ſaid Imploy- 
ment gave him has facilitated the ſame. 55 


XXIII. 


With regard to Creditors who have 23. Prefe- 


neither Mortgage, nor Privilege, but ree 24 
only a bare Perſonal Action, the King is e 

LN, * *Y ore all 
preferred before them on the Immove-7,,um; 


ables, becauſe he has always a tacit Mort- who have 
gage without Covenant. And he has nither 
alſo the Preference on the Moveables, on we 
before thoſe who attach them, and be- == 5 
fore all the Creditors who have no Pri-. 
vilege. But the Creditor who has up- 
on the Moveable one of the Privileges 
explained in this Section, is preferred 
betore the King:. . e 
gReſpublica creditrix omnibus chirographariis 
creditoribus præfertur. J. 38. f. 1. F. de reb, aud. 
ud. p. Fiſcus ſemper habet jus pignoris. J. 46. f. 3. 
err 

This word Republic in the Text does not ſignify the 
Exchequer. V. I. 8. ff. qui pot. The Prince is with 
much greater reaſon entitled to this Privilege. 

IWe haue added in this Article the Preference of the 
privileged Creditor on the Moveables before the King; 


becauſe this Preference is ordained 12 the firſt Article of 
thy 


the Edict of 166g, contrary to the Diſpoſition of th 

Roman 2: which gave ts the — 4 the % fe-. 
rence even before him who had fold, oy repaired, the 
Thing, as Juſtinian gave it likewiſe to the Wife for her 
Marriage Portion preferably to fe wery Privileges. 


. V. |. 34. ff. de reb. auth. jud. po Nov. 97. cap. 3· 


As to the Privilege of Rent on the Moveables of the Te- 
nant, this Edict groes unto it the Preference before the 
Debt due to the King only for the laſt (ix Months, | 


mat is ſaid in this Article, that th King has always a 


tacit Mortgage, to be underſtood only of Sums dus to the 
King for Cauſes which have been mentioned in the i gt. Ar- 
ticle, and not for the Land- Tux, and other Impoſts, die 
from private perſons. For as 10 theſe Tmpoſts, there is 


"no Mortgage for them on the Immoveables, unleſs it be 


in places where the Land Tax is 4 Real Burthen; but 
only a Preference on the Fruits, And it is for this rea- 
ſon that we have not quoted on the Privilege of the King 


this Text-of the. firſt Laws Cod. in quib, cauſ. pign. 
. " ve 
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vel hyp. tac. contr. Univerſs bons eorum qui cenſen- 
tur vice pignorum tributis obligata ſuut. 4 | 
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XXIV 


In rey wht 1 33 | . 
24. Privi- Merchants, Tradeſmen, and others 
lege of Fi- to whom any thing 
mai cha- Charges, have their Action 


is due for Funeral 
againſt the 
Heirs, or Executors, andif there be no 
Heirs, or Executors, they have it againſt 
the Goods of the deceaſed, as if they 


had contracted with him; and they 


have moteover a Privilege, even altho' 


the Goods of the deceaſed ſhould not 
be ſufficient to pay his Debts; provided 


theſe Charges do not exceed what was 
reaſonable to be laid out on the Fune- 


ral, according to the Quality and E- 


ſtate of the deceaſed. For the neceſ- 
ſity of this Expence makes it neceſſary 


to favour with this Privilege, thoſe who 


furniſh it. But if the Funeral Charges 
exceed theſe bounds, even altho' the de- 
ceaſed himſelf had ordered them by his 
laſt Will and Teſtament, the Privilege 
will be reſtrained to what ſhall be jus. 
ed reaſonable and juſt, according to the 

» Impenſa funeris ſemper ex hæreditate deducitur: 
que etiam omne creditum ſolet præcedere, cum 
bona ſolyendo non ſint. J. 45. F. * | 


creditur, non cum hærede. 1. 1. 


2 
' ul. propter funus aliquid impendit, c 
0 e 


ed. v. I. 17. F de reb. aut. jud. poſſ. Sumptus fu- 
neris arbitrantur pro facultatibus & dignitate de- 
functi. J. 12,5. 5. F. de relig. & ſumpt. fun. ; Mr 


quum autem accipitur ex dignitate ejus qui fune- 


ratus eft, ex cauſa, ex tempore, ex bona fide: ut 


neque pl s' imputetur ſumptus nomine, quam fac- 
tum eſt, neque tantùm quantum factum eſt; fi im- 
modice factum eſt. Deberet enim haberi ratio fa- 
cultatum ejus in quem factum eſt, & ĩpſius rei quæ 
ultra modum fine cauſa conſumitur. Quid ergo'fi 
ex voluntate teſtatoris imp gene eſt? Sciendum 
eſt nec voluntatem ſequendatn fires egrediatur juſ- 
tam ſumptus rationem: pro modo autem faculta- 


tum ſumptum fieri. I. 14. H. 6. F. de reltg, & ſump. 
ee eee In 
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* 7 
* - F 
8 
v ; 2 y 
* . * © . 8 
* * 
8 


 25- 149 The Expences of proving the Will, 
Den. or taking Adminiſtration, of making 


Inventories, of Sales, Orders of Court, 


and Diſcuſſions of Moveables or Im- 


moveables, and all other neceſſary Law 
Charges, are preferable to all other 
Debts c. For all the Creditors are con- 
cerned in theſe Expences, they bein 
laid out for their common Intereſt. 


Planè ſumptus cauſa qui neceſſariè factus eſt, 
ag orgy ; Nom - 0 bonorum calcu- 
us ſubduci ſolet. J. 8. nf. F. Quantitas pa- 
trimonii, deducto etiam 0 r 
venditionum cauſa. impenditur, æſtimatur. J. 7 1. F. 
ad leg. 2 J. wit. F. 9. C. de jure delib. See th 
thirty ſecond Article. ade pe 


6. Tree In a competition among the Credi- 


potiorem eorum cauſam eſſe placuit, 


© ſelves deceived by this 


U 
1 8 & 7 # * 8 * + a> . * U '* ” 
nn r LE, 4 
4 # "I E. ö FB 0 ; © 0 85 By. « 
9 #8 „ | 


tors of Publick Depoſitaries, whole rence on i; 
Function is to receive the Sums of Mo- Cd f 
ney, or other Things, that are to be! _ ag 
depoſited by order of Court, the pere. Lig, 
ſons who are to receive back what has depoſted 
been thus conſigned or depoſited, are in hen 
roper Goods of theſe ** 


epoſitari re their private Cre- 
ditors who have neither Mortgage, nor 
Privilege. And this Preference is found- 
ed upon the Intereſt which the Publick 
has in the Safety of thoſe Depoſitums, 
which people are obliged to conſign 
imo ther Anas... nfs ny ter 


In bonis menſularii vendendis, poſt privilegia, 
ut pecunias 
apud menſam, fidem publicam ſecuti, — 
l. 24. H. 2. de reb. aud. jud. poſſ. Quod privilegium 
exercetur non in ea tantum quantitate, quæ in 
bonis argentarii ex pecunia depoſita reperta eſt, ſed 
in omnibus fraudatoris facultatibus. Idque propter 
neceſſarium uſum argentariorum, ex utilitate publi- 
ca receptum eſt. J. 8. . depot. ef 
Beſides the Privilege explained in this Article, the 


8 on the 


Tage in France gives to Creditors who are to receive 


back Montes, or other Things, 
Court of Fuſtice, two other ſorts Security. One is, 4 
Mortgage onthe whole Eftate of the Depoſitary who is 
charged with theſe ſorts of Depoſitums; and this Mort= 
Lage is the Effect of the Authority * Frſtice, par- 
ſuant to what has bem ſaid in . 


zoned by Order of a 


for the Security of thoſe whom Faſtice puts under the 
neceſſity of 5; Any their 2 2 N 


'cerve them, and makes them prefirable to all the 
Creditors of the ſaid Officer who have Mortgages, even 
altho* they be prior in time. But this is to be underſtood 
Offices that are peculiarly deſtined to this Functiun. 
For if the Court had ordered the Monies to be depoſited 
into the hands of another Officer, whoſe Office was not 
intended for this Function, the Depoſaum put into his 
hands by the Authority of Fuſtice would give indeed 4 
Mortgage upon his Office, but it ought not to give a 
Preference. For his private Creditors would find them 
erence, which they could not 
Poſſibly foreſee ; whereas the Creditors of the Perſon who 
his — is a Publick Depoſitary, cannot but know, 
That his Office is appropriated for indemnifying the Cre- 
ditors of Things depoſited into his hands, See the three 

following Articles, ran Folie! it 3 
It may be asked, concerning the Mortgage which the 

Creditors of Sums depoſited have on the Immoveables 

the Publick Depoſitary, from what day this Mortgage wi f 
have its effet; Whether it will be from the day tha 
the ſaid Receiver enters on his Office, as in the caſe of 
Minors, who have a Mortgage on the Eſtates of their 
Twtors from the day 4 their Nomination, for = 
whit! 


44 
n 


r ſhall be fhewn in the twemy n, belt. 


preftryel 'befate' the particular Creditors of "the Publitk 
e whe por . - tenleſs their Mortgage 
1 


0 oe pretend to decide theſe Qudſlioms here, nor 
ro trtat F thim expreſly, no more thin of others which 
might be ſtarted on this" ; we Male only this 
tranſſtory Remark, to ſhew how much it 3s to be wiſhed 


* 


them, 
pught to return, will recover them pre- 
Krably ro all other Creditors; for it is 
their own proper Goods e. 

* Si tamen nummi extent vendicari eos poſſe 
puto a dep tis, & futurum eum qui vindicat 


ante privilegia. 7. 24. f. 2. F. de reb. aut. jud. poſſ. 


XXVIII. 


18. He wo If he who was Creditor to a publick 
1410UAtes Depoſitary, becauſe of Monies ( epoſit- 


— into his hands, ſuch as thoſe arè who 


are to receive back Monies that have 
been conſigned by Order of Court, or 
for ſome other Cauſe, has innovated his 


Debt, and changed the Nature of the 


Depoſitum z as if he has taken a Bond as 
for Money lent, he will be intitled no 
longer to any Privilege; and it would 
be the Tame thing as if he had left his 
Money in'the hands of the Depoſitary, 
that he might receive Intereſt for it ; 
or he will have thereby changed the 


* Qui depotttis nummis uſavas 4 menſulariis ac- 


0 1 92 | 11 1 i 7 . r | . 
Paw und Mok Te ARB, Sc. Tit. i. Sect. g: 775 
11 8 * day of depefring the AXEX: 

bey? If the Mortgage takes place from the day of ne EU FB PURA R 148 /- PA) af PIO 3 
the” Ain of the Publick Depdſitary to his Office, rh The three preceding Articles relate 29. Cnc 
Creditor of "the Monles that were def depoſited, wil be to the Competition between Creditors renceef Cre- 


who are to receive. Sums of Money, or ditors for 


of them on the Office of the Receiver, 


and their Preference before his particu- 


lar Creditors, being common to them 
all, they loſe the effe& of it among 


for thai this matter were fully ſettled. themſelves, and they come all into ſhare 
23 xXxVI equally in the Price of the Office, in 


proportion to their reſpective Claims 8. 


So that, for Example, all the Creditors 
of one Order, whoſe Conſignment was 
prior, 728 in competition with Cre- 

itors of another Order, whoſe Conſign- 


ment was made a long time after the 


firſt, there would be no Preference given 
to the firſt, on the Price of the Office 
that is ſubject to their Privilege; but 
each Order of Creditors would have a 
proportionable Share of the Price,accord- 
"= to the Value of the Effects conſign- 
d by every one of them. For it is by 
virtue of their Privilege, that the Cre- 
ditors of theſe Ordets are intitled to re- 
cave the Price of this Office, which 
was made a part of the Eſtate of this 
Officer, only upon condition of its be- 
ing equally appropriated for the Securi- 
1 of all the Sums of Money, or other 
Things, that ſhould be thereafter de- 
poſited in the hands of the ſaid Officer. 


5 Quzritur, utrum ordo ſi ur eorum qui de- 
poſuerunt, an verò ſimul omnium depoſitariorum 
ratio habeatur: & conſtat ſimul admittendos. J. 7. 
9 mr. F. depo. 2 A 3 3 

We are to underſtand the Conaurrence explained in this 
Article, only with yeſped# to all the Creditors 2 Or- 
der, conſidered together as having one and the {ame 
Credit, and to all thoſe of the other Orders, conſidered 


Nn in the lite mumir for the Sum that are due io them. 
JANE of the ed AY and converted a, a, i A C udien, of ine Order among chef, 
it into a Contract of Loanf. there is no Contributinn. Fur every one of them ought 


ofitis! uſulari which ought to come to him arcording as he is ravked ; 

ceperunt, à Extefis eieditoribus non ſeparantur. Et fo that he whb i ranhed in the ce ought ro #- 

meritò, aliud eſt enim credere, aliud deponere, be ſufficient, 'althi* 
"yt 


L. 24. $. 2. F. & mb. nut. jud. pof. 


He who takes Intereſt for a Sum of Money which he 
had depoſited into another*s hands, becomes Creditor of it 


as of Money lent. For the Depoſitum produces no Inte- ariſany from the Sale of the Office; for it is their em- 
reſt, neither can the Depoſitary owe any. So that when min Plellge, appropriated ' #6 them by their Privilege: 
be pays Intereſt, it is bectthtſe he does not keep the Money aud we haue not mentioned the ſane Concurrence on the 
longer as 4 itum, but converts it to his own other Goods of the . Concernitig which the Reader 
proper uſe, with the conſent of the Perſon who ought to may conſult the laſt Remark made on the twenty ſixth 
receive it, And the reteiving of Intereſt, altho it is ills, 5 
not lawful on the part f the Creditor; yet it is always © se. 
a mark of the intention of the Creditor, and of the 


2 to change the Depoſaum into 4 Contrad of 
” 2 | 


All Privileges make a particular Ap- 


ſeveral De- 


yt other Things, depoſited, and the par- nun, 
the Aamiſton « Officer: and if n be OSD lep 2 P ſitums. 
0 the "Morig aft takes place only from 1 6 25 7 ticular Gelbes of the Publick Depo- * 
2 — * it ＋ — N ng But as to the Creditors of Sums 
thence, that the Creditors of the ſeveral Orders ought of Money. or other Thi A 
| to-be gere one befire the other on the Imimoveables, d. if rds 8 —_ TD Pwr ,es 
according to the dates of the Con} ts, altho they I cy Come in c pet ion wit 
come Alf in pripeveivnaBly as #0 the Price of the Office, one another for their reſpective Depo/i- 
without any regard fo 'the "dates of "Hr Confignments, tums, the Privilege which they had all 


30. Effect of 


propriation, which gives to the Credi- Privileges. 
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tor who is privileged, the Thing for 

his Pledge, altho” there be neither Co- 
venant, nor Condemnation, which ex- 
preſſly mentions this Preference. For 

tit is annexed to the Title of the Credit, 


by the Nature of the Debt, and altho'. 


no expreſs mention be made of it. And 
if the Debt were not of it ſelf privi- 


. 


effect of a Covenant h. 
* is 4 Conſequence of all the foregoing ticles, 
Toto tit. ff. & Cod. in quib. cauſ. pign. vel hyp. 
tac. contr. ; | 5 


„ © + * | 

31. Di- Among the Privileges of Creditors, 
rence of Pri- there are ſome which affect only one 
—_ 4 particular Thing, and do not reach to 
A. the reſt of the Goods; and others af- 
of Goode. fect all the Goods in general, without 
diſtinction. Thus, the Privilege which 

the Proprietor of a Ground has on the 
Fruits of it, for the Rent of his Farm; 

that of a Seller for the Price of the 
Thing ſold; that of the Perſon who 

has lent Money to buy Lands or Tene- 
ments, or to make Improvements on 

them, do not extend to all the Goods 

of the Debtor; but are limited to the 
Things appropriated for the Security of 

that particular Debt i. And theſe Cre- 

ditors have againſt the Remainder of the 
Debtor's Eſtate, only a Perſonal Action, 

or a Mortgage, if they have ſtipulated 

it. But Law Charges, and the Funeral 
Expences have their Preference upon all 

the Goods without diſtinction. | 


„ 


cee the foregoing Articles, This is a Conſequence 


of the nature of a Privilege. | 
- 1 Sane perſonali actione debitum apud præſidem 
petere non prohiberis. I. 17. C. de pign. 
an 7 as XXXII. . 
32. me- Among Creditors who are privileged, 
zition and fame of them are preferred before o- 


Preference thers, according to the Nature of their 


Ams de Privileges, and the Diſpoſition of th 
s who 3 AVI 8) E poution or the 
3 Laws, 5 Cuſtoms n. Thus, he who 
lged. has furniſned Money to repair a Houſe 
Which was in danger of falling, is pre- 
ferr'd to the Seller of that Houſe, who 
demands the Price of the Sale: Thu 
he who has let a Barn to a Farmer, wi 
be preferr'd for the Rent of his Leaſe, 
before the Proprietor to whom the 
Farmer is indebted for the Rent of the 
Farm, on which the Fruits which are 
* into the Barn grew. Thus, the 
xpences at Law being the Debt of all 
the Parties, they are preferred to all 
Privileges whatſoever. Thus thoſe who 


have Privileges on Moveables, are pre- 


ferred to the Privilege of the King v. 


. 
* 
gt 4 . 
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leged, it could not be made ſuch by the 


| . it Wong Cre. 
of the Houſe for a certain time, and it „ 


g 4 This is a Conſequence of all that has been ſaid in 


883 5 | | . 4 i , 
c. Book III. 
. * 0 3 * EY ; 4 8 : 89 a 


Thus Funeral Charges are preferred be- 
fore the Rent due to the Landlord of 
the Houſe, on the Moyeables of the 
Tenants 9. Thus in all. the caſes of a 
coneurrence- of Privileges, their Prefe- 
rence is ne by the Diſtinctions 
which the Nature of the ſaid Privileges 


m This is @ Conſequence of the Nature of Privileges. 
Porting trot Au | wo 


See the Remark on the twenty third. Article. | 

o Si colonus vel inquilinus fit is qui mortuus eſt, 
nec fit unde funeretur, ex invectis illatis eum fune- 
randum Pomponius ſcribit: & ſi quid ſuperfluum 
remanſerit, o debita penſione teneri. J. 14. 
$. 1. KN ... 


XXXII. 


If he who ſells a Houſe, occupied by zz. 4c; 
a Tenant, reſerves to himſelf the Rent 9fPreferece 


be agreed that the Moveables of the 3 fle 
Tenant. ſhall ſerve as a Pledge, for the ſame Fri. 
Security of the Rent reſerved to the vilge. 
Seller, as well as for the Rent which 
ſhall fall afterwards due to the Buyer; 
the Seller ſhall be paid in the firſt place 
out of the Moveables, if their Agree- 
ment has not regulated it otherwiſe P. 

P Infulam tibi vendidi, & dixi prioris anni pen- 
ſionem mihi, ſequentium tibi acceſſuram: pigno- 
rumque ab inquilino datorum jus utrumque ſecu- 
turum facti quæſtio eſt, - Sed veriſimile eſt id 
actum, ut primam quamque penſionem pignorum 


cauſa ſequatur. J. 13. F. qui porir. 
„ e 5 
It follows from all the preceding Rules, 34. The 
that among Creditors, there are three o f 
Orders. The firſt is, of thoſe that are ©*#*"* 
privileged, who go before all the others, 
and take place among themſelves, accord- 
ing to che diſtinctions of their Prefe- 
rences. The ſecond, is of thoſe that 
have Mortgages, who have their Rank 
after the privileged Creditors, en 
to the dates of their Mortgages. Anc 
the third, is of Creditors by Bond, and 
others, who have only Perſonal Actions, 
who not being diſtinguiſhed either by 
Privilege, or Mortgage, come in thero- 
fore jointly together, and ſhare equally 
in proportion to their Debts 4. _ 
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1... Of Subſtitution to the Mortgage, or 
0 the Previlege of the Creditor. 
hre ge DC 94090 | 
' Etho' this Matter of the Subſtitu- 
of the na- FM ton to the Rights of Creditors, 
EL being 2 —— 2 Naviral, 
„ought to be plain and eaſy; yet the dit- 
— aof ace ing the Subſtitu- 
tion, and the Ineonveniences which one 
may fall into, for want of obſervin 
in every one of them that which is eſ- 
ſential to it, cauſe a multiplicity of Com- 
binations Which may perplex this Mat- 
ter, and render it obſcure and difficult. 
For which reaſon, we have judged it 
would be uſeful, before we proceed to 
explain the Rules thereof, to give, in a 
few words, a general Idea of 
ture of Subſtitution, and of its Kinds, 
and of what every one of them may 
have, peculiar and eſſential to it. 
Defnitios © The Subſtitution which we treat of 
ef Suftitu- here, is nothing elſe but that Change 
n. Which puts another perſon in the place 
of the Creditor, and which makes the 
Right, the Mortgage, the Privilege 
which a Coal r has, to paſs to t 
Perſon that is b ſtirured to him, that is 
to ſay, who enters into his Right. 
The moſt fimple manner of ſubſtitut- 
ing, and which. makes the Rights of the 
Creditor to. pals always to him who is 
ſubſtituted, is the Aſſignment which the 
Creditor makes of his Rights. Aſſign- 


neral, and of many Rights, ſuch as the 
Sale of an Inheritance, which tranfmits 
to him who oye it, all the Rights of 
the Heir, that he may exerciſe them in 
the ſame manner as the Heir himſelf 
might have done: Others are particu- 
lar, of a certain Thing, ſuch as the Aſ- 
fignment of a Bond: Some are gratui- 
tous, as an Aſſignment made by a Donor 
to a Donee, when the Donation con- 
tains Debts due to the Donor, or other 
Rights: And there are ſome Aſſignments 
which are made for a valuable conſide- 
ration; as if a Debtor aſſigus a Debt 
that is owing to him for the Payment 
of his Creditor, or if a Creditor makes 
over to a third Perſon, for a certain 
Price, a Debt that's due to him. 


this effect, that the Aſſignee ſucceeds in 


W nk the Rights which are made 
| TE 4> > | 


* 


the Na- 


ments are of ſeveral ſorts: Some are ge- 


All theſe forts of Aſſiguments have 
the place of the Creditor, and that he 


Of Pawns and Mon rende Er. Tit 1. Sect. 6. $77 


over to him in the ſame manner as the 
Creditor might have done himſelf, be- 
fore the Aff nment, and with the be- 
nefit of the 1 5 e, and Privilege, 
which the Creditor 2d, | 
There is another manner of Subſtitu- 
tion to the Rights of a Creditor, when 
his Debtor borrowing Money to pay 
what he owes him, agrees with the 
Perſon of whom he borrows, that the 
Monies ſhall. be applied towards the 
Payment of that Creditor, and that the 
Perſon who lends the Money. ſhall be 
ſubſtituted in the place of the ſaid Cre- 
ditor. And this acquires to this new 
Creditor the Right of the firſt, pro- 
vided it be mentioned in the Acquit- 
tance, that the Payment is made with 
his Money. For the Debtor who had 
power to engage himſelf to the firſt. 
Creditor, may alſo engage himſelf, on 
the ſame conditions, to him who pays 
off the firſt Creditor : and by putting 
him in the place of the firſt Creditor, 
who receives his Monies, he does no 
wrong to his other Creditors, and 
5 nothing in their Condition. 
The Subſtitution may likewiſe be ac- 
uired without the conſent of the Cre- 
ditor, by an Order of the Judge, and 
that either with the Debtor's conſent, 
or ſometimes even without it. Thus, a 
Tutor who is willing to acquit with his 
own Money a Debt owing by his Pupil 
to a Creditor, who refuſes to ſubſtitute 
him in his room, may procure an Or- 
der to be made for ſubſtituting him in 
the place of the Creditor, upon his ac- 
quitting the Debt. And in this caſe, 
the Authority of Juſtice transfers the 
Right of the Creditor to the Perſon 
who pays him, provided he produce the 
Order of Court for his Subſtitution, 
and make it appear that the Creditor 
has been paid with his Monies. For 
the Judge does to him who pays for an- 
other, only the ſame Juſtice that is due 


to him from the Debtor, and that with- 


out prejudice to any other perſon. 
There is yet another way of acquir- 


ing a Judicial Subſtitution, without the 


deed of the perſon to whom the Right 


belongs, and even againſt his will; as if 


the Debts owing to a Debtor are ſold 
by Decree of a Court of Juſtice. For 
the Court gives to the Purchaſer, to 
whom the Debts are adjudged, the 


ame Right which he would have, if 


the Debtor had ſold it to them: and he 
will be ſubſtituted likewiſe to the Mort- 

gages and Privileges. 
. ge take notice in the laſt place, 
of zac der of Subſtitution, which 
13 18 
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- acquiredwithout any Aſſign ment fre M 
the Creditor, without Mes conſent ot 


chaſe, pays him off. 


the Debtor,” and withoht an Order of 


the Fidge ; but ng by the bare effect 


of the Payment made to the Creditot᷑. 

Thus, When a Creditor being, 95 59 5 

„ fecure his e And fe aring leſt 
1 T 8 ald increaſe his 


A br 
5 t 9715 or 1 enements, mort⸗ 
elt pays off that Creditor, he is 
2 5 4 in his place, "provided "it ap- 
peat by the Acquittarice, that the Pay- 
ment has been made with his Money. 
For the Law preſumes that he himſel 
being a eie or he pays only for th 
Security of his Mortgage; el it ſub⸗ 
ſtitutes him in the place of the Credi- 


tot whom he pays. And it is the fame 


1 as to bim who having purchaſed 
Lands, or Houſecs, and fearing leſt he 


ſhould be troubled in bis Poſſeſſion of 


them, by a Creditor jor to his Pur- 
nd both in tlie 
one and the other of theſe two caſes, 
theſe Motives juſtify a Subſtitution 
which is prejudicial to no perſon hat- 


ſoever. 6 0 


We ſee in all theſe ate of Subſtitu- 


tion, that rhe Right of the Creditor 


paſſes from his Perſon to another, who 


enters into his place, and that this Change 
can happen only two ways. One, 
the will of the Creditor who ſubſtitutes : 


'The other without his will, by the Ef- 


fect of the Law, which puts in the 
Pack of the Creditor, him to whom 


quity tranſmits his Right. 


at 1 * PF 
Ay ö ALA OI 
275 I. 


E to hm 
a Dom 1s 8d e 2 e — . — 


are "annext it, 


ment be made Gor a valuable conſidera- _ 


tion; or gratis., For altho' it he tue, 
that the Payment extinguiſhes / {the + 
Debt, and Ah it ſeems foi that reaſons © 


that the Creditor. cannot. tranſinit to an- 


other a Right which nt - 
in his perſon, by the payment; pet the 
Aſſignment vhich is made at the fame 
er 5 e effect as if the Cre- 
ſold his Right to bim who 
. N And as, to the effect of the 
ignment, it is the ſame thing to him 
who pays for the Debtor, whether it 
be the perſon who is bound jointly with 
him for the Debt, or his e or a 
Wit Perſon 2. 1 FR, LIES $f YO 


457 wt 


a Emptori nominis etiam pign notis ae 
prin debet : ejus quoque qu Cos venditor 
accepit. Nam beneficium is, v9. prodeſt emp- 


tori. J. 6, F. de hered. vel act, vend;\ Si à creditorc 


nomen comparalt ea pignora, 1 80 venditor no- 
_ perſequi poſſet, apud præſidem provincia 
indica. 75% oi. C e e I. 
— Article. I 3; 
Cum is qui reum & dejullores. — 20 ab 656 


ex fid lejuſſoribus acceptd pecuniã, præſtat ationes, 


poterit quidem dici nullas jam cſſe, cum ſuum per- 


ceperit, & perceptione omnes liberati ſunt : ſed 


non ita eſt; non enim in ſolutum accepit: ſed quo- 
dammodo nomen debitoris vendidit. Et ided ha- 
bet actiones, quia tenetur ad ipſum, ut præſtet 
actiones. J. 36. F. 6. de fdejulſ. Salvas eſſe manda- 
tas actiones: cùm pretium magis mandatarum actio- 
num ſolutum, quam actio 8 1 e videa- 


makes over I. K 


a and > lego 90 wi 
A 1 


o. The validity of the Subſtitution de- To acquire Willa? the Authority of 3. 1» ws 
ends on the condition in which Juſtice the Right of a Creditor, and his 00 poſe 
7 the Creditor's Ri 2 was, at the Mortgage, it is ſufficient to have one 


time of " the Subſtitution. of thele two things; cither that he who e Right of 
0 — pays a Crediter. 


| 7 tur. J. Fr F. de ſolur. 
1 The CONTENTS. 0 u 
41 1. The Aſſignment ſubſtitutes to the Mort- Thoſe 1 without an © An: + >, Salti 
1 gage, and to the Privilege. from. the Creditors, procure an Order tion 245 
1 +2: Subſtitution without an Aſſignment. from the udge, appointing them, up- 
| "0 5 3. In what manner a third Perſon may on their Ping of the Cr tors, © 
1 h h ſubſtituted. in their, place, acquire by the 
1 een een Payment, the Rights of tho — 
1 4. How a third Perſon acquires the Pri- | 0 LEV bo * ; : 
1 their Mortgages, and their Privileges ; 
44 „win of if ner. and even thole of the King, if they pur- 
(128 Bc int ob #4 . is acquired with- chaſe the Debt that is due to him, and 
„ | 0 ttution. | 
l — | N to be ſubſtituted in his 
1 6. Of a Creditor who pays off a Credi- Reads. 
13 to more antient than him el 
175 A Purchaſer ſubſti tate þ Gr 4; Si in te jus fiſci, cùm dig ſolveres debitoris 
4 '7" 7 wm nee ee pd: Shop = pos 
5 VS 0 t, & tranſtulit : 8 itori S, qui cus 
+ 9. The bike. is null after Pay- ET A . 
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Of Pawns aud MoxTeacts; &c; Tit. 1. Sect. 6. | 379 


ys the Creditor take an Aſſignment 
m him, as has been faid in the firſt 
Article, or that he agree with the Deb- 
tor, that upon paying the Debt for him 
he ſhall be ſubſtituted to the Rights of 
the Creditor, and that in this cale it be 
mentioned in the Acquitrance, that the 
Payment was made with his Money. 
For then, altho' the Creditor ſhould re- 
fuſe to ſubſtitute, yet he who pays will 
acquire his Right, by the Effect of the 


Payment, and of the Agreement with 


the Debtor. And it would be the ſame 
thing, if the Monies lent being put in- 
to the hands of the Debtor, with this 
Agreement; that he who lends the Mo- 
ney ſhould be ſubſtituted to the Rights 
of the Creditor who is diſcharged with 
it, the Debtor ſhould afterwards make 
the Payment himſelf, declaring in the 
Acquittance, that it is with the Money 
borrowed of that perſon. But if the 
Payment is made — upon the bare Ac- 
quittance of the Creditor, and not ac- 
companied either with the one or the 
other of theſe two ways of acquiring 
the Subſtitution, it will procure to him 
who pays only a bare Action againſt the 
Debtor, for recovering from him the 
Sum paid on his account, even altho” it 
ſhould be expreſſed in the Acquittance, 
that the Payment was made with the 


Monies of this third Perſon. For it 


vow be preſumed that he had acquit- 
ted only what he owed e. 


Res obligatas exterus, debito ſoluto liberando, 
datum petere, non earum dominium adipiſci poteſt. 
J. 21. C. de pign. & byp. _ 

Non omninò ſuccedunt in locum hypothecarii 
creditoris hi quorum pecunia ad creditorem tranſit. 
Hoc enim tunc obſervatur, cum is qui pecuniam 
poſtea dat, ſub hoc pacto credat, ut idem pignus ei 
obligetur, & in locum ejus ſuccedat. Quod cùm in 
perſona tua factum non fit (judicatum eſt enim 
te pignora non accepiſſe) fruſtra putas tibi auxilio 
opus eſſe conſtitutionis noſtræ ad eam rem perti- 
nentis. l. 1. C. de his qui in prior. cred. loc. ſucc. A- 
riſto Neratio Priſco 12 
ſit, ut antecedens dimitteretur, non aliter in jus pig- 
noris ſuccedet, niſi convenerit, ut {ibi eadem res eſſet 
obligata. Neque enim in jus primi ſuccedere debet, 
qui ipſe nihil convenit de pignore. J. 3. ff que res pign. 

See the Remark on the third 2 as to the caſe 
where the Debtor makes Payment only ſome time after 
he has borrowed the Monies for paying the Debt, 

This manner of acquiring the Right of the Creditor, 
without his Subſtitution, is juſt and equitable, in order 
zo facilitate the Payment of Debts, And it is but juſt 
that the Debtors themſelves ſhould have power to put in 
the place of their Creditors thoſs who pay for them, ſince 

no body receive, am 22 thereby, and ſince it is 
the intereſt of the Debtor that he ſhould have power to 
make bis condition eaſier by changing his Creditor. It 
was upon this Equity that the Edict which was made in 
the — 1609, a the Reduction of the Rents from 
Ege to Six per Cent. was founded; that whereas the 
Creditors not being willing to recerve their Monies refuſed 
to ſubſtitute, and thoſe who were willing to lend Money, 
for 9 1* ſaid Rents, were afraid left they ſhou 

O L. - | 


criplit, & ſi ita contractum 


not be ſubſtituted to the Rights of the Creditors who 
refuſed to ſubſtitute. Proviſion was therefore made therein 
by the ſaid Edict, and the Subſtitution granted purſuant 
to this Rule, a 

N. 


He who pays a Creditor that is pri- 4. How 


. 4 922 N | 5 A third Per- 
vileged, ſucceeds to his Privilege, whe ſor acquires 


ther it be by an Aſſignment from the % privi- 
Creditor, who makes over to him ſim- lege of 4 

ply his Right, of by a Subſtitution Credver. 

made by the Judge; as has been ſaid in 

the ſecond Article: or by an Agreement 

with the Debtor, as ſhall be explained 

in the following Article . 


4 Chm pro patre, in cujus poteſtate non eras, 
pecuniam fiſco intuleris, & jure privilegio ejus ſuc- 
ceſſiſti, & ejus locum, cui pecunia numerata eft, 
conſecutus es. J. 2. C. de his qui in pr. cred. loc. ſucc. 
Si chm pecuniam pro marito ſolyeres, neque jus 
fiſci in te transferri impetraſti, neque pignoris cau- 
ſa domum vel aliud quid ab eo accepiſti, habes per- 
ſonalem ſactionem. J. 3. C. de priv. fiſe. Si in 
te jus fiſci cum reliqua ſolveres debitoris pro quo 
ſatisfaciebas, tibi competens judex adſcripſit & tranſ- 
tulit, ab his creditoribus, quibus fiſcus potior ha- 
betur, res quas eo nomine tenes, non poſſunt in- 
quietari. J. ult. eod. | 


V. 


One may acquire the Privilege of a 5. How he 
Creditor, without Subſtitution, in che # 
fame manner as the Mortgage, by an 4 
a er with the Debtor, that he $,26ui- 
who ſhall pay for him ſhall have the on. 
Privilege. And it is no matter whe- 
ther the Payment be made to the Cre- 
ditor by him who lends the 2 or 
by the Debtor with whom the Money 
has been intruſted, provided that both 
in the one and the other caſe, it ap- 
pear by the Acquittance, that the Pay- 
ment is made with the Money of that 
Perſon ©, as has been ſaid in relation to 


the Mortgage in the third Article, 


* Fotum ratio prior eſt creditorum, quorum pe- 
cunia ad creditores privilegiarios pervenit. Perve- 
niſſe autem quemadmodum accipimus? Utrùm ſi 
ſtatim profecta eſt ab inferioribus ad privilegiarios, 
an vero & fi per debitpris perſonam, hoc eſt, fi 
ante ei numerata eſt: quod quidem poteſt benignè 
dici ſi modò non poſt aliquod intervallum id fac- 
tum fit. J. 24. F. 3. F de reb. auct. jud. poſſ. Add 
the Texts cited on the fourth Article. 

Altho* the Money lent for the Payment be not delivered 
to the Creditor, whether by the Debtor, or by him who 
lends the Money, till ſome time 75 their Agreement; 


yet he who lends the Money ſhall nevertheleſs be ſubſti- 


tuted to the Rights of the Creditor, For the Debtor*s 
Bond to him who advanced the Money, will ſerve as 4 
proof that the occaſion of the Loan was ro pay off the 
Creditor : and the Creditor's Acquittance will prove that 
the Money was put to that uſe. And as to what 7 
in the Law cited on this Article, that there muſt be no 
interval of time, that is to be applied to the Uſage of 
the Roman Law, according to which Covenants were 
often made without any Writing ; and therefore the diſ- 
tance of time _ have occaſioned the lofs of the Proof 
how the Monies had been imployed. 
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6.0fa Cre- He who being already Creditor, pays 
din: who off another Creditor of the fame Deb- 
pap of tor, who is prior to himſelf, fucceeds 
Credior . to his Mortgage, altho he have made 
ent than no {ſuch Agreement, nor received any 
Subſtitution. For his Quality of Cre- 
ditor makes it to be 22 that he 
pays him ho is a more ancient Credi- 
tor, with no other view than that be 
may ſucceed in his place, and thereby 
ſecure his own Debt. Which diſtin- 

iſhes his Condition from him who 
5 no ſuch Intereſt, pays for the 
Debtor without Subſtitution, and of 


22 


whom it may be ſaid, that perhaps he 


was under an Obligation to the Debtor 
to pay for him s? 


plane cùm tertius creditor primum de ſua pe- 
cunia dimiſit, in locum ejus ſubſtituitur in ca quan- 


titate, quam ſuperiori exſolvit. J. 16. F. qui pot, in 


pen. V. l. 11. §. 4. eod. I. 12. f. g.cod. J. 17. eod, 


VII. 


7. 4 Pur- The Purchaſer of an Eſtate, imploy- 
Halen ſub-irg the Price of his Purchaſe for the 


/titured to payment of the Creditors to whom the 


the Credi- F | e 
* 3 Eſtate was mortgaged, is ſubſtituted to 


be pays off, Their Right, to the Value of what he 
pays them. For by paying them with 
the Price of their Pledge, in order to 
ſecure it to himſelf, he preſerves it to 
himſelf for the Value of what he pays 
them, againſt other ſubſequent Credi- 
tors, altho' they be prior to his Pur- 

chaſes. | 


Si potiores creditores pecunia tua dimiſſi ſunt, 
quibus obligata fuit poſſeſſio quam emiſſe te dicis, 
ita ut pretium perveniret ad eoſdem priores credi- 
tores, in jus eorum ſucceſſiſti: & contra eos, qui 
inferiores illis fuerunt, juſta defenſione te tueri 
potes. . 3. C. de his qui in prio, cred, loc, ſuc. Eum 
qui à debitore ſuo prædium obligatum comparavit, 
eatenus tuendum, quatenus « priorem creditorem 
ex pretio pecunia pervenit, J. 17. F qui fort. See 
the F Article. * n 


VIII. 


8. Subſite The Creditor who by virtue of his 
tion by an Mortgage, or of an order from the 
Ariat judge, attaches the Rights and Actions 
met. which his Debtor has againſt thoſe who 
are indebted to him, procuring what he 
has attached to be adjudged to him, is 
ſubſtituted to the Mortgages and Privi- 
leges which his Debtor had for the 
| Debts that are attached h. 


Si prætorium pignus quicunque judices dan- 
dum alicui perſpexerint: non ſolum ſuper mobili- 
bus rebus, & immobilibus, & ſe moventibus, ſed 
etiam ſuper actionibus quæ debitori competunt, 
præcipimus hoc eis licere decernere. 1. 1. C. de prat. 


Peu. 


to examine, if at the time of the Sub- 


% # E ; F 4 / 1 % ** f ee 8 b. 
P x ” , 2 * A 1 4 4 A 
1 1 5 5 + % ; x 4 , * 

2 22 


The Debt whith is attached adiudged io the Ort- 
ditar who attaches, ſuch as it did belong uu the Debtor. 


- IX. 


When the Subſtitution by the Cre- 9. 775.4. 
ditor is necęſſary for tranſmitting his /firnci i 


4 4 1 


Right to the Perſon Who pays for the 2/l «fre 


Debtor, it ought: to be made at the . 
time of Payment, and of granting the 
Acquittance. For if the Payment was 
conſummated without any mention of 

the Subſtitution, it being made only at 

ter Payment, it would be uſeleſs. And 

the Right of the Creditor being ex- 
tinguiſhed by the Payment, he could 

not make over to another what he had 


not any longer, nor ſubſtitute toa Right 


* 


which was extindt i. 


Modeſtinus reſpondit, ſi poſt ſolutum fine ullo 
pacto omne quod ex cauſa tutelæ debeatur, actiones 
poſt aliquod intervallum ceſli ſint, nihil ea ceſſione 
actum, cum nulla actio ſuperfuerit. J. 76. F. de ſo- 
lut, See the following Article, | 


X. 


ll RE ae Aſſignments, and 10, Th 4 
other ways of acquiring the Mortgage, v#{dity 2 

or Fri lege of en : 78 477 te Sf 

Covenant, or by an Order of the Judge, endion le 
or otherwiſe, have no manner of effect, condirion in 
if at the time of the Subſtitution, Af- which the 
ſignment, or, other Act, the Right of we 
the Creditor was no more in being, , fh un, 
whether it be that it was extinguiſhed of making 
by Preſcription, or annulled by a Judg- te Sf: 
ment, or diſcharged by a Payment, or 

that it had ceaſed to be thro” ſome one 
of the Cauſes. which ſhall, be explained 
in the following Section. Thus, in 
Queſtions relating to. the validity of 


Subſtitutions, Aſſignments, and other 
ways of acquiring the Mortgage, or 
Privilege, of a Creditor, it is neceſſary 


ſtitution, the Right, the Mortgage, or 
the Privilege, was ſill ſubſiſtingl. 


Si dominus ſolvit iam, pignus quoque 
perimitur. J. 13. f. 2. F. de pign. 955 the follow - 
ing Section. | | | 


2h. 


SECT. 


Of Pawns and Mok re 


3. By the Oath of the Debtor, when the 


& 4 4 7 £4 4 1 1 14 "gps g 1 ; d 
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In what manner the Mortgage ends, 


or is extinguiſhed, | _ 


The CONTENTS. 


5 The Mortgage 15 extinguiſhed by 5 aye venit, ut pignus repetatur, J. 11. f. 1. F. de pign. 


ment. | 


Debt is referred to it, and he 
ſwears that be owes nothing; or 


) a Judgment which __ him.” 


4. By every thing that is inſtcad of Pay- 
ment. 
5. By conflening tue Debt, in caſe th 
© Creditor refuſes to receive Pay- 
ment. | 


& If the Payment which was made does 


not ful fit, the Mortgage revives. 


7. The Mortgage is extin, if the Pledge 


is put out of Commerce. 
8. Or if it happens to periſh. 


9. The Preſcription of the Debt ex to 


guiſhes the Mortgage. 


10. If the Debtor lofes his Right to th 


1. The 


Mortgage is 


extinguiſh- 
ed by Pay- 
ment. 


Pledge, the Creditor loſes his Mort- 
roi. 

11. Effect of Redhibition of the Thing 
mortgaged. 5 

12. The Creditor who conſents to the A. 
lienation of his Pledge, loſes his 
Mortgage, if” he does not expreſly 
reſerve it. 

13. If the Creditor conſents that his 
Pledge be engaged to another. 

14. The Mortgage revives, if the Aliena- 

| tion doss not take effett. 

17. I what manner we are to under- 

; ftand the Creditor's conſent to the 
Alienation. | 


I. 


1 HE Mortgage being only an Ac- 
ceſſory of "he Debt, the een 


which annuls the Debt, extinguiſhes 


the Mortgage. But it is neceſſary 
that the Payment ſhould be entire, of 
all that is due for Principal, Intereſt, 
and Charges b. . 


Si dominus ſolverit pecuniam, pignus quoque 
perimitur. J. 13. f. 2. Fl Pign 2 * —_— 
cauſa res obligatas, ſoluto debito reſtitui debere pig- 
neratitiæ actionis natura declarat. 7. 10. C. de pigner. 
act. 
Niſi univerſum, quod debetur, offerretur, jure 
pignus creditor vendere poteſt. J. 25. H. 14. 11. 
erciſc, Nam fi vel modicum de ſorte, vel uſuris 
in debito perſeveret, diſtractio rei obligatæ non po- 


Title. 


teſt impediri. I. 2. i f. C. debir. vend. pign. imp. n. 

p. 6. O. de diſtr. pes. 

See the fourth Article of the third Section of this 
+ - 2 


Novation, which extinguiſhes the 2. By a 
firſt Obligation, changing it into a new Nevarion: 


one, extinguiſhes alfo the Mortgage, 


. 


which was an Acceſſory to it, if it is 


not reſerved e. 


Nova debiti obligatio pignus peremit, ni con- : 
act. | 
See what Novation is in the Title of Novations, 
III. | 
Whatever annuls the Debt, diſcharges 3. Y ehe 
the Mortgage. Thus, when a Debtor, Oath of the 


to whoſe Oath the Debt is referred, _ 
{wears that he has paid it, or when he pw: is re- 


is acquitted by a Judgment, from which ferred 10 ir, 


there lies no Appeal, the Debt and the 24 fe , 
Mortgage are annulled. And it is een 


he owes no- 


ſame thing in all the caſes where the h ; or 
Obligation ſubſiſts no more d. by a Fudg- 
| ment which 

© $i deferente creditore jurayit debitor ſe dare acquits 

non oportere, pignus liberatur : quia perinde ha- im. 

betur atque ſi judicio abſolutus effet. Nam & fi 

a judice quamvis per injuriam abſolutus ſit debitor, 

tamen er, liberatur. J. 13. F quib. mod, pign. 

vel byp.fol. Idem dicere debemus, vel ſi qua ratio- 

ne obligatio ejus finita eſt. J. 6. cod. | 


IV. 


Whatever may be reckoned to be in 4. B every 
the place of Payment, extinguiſhes the thing me 
Mortgage: 'Thus, for Example, if the} _—_ 
Creditor-contents himſelf either with a 7. 
Surety,” or with another Debtor, in- 

{ſtead of the former, or with another 

Pledge inſtead of the firſt; in all theſe 

caſes, and others of the like Nature, 

the Mortgage ceaſes, if it appears to 

have been the intention of the Parties 
to diſcharge the Mortgage, and to re- 

ſtrain the Creditor to theſe other Sure- 

ties, altho' his condition become there- 

\ by leſs advantageous. | 


© Item liberatur Pignus five ſolutum eſt debitum, 
ſive eo nomine ſatisfactum eſt, J. 6. . quib. mod. 
pign. Satis factum autem accipimus quemadmodum 
voluit creditor, licet non ſit ſolutum: ſive aliis pig - 
noribus ſibi caveri voluit, ut ab hoc recedat ; five 
fidejuſſoribus, ſive reo dato, ſive pretio aliquo, vel 
nuda conventione, naſcitur pigneratitia actio, & ge- 
neraliter dicendum erit, quoties recedere voluit cre- 
ditor a pignore, videri ſatisfactum, fi ut ipſe vo- 
luit, ſibi cavit, licet in hoc deceptus lit, J. 9. F. 3. 
F. de pign. act. l. 3. C. de luit. pign. | 


Ya 


If it is by reaſon of the Creditor's re- 5. By con- 


fuſing his Payment, that he detains the s #* 


Pledge, or inſiſts to have it expoſed to =” 


Sale, the Debtor may tender the Money cregiror 
in 
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refuſes to in Court, and conſign it, in order to 
recerve Pay- his being diſcharged. from the Debt, to 
men. hinder the Sale, and recover his Pledge, 

together with the Coſts and og 


_ exuſe of his Delay*.” 


* $i pet creditorem ſtetit, quominus ei ſolvatur, | 


rectè agitur pigneratitia. J. 20. f. 2. . de pign. at. 

Si offerat in judicio pecuniam, debet rem pignora- 

tam, & quod ſua intereſt conſequi. J. 9. H. alt. ebd. 

Debitoris denuntiatio, qui creditori ſuo ne ſibi rem 

ignori obligatam diſtrahat, vel his qui ab eo vo- 

unt comparare, denuntiat, ita demum effi cax eſt, ff 

univerſum tam ſortis quam uſurarum offerat debi- 

tum creditori, eoque non accipiente, idonea fide 

probationis, ita ut oportet depoſitum oſtendat. J. 2. 

C. debit, vend. pizn. imp. u. p. See as to the matter 

of Conſignment, the Remark on the ſeventh Arti- 

cle of the third Section. TP 

6. Ye If the Payment, or that which was 

fayment to be in lieu of it, had no effect, the 

which was Mortgage would revive together with 

i, the Credit ; as if the Creditor had ta- 

the Me- Kern in Payment an Aſſignment to a 

Lage re- Debt with Warranty, and that he could 

vive. not get Payment of it, or Houſes and 

Lands with the ſame Warranty, which 

were evicted from him, or that a Minor 

tad given an Acquittance, againſt which 

he was relieved. For theſe kinds of 
Payments imply the condition that the 

ſhall ſubſiſt. But if a Creditor of full 

Age had contented ' himſelf with an Aſ- 

ſignment to a Debt at his own peril, 

and had given a Diſcharge, the Mort- 

gage and the Credit would remain ex- 

tinguiſhed, altho' the Creditor ſhould 

not get Payment of the Debt that was 

made over to him 8. | 

8 Debitum cujus meminiſti, quod per pacti con- 

ventionem inutiliter factam remiſiſti, etiam nunc 


petere non vetaris, & ufitato more pignora vindi- 
care. I. 5. C. de rem. pign. 


VII. 
„ To © "Ifihe Lands or Houſes that are mort- 
Mortgage gaged ceaſe to be in Commerce, as if 


« extine, they are dedicated to the Uſe of a 
if thePledge Church, or other Publick Place, the 


e Mortgage ſubſiſts no longer. But the 
* Creditor hath his Action againſt the 


Price which his Debtor receives for 
them h. 


» See the twenty ſixth Article of the firſt Seftion 


VIII. 


„e As the Mortgage upon a Land or Te- 
A. nement which O 25 to periſh by an 
periſh. Inundation, or other Accident, ſubſiſts 

| no longer; ſo likewiſe the Mortgage 
which a Creditor has upon a Right of 
Uſufruct belonging to his Debtor, will 


. 


which the Creditor may owe him be- 


feſſor, if the Debtor was flill alive. Thus, the Hypothe- 


. Boo K III. 


have no longer effect, if che Uſufruct 
ceaſes, even altho* the Debtor ſhould 
ſurvive the loſs of his Uſufruct, as if he 
had it only for a certain time i. 

Sicut re hon, £14 extinctà, ĩta & uſufructu 


extincto, pignus hypothecave perit. J. 8. F. quib. 
mod. per: See the ſecond Article of the ſixth Sec- 
tion of Uſufruct, © De 


If the Debt for which the Mort BC 9. The Pres 
was: given; be extinguiſhed by Pre 2 of 
age, which was o 


tion, the Mort g 
— Accelſory of the Debt, is annul- * of 


Item liberatur pignus five ſolutum eſt debitum. 
ed & 11 tempore finitum pignus eſt, idem 
dicere debemus. I. 6. F. quib. mod. pign. l. 12. F. de 
diverſ. temp. præſc. l. 3. C. de præſc. 30. vel. 40. 
aum. | 


By the Roman Law the Hypothecary Action was ex- 
tinguiſbed only by a Preſcription of Forty Years againſt the 
Debtor and his Heirs, and likewiſe againſt a third Poſ- 


cary Action was of a longer duration than the tare 
Perſonal Action. See the end of the Preamble of 
the fourth Section of Poſſeſſion and Preſcription. 
This Preſcription of Forty Years is obſerved in ſome Pro- 
vinces. But we have concerved the Rule according to 
the common and natural Uſage, which gives no longer 
duration to the Hypothecary Action, than to the bare 
Perſonal Action, for the reaſon explained in the Article. 


+ & | 


If the Debtor who had 4 10. If the 
a Land or Tenement, happens to loſe Debror loſes 
the Right he had to it, as if he is ſtript oy 7 
of it by an Eviction, or by a Power of e © 
Redemption, veſted in a former Owner, s hi 

or in the next of Kin, or by other Cau- Morigage 
ſes, the Mortgage which he had aſſign- # 
ed on the ſaid Land or Tenement, does 
not ſubſiſt any longer; unleſs it was by 
his own proper deed that he loſt his 
Right; as if, for Example, when he 
was able to defend himſelf againſt the 
ſaid Eviction, or Power of Redempti- 
on, he yielded to it; if he neglected to 
demand the Sale of an Eſtate, ſeized on 
in the hands of a third Perſon, and 
which belon ed to him; if he did not 
defend himſelf in a good Cauſe; or if 
he abandoned any other way his Right. 
For in all theſe Caſes, the Creditor may 
exerciſe the Rights of his Debtor, in 
order to preſerve his own m. 


m Si res diſtracta fuerit ſic, Niſi intra certum 
diem meliorem conditianem inveniſſer, fueritque tradi- 
ta, & fortè emptor, antequam melior conditio of- 
ferretur: hanc rem pignori dediſſet. Marcellus li- 
bro quinto Digeſtorum ait, finiri 7 ſi melior 
conditio fuerit allata, quamquam ubi fic res diſtracta 
eſt, niſi emptori diſplicuiſſet, pignus finiri non pu- 
tet. I. 3. . quib. mod. pign. Super ſedente (debitore) 
tali auxilio uti, vel præſente vel abſente eo, credi- 
tores ejus poſſunt. /. pen. C. de nan. num. pec. 


XI. If 
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\% en \ 105 2 Wees : 1 
—_ lf a btor who had bought a Houle, 
of Redbibi- Or Lands, or a Moveable, and had af- 
cio of the terwards engaged it to a Oreditor, has 
bee mind to diflolve the Sale by Redhibi- 
babes, tion, that is, by obliging the Seller. to 
take back the Thing ſold, becauſe of 
ſome defect ini it, his Creditor may hin- 


„ {LS 0 


: 
* 


. 
- 


der him, unleſs the Debtor provides for 
his Security, either by Fan 3 him the 
Price which the Seller thall. be obliged 
to reſtore to him, or by letting him 
haye the Thing fold, if he is wil ng to 
rake it at.the Ponce which they ſhall a- 
Si debitor di 88 obligatæ erant, ſer- 
vum quem emerat redhibuerit, an deſinat Servianæ 
locus eſſe? Et magis eſt. ne deſinat, niſi ex valun- 
tate creditoris hoc factum eſt. 0: 4. F quib. mod. 
Ys * „ 2 
9 the firſt Article of the eleventh Section of the 
Contract of Sale. CG . 


4 © | 1 

12. The The Creditor who conſents to the 
Creditor Sale, Donation, or other [Alienation 
who con ;, Which his Debtor makes of a Houſe, or 
Lee King Flat ne cgiged\ th him, | or 
of ks Who ſuffers it, or ratifies it, has no 
Pledge, ſes longer any Mortgage upon the ſaid 
his Mort- Houſe, or Lands, unleſs he reſerves it o. 
on For he has conſented to àn Alienation 
does not ex- i s | | 

#9 - "Which could not have been made to his 
ſerve it. Frein if he had not approved of it: 

an 


chaſer, if he might afterwards make uſe 
of his Right of Mortgage. 
reditor qui permittit rem venire pignus di- 
mittit. J. 158. Een reg. jur. Si conſenſit vendi- 
tioni creditor, liberatur hy potheca. J. 7, . quib. mod. 
bpign. Si in venditione pignoris conſenſerit credi- 
tor, vel ut debitor hanc rem permutet, vel donet, 
vel in dotem det, dicendum erit pignus liberari : 
niſi ſalva cauſa pignoris ſui conſenſit vel venditio- 
ni vel cæteris. J. 4. F. 1. cod. Si probaveris te fun- 
dum mercatum, poſſeſſionemque ejus tibi traditam, 
ſciente & conſentiente ea quæ ſibi eum a venditore 
obligatum dicit, exceptione eam removebis: nam 
obligatio pignoris conſenſu & contrahitur, & diſ- 
ſolvitur. J. 2. C. de remiſ. pign. Sed & fi non con- 
ceſſerat pignus venundari, ſi ratam habuit venditio- 
nem, idem erit probandum. d. J. 4. F. 1. in fine f. 

| quib. mod. pign. 54 . 
Wuching this conſent, ſee the fifteenth Article of this 

u. | 


XIII. 


13. Fiße If a Creditor conſents that his Pledge 
Crditer be engaged to another, he reſigns to him 
= his Right p. But this conſent ought to 
vage ze be ſuch as ſhall be explained in the fif- 
_ to teenth Article. | 

N. 


t Paulus reſpondit, Sempronium antiquiorem 
creditorem conſentientem, cum debitor eandem rem 
tertio creditori obligaret, jus ſuum pignoris remi- 
ſiſſe videri. JI. 12. . quib. mod. pign. v. h. J. : 


his conſent would deceive the Pur- 


» 


PNs und Mon re AEB. Tit. 1. Sect. 7. 383 
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CCC 
If the Sale, or other Alienation; made 14. 10 
by the Debtor, with the conſent of his Morigage 
Oreditor, happens to be annulled, orf %% 
CHILE II the Aliena- 
that after. the obtaining of this conſent, tion does not 
che Alienation is not accompliſhedʒ the rate Hell. 
Creditor, in that caſe, enters again to 
his Right. For it was only in favour 
of that Alienation. that he renounced 
his\Mongage.. And ir would. be the 
ſame ching, if he had conſented that his 
Debtor ſhould deviſe to a Legatec the 
Houſes, or Lands, mortgage to him, 
and that the Legacy ſhould be found to 
be null, or the Legatee ſhould renounce 
gelle quæritur, fi forts venditio rei ſpecialiter 
obligate non valeatz an nocere hxc res creditori de- 
beat, quod conſenſit; ut putà, fi qua ratio juris 
venditionem impediat, dicendum eſt, pignus vale- 
re. J. 4.4. ult. F. quib. mod. pign. Si voluntate cre- 
ditoris fundus alienatus eſt, inverecundè applicari 
ſibi eum creditor deſiderat, ſi tamen effectus {it ſe- 
cutus venditionis. Nam ſi non venierit, non eſt 
{atſs ad repellendum cteditorem, quod voluit venire. 
1. 8. F. C. cod. Venditionis autem appellationem 
generaliter accipere debemus, ut & ſi legare per- 
miſit, valeat quod conceſſit quod ita intelligemus, 
ut & ſi legatum repudiatum fuerit, convaleſcat pig- 
nus. d. I. 8. F. 11. Voluntate creditoris pignus 
debitor vendidit, &; poſtea, placuit inter eum & 
emptorem, ut à venditione diſcederent, jus pigno- 
tis ſalvum erit creditori: nam ſicut debitori, ità & 
creditori priſtinum jus reſtituitur: neque omnimo- 
dd creditor priſtinum jus remittit: ſed ita demum, fi 
emptor rem retineat, nec.reddat venditori. . 10. eod. 
Me ought not to take for'a conſent 15. in what 
of the Creditor to the Alienation of his manner we 
| - the kr odoe which are to un- 
Pledge, the knowledge which he may derfandihs 
have of it, nor the filence which he Cdie 
keeps after he knows it; as if he knows conſent 10 
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that his Debtor is about ſelling a Houſe the Aliena- 


which is mortgaged to him, and ſays 4. 
nothing of it. But in order to deprive 
him of his Right, it is neceſſary that it 


appear by ſome Act, that he knows 


what is doing to his prejudice, and that 
he conſents to it. And a Creditor does 
not loſe his Mortgage by his conſent, 
except when it appears evidently that 
his Intention is to reſign it, or that 


there be ground to charge him with diſ- 


honeſty, for not having declared his 
Right, when he was under an Obliga- 


tion to do it. Thus, for Example, if 
he who had mortgaged ſpecially a Houſe, 
or Lands, to a former Creditor for an 
Annuity, engages it in the ſame manner 


to a ſecond Creditor, for another A —— 
declaring to him that the ſaid Houſe, 


or Lands, were not W to any 
1 


body elſe, and that the Creditor 


ſigned the Contract either as a Party, 
or as a Witneſs; he will have thereby 


rendred 
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Wu, "7 Marriage, 


nature, or oth — according 


ente eo debitor rem vendiderit; cùm idee 


J. 8. §. 15. 
laren 


ſi 2 affuit. 


dien amiſiſſe vi 
fideicommiſſum 1 jure amiſſum non 
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8 Fre m eſt, 


rendred himſelf an \ccomplice to this 
falſe Declaration, and cannot exerciſe 
hi Mortgage on the ſaid! Houſe, or 
Fete to the prejadice of this ſecond 
\ Creditor. ' Thus, on the contrary; if 4 
.. Ofeditor ſigns, as Witneſb; a Contract 
or other Deed,” Which 

All his Eſtate,” he 
ortgage for not hav- 


his Debtor 
ſhall'not loſe his 


ing” entred his Proteſtatſon. Thus he Were 


figns, as Wirneß, a Teſfament, M 


Which 55 Teſtator deviſes Houſes, or 
Lands, that are mot ttgaged to the fd fen 


Witrels, will not loſe his Mortgag 
ere eee e er 
one Wye 
to the 
cireumſtances of the Quality of the 
Ads, of that of the Perſons, of the 
Knowledge which they may have of 
the. wrong which either their Appro- 
bation, or their Silenee, may do to their 
own Intereſt, and to that of others, of 
their Sincerity or Diſingenuity, of the 
Intention of the — ai and 
circumſtances of che like Nature. 
* Non videtus d conſenfife ervilidhe) 4 el. 
paſſus eſt 
wel 4 er fibi durare. Sed 


venire, quod ſeiebat utique 
ſi ſubſeripſerit forts in tabulis emptionis, conſen- 
ſiſſe videtuy, niſi manifeſts apparent ret decprum eſſe, 
| Jui. mod. — R u. an 5 
| Mievius — re equttoniit cum 
facto à Seio interfuiſſe, & fubſeripſiſſe, 
uo caverat Seius, fundum nulli alii eſſe obligatum. 
Gen pet aliqua in 1 rig Mævio com 
teſt? nus ref} t. pi 1 is 2 
Aare conſenſit, win Tac were Fo Th. 


bla BN edn 33 A filiis cn wy 4 


"> Aa. diet ſervo domum reliquit.., Poſt 


mortem, fili ejus tidem. qui heeredes,. cum diviſe- 
runt hæreditatem 22757 diviſerunt etiam domum. 
In qua divifione dominus fervi fideicommiſſarii qua- 
uro, an fideicommiſſi perſecutis- 
ſeryum, eo quod /interfuit 
eatur ? Modeſtinus reſpondit, 


nem acquiſitam 


— 
it dmirtendi fidricummiſſi cauſa hoc 
4. K. 4. fr de leg. 2. v. I. 8. ff. de 


* Seius * pecuniam mutuam fue dum 
| er Titio pignori dedit. Poſtel pactum inter 


ut creditor pignus ſuum in rn 
M. b ie ſole certo tempore poſſileret. 

m ante expletum tempus creditor cum m- 

ma ſua ordinaret, teſtamento cavit, ut alter ex 

filiis ſuis haberet eum fundum, & addidit quem de Lu- 


nit evidenter a 


cio Titto emi, cam non emiſſet. Hoc teſtamentum 


inter citeros ſignavit, & Gaius Seius, qui fuit de- 
r ry » an ex hoc quod fignavit præjudici- 
ſbi fecerit: can nullum inftrumentum 


o_ wen ns proferatur, ſed folum pattum ut credi- 


tor certi temporis fructus caperet? Herennius Mo- 


deſtinus reſpondit, contractui Pignoris non obeſſe, 


quod debitor teſtamentum credituris, in quo ſe 


En. | 
Ir is 74 ro remark on this Afticle, the difference 
there may # Creditor's ſigning an I 


a N and his figning it only 02.8 Witneſs. What 
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r ought to hurt him; as appears i 
erg 9 ff. de pign. act. tee 
where rye 
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00 the SE PARATION of. 
the GOODS of the De- 
" ceaſed," hom thoſe of the 

Heir, or Executor, among 
Y- Pers Gauge Creditors. 


= EE have Tong in the foregoing The Subjec 


Title, that one of the uſes of, 
2 a Mortgage is, to ſecure to the 
ene the Eſtate of the Debtor, in- 
to what hands ſoever it. paſſes. But 
when it paſſes only from the Debtor to 
his Heir, or —— the Creditor 
I his Right, altho* he have no 
e, becauſe the Heir, or Exe- 
cutor, —— to the Eſtate, only on 
condition that he acquit the Debts. 
Thus, all the Creditors of the deceaſed 
are, with regard to his Heir, or Exe- 
cutor, in the ſame condition. i in which 
they were, with refpe& to their Deb- 
tor; every one of them retaining on 
the Eſtate of the deceaſed, cither — 
Mo e, or their Privilege, or their 
ſimple I ſuch as ig had it in 
the Debtor's life-time. But this change 
which makes the Eſtate of the Debtor 
- paſs to his Heir, or Executor, bav- 
this effe&, that the Creditors of the 
faid Heir or Executor, will likewiſe 
10 their Right on that Eſtate which 
he acquires by Inheritance, or Sagen 
ion, 
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Of ihe S hir au 
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Has nor Eſtate ehough of his 
n to 1 his on Creditors, the 
8 of © Frames are in danger 
ſtate” of che ebene 
5 0 E 480 2 Fin tors of the Heir, or Ex: 
* W 8 ecutor 1 and viſion is made again 
this by ſeparating” the Eſtate of the de- 
» 4% ceaſed Nom chat of his Heir, or Execu- 
. » tor, for the benefit of their we 
Ae 1 1 et 
th 18: 7 * als. 5 this £ Dragan 
7 5 of the deceaſed, who 
2 the. the Heir, or Executor, is not 
ſolvent, hinder the confuſion of the 
Joods of the deceaſed with thoſe of 
ir, or Executor; that the Goods 
their Debtor EY | be preſerved to 
wo Wen. and a may not go to th j# Creditors 
ee of the fitd Heir; or adcgter. 


W Executor, are afraid, on their part, "left 
70 Q \ «oth Heir, or Executor, who is their 
Debtor, engaging himſelf in an incum- 
bred” Inheritance, or Succeſſion, his 
Goods ſhould e 'to the Creditors of the 
— 5 to their prejudice, the ſame 

Equity demands, Bis they may have 
5 er to difti Auth and' ſeparate the 


that of the deceaſed. As to which it 
is neceſſary to obſerve, 940 altho' the 
condition of the Creditors of the Heir, 
or Executor, and that of the Creditors 
df the deceaſed, ought to be equal, yet 
the Roman Law had ordered it other- 
wiſe, and did not allow the Separation 
of Goods to the Creditors of the Heir, 


ors worſe, by entring into new En- 
nente, to their prejudice .. But 
this nicety has not been received into 


reaſonable, that the liberty whic 
Debtor may have to contract new Debts, 
altho' 2 judice may ariſe from thence 
to his 
to ſuch a conſequence. For if it is per- 
mitted to this Debtor, to engage i 
ſelf to new Creditors, by acceptin 
Succeſhon charged with Debts, 
Creditors ought not to be 33 
from making uſe of the Right which 
they have on his Goods, to prevent 
their being ſubjected to the charges of 
that Ko Fon and it is fully as equi- 
table to grant them this Separation, as 
It 1s to grant it againſt them, to the 
* Creditors of the deceaſed, for the Goods 
of the ores 8 


vor LL 


* „ FHBut if the Oreditors of the Heir, 1 


ſtate of the —— or Executor, from 


or Executor, for this reaſon, that a 
Debtor being at liberty to bind himſelf, 
he, may make the nia of his Cre- 


_ uſe with us; and it has been A | 


editors, ' ought not to be drawn 


of Gd. &e. [Tit 2 D Seck f. 


* * N 
? Ex ye BN Sutem, l Til u. non im- 


N ſeparationerd. Nam licet alicui adj icien- 


do ſibi creditorem, creditoris ſui facere deteriorem 
conditionem. /. 1. $. 2. F de ſeparat. 


* 


It is true, that in certain * the 


Roman Law did grant the Separation 


of Goods to the ( reditors of- he Heir, 


or Executor; as if he accepted a burt 
denſome Inheritance, or Sucxeſſion, in 
order to defraud his Creditors: 2 and fe, 
even in this caſe it did/notigrant/it-eafi- 
ly. And this Separation had likewiſe 
lace in ſome other caſes, | which it 
uld be needleſs to mention hereb; 
but theſe Exceptions were not ſuffeci⸗ 
ent to do juſtice to the Creditors of the 
Heir, or Executor, and our Uſage al- 
lows: them this Seren without diſ- 
tinction. 


1. 5.5. & Ni 


This remark concerning our Ulige | 


in this matter, will ſerve as an adver- 
tiſement, - that we are to extend to 
the Creditors of the Heir, or Executor, 
the Rules which ſhall be ſet down in 


this Title, altho' mention be made only 


of Hank Creditors of che n 


8. E & T. K. 
of the nature and effetts of the 


2 eparation. 


The CONTENTS. 
1. The caſe of this Separation. 


2, T1 he Separation is independant o We. 


Mortgage. 


3. Legatees have "the. right of Separas 


tion. 
4. Separation for a Debt that 15 coli. 
tional, or of which the term is not 
yet come. 

5. If the Heir, or Executor, has alrea- 
dy alienated the Goods of the de- 
ceaſed, there can be 20 Separas 
tion. 

6. The Engagement made by the Heir, or 
Executor, does not hinder the Sex 
paration. | 

7. The Separation takes' place in a 4 fe- 


cond and third Succeſſion, and be- 


yond that. 
8. F 10 Debtor ſucceeds to his Surety 
the Separation takes place. | 
v. HH he Separation does not prejudice the 
| Right againſt the Heir, or Exe- 
cutor. 
10. Privileges do not hi ny: tbe Separa- 


tion. 
Ddd 11. If 
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Then the Creditor of « a | deceaſed 
vr Excenter, is not ſolvent, they may 
Trocure-an Order from the Judge, for 
ing the Effects of the Inheritance, 
by. — from thoſe of the Heir, 
or Executor, that they may 
themſelves the Seed f d the deceaſed 
their Debtor, againſt che man 
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. Sclenduth eft ſeparationem folere impetrari * 
ereto 7 is: Solet autem ſeparatio permitti cre- 
ditoribus ex his cauſis, ut putà debitorem quis Sei- 
um habuit: hic deceſſit: heres ei extitit Titius; 
hic non eſt ſolvendo, patitur bonorum venditionem: 
creditores Seii dicunt bona Seit ſufficere ſibi, credi- 
tores Titii contentos eſſe debere bonis Titii. Et 
ſie quaſi duorum fieri bonorum venditionem. Fie- 
ri enim poteſt, ut Scius quidem folvendo fuerit, po- 
mueritque ſatis creditoribus ſuis, vel ita ſemel, & £i 
non in aſſem, in aliquid tamen ſatisfacere: admiſ- 
fi autem — ereditoribus Titii, minus 
ſint conſecuturi, quia ille non eſt ſolvendo: aut mi- 
nus conſequantur quia plures ſunt. Hic eſt igitur 
æquiſſimum creditores Seii deſiderantes ſeparatio- 
nem audiri, im ue 4 prætore, ut ſeparatim 
7 rows cujuſque creditoribus præſtetur. J. 1. f. 
ſeparat, Eſt Juriſdictionis tenor promptiſſimus, 
indemnitatiſque remedium edicto prætoris credito- 
ribus hæreditariis demonſtratum, ut quoties ſepara- 
tionem bonorum poſtulant cauſa cognita, impetrent. 
kt. C. de bon. aut Fud. poſſid. 
Althe' this Rule ſeems to be limited to the Creditors of 
the deceaſed, * theſe of the Heir, or Executor, are in 
Equity intitled to the ſame Right, as has been obſerved 
ia the Preamble. 


. . 


ne S. The right of this Separation is inde- 
* is + pee £ the Mort os „ and Bond 
e reditors may demand it. For the bare 
0n dhe Mert effect of their Debt gives them a Pre- 
bebe. ference on the Eſtate of their Debtor, 

before the Creditors of his Heir, or Ex- 
ecutor, to whom the deceaſed was un- 


der no Obligation b. 


o ; not the Mortg chat gives this Right but 
Rog one : 


III. 

3. Lega> The Legatees of the deceaſed have 
tees have the ſame right to demand this Separa- 
= — tion, for they are Creditors to the Suc- 
Pin, ſion. But the Creditors of the de- 
ceaſed are preferr'd before them, be- 


their prejudice e. 


oties hæredis * ſolvendo non ſunt, non 
OS. creditores teſtatoris, ſed etiam eos quibus 
legatum fuerit, im bonorum poſſeſſionem 
xquum eſt. Ita ut cam creditoribus ſolidum ac- 


ſecure to 


his Heir, or Exocutot *. e Ad 


er Em, the Creditors 


cauſe he could not give Legacies to 


IV. 144 e ma. (42579 
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wh Creditoribus qui ex die, vel ſub c 
bentur, & propter hoc nondum pecytiiatn 2 
poſſunt, æquè ſcparatio dabitur, ——— 


IR eee confuletur. l. 4. F. * | 
> Heine V. EN. a» 95 
1 Wt the a eparation Ro ibs. If the 
of the HI Of win Fs wi alienat- * 
without any intention e 

the Creditors, Goods of the Succeſſi 1 
whether Moveables, or „ile 2 
of t . 


Immer 
A even the whole CRE . Cre 
ditors of the deceaſed could not de- my - ay 
mand the Separation of what had bean Spur 
N 75 75 ar 1 78 Heir, or 8 
tor, who in that quality was maſter o 
the Goods, had power to pa] 
them. But this PLN wit . IPYRE 
to 10 Immoveabl be 
prejudice to the Creditors 1 the 2 


op who had Mortgages on them; 
and they might EGO their Mortgage, 
and their Borg je they had any, 
againſt, 9, Poſſelſ 1 55 io the Fee 0 
70 as the ht aye done, 
caſed hal malt the alicnationf, . 


| „ lese vendita hæreditate, ſeparatio fruſtrà 
deſiderabitur: utique fi nulla fraudis ineurrat ſuſpi- 
2 par qua bona fide medio tempore per hæ- 
ſunt, rata conſervari ſolent. J. 2. f. de 


may ſeem as if this Law related only to the 
Sale Fan dee or Succeſſum, yet the tenor and 
motive of it chend particular Alienations, and the 
laſt words of the Law it plainly enough. 

f The Alienations, into what hands ſoever the Lands 
and Trnements that are mortgnged paſs, do no prejudice 
. as bas hem tel in ilfe 
1 


It fallows from this Rule, that with regard to the 
Immoveables alienated by the Heir, or Executar, the Cre- 
ditors of the deceaſed, who had no Mortgage on them, 
have loft their Right to them, and that there remains 
to them. auly. the Perſonal Action againſt the Heir, or 
Execitor, and the Right of @ Separation of the Gods 
that may ſtill remain in the Lg Heir, or Exe- 
cater e ted by the Heir, 
the Ro even thoſe 


s, bare b yp rg 
the ſame manner as 2 

nation had been made 5 

e ee 

the deceafed. 


"thy i 


who have 


VI. 
If the Heir, or Executor, had pawn- 6. Ti F. 
ed or mortgaged Moveables or Immove- C= . 7 


ables, belonging to the — or , per,” 


Erector, Succeſſion, before the Separation was 
2 demanded, the Creditors of the deceaſed 
bind.” will nevertheleſs obtain a Separation of 
ere thoſe Goods that are engaged s. For 
tte Separation has place as long as the 
property belongs to the Heir, or Exe- 
cCautor, and that Engagement does not 
, 707705777 
* Sciendum et autem, etiam ſi obligata res eſſe 
propbnatur ab hærede jufe pignoris vl bypothecz, 
attamen, ſi Ræreditaria fuit, jure ſeparationis hypo- 
nem impetraverit. Et ita Severus 
ſcripſerunt. J. 1. f. 3. F. de ſeparat. 


VL. } 2 : * 14 I : 
"Pa: IS. * 4 L ; N 
- * * * # ke ob 4 i . 8 4 * 0 


+. The . If the Goods of an Inheritance, or 
pa Succeſſion, paſs from the Heir, or Ex- 
fakes 


a led from him again to his Succeſſors, and 


Succeſſm, ſo down to other Heirs, and Executors, 
and beyond ſucceſſively, ſo that the firſt Inheritance, 
that. or Succeſſion, and the following ones, 
are confounded together in the hands 
of the Heirs and Executors to whom 
they deſcend, the Creditors of each In- 
heritance, or Succeſſion, will followthe 
Goods belonging to the ſame, from one 
Heir and Executor to the other, and 
may demand a Separation of them h. 


cSecundùm hæc videamus, fi primus ſecundum 

_- haredem reſcripſerit, ſecundus tertium, & tertii 
bona veneant: qui creditores poſſint 

impetrare? & putem fi quidem primi creditores 
petant, utique audiendos & adyerſus ſecundi & ad- 
verſus o_ — Si verò ſecundi Fes 
1 verſus tertii utique eos impetrare poſſe. 
. 1. f. 8. F. de ſeparat. . | 5 


VIII. 


8. If the ; If a Debtor for when —— Per- 
Debtor ſuc- Ion was en as Surety, ha to 
ceed; to his ſucceed 10 kin. the Geer 8 
bpm mand, againſt the Creditors of his Deb- 
zales tor, the Separation of the Goods of the 
tlace, deceaſed, without any oppoſition from 
the Creditors of the Surety, or thoſe of 
the Debtor, who ſucceeds to him as 
Heir, or Executor : for altho' the Ob- 
ligation of the deceaſed Surety be con- 
founded in the perſon of the Debtor 
who ſucceeds to him, yet the Creditor 
does not loſe the Security which he had 
on the Goods of the Surety, no more 
than that which he ſtill retains on the 
Goods of his Debtor i. 


Debitor fidejuſſori hæres extitit, ejuſque bona 
venierunt: quamvis obligatio fidejuſſionis extinc̃ta 
fit, nihilominus ſeparatio impetrabitur, petente eo 
cui fidejuſſor fuerat obligatus: ſive ſolus fit hæredi- 
tarius creditor, five plures. Neque enim ratio ju- 
ris, quæ cauſam fidejuſſionis propter principalem 
obligationem, quæ major fuit, — 655 damno de- 
bet afficere creditorem, qui fibi diligenter proſpexe- 
tat. Quid ergò ſi bonis fidejuſſoris ſeparatis, ſoli- 


Vol. I. 


& Antoninus re- 


. T. he: | G7 . Me po ” 83 & # 4 
Of the Separation-of Goods, &c. 


thecario creditori potiorem eſſe eum qui ſeparatio- | 


ecutor, to his Heir, or Executor, and 


arationem 


It. 2. Set. 1. 387 


dum ex hæreditate ſtipulator conſequi non poſſit? 
Utrum portio cum cæteris hæredis creditoribus ei 
12 erit, an contentus eſſe debebit bonis quæ 

arari maluit? Sed cum ſtipulator iſte, non adita 

juſſoris à red hæreditate, bonis fidejuſſoris ven- 
ditis, in reſiduum promiſceri debitoris creditoribus 
potuerit, ratio non patitur eum in propoſito ſub- 


moveri. /. 3. F. de at, ; | 
What is ſaid in this Article concerning the caſe where ; 
the Debtor ſuccteds to the Surety, wo, take 2 like - 

wiſe, and that with greater reaſm, in the caſe where 

the Surety ſucceeds to the Debtor ; and the ſame Credi- 

tor who can demand Separation of the Goods. of the 

Surety againſt the Creditors of the Debtor who ſucceeds 
to him, without doubt demand Separation of the 
Goods of the Debtor againſt the M editors of the Surety 
who ſucceeds as Heir, or Executor, to the Debtor. 


IX. 


The Creditor who having demanded 9. The Se- 
the Separation, has not been able rof7%" 
bs g does not pre- 
procure payment out of the Goods of judice the. 
the deceaſed, retains ſtill his Right a- Rigi a. 
ainſt the Heir, or Exceutor. But the ga” the 
reditors of this Heir, or Executor, 7" 
will be preferred before him, if their 
Credit be prior to his Engagement to 
the Inheritance, or Succeſſion. 
i Sed in quolibet alio creditote, qui ſeparationem 
impetravit, probari commodius eſt, ut fi ſolidum 
ex hæreditate ſervari non poſſit, ita demùm aliquid 
ex bonis hæredis ferat, fi proprii creditores hæredis 


X. 


The Separation may be demanded a- 10. Priviles 


gainſt all Perſons who have Privileges, 4% 4% bur 
and even againſt the Exchequer m. — — 


® Sed etiam adverſus fiſcum & municipes im- 


petraretur ſeparatio. J. 1 f. 4. F. de ſeparat. 
XI. fs 


If among the Co-Heirs, or Co-Ex- 11. If one 
ecutors, there be one of them who is ofthe Heir, 
Creditor to the deceaſed, he may de- Fee. 


mand the Separation, againſt the Cre- __ F 
ditors of the others, excepting only as he may de- 
to the portion 'of his Debt, which he mand the 


himſelf ought to bear". Separation, 


a gi uxor tua pro triente patruo ſuo hæres exti- 
tit, nec ab eo quicquam exigere 2 eſt: debi- 
tum à cohæredibus petere non prohibetur. Cùm ultra 
eam portionem qua ſucceſſit, actio non confunda- 
tur. Sin autem cohæredes ſolvendo non ſint, ſe- 
paratione poſtulata, nullum ei damnum fieri patia - 
tur. J. 7. C. de bon. auth. jud. poſſ. 
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either be juſt 
end Præterea ſciendum eſt, poſteaquam bona hære- 
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Is what» name the. Bight = p . 


TE hall not e among « 
"Rules of this Section, that of 


| : Rowan Law, which did not alew 


Separation, after five Vears; 
his Proſeriptions.notn uſe With us. 


The coNTENTS. 


e. If ole confu you! "Binders the Separa- | 


N. 


55 2. Nouition Ballet 4100 the Separation 
0 82 D culties hich are regulated by the 


ne of TOY: Jace. 


F the Goods of the deceaſed = 

75 be confounded with thoſe .Þ 
Kemer, ſo as that it is not 
ble to diſtinguiſh, and to ſhew what 
. — are part of che Sucoeſſion, and 
what not, the Separation, in this caſe, 
will not take place; for the confuſion 
hinders the effect of it. And it ought 


— be preſumed, that what does not ap- 


to be part of the Succeſſion, be- 
ongs to the Heir, or Executor. O- 
el the Creditors: of this Heir, or 
Executor, would be obliged to prove 
the Right which he has to all the 87 


he has in his 1 


ditaria bonis bæredis mixta ſunt, non poſſe impe- 
 trari- ſeparationem. Confuſis enim bonis & unitis, 


ſeparatio ĩmpetrari non poterit. ſi præ- 
dia extent, vel W rel 3 vel | tu iud quod 
ſeparari rom! Hic utique poterit ape ſe· 


Ente. . 8. 12. F. 3 


I . 


K lf a Greditor of the deceaſed inno- 
hinders alſo vates his Debt, and contents himſelf 
the Separa- with the obligation of 'the Heir, or 


Fien, 


Executor, he cannot demand the Sepa- 
ration of the Goods of the deceaſed. 
For he is no longer a Creditor to the 
deceaſed, but to the Heir, or Execu- 


tor b 0 


o Illud ee et © eos demùm creditores poſſe 
impetrare ſeparationem, qui non novandi animo ab 
hærede ſtipulati ſunt. Cæterùm, fi eum hoc animo 
ſecuti ſunt, amiſerunt ſeparationis commodym, J. 1. 
8 10. MH ds . 


1s 4 e deem 


1 


1 , 42 5 1 12 * 4 * i . 5 . 1 * 1 s 
4 + 
| I 9 


N ! 5117 
1 a On . 


tinctien of them uncertain, or that by 


reaſon of other cireum ſſances, there [A the July 


riſes a doubt whether the 

ought to take place, or not, it will de- 

r ne . * 24 — 
Ons erein, = f 

to be moſt 8 6 

condition of che T h 


© De his en ne a tio ke 
7 prætoris erit vel e notio. J. 1. f. 14. 
F. n e ö : 


* 42 40 T2 


2 among 


' two or more DEBTORS, 
and. among 2% o. more 


CRE. 
Were are two maps, by 


11 
2 Debrors of one and the Tame 
| mg, One is, in the caſes where 
hey all 1 of them together owe the whole 
Debt, but ſo as i © each of them owes 
only a portion of it. And the other, in 


the caſes where they are all bound for 


_ whole Debt, in ſuch a manner, that 
yy of them alone my be conftrain- 
3 the whole. 

2 nd manner, is what is called 
ity, it giving t or a Right 

to lid the wh 5 Debt from 3 
of the Debtors he pleaſes to chuſe. This 
Right may be acquired two ways; ei- 
ther by 12 effect of a Covenant, as if 
ſeveral Perſons borrow a Sum of Mo- 
ney, and oblige themſolves every one 
for the whole Sum, to the Creditor, 
who lends only to them all 'together, 
and on this condition, of their being 
bound every one for the hole Sum: 
or even by the nature of the Debt it 
ſelf, as if ſeveral Perſons have commit- 
ted ſome Crime, ſome Offence, or cau- 
(ed. ſome Damage, chro a fault that may 
be — ted to them all. For in this 
d it is the deed of every one 


K has cauſed th . 
they are — 4 — . in ſuch a 


manner to repair it, that each of them 
in 


Hare occur diffieulties in it, as — oeuy 
gonfuſion of the Goods makes che , Gt 


Ke The Nature 
two or more ' Perſons may be Sy. 


articular ,is bound for the whole. 

An the being acceflory to the Crime, 

or Offence, of the having aithare in the 

Fk, R guil- 

m of it, ix makes them 1 
en eee he hole - 


Si communi confio pluriutn dum 4 n 
EPA —— vel cum whit ri. Opus 0 
a cr BT Og pluribus pro indwiſo £ eſt, ſingulos 
1 folidurs ob. G. 16. + my een. 


"We ſhall fpeak in this Title, only of 
a Solidity ag Covenants, and the R Rules 

concerning it, which ſhall be "ip ex- 
plained, may ſuffice for the others ac- 
— as they are capable of 


appt to it, and particularly to the 
idity 


which are not accompanied with any 
Crime-or Offence b, and which are one 
* 

18 | ame V1 
been treated of in the cighth Title & 
the ſecond Book. _ 


b See the fifth Article of the Sefin Dama 
occaſioned 2 by * 7 * 


This Solidity is to be underſtood on- 
of what concerns the intereſt of the 
ditor, and does not hinder the Debt 
— being divided among the Debtors, 
according to the portion that each of 
them ry to bear of it. 
J ebt may be due in the whole 
— 5 one of the Debtors to the 
itor, ſo likewiſe there may be an- 
other ſort of Solidity, of a Debt due to 
many Creditors, whether by one Deb- 
tor alone, or by many, if the condition 
of the Debt be ſuch, that as every one 
of the Debtors who is bound for the 
whole Debt, may be conſtrained alone 
to pay the whole, ſo every one of the 
Creditors whom the Solidity is, 


Right to exact the whale Debt, and to 
diſcharge the Debtor of it, with reſpect 
to all the other Creditors. 


SET 
Of Solidity among Debrors. 


The CONTENTS. | 


1. Definition of Solidity. 
2. There — _ Solidity, unleſs it be ex- 
preſſe 
. The Solidity daes wot hinder the divi- 
on of the Debt _— the: Debt- 
. 


which may ariſe from Faults, 


thing, does not bind every one of them 
for t che whole, unleſs it 


among 
may have alone, ' and by himſelf, the 


Of \Sabdity among ehr, c. "Tit Seer 1. 389 


4. In all ſorts of Obi 1 „ the Par- 
ties may bind, t m/elves for the 
whole. © 

5. hy condition af: Patties; who are b. 

ed each of them for the whole, 


may be different. 
6. Belief of him who pays for the oebets. | 


7. The Action againſt one of the Debtors, 


| does not make the Solidity to ceaſe. 
8. The Perſonal exception which one 4 
lu Debtors may have, dbes not 
: ſerve for the other. 
9. The Demand of the Debt from! one 
e the Debtors, binders ms 
Vion by the 0thers. 


| J 


THE Solidity among Dei „ B 1, Defini 
the En . which obliges 740 of So 


ery one of. them to the Creditor, for * 
the y whole Debt. = 


* Ubi duo rei fai Lunt, pong ub wit: corum 
ſolidum ti. Hoc eſt enim duorum reorum, ut 
unuſqui aps eorum in ſolidum fit obligatus, poſlit- 
que ab alterutro 2 J. 3. §. 1. F. de duob. rei. 
Creditor prohiberi non poteſt exigere debitum, 


cum fint duo rei promittendi ejuſdem pecuniæ, A 


* velit. J. 2. C. cod. Promittentes ſinguli in ſo- 
2 tenentur, H. 1. if. we See the - 
cle. 


The Obligation of two or more Deb- 2. There is 
tors, who promiſe one and the ſame" Soldiy, 
rnleſs it be 
particularly 98 
ſo expreſſed in the Obligation. And 
each Debtor will be bound only for his 
own ſhare of the Debt. And it would 
be the ſame thing, if two or more Per- 
ſons were condemned by a Court of Juſ- 
tice, to pay one and the ſame thing, and 
that the Sentence did not expreſly bear, 
chat each of them ſhould be liable for 
the whole <. For in a doubt, Obligati- 
ons are to be interpreted in favour of 
thoſe who are bound 4. 


> Cuùm ita cautum inveniretur, rf amureos ref? 
dari ftipulatus oft Fulius Carpus : ſpopondimus ego An- 
tonintis Achileus, &. Cornelis Dius: partes viriles de- 
beri. Quia non. fuerat adjectum ſingulos in ſolidum 


ſpopondiſſe, ita ut duo rei promittendi fierent. 


I. 11. in fin. F. de duob. reis. Cam apparebit emp- 
torem, conductoremve, pluribus vendentem, vel 
locantem, ſingulorum in ſolidum intuitum perſo- 
nam. J. 47. F. locat. 

© Paulus reſpondit, eos qui und ſententid in unam 
quantitatem condemnati ſunt, pro one virili 
ex cxuſa judicati conveniri. J. 4 4 T2: re judit. 
Si non ſinguli in ſolidum, ſed gen iter tu & col · 
lega tuus una & certa quantitate condemnati eſtis, 
nec additum eſt, ut quod ab alterutro ſervari non 

poteſt, id alter ſuppleret: effectus ſententiæ pro vi- 

Abus portionibus diſcretus eſt. Ideoque parens 
pro tua portione ſententiz, ob ceſſationem alterius 
ex. cauſa judicati- conveniri non potes. J. 1. CG. fi 
Plures una ſent, 6nd. ,. 
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3. The S. Altho“ it has been 
eity does 
not — 
the Diviſion 1 1 11 1 
the camot imm 


greater ſecuri 
Condition, tk 


Anal: F the ſecond. Sefton. of 
agreed that every 
one of the Debtors ſhould be bound for 
the whole Debt, yet it is nevertheleſs 
them: and the Creditor 
can y ſue any one of them 
for the whole Debt. But before he 


demand from one the portions due by 


the others, he ought to diſcuſs every 
one for their -own portion: and he 
may aſterwards recover the portions of 
thoſe. who were not able to pay, from 
the other remaining Debtors. For the 
Clauſe of Solidity being inſerted in the 
Obligation, only for the Creditor's 
ty, the Solidity implies the 
At each Debtor obliges 


ihr . himſelf to pay for the others, only in 


_ raſe'that ſome of them fail to pay their 
3838 Thus, when ſome of the 


ebtors prove inſolvent, or that becauſe 
of their abſence the Creditor cannot 
Ne b of their portions of the 
Debt, the other Debtors anſwer for 


them, and every one bears his part of 
the deficiency, in proportion to his own 


Share e. But if the Debtors who are 


bound each of them for the whole 


Debt, renounce this benefit, which the 


Law gives them, and which is called 


* 


the benefit of Diviſion, every one of 


them may be conſtrained alone to pay 
the whole Debt. For every one may re- 


nounce what the Law eſtabliſhes in his 
favour . And he who is forced to pay 
the whole Debt, will have his Remedy 
1 the other Debtors; as ſhall be 
Tſhewn in the ſixth Article. 

Si- quis alterna fidejuſſione obligatos ſumat ali- 
quos, ſiquidem non adjecerit oportere & unum ho- 
rum in ſolidum teneri, omnes ex æquo conventio- 
nem ſuſtinere. Si verò aliquid etiam tale adjicia- 
tur, ſervari quidem pactum: non tamen mox ab 


initio unumquemque in folidum exigi: ſed interim 


ſecundum partem qui unuſquiſque obligatus eſt. 
Nov. 99. c. 1. Si verò minus idonei ſe habere re- 
liqui videantur, ſive omnes, ſive quidam, ſive in 
partem, five in ſolidum, five abſentes forts in illud 
teneri quod accipere ab aliis non potuit. Sic enim 
&c illis ſervabitur pactionis modus, & nullum ſuſ- 
tinebit 2 actor. Ibid. 5 
See the twenty ſeventh Article of the ſecond Section 
of the Rules of Law. of "EL 
I is becauſe of this Right which the Debtors, who are 
bound each of them for the whole Debt, have to demand 
the Obligation to be divided, that it is, uſual to inſert 
inte Bonds by which the Parties oblige themſelves every 
one for the whole Debt, a Clauſe whereby it is declared, 
that the Parties who are bound, renounce this benefit of 
Diviſion. And this Renunciation has this eſſect, that 
altho' all the Debrors be able to pay, yet the Creditor 
has the liberty to addreſs himſelf io any one of them 
for the whole Debt, without engaging in the diſcuſſion 
of every one of 1 particular, for their reſpective 
portions, This benefit of Diviſion is Civil 
Dab, e | n | * 5 


— 


J. 14. F. de duob. reis. | FT. 
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The Obligarion may be ſuch, as to 4. 7 at 


bind every one of the Parties for the of 04 
whole: Debt, let the cauſe of the En- . 
bind 


gagem ent be of what nature foever i 


8981 


ng, in a Depofitum, and in 
one may bind himſelf in this marmer 
for a Legacy, for a Guardianſhip, for 
an Engagement entted into by Order of 
the Judge, and for all other Cauſes 


% 


6 : : N 5 i $7% Ii ©: 1 762 
Eandem rem apud duos: pariter depoſui, utri- 


uſque fidem in ſolidum ſecutus, vel eandem rem 
duobus ſimiliter commodayi, fiunt duo rei promit- 
tendi; quia non tantùm verbis ſtipulationis, ſed & 
cæteris contractibus, veluti emptione, venditione, 
locatione, conductione, depoſito, commodato, teſ- 
tamento. l. 9. F. de duob. reis. Duo rei locationis 
in ſolidum eſſe poſſunt. J. 13. f. 9. f locat. Et 
ſtipulationum prætoriarum duo rei fieri poſſunt. 


V | | 3 ba 


Thus, ſeveral Perſons may ob; ther/elre: 
lige themſelves after this manner, in a,, + 
Loan, in a Sale, in a Contract of Lets wol. 
all other ſorts of En 


Altho' the Solidity renders the con- 5. he cw 
dition of the Parties who are bound 4 f 


jointly together equal, in that every one 
3 them e — 

they may be otherwiſe diſti 
differences which render the Obligati 


parties who 


- obliged 
for the whole; yet *. % 


of 


_—— 


mote or leſs hard, with reſpect to ſome,  ** 


than to others. Thus, in the caſe o 
two Perſons bound ſolidly for the ſame 
thing, one may give particular Securi- 


ties which the other does not, as a2 


Pledge, or Surety. Thus, the Obliga- 


tion of one may be pure and ſimple, - 


whilſt that of the other is conditional; 
or the term of Payment may be ſhorter 


for one, than for the other. Burt theſe 


differences are no hindrance why the 


Creditor may not ſue him who owes 


without a Condition, or whoſe Term is 
come, without waiting for the Condi- 
tion or Term of the other b. . 


b Ex duobus reis promittendi alius in diem, vel 
ſub conditione obligari poteſt, nec enim impedi- 


mento erit dies, aut conditio quominùs ab eo qui 


pure obligatus eſt, petatur, 1.7. F. de duob. reit. 

. wlt. inſt. eod. Duobus autem reis conſtitutis, quin 
liberum fit ſtipulatori, vel ab utroque, vel ab altero 
dumtaxat fidejuſſorem accipere non dubito. J. 6. 
§. 1. cod. V. I. 9. §. 1. el. 


. ä 


erent. 


If one FP” the Debtors who are ob- 6. Reef N 


liged ſolid! 
thers, he 


and ſo much as every one of them ought 
to pay of the Portions of thoſe who 
+ prove 


together, pays for the o- him who 
all have kis Nane againſt fg = 
them, for recovering their Proportions, 


Wo inſolvent, but do mate. For as 
Debt is W with reſpebt to 
the Creditor, ot e Relief of him 
who pays for the others, is divided 
- 46} aud i limited, with regard to 
dick Debebr, to his Portion, becauſe 
bo e gie only! his Portion that is'paid/ for 
um of: 211 2 0% 111903; 30 210 
A bi 
Ftomittendt* AE on bi 
& f — te con 
; Recor provinciæ —— 
verſus eum, cum We 
am accepiſti, Ir, J. 3. 
447 l . £0 


2 ft Deer wi pau f 


Fa for their | 


1755 wt hone Tb, 27 10 
always for Ta whole Deke, each Debtor — ſued in 
an Aan of Relief for the whole, might ſue his fellow 


mk m the ame ; hich would 4 
|: bins of Role, of i e 
renounced the net of Diviſion with 


5 2 — hy ie who he \ the others 
takes 4 the 


* * 34. Creditor brot 2074 non 
chm fie duo rei 


from the Crediton 4 * bffirytion to 

ſaid Pefror ſucteeding in that caſe in fel room f the 

Oreditor, he has an Adttion 1 every one of hrs fel- 

low Prbtars for recaveting the whoſe, excepting the por- 
Se ee 


e ney 
„e A. If among e Debtors mah ate 
tun againft bound every one of them for the whole 
"e of he Debt, the Creditor ſeeks for payment 
HS from one of them whom . he Chules, 
make the without ſuing. the others; he retains 
Salidicy to nevertheleſs the li of bringing his 
ceaſe. Action afterwards againſt the other 
Pon whether the firſt to whom he 
addreG'd himlelf, were ſolvent, or not l. 


Idemque in duobus reis promittendi conſtitui- 

mus, ex unjus rei electione præjudicium creditori 

Ee 1 fieri * concedentes. 37 remane - 

re & ipſi creditori actiones integras & perſonales, 

1 N ias, . per omnia ei {atisfaciat, 
. C, 1e. 


, vn. 


8. The per- | Al the Excer tions, which the Par- 
ſoul Ex- ties who are obliged may have againſt 
Pe the Creditor, and which are not limit- 
of the Debs. ed to their Perſons, but which have re- 
ors lation to the common Obligation, ſerve 
2 bes for * 4 e 1 all th 7 0 ob- 
ot ferve e us, 1 r Xam 1 the Ob- 
prin 7 Ire hath been contracted by force, 
it is contrary to good manners, if it 

is null, if it is acquitted; theſe kind of 
Exceptions which relate to the Obliga- 

tion, are common to all the Parties who 

are bound by it. But the perſonal Ex- 
ceptions which ſome of the Parties ob- 

liged may have, ſuch as a Minority, the 
Interdiction of a Prodigal, or ſome 
change of Condition, which ſhould 


make the recovering 2 the Debt either 


3 


le, Müde of 09 al — & d Tit ved... 


low. Debtor, they could not den 


7018 the the hattirs, 
which might happen on the of 
ſome of the Debtors, — 3 nder 


the Effect of the regard 
to the bell 18 — — 


and theſe. C da not exti 
the Debt, and each Debtor owes the 


whole Prbr. Pr one. of the Deb- 
2 * tion, which 
ou GATE * t; as to his 
Portion, this Exvejaign would avail 
the others for that Portion. Thus, for 
1 if one of the Debtors ſhould 
appear to be in his own Ri ight, ty a Cre- 
tor to their common Creditor, his 
Fellow-Debtars might demand of *theit 
common Creditor, a compenſation of 
the Portion of the Debt which would 
fall to the ſhare of 0 Fellow - Debtor, 
who is Creditor to And as to the 
Overplus of what light {till be due 
from their Creditor, to-this their 


compenſation: of it, unleſs they had 
otherwife the Right of this their Fel- 
low-Debtor». N 1 20 ; us 71 


f ® In his ui cjuſlem , pecu 1 oy hubent 
in ſolidum ** qui 41 em p i 22 285 


quatenus alii quoque profit ve noceat pa 
ores ri m 1a: cnake fr gr 


- % 7 1 83 


Sf 3 


js p | e Bs $. ult. ff. de pad? 5 
pactum alium non pertmere. J. 2 5 

$. cog. V. tot, Tit. C. de min. Cùm mae 

dem pecuniam debent, ſi unus capitis deminutione 


exemptus eſt obligatione alter non liberetur. Mul- 


tum enim int * res ipſa ſolvatur, an per- 
ſona liberetur; cum per ſona liberatur, manente 
gatione, alter durat obligatus. Et ided, fi aqua & 
igni interdictum eſt, alicyjus fidejuſſor poſtel ab co 
atus tenetur. J. alt. ﬀ de duob. reis. See the tenth 
Article of the firſt Section of Sureties, and the firſt, 
ſecond, third, fourth, and fifch Articles of t fifth 
Section of the ſame Title. | 
: a Un My ag on focii non fiat, con pre | 
erit alteri qu ipulator eri reo pecuniam 
8 10. F. de 1 | * 

Ir is in the ſenſe of #his Avtidle that we are to under- 
ftand this laſt Text. Fur it world not be juſt. to compel 
one of the Debtars 10 ta jay the portion of him py fool 
baue a compenſation to make with the Creditor; 

this compenſation were not made, and the Debtor p14 
4 boo 1 make it ſhould prove inſokvent, thoſe who 
2 We- would 4 be without relief, for 
fo he did not owe, 4 be piehp 
bave 74 ly gin. 


If the Creditor of ſeveral Perſons 9. Th de- 
755 are indebted for one and the e mand of the 
Thing, brin gs s his Action _ — 
one FP them, his Demand wi pre _ 5 i 
his whole Right, and will binder Pre- hinder: Fre- 
ſcription, wit! pes to * other Deb- e, 6 
tors o. 
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ſeveral Qre- 
K why og = this 1 
every one of ma opriate 

hole Debt to himſelf; An de deprive: the 
others of their Shares; but it | conſiſts 
— 7 in this, that every one of, them 
Has 2 Right to . iro and receiye the 
| Ap Foo 3 the . r remains quit, 
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= t to any one of be A 
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Ex pluribus reis Grebe, "wb unus e | 

it, A contingit in ſolidum. 1.73. ps 
l. Etiuni\retefolvi.” J. 31. f. 1. 
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in 1 be T w en two 1 — 
ſons lend a Sum of w_— or ſell a 
Houſe,” or Lands, they may treat in 
fuch a manner, as that the Payment 5 
be made to any one of the two ſingly 

and they will be Creditors each of the 

for the whole, either of the Money 
lent, or of the Price of the Sale. But 
if it were only ſaid, that a Debtor ſhould 
owe a Sum of Money to two Credi- 
tors, without mentioning any thing of 
the Solidity, in that caſe, each Credltor 
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'd "Cam tabulis eſſet een dh G ile 
benen areos ftipulazos, neque adjectum, ita ut duo 
rei ent, virilem partem ſinguli 1 

videbantur. þ 11. f. 9 de duobus reis. 
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told 
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poteſt. Secundum quæ, ſi unus ab aliquo ſtipule- 


other 


could demand no more "Than his Own 


411 | 


Bill + * 40 113 Yb = 114 
(ad Jo "K. A 8 a! io NY 
in e eaſe of two or more Cres ;. 1 
Gen beter them has a Rigl 


emand and receive the whole Debt, „, 
one of them does demand it; the Payr 7 = Gong 
ment cannot be made to 1 2 other Cres nde other; 
Uitors Vithout, bim. For he has, deter- 
mined the 73 unleſs. 1 E . 


mid 10 


not to pa 
conſents to it: and it” may ſo hap 
den dete who de got Put in then 
lain ; al have loſt their e 5 £ 


TY acts 
an t 
the whole Debt, yy: it, he ages 4 
may ald innovate the Debt, and dele- ane. 
gate, or aſſign it oyer to others; for he 
might diſcharge the Debt; and even 
give an M og without receiving 
any thing®. But this Creditor ought 
to account to the 9 for Te. : 


Changes. 210 Jas L 


4 $i duo 5 pln nt, 3 
habeat,, uæritur; & quid juris unuſquiſque ſibi ac- 
quifierit: Ferè autem convenit, & uni rectè folvi, 
& — judicium petentem, to totam rem in litem 
deducere: item 3 e perimi utriuſ- 
que e e | quibus itur- unum- 

quemque perinde ſibi Fra} 74 AC fi ſolus ſtipulatus 
eſſet, excepto eo, quod etiam facto ejus cum quo 
commune jus ſtipulantis eſt, amittere debitorem 


tur, novatione quoque liberare eum ab altero pote- 
rit, cùm id ſpecialiter eo magis cum eam 
ſtipulationem ſimilem E Witzen exiſtimemus. 
Alioquin, quid dicemus, 7 unus delegaverit credi- 
tori ſuo communem debitorem, iſque ab eo ſtipu- 
latus fuerit, aut mulier fundum juſſerit doti promit- 
tere viro, vel nuptura ipſi, doti eum promilſerit ? 
Debitor ab utroque liberabitur. J. 31. $. 1. F. de 
Novat. See what Novation and Delegation are, in 
the Titles where they are GR treated of, 

3178 See neee 


9 | V : Ladino ba 
If where ſeveral Perſons have one and 5. Le be. 
the ſame Right, one of them brings 7 
his Action for the Debt, his Demand ;;; uſe to the 
no ts the enen 1 the chern. 
reditors . 8 


= See el al 5 the firing mar wt 
what is cited on it. . 


„ 


The aſs which one of the Creditors 82 of 
may make of the Right to demand a-#* 
lone, and receive the whole Debt, can- a 
not hurt the others. And he ought to \Judice 10 

4 | ACCOUNT he och,, 


cen to chli for ther mannerin which 
he ſhall have uſed this Rights. 


4 This cm the nature of e bind 
mig of te R 


! 


ir fot. 


Np ot tot ptgott tet totgeth 
ian ther rr JED It It * 


n W. 


of CAUTIONS, or SURE- 


| «BY O body is Wenne of the fre- 
N quent "Uk of Cautions, or 
7 1 Theſe two Names 

are given to thoſe who oblige 
Genter for others whoſe Obligation 
is not thought ſufficient, Aber it be 
for Money, or for other Cauſes: They 
are e called Cautions, becauſe their Obli- 
tion is a Security: They are called 
reties, becauſe it is upon their Faith 
that thoſe to whom they engage them- 
ſelves rely. This is the original Signi- 
fication of theſe two words. 

The Obligation therefore of Cautions, 
or Sureties, is an Acceſſory to another 
Obligation. Thus we call the Perſon 
for whom the Surety binds himſelf, the 
principal Debtor. / 

The Uſe of Sureties extends to all 
manner of Engagements, and compre- 
hends two ſorts of Suretiſhips. One is 
concerning the Payment of a Sum of 
Money, or the rmance of ſome o- 
ther Engagement; ſuch as the Under- 
taking of a Work, a Warranty, and 
others of the like nature, to aſſure the 
* to whom the Surety en him- 
_ that what is promiſed by the prin- 

Debtor, ſhall be performed, The 

er ſort of Suretiſhip relates to the 
rains of the Obligation, in the caſes 
where it may be liable to be vacated, as 
if the rinefpal Debtor were a Minor, 
altho* ble to pay, the Engagement of 
the Surety. PE be not only to pay 
the Bebt; if the Minor's Obligation 
were not annulled, but to make good 
the Obligation, 'in caſe the Minor 
ſhould be e from . and to Pay 
for him *, 


* See the ſecond Aal 7 the fifth Section; 


Surctiſhips may be divided into three 

. lorts. The firſt'is of thoſe that are 

given willingly, and by mutual conſent; 
ell | 3 | . 


OUTLET which of Far, can get payment of 


MODs of Sues ins Tit.. 


for all manner of En eee e whether 
they be formed by Dovenant, or other- 

wiſe. Thus, ky gives Caution for a 
Loan, for a Wartanty, for the price of 
a Sale, for the rent of a Leaſe, and for 
other Obligations, which are contracted 
4 Covenants. Thus Tutors and Guar- 
dians ſometimes give Security. 

The ſecond fort is of Suretiſhips en- 
joined by ſome Law. Thus, by the Ro- 
man Law, Plaintiffs a” Defendants 
were obliged to give Caution for ſeve- 
ral Fog” relating to Judicial Proceed- 


in; Thus, in France, by an Edict 


74 Month of January 1557, thoſe 
10 whom any thing falls by Devolution, 
are obliged to give Caution to pay what 
ſhall be e And there are other 
caſes, in which the Ordinances oblige 
to give Caution, which it would be to 
no purpoſe to mention here. 


* P. Tir. inf 4 fu, . Tit, 6. 8. 9. 


11. 


The third ſort of SPY is of 
thoſe which ate ordered by the Judge, 
whether he does it at the inſtance, or 
158 an offer of the parties, or ex officio. 

ſometimes a thing that is in diſ- 
pute 18 adjudged to one of the parties 
proviſional „ he giving Security to re- 
ore it, if it be ſo decreed: Thus, Bail 
is ordered to be given forthe Ap ce 
of a Priſoner, who is ſet at liberty on 
this condition: Thus, in ſettling the 
rank of payment among Creditors, it is 
ordered that thoſe 85 ſhall receive 
Sums which may be liable to be demand- 
85 back, ſhall give Caution to pay them 
back again to prior Creditors, to whom 
the ſai ad Sums ſhall be found to be a. 
as in the caſe of a conditional Debt, as 
has been remarked on 'the ſeyenteenth 
Article of the third Section of Pawns 
and Mortgages. 


[A, to what the Roman Law directed in ralation to 


Cantion being given by all Plaintiffs and Defendants, 


for proſecuting ending the Suit, and paying what 
ſhould be adjudg _— either for Damages 22 
this is ſirittly obſerved in the High Court of Admiralty 
England. Clarke's Praxis Curiz Ad mag Ang: 
* I; 11. . 
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2. Caution 
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 *Coutions, or Sunzties, au the 


4 een 


The co NTE NTS. 


17 ee: of Sureties. 


, may. be given for all manner 
; Engagements. 
3- 4 ka be given for 4 Natural 0b- 
Migation. 
4 Security for a Debt to be contvattad.” 
. The Surety can be bound for no more 
- » than the Debtor. © 
6. But he ma Fu bound for leſs. 
without the ears 1 . 

Db... 
8. In Crimes there is no giving of Sees 
rity, no mare than H/arranty... 


5 5 ome honeſt and fair Engagements, in 


wich it is not ages to take Se- 


92 curity. 
10. The Surety is wot diſcharge ed by the 
. Reftitution of the ee Behn 


12 x. "The, Iinor ſaves his Surety harmleſs, 


; ic il bei is not retieved from his Ob- 
SEG ligation. 5 

. giving of counſel, and recom- 

mending, do nat bind one as Sure- 


85 
13. . Ole of Caution, or Security, la- 


ken in a Court of Ju 94 5 | | 

14. Heirs, or Executors, 0 Sureties.. . Y 

15. hen a Surety. is once received, he 
+ _ Ccannat afterwards be rejected. 


16. The Fureties fe or per ſons that are ac- 
ccountable, are not bound for the 


e to which they ma 2 be lia- 
ble. "i 


aa he alto: 78 
Ons, and who 


ßer in their names for the 


of ſome Engagement, ſuch as a, Loan, a 
Warranty, or any other Obligations. a,” 


Aut proprio nomine quiſque obligatur, aut 
alieno. Qui autem alieno-nomine obligatur, fide- 
juſſor vocatur. Et plerumque ab eo quem pro- 
prio nomine obligamus alios accipimus qui eadem 
obligatione teneantur: dum curamus, ut quod in 


obligationem deduximus, tutius nobis debeatur. 1. 1. 


8. 8. F. de oblig. ad. Ser che following Article. 
= 


no honeſt and lawful En- 
which we may not add 
3 


There is 
gagement, to 
> wa 4 g 


V I. C AW, Ge. Boo . 


of a. Caution „ to that all many 
which the principal Debtor gives him- , Engage 


J. 1. F. a. Ec 


Huſband becomes Suret 


the ſecurity. 


ſelf b, provided that the giving of the 
ſaid Caution be not contrary 28 | 
manners. For there r Eng 
ments, in which it would not be decent 
to give * | 
os dejuſſor aceedere potelt. 
omnium obliga- 

tionum fidejuſſorem accipi poſſe nemini dubium 
el. 1.8, $.6, od. $. 1. inf. cod 

© See OE E 


By 


* Omni 


This uſe of Suretilhips in all manner 3. It may 
extends not only to giver fr 


of Engagem 
thoſe which ns made with the mutual 
conſent of the parties by Covenants, to 
thoſe of Tutors and Curators, to thoſe 
even of Sureties chemſelves; (for we 
may take ſecurity for a Surety ;) and in 
__ to all other ſorts of Enpa 
ments, in which the Civil Laws give 
the Creditor an Action againſt the per- 
ſon who is obliged, and Which are cal- 
led, for this —.— Civil Obligations 4a: 
But Caution may allo be given for that 
fort of 3 which are called 
barely Natural, of which we have ſpo- 
ken in che ninth Article of the fifth 
Section of Covenants. For in theſe 
ſorts of Obligations, there is formed a 
natural Engagement, which he who 
becomes he for . 8 in his 
on, altho' in t on of the prin- 
Hi Debtor it be uſeleſs. "Thus, in 
the Cuſtoms where the Wiſe Who is 


in the power of her Hufband cannot 


be bound any manner of way, if the 


Surrey or the the rr 
gation of his Wife, he 
altho* the Obli Hoy a 4px. Wise re 


mains always u 
© Prizterta ſciendutn, de adhiber omni 


obligationi poſſe, five re, five verbis, five conſenſu. 
Pro eo etiam qui jure honoratio eſt, 


1 22 aer ſciendum eft. L g. 5. 1 


Ts eee thus . f fucrit fi- 
1 tenetur. 4. S 
eee eee 


Pro 
dubium eſt. 41 8. f. alt. 5 
This, Surety of © Surely thes is raken in 6 Coure of 

ice, is u in France aOertifier; becauſe he r. 


„ unltruultes vhat vhe firſt Stvety is good. | 
dy N ay ties eſt aligua obli 
3 At ual | poo . 46. - 

nec m intereſt utrum civi- 
45 1 Nt fit obligatio: "ol En e — br 
ſor. Re 9" ih vt pro 
* See the oo Hoy 7 the 3 A fee. 
I. 
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Uf CavTioNs, or SURETIEs. 0 T it. 4. Sect. Be 395 : 
has been already contracted, but alſo for the Debt be pure and ſimple i. Thus, | 
an Obligation to be contracted; as if he he may take a longer term than that of 
who foreſecs a Buſineſs for which he the principal Obligation!; or a place 
may ſtand in need of Money, gives be- more convenient for payment®. And 
- Sfore-hand the ſecurity of a Surety, to in a word, he may ſoften his condition 
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. gs vgs 
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— — 
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v Dove ICE C3405 — 
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the perſon who is to lend him the Mo- all tlie ways they can agree on. | wh 
ay, the aid Surery obliging himſelf eee inpartem pecnix & in Pier, | 
before-hand for the Money that 1s to be rei rectè accipi poſſunt. I. 9. de frdejuſſ. bl. | 


At ex diverſo ut minus debeant obligari poſſunt. 


ſhould 


lent. And this might happen, if, for 
urety 


Example, he who is to be 


have affairs to call him away before the 
Money is actually paid to the Borrower, 
or in other cafes, and for other cauſes, 


Itaque ſi reus decem aureos promiſerit, fidejuſſor 
in quindue rectè obligatur. F: 5. inſti eod. 
Item ſi ille pure promiſerit, fidejuſſor ſub con- 
ditione promittere poteſt. d. G. 5. I. G. F. 1. F. cod. 
1 11 V „er s . 7 . 9 
Non ſolùm autem in quantitate, ſed etiam in 
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tempore minus aut plus intelligitur. Plus eſt enim 


as for the Warranty of a Sale, or ſome tempore mit 
4 ſttatim aliquid dare: minus eſt poſt tempus dare. 


other Engagement”. 
24'S Stipulatus ſum à reo, nec accepi fidejuſſorem, 
67" volo adjicere fidejuſſorem, ſi adjecero, fide- 
u 


3 $8911 [ETA 
. ® Qui certo. loco dari promiſit, aliquatenus du- 
riori conditioni obligatur==— Quare fi reum pure 
interrogavero, & fidejuſſorem cum adjectione loci 
A o, non obligabitur fidejuſſor. J. 16. F. 1. 
VII. 


One may become Surety without an 7. Se, x 
Order from the perſon for whom he 7% 
binds himſelf, and even without his l. 
knowledge n. For on the part of the der: 
Creditor, it is juft that he be ar liberty 
to take his Security independently of 
the will of his Debtor: and as to the 
Surety himſelf, he may do this good of- 
fice to his abſent Friend, in the ſame 
manner as one may take care of the af- 
fairs oͤf an abſent perſon o. 


_ ® Fidejubere pro alio'poteſt quiſque etiamſi pro- 


+ 


flor obligatur. J. 6. F. de fidejuſſ. Fidejuſſor & 
ee obligationem, & ſequi poteſt. F. 3. inſt. 
Adhiberi autem fidejuſſor tam futuræ, quam præ- 
ſenti obligationi poteſt, dummodò ſit aliqua, vel na- 
turalis futura obligatio. JI. 6. F. wlt. F. de 770 
Si ita ſtipulatus a Seio fuero, quantam pecuniam Ti- 
tio ꝗ we tredidero, dare Et fidejuſſo- 


res accepero: deinde Titio ſæpiùs credidero: nem- 


Seius in omnes ſummas obligatus eſt, & per hoc 
Rade, uſſores quoque. 7. 55. cod. Fidejuſſor futuræ 
quoque actionis accipi poteſt. 7. 50. F. de pecul. 


| — V. 5 
. Ile . Of what nature ſoever the principal 
. + Obligation be, the Engagement of the 


Surety can never be harder than that of 
the principal Debtor. For his Obligation is 


no more 


than the | . 1 
Der. only an Acceſſory to the others; and if miſſor ignoret. J. 30. F. de 7700 Fidejuſſori bo 
| he ſhould oblige himſelf to any thing negotiorum geſtorum eſt actio, {i pro abſente fide- | 136 


juſſerit. I. 20. §. 1. F. mand. | 
_ ® See the Title of thoſe who manage the Affairs 
others without their knowledge. | 1 


more, or to conditions that are more 
burdenſome, he would be Surety only 
ſor what is contained in the principal 


Obligation. And the Obligation for VIII. 4 
the oyerplus will not be reckoned a In the matter of Crimes and Offences, 8. # i 
part of the Suretiſhip, but his own pro- thoſe who commit them by order of o- 282 i 
pr Debr, if by the circumſtances the ther perſons, or who make themſelves p 7 i 
— 48 for the overplus ought to Accomplices of them, cannot take Se- Sih, 0 1 
ſubſiſt. 2 curity, nor Warranty, for being ſaved more than 1 
5 Inud commune eſt in univerſis qui pro aliis harmleſs from the events which may Haran. 1 
obligantur, quod ſi fuerint in duriorem cauſam ad- follow thereupon; nor for aſſuring to mo 
bibiti, placuit eos omnino non obligari. 1.8, $.7, themſelves the — which may ariſe "nl 
F. 4 4 2 i Ad 1 from thence. For the CO of 478 
fronts | s : 1 
ſam accipi poſſunt, in deteriorem non poſſunt. ſuch a Surety, and of ſuch a arranty, WH : f 
l. 34. cod. would be another Crime. But he who 1 


Fidejuſſores ita obligati non ſunt, ut plus debeant 
quam debet is pro quo obligantur. Nam eorum 
obligatio acceſſio eſt principalis obligationis: nec 
plus in acceſſione poteſt eſſe, quàm in principali 
re. F. 5. inſi. cod. Pt : 

See the laſt Text quoted on the following Article. 


has committed a Crime, or an Offence, 1 
may give Security for the Civil Intereſt, li i 
and even for the Fines and other pecu- "0 
niary Mul&ts, which he may have incur- 
red by his Offence. For it is juſt, and 
for the publick Good, that they ſhould 
Fr: VI. be acquittedP. 
6. But be The Obligation of the Surety may be 
— leſs than that of the principal Debtor. 
DI — Thus, he may oblige himſelf only for a 
part of the Debt, or of ſome other En- 
gagement b. Thus, he may oblige him- 
{clt only upon ſome condition, altho' 
Vor. I. 


P Sed & ſi ex delicto oriatur actio, magis puta- 
mus teneri fidejuſſorem. J. 8. F. 5. F. 45 dejuſſ. 
Id quod vulgò dictum eſt, maleficiorum 2 
accipi non poſſe, non {ic . debet, ut in pœnam 
furti is cui furtum factum eſt, fidejuſſorem accipe- 
re non poſſit. Nam pœnas ob maleficia ſolvi magna 
ratio ſuadet. Sed ita potids, ut qui cum alio cum 
„ ; quo 
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8 There are ORE honeſt | and bft 


is not law- 


ful to take thing. 


Security. 


11 
1 t Adi 
mg. 2285 W Tre 


Et qui alieno hortgtu ad | 
qui alieno hortz 5 * 


tus elt, ne in tu 
tjuſſorem. accipere — In en eats inn 


rid impedit ſidejuſſdrem obligari. 2 ſeilicet in 
i N fide in Me 
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Ds. W in which one eannot We 


ecurity to be 2 an 
pus it would be contrary: to 

manners for a Partner to 1. Se- 

mak to. his Co- Partner, that h 

not cheat him: or for an Jmpire — 
ve Security that he will pronounce 

pry in the matter referred to him, 


or judge uprightly. Thus, in a caſe of 
another nature, one ought not ta take 


Security for the reſtitution of a Dowry, 
neither from the Huſband, nor from o- 
ther perſons who are to receive it for his 
uſe; ſuch as his Father, or his Guardi- 
an. For thaDoving being — 
to the 1 of the Marri 


would be unworthy: of the ſtrict L 
— uts the Wife 


of Matrimony, 

under the 

with whom ip 

demand any ſuc 
would be a ſerd of 3 in Families 

_ ought to be-united by Marriag 


ower of — Huſband, 
och ntruſts 15 perſon, to 


"4 


But the Father and Mother of the Fa 


ſides what his Parents 


band may oblige themſelves for their 
Son, to make reſtitution of the Dowry. 
For the Obligation of their Goods, is 
the ſame with that of the Son, who is 


to inherit them. And it is uſual, that 


he who marries has no other Eſtate be- 
ive him, either 
at the time of the Marriage, or at their 
death; which makes their Obligation 


for the Security of the Do to * juſt 
and reaſonable! INV a 


1 Sive ex jure, ſive ex Glalberaia: lex roßeil 
citur, ut vir uxori fidejuſſorem, ſervandæ dotis 
2 tamen jubemus eam aboleri. J. 1. C. de 


fidej. v 

84424 definitione conſtitytionem riſtinam am- 
pliantes ſancimus, nullam eſſe fatiſdationem, vel 
mandatum pro dote exigendum vel A marito, vel 
: Patre ejus, vel ab omnibus qui dotem ſuſcipiunt. 

Si enim credendam mulier 9 mg e dotem 
patri mariti exiſtimavit, quare fi ſor * als 
interceſſor exigitur, ut cauſa 21 in connubio 
eorum generetur. J. 2. eod. Seipſam marito com- 
mittit, 7. 8, C. de pad. conv. 

Seeing our L 7250 4.2 mf ite liberty of inſerts 
mg in Contracts Marriage all orts of Covenants, and 
even ſome which would be unlawful i in other Contratts, 
ſuch as the ha ty = 
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e 


ter by the G t lie u 
to. the matt g Which our 
0 Fed N 8 þ s 
21 fer. X. #1115 Fig : 4 | 
ligati 15 11 tf 
ie Fi 1 130555 be 
Ar to t 


9 of bf 


. effect to ann 


E 


Hep, Tre d . 
| . . 
5 41 2774 
2 e ee 125 { 3 
e 


only. 
cp ho, 15 he 19200 bo bes bound 


who is interdicted, is not diſcharged 2% 
from} his Sureriſhip by the Reſtitution 


pring 5 Debtor :. and the Obli- 
tion dub in his perſon; unleſs the 


eſtitution were grounded upon ſome 
fraud, or other vice which. ſhould have 
ul che right of the 
But the bare Reſtitytion of 

the principal Debtor, is an event which 


the Peer did foreſee and . a> 


| EC 


ſecuring his Debt by the 


ligation of a Surety, NE on 
art could not be ignorant of this 


ence of his Engagement *. 


ih, Ste x tibi vendidit eflionem interpoſito | 
decreto nals 4tAtis. —— auxilio juvatur, 
non eſt Met fidejuſſorem ex ſua obno- 
xium eſſe contractui. Ver dalo malo appa- 
ruerit contractum interpoſitum eſſe arp Juris 
eit, utrique perſonze tam yenditoris, quam fidejuf- 
ſoris conſulendum eſſe.” J. 2. C. de fade juſſ. min. 

cellys; ſeribit, ſi quis pro pupi fob tutoris 
authoritate. Ann, prodigove vel furioſo ele 
rit, magis eſſe 1 ei non ubveniatur, L 25. 
fd 'Qudd & pro furioſo jure obligato 

ſorem accepero, tenetur ſidejuſſor. J. 79. h. + 
Rei is; cohxrentes exceptiones, etiam G 
ſoribus bompetunt, ut rei ee doli mali, juriſ- 
Nur, uod metus cauſa factum eſt.Idem di- 
citur, & n pro filiofamilias contra ſenatuſconſultum 
quis fideju erit, aut pro minore vigintiqu ue an- 
nis circumſcripto. Quod fi deceptus ſit in re, 
tunc nec ipſe ante habet auxilium, quam reſtitutus 
„ eſt exceptio, l.7.mf. 
ex 

We muſt obſerve from this laſt Tam, the. difference. 

which the Romans made between the A Oh 
a Son who was under his „ Tales For 

diction, and the Surety of a Minor. The Surety 
Sen living under the Paterual Authority N. Nel, 


me hr them rfl ror gs 


ed by Law. l. 9. F. 3. ff. 
de Senat. Maced. 1 the 7 a Minor was not 
diſcharged with him, if the Minor was deceived only in 
the * aud not thro* any fraud, uſed by the Creditor ; 
as for example, if the Minor having borrowed Money, he 
had not laid it out to any profitable uſe. For in 2 
caſe the Obligation is annulled only, beraſe of t 


2 and not on account any vice in the O & 85 


atis eee auxilio. 4. ba: Cod. a fu 


ie os 1 d, third, b aud th Articles 
of the fifth ed of this Title, for the 225 Article of 
the firſt Section of the Solidity among two or more, &C. 
Hs to. the, Obligation of a. Son ſubject to the 6 ara 
ity, 


his 
at 


the prins Hy 16 


who MAY, CUTH 
FE ehientd iam "ye is Qbliga- 3 


ie ſuch as a Minor, or 4 de e - ray 


Cab TION 8, | 


Authority, "ſon the ub Stfins of the' Loon of Money 
and other things ia be-reftored in kinds, 
nd x: yy" % * Went at \ 5 * TA) : 4 


2.4 
LS... 


: | *. p " a g 4 a+, 
Az IH 4x II ne KA ' . $4.44 % 


LE) 90 b N MKL. | a 
11. The The Surety for a Minor has his Acti⸗ 
Amor ſaves ons, of Roliet-: againſt him to fave him 
bi; $19 harmleſt, if the Obligation” has been 
7 4 f profitable to the Minor. But if it has 

not been advantagious to him, and he, 


* * \ 24 
Lu %, 4 * 1 
nns 3 
— 2 I 4 


n 
* 


lie ved 
from ns on that account has 
O e,. A, he may Hkkewiſe be relieved from his 
Obligation to indemnify his Surety . 


poſtquàm in integrum ætatis beneficio reſtitu- 


a ; "OP eyictionis emptori, eui prædium 


gigs: paternis vendidiſti, præſtare non cogeris. 
Sec ea res fidejufſores, qui pro te intervenerunt 
cercuſare non poteſt. Quare mandati judicio, fi pe- 
'  enniara ſolycrint, aut Ondemnzti fuerint, conve- 
nieris.* modò ſi eo quaque nomine reſtitutionis 
auxilio non juvaberis. I. 1. C. de fdej. min. See 
the ſecond Article of the fifth Seck. 


12) e The En 


Ihe Engagement of Sureties conſiſts 
grvingof in this, that they oblige themſelves in 
coſe! a their own names, to be anſwerable for 
"ing, the effect of the Obligation for which 


4s nor bind they become Sureties. But thoſe who 


ne an Sure- without any. deſign of engaging them- 


y. ſelves, recommend the perion who is ta 
be bound, or adviſe the treating with him, 

| 8 not by that means bind themſelves as 
ureties; unleſs there were on their part 

fome fraud, or other circumſtances, 


o ER 
+ Fee the laſt Antics of the foſt Section of Proxies, 


5 . 
L 5 * 0 


which ought to make them Guarantees 


FGG 

1j. Nui- When a private perſon receives Secu- 
ties of Cau- rity, he e rejects, as he thinks 
rot, or 1» god, thoſe who are offered to him as 
1 V Cue: Sureties, and he ſettles his Security in 
Julie. ſuch manner as he and his Debtor can 
agree. But when Caution, or Security, 
is taken in a Court of Juſtice, it is the 
Office of the Judge to receive or reject 
it, according as the perſon who offers 
the Security, and the. Surety himſelf, 
can ſhew that the Security is ſufficient ; 
which depends on three qualities that 
are to he conſidered: in Sureties, accord- 
ing to the Engagements for which they 
are to be anſwerable; the ſolvency of 
the Perſons, the facility of ſuing them 
at Law, and the validity of their En- 
ment. Thus, the want of an E- 
ſtate, the dignity of the Perſons, and the 
other qualities which make the ſuing 
them at Law difficult, and their incapa- 
city-of being bound, are cauſes for re- 
jecting the Cautions, or Sureties, that 

are offered in a Court of Juſtice". 


bank. Tit. A. Sect. 1. 397 


* Fidejuſſor in judicio ſiſtendi cauſa locuples vi- 

deut drrth mon Win tm er Hr menHDus, L Ethm 
ex conveniendi facilitate. I. 2. F. qui ſatiſd. cog. Si 
fidejuſſor non negetur idonens, ier habere 
fori præſeriptionen, & metuat-petitor.ne jure fori 
utatur :, videndum quid juris ſit, & Divus aww 
& Pomponius libro eee, & Marcellus 
libro tertio Mane, & Papinianus libro tertio 
quæſtionum) Cornelio Proculo reſeripſit, meritò 
petitorem recuſare talem fidejuſſorem. Sed fi alias 
caveri non poſit, prædicendum ei, non uſurum 
eum privilegio fi conveniatur. J. 7, eod. 
Qui ſatiſdare promiſit, ita demùm impleſſe ſti- 
pulationem ſatiſdationis videtur, fi eum dederit ac- 
ceſſionis loco, qui obligari- poteſt, & conveniri. 1. 3. 
ff. de fidej. 28 3 

Altho” ſame of theſe Texts do not relate to all manner 
of Saxeties, yet we may apply them to the Rule explain- 


| 


ed in this Article, 

The Engagements of Sureties paſs to 14. Heirs 

their Heirs *, or Executors, excepting # Execu- 

ſuch as affect the perſon of the Surety, ure. 

ſuch as Impriſonment, or the like, ik 

the Engagement was ſuch that the Sure- 

ty was bound to deliver himſelf up pri- 

ſoner. For he had power to bind his 

own perſon, but not the perſon of his 

Heir, or Executor. And as the Heirs, 

or Executors of Sureties enter into their 

Engagements, ſo they have likewiſe the 

ſame benefits which the Laws grant to 

the Sureties themſelves). | 
Fidejuſſor & 2 obligatur, & hæredem obli - 

gatum relinquit, cum rei locum obtincat. J. 4. F. 1. 

E de fidejuſf, S. 2. inft. col. 
Sicut ipſi fidejuſſoriĩ ita hæredibus quoque 

rum ſuccurrendum, J. 27. f. 3, t. 
See what theſe benefits are, Sect. 2. Art. 1. and 6, 

Seft. 4. Art. 1. See the Remark on the firſt Article of 

the fourth Section, = OSS DIE n 
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He who has accepted of a Surety, 15. ien 
having once declared his approbation of Surety is 
him, cannot afterwards demand another; _—_— 
even altho' the {aid Surety ſhould prove,” _ 
a ü Fs not after- 
inſolvent ?. ; "18820 4 


© wards be 
Plane fi non idoneum fidejuſſorem dederit, magis 9 
eſt ut ſatiſdatum ſit: quia qui admiſit eum fideju- 
bentem, idoneum eſſe comprobavit. J. 3. in f. F. de 
flejuſ. ns 
n XVI 


The Sureties for Officers, and other 16. Te 
perſons imployed in the Receipt of the Sureties for 
publick vine are not anſwerable for berſons that 
the Pecuniary Mul&ts, to which the ſaid 


| a countable, 
perſons may be liable, on account of — w_ 
their miſdemeanor :. bound for 
2 5 the Penal- 
Fidejuſſores Magiſtratuum in pœnam vel mul gies to which 
tam quam non ſpopondiſſent non debere conveniri they may be 
decrevit. I. 68. F. de fidejuſſ. Fidejuſſores Magi-liable. 


„ 
s » 


ſtratuum in his quz ad reipublicz adminiſtrationem 
pertinent teneri, non in his quæ ob culpam, vel 
delictum eis pœnæ nomine irrogentur, tam mihi 
quam Divo Severo patri meo placuit. J. alt. C. de 


8 EC 


per. ear. qui fro mag. int 
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Of the Engagtments uf 'the Surety 
8590 ie Creator. ' 
The CONTENTS. 
1. The Surety fanno be ſutd till after 
Ve 0 the diſcuſſion of the N incipal Debt- 
2. Exception as th Judicial Sureties. 

3. Another Exception, when the Debtor 


is abſent, and has no viſible E- 
. | 


| 4. The diſcuſſion does not extend. to Goods 


© alienated by the Debtor. 


F. The Surety cannot oblige the Creditor 
V ITT me... OOO. 


„„ re” e 
7. If the Obligation of one of the Sure- 
| ties is annulled, the others an wer 


4 
5 

6. In what manner ſeveral Sureties are 
7 


— OF ˙ “ «K 
8. What are the Exceptions of the Debtor, 


 _ that are common to the Surety. _ 
9. The E 15977571 of the Surety follows 
the Obligation. 


u. SHE Obligation of the Surety be- 


ty cannot be 


ſued till af- 
ter the dif- 


-2 ing only acceſſory to, and coming 
in aid of that of the principal Debtor, 


chef the®nd for ſatisfying what he ſhall fail to 


principal 
Debtor. 


acquit, the ſaid Obligation. is as it were 
conditional, not to have its effect, ex- 


' cept in the caſe where the Debtor is 


not able to pay. Thus, the Surety can- 
not be ſued, till after the Creditor has 


uſed all neceſſary diligence for the diſcuſ- 
ſion of the principal Debtor, and has 
not been able to recover payment *. 


Qui alios pro debitore obligat, hoc maxime. 


| proſpicit, ut cum facultatibus lapſus fuerit debitor, 


poſſit ab iis quos pro eo obligavit ſuum conſequi. 
Cole inſt. 3 * | 

Si quis igitur crediderit. & fidejuſſorem, aut 
mandatorem, aut ſponſorem acceperit, is non pri- 
mùm adverſus mandatorem, aut fidejuſſorem, aut 


ſponſorem accedat : neque negligens debitoris inter- 


ceſſoribus moleſtus ſit: ſed veniat primim ad eum 


N accepit, debitumque contraxit, & ſi qui- 
inde receperit, ab aliis abſtineat. Quid enim 
ei in extraneis erit a debitore completo? fi vero non 
valuerit à debitore recipere aut in partem, aut in 


totum, ſecundum quod ab eo non potuerit reci- 


pere, ſecundum hoc ad fidejuſſorem, aut ſponſorem, 
aut mandatorem veniat: & ab illo quod reliquum 
eſt ſumat. Nov. 4. c. 1 In id quod defuiſſet fide- 
juſſores conveniendos. J. 68. F. 1. in f. f de 


fide- 
Tu V. I. 13. in f. l. 55. in f. cod. I. 116. . de verb. 


2 | 
Beſides this benefit ef Diſcuſſion which is explained in 
this Article, there are two others which Sureties have. 


v + 


on it. This benefit of Diſcuſſion is _— 
who a ayes pe ation us 
explained by. this quality. _ But if thoſe who with regard 
10 the — * Debtor are only 80 make x ach 
felves principal Debtors with reſet} to the Creditor, and 
oblige themſelves, as: ig 
wit 


the principal Debtor, for the whole Debr, 
this bem of ik It 20 more to be 
dered as Sureries. the third Article of the firſt 
with the Remark on it. See the two following 
Ve 1 f * | F452 $076; ( £3 0 
ine Thy 9122 148 l 105 n = 
Thoſe who are Judicial Sureties, may 2.Exprin 


be proſecuted without a previous diſcuſ- 4c i Judi. 
ſion of the principal Debtor b, not only * 
becauſe they oblige themſelves to the 
Court of Juſtice, the Authority where- 
of requires it ſhould be ſo; hut alſo be- 
cauſe of the nature of the Debts in 
which this Security may be found to be 
neceſſary. For they are ſuch, that one 
ought not to allow in them the delay 
of a diſcuſſion. Thus, for Example, if 
purſuant to an Order of Juſtice for the 
payment of Creditors, one of them re- 
ceives a Sum of Money, on condition 
that he give Security to reſtore it to o- 
ther perſons to whom the ſaid Money 
ought to ES in a certain caſe, as that 
of the birth of a Child, who is called 
to a Subſtitution, or other the like caſe; 
the giving of this Security is ordained 
only to the end that the ſaid Money may 
be immediately repaid, if the caſe does 
happen, and that it be delivered to the 
erſon who ought to have it, in the 
Fans manner as if the Money had re- 
mained in the hands of the Receiver of 
all Monies depoſited in Court, which 


ought to be delivered up without delay. 


And we ſhall fee in the other caſes of 
Judicial Suretics, a like Equity for not 
admitting in them the benefit of diſcuſ- 
ſion. *. 7s 2 

In ſtipulatione judicatum ſolvi, poſt rem judi- 
catam ſtatim dies cedit: ſed exactio in tempus reo 
principali indultum differtur. J. 1. F. jud. folv. V. 
inſt. de ſatiſd. & l. ult. F. 1. C. de uſur. re jud. 


III. 


If the N Debtor is abſent, or 3. Aube. 
has not a viſib 

tion can be brought againſt him, nor 5% 1, 

he made to pay, the Surety may be er, ad 
ſued; unleſs he obtains a delay from the , wi 
Court, in order to find out ſome Effects de Hat. 
belonging to the Debtor, or to make 
him pay the Debt; after which delay 
if the Creditor is not fatisfied, he may 
compel the Surety to pay the Debt. 


© Si vero interceſſor, aut mandator, aut qui {pon- 
ſioni ſe ſubjecerit, adit: principalem vero abeſſe 
| | | contigerit, 


cum poſſit mox interceſſorem, aut mandatorem, 


& mandatori) volenti principalem deducere, quate- 
nus ille priùs ſuſtineat conventionem, & fic ipſe in 
ultimum ſubſidium ſervetur. Nov. 4. c. 1. 


' The If. The diſcuſſion which the Creditor is 
cuſſon does obliged” to make of the Goods of the 
ag 3 Debtor, before he ſues the de does 
led by not extend to the Goods on which he 
the Debtor. Has a Mortgage, and which have paſſed 
from the hands of the Debtor to Pur- 
chaſers and third Poſſeſſors; but only to 


ally in his poſſeſfſion. And the Creditor 
cannot ſue che third poſſeſſors, till he 
has firſt diſcuſſed the Goods of the 
Debtor, and likewiſe proſecuted his 


he cannot exerciſe the Mortgage which 
he has upon the Eſtate of the Surety, 
except in the caſe where he cannot re- 


hands of the third Poſſeſſor d. 


Sad neque ad res debitorum, quæ ab aliis deti- 
nentur, venlat priùs antequam tranſeat viam ſuper 
per ſonalibus contra mandatores, & fidejuſſores, & 
ſponſores. Sicque ad res veniens principalis debi- 
toris, five ab alio. detineantur, & detinentes eas con- 
veniens, ſi neque inde habuerit ſatisfactionem tunc 
veniat adverſus res fidejuſſorum, & mandatorum 
& ſponſorum. Nov. 4. c. 2. oF HOT 55 

By the Customs of ſome Provinces in France, this Diſ- 
cuſſion is obſerved ; but in other Cuſtoms the third Poſ- 
ſefſor may be ſued without this previous 2 See 
the ſixth Article of the third Section of Mortgages, 
and the Remerk- which is there made upon it. 


5.TheSuwe- Altho' it be the intereſt of the Sure- 
9 on ty, that the Creditor ſhould recover 
Cir 4 Payment from the Debtor, yet he can- 
ſu te not oblige the Creditor to lbs bim for 
Debtor, it. For the Creditor may defer" the diſ- 
cuſſion of the principal Debtor, with- 
out loſing the Security which he has 
taken, by having another perſon bound 
for the Debt e. But if a Minor, whoſe 
Guardian had given Security for his Ad- 
miniſtration, being come of age, and 
finding his Guardian indebted to him, 
and at that time able to pay him, ſhould 
5 57 to ſue him, and that in the mean 
while the Guardian ſhould become in- 
ſolvent, his Surety ought not in this 
caſe to be eaſily condemned to the Mi- 
nor f. For the Engagement of this 
Surety was only to anſwer for the Guar- 
dian's Adminiſtration, and for his being 
able to pay, after the expiration of the 
Guardianſhip, whateyer he ſhould chance 
to be indebted to the Minor. Thus, 
the Surety haying ſatisfied his Engage- 


1 | <4 | , | 5 1 Fo . p , 0 
n * 2 <2 e 0 * 2 
| , "TE JOEY * * RT" 5 jo * ; ** i. 
Of Caurroxs, r Sogemts/ Tit. . Seck. 2 
contigerit, acerbum eſt, ereditorem mittere alid,, 


aut ſponſorem exigere=——b& cauſee Præfidene judex 
det tempus interteſſori. (Idem eſt dicere {pon ſori 


the Goods which the Debtor has actu- 


Perfonal Action againſt the Surety. But 


cover payment out of what is in the 


To 


ment, ſince the Guardian was ſolvent 
after the expiration 2775 i 
the negligence of the Minor in not fu- _ 
ing him after the Account was ſtared, 
might be imputed to him, according to \ 
/ / 


Si fidejuſſor creditori/denuneiayerit; ur debito- 
rem ad ſolvendam pecuniam compelleret, vel pig-. 
nus diſtraheret, iſque ceſſaverit: an oof — 4 
dejuſſor doli mali exceptione ſummovere? Reſpon- 


dit non poſſe. J. 64. F. ds fidejufſ. 0 Hot. 

See the third Article of the third Section, as to the 
diligence "which the Sarety may uſe on his part againſt 
the Debtor, © 5 5 5 1 

Si ſidejuſſores in id accepti ſunt quod à curatore 
ſervari nam poſſit, & poſt legitimam ætatem tam ab 
ipſo curatore, quàm ab hæredibus ejus ſolidum ſer- 
vari potuit, & ceſſante eo qui pupillus fuit, ſol- 
vendo eſſe deſierit. non temere utilem in fidejuſlo- 
res actionem competere. J. 4 1. . de fidejuſſ. 


VI. | 


If feveral perſons become Sureties for 6. n what 


one and the fame thing, every one of name ſe- 
them is anſwerable for the whole. For “ 
every one of them engages for the %. 
whole Debt, or other Engagement, and 

to make up what the principal Debtor 

ſhall not be able to pay. Thus, their 
Obligation naturally binds every one of 

them for the whole Debt, after the diſ- 

cuſſion of the principal Debtor. But 
their Obligation is divided in the ſame 
manner, and for the ſame reaſon, as that 
of principal Debrors, , who are jointly 
bound each of them for the whole 
Debt. Thus, when the Surcties are 
ſolvent, the Creditor can demand from 
each of them only his ſhare of the Debt. 
But the portions of 'thoſe who are in- 
ſolvent are thrown, upon the others, 
e e 
on the foot of his own portion of the 
J TC TART. 
W Inline 1930 37445, innen 
Si plures ſint fidejuſſpres, quotquot erunt numero 
Agel i Gum tenentur. Itzque liberum | 
creditor] 4 qu velit ſolidum petere. Sed cx epiſto- 
la Divi Hadriani compellitur creditor à fingulis, qul 
modo ſolvendo ſunt litis conteſtatæ tenipore partes 
petere. Ideòque fi quis ex fidejuſſoribus eo tem- 
pore ſolvendo non ſit, hoc cæteros onerat. 5. 4. inſt. 
de fidejuſſe Inter fidejuſſores non ipiu jure divi- 
ditur abligatio ex epiſtola Divi Hadriani: & ided 
fi quis eorum ante exactam à ſe partem ſine hære- 
de deceſſerit, vel ad inopiam pervenerit, pars ejus 
ad cæterorum onus: reſpicit. J. 26. f. ed. Ut au- 
tem is qui cum altero fidejuſſit non ſolus conveni- 
atur, id dividatur actio inter cos qui ſolvendo ſunt, 
ante condemnationem ex andine poſtulari ſolet. 
4. 10. F. 1. C. cd. See the firſt Article of the 
fourth Section. | OE 
This Rigi mbich Sureties have to divide their Obli- 
gations, is culled the benefit of Diviſion. See ih third 
Article of the faſt Seltion of the Solidity, Re. the fir 
Article of this' Seitiun, ani the firſt Article of che fourth 
Seftion, with the Remarks on thoſe Articles, whyre it 
appears that thoſe who have this benefit may renounce 
it, Ht | utah ii; F,,- KEE 


VII. If 
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7. F the 
OM? ation 


Sureties is 
annulled, 
the others 
anſwer for 


his portion. 


are the ex- 


ceptions of 


the Debtor 
that are 

common t0 
the n 


ſworn, either that 
thing, or that he had paid it; or if he 


the principal 


401 13 2 1 
ae Mp9 e Us 
Þ oft two or more KEE oa "EL 


Juve egy 
ex dee an $88: wt 


pens. to have 


Minor, or a married 
no power to bind her ſelf, or who is 
not bound according to form, the other 
Süreties will be an{werable for the * 
tion of this Surety who is diſcharged. 


. $i Titius & Seis pro Mavio fidejuſſerint, ſub- 


did muliere dabimus in ſolidum adverſus Titium 


actionem. Cùm ſcire potuerit, aut ignorare non 
debuerit, mulierem e * 3 12505 12 * 
ahja. | 


Muti th 9 ym.” 


All the defences Which the Debtor 
has againſt the Creditor, are common 


to the Sureties. As if the Obligation, 


or a part of it, happens to be acquitted; 
if it is preſcribed, if the Debt was re- 


ferred to the Debtor's Oath, and he had 
he never owed any 


has other Exceptions of the like nature. 
For the Surety is only anſwerable for 
what ſhall be legally due: And what- 
ever annuls or diminiſhes the Obligation 
of the Debtor, arinuls or diminiſhes, the 
Obligation of the Surety which is an 
Acceſſo y. to, the other: M e l 
make uſe 

principal 


5 7. 


nal i age if the 5 
Debtor. ; are gay, OAT 
from his own e Þ as if, 
tain relief becauſe he 0 
15555 be contract bligation; if 
cannot. be ſued Toh ſe he has made 
3 15 all his Effects to his Creditors, or 


becauſe Kt have been . 3 


- 


4 1 


eee. Len C. de extept 1 — 
2 replicat;” Si reus date fide- 
Nats bt. eff. fe e 1 
See the firſt and the following — of the ff 
ect ion. 
I Sane exceptiones non ſolent (n dejuſ. 
ſoribus) accommodari. Ecce enim debitor ſi — 
nis ſuis ceſſerit, & cum eo creditor experiatur, de- 
fenditur per exceptionem, ſi bonis ceſſerit: ſed hxc 
exceptio fidejuſſoribus non datur. Ideo: ſcilicer-quia 
qui-alios pro debitore obligat, hoc maximè proſpi- 
cit, ut cum facultatibus lapſus fuerit debitor, poſ- 
fit ab iis quos pro eo obligavit, ſuum conſequi. d. 


S. 5 755 de replic. Si Lyſias adempt4 parte bono- 


4 jent reaſons for, Va- 
2 cating. his Obligation; as if it Was a 
Wenn 590 had 


„S Boox I. 


rum exulare juſſus ct "nan 7 7 prop 
tinuit creditoribus obligatus eſt. Verùm qui pro 
eo ſuam fdem, aſtrinxerunt, jure priſtino conveni- 


ri poſſunt. J. 1, C. de fidejuſſ, . See the GRATE: 
of the fifth Section, dis % a 


71 Sas #4 {26 1 
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The Engagement o the Surety is not 9. The en. 
on of the Creditor, ee e 
to whom he obliges himſelf, but his oY az 
Obligation is annexed to that of the the Obliga- 


limited to the 


principal, Debtor, and-paſſes with it to ion. 
the perſons who ſhall afterwards/ have 
the right to it. And if, for Example, 
an Heir, or Executor, takes Security 
75 one that is Debtor to the Inheri- 
tance, and is obliged aſterwards to re- 
ſtore the Inheritance to another, either 


becauſe of a Subſtitution, or becauſe his 


Inſtitution not ſubſiſting, he ceaſes to 
be Heir, or Executor; this Surety will 


remain obliged to bane to whom the * 
heritance ſhall be reſtored w. 


n Hᷣæres à debitore hæreditario fdejuſſorem ac- 
it, deinde hæreditatem ex Trebelliano reſtituit, 
5 ejuſſoris obligationem in ſuo ſtatu manere, ait. 
Idemque in hac cauſa fer vandum, quod ſervaretur 
cim hæres contra quem emancipatus filius bonorum 
poſſeſſionem accepit, fidejuſſorem accepit. Ideoque 
— utraque ſpecie eren aRiones. J. 21. F. de 
"= 7 —.— 1 that le y £507 bend only 
1 con ſaderatian of the ſaid Hein or Ererutm. For be- 
ſaes chat be ought to have expreſſed ſo much, it mi 
be replied to him, that if he 55 not engaged hi elf,- 
the Creditor 12 5 have you's n Deer or n _ 
N rs OE 


8 E CT. III. 


of the 2 ngagements of the the Debtor 


towards his Surety, and of the. 
| Surety towards the Deli. mn 


The CONTENTS. 


'# The Debtor ought 170 fave. the Sari 

| "harmleſi. _ 

2. Indemnit) for the conſeguences of the 
_ Suretiſhip. _ 

3. 4 caſe where the Surety may ſue the 

HDebtor for his indemnity, before 
he has been called won 9 the We: 
ditor. | 

4 55 the Surety pa ue before the Term. 

7 He may pay after the term, without 
Being called on. 

6. i yt; pays imprudently. what Was mot 


norant of 
e Debtor 


8. ff 


V the Surety pays, being ignor 
75 * the Exceptions which the 
bat againſt the Debt. 


8. J the Surety pays, notwithſtanding 
e hag on Exception for his own 

Tf the Surety does not make. any de- 

+, Fence, auhen ſued, or negletts to ap- 

peal from the Sentence. , 

o. If the Surety does not acquaint the 

1 Debtor, that be has paid the Debt 


3s 


= 
TE 3 
9 


EY 
ft EL? 
44 


1 
44 


[i 


r 

11, Suray for 4 thing depoſited, or for a 
„„ _— —Y ; 
. If the Creditor gives the Surety a 
diſcharge of the Debt. 

Js 4d 934) Hs oy | , It. ( 
'HE principal Debtor is obliged 
I to fave his Surety harmleſs, either 

by getting him diſcharged from his 
. Suretiſhip, ot by acquitting the Debt. 
And ache there ſhould be no expreſs 
promiſe to indemnify him, yet it is e- 
nough that it does appear that the Sure- 
ty is obliged for the Debtor only in this 
quality. For it implies the Engage- 
ment to ſave him harmleſs s. 
Ait præœtor, ſi quis negotia alterius it, 
275 nn 44 negot. * 
videamus an fidejuſſor hic habere aliquam actionem 


poſſit, & verum eſt negotiorum geſtorum eum 
agere poſſe. J. 4. eod. J. 20. F. 1. F. mand. | 


:.ladem-. If the Creditor, not receiving ſatis- 
zity for the faction from the principal Debtor, brings 
9% his Action againſt the Surety, and forces 
= him to pay the Debt, the Surety will 

recover [59 the Debtor, both the Prin- 
cipal Sum and Intereſt, which he ſhall 
have paid to theCreditor, as alfo the In- 
tereſt of the ſaid Principal and Intereſt. 
For with regard to him, all the Money 
Which he has paid on rhe Debtor's ac- 
count, is a Capital of which he ought 
to be indemnified, in the fame manner, 
and with much more reaſon than a Fac- 
tor, or Agent, who does the buſineſs of 
an abſent perſon without his knowledge; 
{ceing what Monies they advance, they 
do it of their own accord, and that it 
1s by conftraint that the Surety makes 
payment. And if he fuffers otherwiſe 
any damage, or is put to any charges; 
as if the Creditor ſues him, if he at- 
taches his Goods, he will alſo be reim- 
burſed of the Expences which he ſhall 
have been put to, and of all his damages, 
and likewiſe of the charges he ſhall be 
at in ſuing the Debtor for his reimburſe- 
ment v. | 


—— 


is is a conſequence of the preceding Article. Si 
quid autem fidejuſſor pro reo ſolverit, ejus recu- 
perandi cauſa habet cum eo mandati judicium. 5. 6. 
iſt. de fidejuſſ. | 


VoL. 1. 


- Of ; Caumoxs,.or SURETIES.: Tit q Seck. g. 401 


Si fidejuſſor multiplicaverit ſummam, in quam 
fidejuſſit, ſumptibus ex juſta ratione factis, totam 
eam præſtabit is pro quo fidejuſſit. 1.45; §. 6. F. 
mand. Sive, cùm frumentum deberetur, fidejuſ- 
for africum dedit : five qpd ex neceſſitate ſolvendi 
plus impendit, quàm eſt pretium ſolutæ rei 
id mandati judicio conſequeretur. J. So. F. L. ed. 
Sue touching the intereſt of Sums phid by the Surety, 
the fourth, Article of the ſecond. Sectidn of Proxies ; and 
the fifth Article of the ſecond Seftion of thoſe who ma- 


[4 


nage the Affairs of others. 
III. 


I the principal Debtor fiils to pay 3. 4 «ſs 


the Creditor at the term, the 0 where the 
may ſue him, after the term is expired, . 
to oblige him to acquit the Debt, al- Dobro fr 


thoꝰ the Creditor demand nothing. And his indem- 


if the indemnity of the Surety were in , before 
hazard, he might ſue the Debtor, even 3 — 
before the term, wk 
Thus, when the Debtor ſquanders away dior. 

his Eſtate, or that his Goods are attach- 

ed, the Surety may put in his claim, 

and take ſuch other meaſures for his 

own ſafety, as the circumſtances of the 

danger ſhall render neceſſary e. 


Non abſimilis illa quæ frequentiſſimè agitari 
ſolet, fidejuſſor an & priuſquam ſolvat, agere poſ- 
ſit, ut liberetur. Nec tamen ſemper expectandum 
eſt, ut ſolvat, aut judicio accepto condemnetur, 
ſi diu in ſolutione reus ceſſabit, aut certe bona ſua 
diſſipabit: præſertim ſi domi pecuniam fidejuſſor 
non habebit, qua numerata creditori, mandati actio- 
ne conyeniat. J. 38. §. 1. F. mand. Eh 


IV. 

If the Surety pays before the term, 4. 7f the 
he cannot bring his Action for Relief a- Surety pays 
gainſt the Debtor, till after the term is -e 1h 
elapſed 4. For he had no power to make 
the condition of the Debtor worſe, who 
is not bound to pay till the term comes. 


481 fidejufſor, vel quis alius pro eo ante diem 
creditori folverit, expectare debebit diem quo eum 
ſolvere oportuit. J. 3 1. F. de fidejufſ. | 

V. 

The Surety may, if he pleaſes, pay 5. He may 
after the term. And altho' he has nei- 72 _ 
ther been adjudged to pay the Debt, % 6. 
nor ſued by the Creditor, yet he will per by 
nevertheleſs have his Action of Relief n. 
againſt the Debtore. For the Obliga- 
tion both of the Debtor and Surety, was 
to pay at the term. So that he acquits 
the common Engagement. 


* Fidejuſſores & mandatores etſi ſine judicio ſol- 
verint, habent actionem mandati. J. 10. f. 11, F. 
mand. See the following Articles, 


| VI. 
Altho' the Surety may pay the Debt 6. Ve pay: 
f . a 4 4 
without being ſued for It, he ought not imprudent- 
however to do any prejudice to the ex- 4 8 
| ceptions : 


7 


* 


for his own ſafety. z, ;e Ge. 
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ceptions, which: the Feel Debror 
might have againſt the Creditor. And 
if, for example, the Surety 9 iRg 
that the Debtor had either paid, or had 
ſufficient grounds for annulling the Debt, 

ays it nevertheleſs, he cannot recover 
from the Debtor what he ſhall have ac- 
quitted in this manner f. #4 56-2808 

f Si quidem ſciens prætermiſeri it exceptionem 
vel doli, vel non numeratæ pecuniz, videtur dolo 
N prope dolum eſt. 


verſari ; diſſoluta enim ng 
L. 29. F. mand. See the following Arad...” 


VII. 


a If the If the Surety, bein | ſummoned to 
Oey e. Pays acquits the Debt fairly and honeſt- 


— ade Ys in order to prevent an Execution, or 
exteprions Attachment of his Goods, and being 


which the ignorant either that the Debtor had a 
Deb tor has compenſation to make, or that he has 
2%, e paid the Debt, or that he had other 
OY ounds of defence againſt the Creditor ; 
e will nevertheleſs have his relief a- 
gainſt the Debtor. For the Debtor 
ought to blame himſelf, that he did not 
give notice to the Surety not to pay 
che Debt s. But if the Surety pays raſh- 
ly, without being called on, without 
neceſſity, and without acquainting the 
Debtor, who might, on his part, not 
have had time to inform the Surety of 
the reaſons he had to offer why he 
ought not to be compelled to pay the 
: Debr z there might be ground, accord- 
ing to the circumſtances, for imputing 
to the Surety that he had paid it wrong- 

fully. | | 


8 Si fidejuſſor conventus, cum ignoraret non fu- 
iſſe debitori numeratam pecuniam, ſolverit ex cauſa 
fidejuſſionis: an mandati judicio perſequi poſſit id 
quod ſolverit, quzritur. Et fi quidem ſcſens 
Ubi vero ignoravit, nihil quod ei imputetur. Pari 
ratione, & fi aliqua exceptio debitori competebat, 
pacti forte conventi, vel cujus alterius rei, & igna- 
rus hanc exceptionem non exercebit, dici oportere 
ei mandati actionem competere, Potuit enim at- 
* debuit reus promittendi certiorare fidejuſſorem 
uum, ne forte ignarus ſolvat indebitum. 1. 29. 
mand. Si cum debitor ſolviſſet, ignarus fidejuflor 


ſolverit, puto eum mandati habere actionem. Tp- 
deen eſt enim 6, ſi non divinavit debitorem 
ſolviſſe. im debuit notum facere fide- 
juſſori jam ſe ſolviſſe, ne fortè creditor obrepat, 

& ignorantiam ejus circumveniat, & excutiat ei 


ſummam in quam fidejuſſit. d. I. 29. f. 2. 
VIII. 


8. F the If the Surety had any defence pecu- 
Surety pays, liar to himſelf, which was not common 
norwith® to the Debtor ; as if he was a Minor, 
e e and for that reaſon might get himſelf 
ception fr relieved from his Obligation, or if he 
his own per- had any other Perſonal Exception, and 


. if he pays the Debt voluntarily, with- 


out taking advantage of the faid Ex- 
| 1 


2 V 7 } 919 
ception, he will nevertheleſs have his 
Action for relief againſt the Debtor. 
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fully, if he has paid more than was due; 
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For by having waved his own Right, 
he has done no wrong to the Debtor, 
and he has-only acquitted him of what 


he owed®. 


> Fidejuſfor 4 ſolus tempore Jiberatus, tamen 


ſolverit creditori, rectè mandati habebit actionem 


adverſus reum: ys at enim jam liberatus ſdl- 
vit, tamen fidem implevit, & debitorem liberavit. 


i l ** 
2 P 
3 < 4 

5 Pe X 
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If the Surety, being ſued by the Cre- 9. F il. 
ditor, does not uſe the means for obtain- 1 5 4» 
ing a delay which he might make uſe 4 — 
of; as if he does not alledge in his de- when ſud, 
tence ſome Nullities in the proceedings 7 wgleds 
in the Cauſe, which would not be ſut- þ 15 aw 
ficient to diſcharge the Debror, and he, 
after having acquainted the Debtor with 
the Creditor's Demand, pays the Debt 
the Debtor cannot blame him for not 
having taken the advantage of ſuch de- 
fences. But if the Surety being con- 
demned to pay the Debt, whether it 
be after having defended himſelf, or 
without making any deſence, he does 
not appeal from the Sentence, or if he 
does appeal, but does not acquaint the 
Debtor therewith z and in general, 
whatever be the conduct of the Surety, 
and whatever event it may have, it is 
by the circumſtances of his conduct, 
and of that of the Debtor, that we muſt 
diſcern whether the Surety ought to 
have defended himſelf or not, or to have 
appealed or not; whether he has de- 
fended himſelf well or ill, if he has 
iven timely notice to the Debtor, if 
| has paid the Debt right or wrong- 


and by theſe circumſtances, we are to 
judge whether the Surety ought to re- 
cover either barely what was owing by 
the Debtor, or the charges he has 
been at, or if he ought to loſe them?. 


Quædam tamen & ſi ſciens omittat fidejuſſor, caret 
fraude. Ut putà fi exceptionem procuratoriam o- 
miſit, five ſciens, five ignarus, de bona fide enim 
agitur, cui non congruit de apicibus juris diſpu- 
tare: ſed de hoc tantum debitor fuerit, nec ne. 
l. 29. F. 4. F mand. ee 

Si hi qui pro te ſidejuſſerant, in majorem quan- 
titatem damnati, quàm debiti ratio exigebat, ſci- 
entes & prudentes auxilium appellationis omiſerun 
poteris mandati agentibus his æquitate judicis tue 
te. Igitur, fi ignoraverunt, excuſata ignorantia eſt. 
Si ſcierunt, incumbebat eis neceſſitas provocandi. 
Cæterum dolo verſati ſunt, fi non provocaverunt. 
Quid tamen, fi paupertas eis non permiſit, excuſa- 
ta eſt eorum inopia. Sed & ſi teſtato convenerunt 
debitorem, ut ſi ipſe putaret, appellaret, puto ra- 
tionem eis conſtare. J. 8. H. 8. cog. : 


X. If 


10, If the If the Surety. having paid the Debr, 
Surety does without acquainting the Debtor, the 
na Debtor pays it a ſecond time; the Sure- 
pow” ty will have no relief againſt him. For 
lat bs he would be in the fault, for having 
re 7 ſuffered the Debtor to be in danger of 
| 3 paying twicel. 0 
Hoc idem tractari & in fideju ſſore poteſt, fi 
cam ſolviſſet, non certioraverit reum: tic deinde 
reus ſolvit, quod ſolvere eum non oportebat. Et 
credo ſi cùm poſſet eum certiorare, non fecit, 
oportere mandati agentem fidejuſſorem repelli. Do- 
lo enim proximum eſt, ſi poſt ſolutionem non de- 
nuntiaverit debitori. I. 29. f. 3. mand. 
11. Swey The Engagement of the Surety be- 


for a thing ing only acceſſory to that of the prin- 
A cpa Debtor, he is bound only preciſely 
or for 
thing lent. 
for Example, if one had taken Security, 
from a Depoſitary, or from him who 
had borrowed a thing for uſe, . he who. 


becomes Surety for ſuch an Engagement, 
would not be obliged to make good the 
thing depoſited or lent, if it ſhould. 


chance to periſh by an accident; but he 


would only be bound to anſwer for the 


fraud and negligence of the principal 
Debtor ; for it was in that only, chat the : 
Obligation conſiſted x. 

n Et commodati & depoſiti fidejuſſor avcipi 

poteſt, & tenetur. Sed ita demum, ſi aut dolo 

malo, aut culpa hi fecerunt pro quibus fidejuſſum 
eſt. J. 2, F. de fide j. mand. 3506) 1.3 

12. If te If the Creditor, or another , perſon 
Credit having his right, gives an Acquittance 
give tb to the Surety, with" intention to make 
Ache him a preſent of the Debt, as a recom- 
tbe Dohr. pence for ſome ſervice, or out of ſome 
other motive, this Surety may recover 

the Debt from the Debtor; for this fa- 
vour was deſigned for the Surety alone, 

and not intended for the benefit of the 
Debtor. But if the Creditor had a mind 

only to diſcharge the Surety, without 

giving him the Debr, the right of the 
reditor will remain intire againſt the 
Debtor, and the Surety will only be diſ- 
charged of his Suretiſhip. And this will 
depend on the manner in which the 
Creditor ſhall have expreſſed himſelf, in 
order to make his intention known n. 
- ® $i fidejuffori donationis cauſa acceptum factum 


ſit a creditore, puto ſi fidejuſſorem remunerari vo- 
luit creditor, habere eum mandati actionem. Multo 


. 


magis, {1 mortis cauſa accepto tuliſſet creditor, vel 
ſi eam liberationem legavit. J. 10. 2 F. mand. 
Si „n 2 remunerandi cauſa, ſe 

OL, * 2 | 


W 
— 


principaliter 


J Caurroxs, or SukE 


for that which is owing by the perſon 
for whom he engages himſelf. Thus, 


Tine ih 


TIES. | Tit. 4. Se Ct. 4. 


donando, fidejuſſori remiſit actionem, mandati eum 
non acturum. J. 1 2. cod. | 

Si is qui fidejuſſori donare vult creditorem ejus 
habeat debitorem ſuum, eumque liberaverit, coati- 
nuo aget fidejuſſor mandati: quatenus nihil interſit, 
utrum nummos ſolverit creditori, an eum libera- 
verit. J. 26. F. 3. od. | 


SECT. IV. 
Of the Engagements of Sureties to 
obne another. 
The CONTENTS. 
1. In what manner one of the Sureties 
paying the Debt, may ſue his Fel- 
' dow-Sureties for their fhares of 
2. Fellow-Sureties anſwer for one ano- 
ther. wr * 


& $3%%. A | I. | 
F 1 once: of the Sureties pays the Debt, 1. In what 
he ſhall have his relief only againſt manner one 
the Debtor, and not againſt his Fellow- he Ste- 


ties paying 


Sureties: For he acquits only his own een 
Engagement: And fince- the payment ih /ze hi 
which he makes, without aki ule Fellow- 
of the benefit of Diviſion again 
other Sureties, extinguithes the princi- n. 
pal Obligation, that of the Fellow- 
Sureties, which was only an Acceſſory 

to it, ſubſiſts no longer. But if in pay- 

ing the Debt, he gets himſelf to be ſub- 
ſtituted to the Creditor, he will have his 
right for recovering the ſhares of every 

one of the other Sureties. This ſubſti- 
tution by the Creditor having this effect, 

that altho' it ſeem that the right of the 
Creditor, be annulled by the payment, 

yet this right ſubſiſts, ſo as to pals from 

the perſon of the Creditor, to him who 

pays for the others. For it is as it were 

a Sale, which the Creditor makes to 
him, of his Rights. And if the Cre- 

ditor refuſes the Subſtitution, he who 
pays the Debt _ procure an Order 

for it from the Judge. 


2 Cum alter ex fidejuſſoribus in ſolidum debito 
fatisfaciat, actio ei adverſus eum qui una fidejuſlit, 
non competit. Potuiſti aye cum fiſco ſolveres 
deſiderare, ut jus pignoris quod fiſcus habuit in te 
transferretur: & ſi hoc ita factum eſt, ceſſis actio- 
nibus uti poteris. Quod & in priyatis debitis ob- 
ſervandum eſt. I. 11. C. de fidejufſ, I. 39. F. eod. 
$. 4. inst. eod. Fidejuſſoribus ſuccurri ſolet, ut ſti- 
pulator compellatur ei qui ſolidum ſolvere paratus 
eſt, vendere cæterorum nomina. 7. 17. F. eod. 
Cum is qui & reum & fidejuſſores habens ab uno 
ex fidejuſſoribus accepta pecunia, præſtat actiones, 
poterit quidem dici nullas jam eſſe cùm ſuum per- 
ceperit, & perceptione omnes liberati ſunt, Sed 
non ita eſt, non enim in ſolutum accepit, ſed qup- 
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the Sureties for ; 
their ſhares . 
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A nd nomen Gori benin: & 


nes. I. 36. eod. 4.41, . 1. cad. See the fixth 
Article — 25 ſecond Section. 
This Subſtitution of the' Surety. t0 the Creditor for 
recovering the Shares of his Fellow-Sureties,) is a third. 
benefit granted to Sureties, So that Sureties have three 
benefits which leſſen their Engagement, and facilitate 
their Relief. The firſt is the 
plained in the firſt Article of the ſecond Section. The ſe- 
| cond is the benefit. of Diviſion, explamed-in the ſixth 
Article of the ſame Seftion. And the third is this be- 
"eſt of the Ceſſion of the We of the Creditor, 


explained in this Article. The effect of the firſt benefit 
of Diſcuſſion is, that the Surety dmr be ſued till after 
the Goods of the . Debtor ha ve been diſcuſſed. 
The effect of the 7 Diviſion is, N ves — 
there are ſevera . 
each of them can only & jd fo for hs own fare 
others are able to pay; but if any of them be iſe 
or their Obligation b found 16 bs wal, or be Bade to be 


reſcinded, their e will be thrown the others, 
as has been [6 15 in the ſixth Avticle of the ſecond Section. 
21 the effect of the third benefit of the — of the 
Rights 
3 recovers from every one of the other Sureties 
their proportions of what he A paid. 
We are to „e the ue of the benefits of Diſcuſ- 
fron and Diviſion only in favour of thoſe who have not 
' renounced, them. For if they haue renounced them, M9. 
ard, "with regard to the Crellitor, in the (wme' tom 
as the Debtor. - Sec the third Article of the ies 
| tion DE Ov n bits 8 1010er 


IO 21 $5955, 97 21 01 Tenure 
ern 901 Mg Dan HTITIO6N 4 
„ I wink-T t of Sureties + 
Swreries n. mong themſelves, | that if: there be deve>; 2 
ſwer for oe ral Sureties for one and the fame Debtof, 
ber. ind there be one of them that is inſol- 
vent, or vhoſe Obligation is null, or 
liable to be reſcinded, every one of the 
othets ought to bear —— of 
the ſhare of the Surety who is inſolyent b, 
or whole ligation: does not ſubſilte. 
For they art al enn rpc nt 
whole ebt a. | (104. 


* Si quis Gay te. da ga 2 k 
Urol bcelterir ve 20 inopiam” pervenerit, pars 
þ+ 2 ceterorum onus cFeſpieit.. 1.26. Fe de fu. 


8 Tit tius . de N ro na VVVöà 
ba plex: ab Imus £1 ſoli e adverſus Titium 
t, aut _ non 


tir; 5 Meck alia interoedere. / va 1. de 
2 he fb rt of od ae M126 


YO 243 5 & 4 | nt. 6 & ; 
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"of 


SECT. V. 


By: the E. mgagement 2 Fo 
_ ends, or 15 ann e. 


The co NTE NS. 


| bi " There can by 710 Sarety. of * Os 
tion that is unlawful. | 
| The Exception "which the - incipal 
Debtor has on account F is 0701 
I 


. IVI L LAW. Oc. Book an.” 


actiones, quia tenetur ad id * ut alk. 3 5 + 


* Fraud 75 the Creditor, 
4. Circumſtances which may render 1 


— of Diſcuſſion; - 


7. The Sarety in a Leaſe, is not hound, 5 


7 


Ie 1, that the Surety who pays the - 


: | be | 
64 £* We 8 7 
S > % . 4 


perſon, does not diſcharge the 
Suret 

"uo regard „ 
l be Surety. 


Olgation of the Surety ey or 
„ . 
7. The Surety is Aſthareed, if the O5. | 
gation does not ſubſiſt any more. 
6. Or of it is innovated. 


upon the renewal of the Leaſe. 

8. If the Debtor ſucceeds to the Creditor, 

or the Creditor to the Debtor. 

9. I the Creditor, or Debtor, ſucceeds 1b 
the Surety, or the Surety to any 
one of them. 

10. = Creditor's purſuit. of one of the 
Fellow» Sureties, Foes not di charge 
the others. | 

11. . The Sarety for the livery of, « 4 


1 18 e 


A Obug 


F; in ds , 
1 ihe rich 


man, tra dah, There 
vice w ch ma 1 — be no 
nul it, 52 if it has been 9 Y Obüge 
forec, if it is contrary, to Law, or 05 that is .. 
Good Manners, if it founded only on ian fil. 
Huch. or on ſome error which may 
ſuffice to annul it; in all theſe cafes the 
Obligation of the Surety is likewiſe an- 
nulled *. a For no one 0 take Surety 
for ments that are vi- 


cious in themſelves. — ** 


5 Rei cohzrentes -etiam fidejuſſori- 
bus competunt Ut doli mali Quod metus 
cauſa factum eſt. J. 7. H. 1. F. de except. 

Fidejuſſor obligari non poteſt f apud quem reus 
promittendi obligatus non eſt. l. 16. F. de fidejuſ. 


See an example of 4 Surety fer an * con- 
f Good Mamners. Nov. * in Fræfat. V. . 
& . f. de e 


1 5 TJ IS: 
If the principal Ob. igation was an- 2. Tie e:- 
pulled onl aly becauſe of pa ee onal Ex- cebrion 5 
ception which the prin e n ebtor had ee - 
as if it was a Minor conſide- Doha bu 
ration of his being, under * got him- or accom 
ſelf relieved, from an Engagement by A 2. 
which he ſuffered — prejudice, and * 40 
that there, had been no fraud on the charge the 
Creditor's part; the Reſtitution of the geh. 
Minor would have 188 this effect, 
chat it would annul his Obligation ro 
the r,. and his Engagement to 
fave harmleſs his 2 if he deſired 
to be relieved from it. But the ſaid Re- 
ſtitution of the Minor would not in the 
leaſt, invalidate the Surety's Obligation 
to the Creditorb. For. it was only to 
make good the Obligation of che Minor, 


in 


arts ty of an 


in caſe he ſhould be relieved from it 
on account of his Age, that the Credi- 


» Poſtquam in 5 5 ætatis beneficio reſtitu- 
tus es, periculum evictionis emptori, cui præſidium 
cuſare non poteſt. Quare mandati judicio, ſi pe- 


nieris; modo ſi eo q nomine reſtitutionis 
auxilio non juvaberis. J. 1. C. de fdejuſſ. min. 


eleventh Articles of the firſt Section. 


3. Daud F If beſides the payout Exception 
prints which might be a ſufficient ground for 
wihregavd jo one The Obliaation of . the prin» 
py i e annulling the Obligation of the prin- 


* 


the Surety, there was any fraud on 
the part of the Creditor, whether in 
the buſineſs which was the ſubject mat- 
ter of the Obligation, or in the man- 
ner of engaging the Surety; the Obli- 


+ © > # 


utrique perſonæ tam venditricis, quim ſidejuſſoris 
confulendum eſſe. 4, 2, C. de pdejuſſ. min. | 


In all the caſes where the Principal 


4. Circum - : 


»vich may is by the cireumffances thar we are to 


Obligation Surety will ſubfiſt or nor. "Thus the 


of 3 
ly null, 5 2 
cald, the ca of the eleventh Article of the 

firſt Section. And on the contrary, he 
is diſcharged in the caſe of the third Ar- 
ticle of this Section. Thus, when the 
Obligarion has for its cxafe ſome Com- 
merce, or fome Difpoſition, prohibited 
by a Law, as if he who has a mind to 
ge ſomething to a perſon to whom it 
1s prohibited, by ſome Law, or Cuſtom, 
to give any thing, makes a fictitious 
Contrag-for the benefit, of the ſaid per- 
ſon, or of a third perion. bis _ 255 
name for chat purpoſe, and that he add 
to rhe faid Com ac the ſecurity of a 
S the Obligation of the Surety 
will be without a well as that 


£4 a 0 N : : * - & . 
of the principal Debrar. Thus in ge- 
+577 CUR Big 19 Ro7195 Hobi 1 34 

. 7 * 


tor took the additional Security of a 


ex bonis paternis vendidiſti, præſtare non cogeris. 
Sed ea res fidejuſſores qui pro te intervenerunt ex- 
cuniam folyerint, aut condemnati fuerint, conve- 


See the rwo following Articles, and the tenth and 


cape Debtor, without invalidating that 
0 


ſerit, magis 


ſtances Obligation is liable to be annulled, it 
4 the judge wherher the Obligation of the 
Surety of à Minor remains bound, in 


Cavrloxs, f SuRETIES. Tit. 4. Sect. 5. 405 


neral, to Judge of the validity, or in- 
validity of the Engagement of the Sure- 
ty, it is neceſſary to conſider the quality 
of the principal Obligation, whether it 
be lawful or anlawfi; the ſincerity or 
Agent of the Parties; the motive 
which has induced the Creditor to take 
an additional Security, as if it was be- 
cauſe the Obligation was unlawful, or 
only to ſupply the inſolvency, or inca- 
pacity of the principal Debtor, as if it 
was a Minor, who becauſe of his Mi- 
nority, could not validly oblige him- 
ſelf, altho' the Obligation were not un- 
lawful in its own. nature: if he who is 
bound as Surety for another, has yolun- 
tarily offered bimeelf and engaged the 
Creditor to accept of bim, or if he has 
been engaged by any unfair dealing, on 
the part of the Creditor: And it is by 
theſe circumſtances, and others of the 
like nature, that we are to judge of the 
effect which the Obligation of the Sure- 


ty ought to hayes. 


oque exceptio, item quod li- 
bertatis onerandæ BY petitur, etiam fidejuſſori 
competit. Idem dicitur & fi pro filiofamilias con- 
tra fenatuſconſultum quis fidejuſſerit, aut pro mi- 
nore viginti quinque annis cincumſcripto. J. 7. H. 1. 
F. de except. 25 & 1071 . 

Cam lex vendittonibus occurrere voluerit, fide- 
juſſor quoque liberatur : ed magis quod per ejuſmo- 


Inter ceſſionis qu 


di actionem ad reum pervenitur. J. 46. F. de fide- 


Marcellus ſcribit, fi quis pro pupillo ſine tutoris 

auctoritate obligato, prodigove, vel furioſo fidejuſ- 
| tl ut ei non ſubveniatur, J. 25. cod. 

Si à furioſo ſtipulatus fueris, non poſſe te fide- 


juſſorem accipere certum eſt. Quia non ſolùm 


ipſa ſtipulatio nulla interceſſit, ſed ne negotium 
199 0 ullum geſtum intelligitur. Quod ſi pro 
urioſo jure obligato fidejuſſorem accepero, tenetur 
fidejuſſor. l. 7. §. 4. .. 

In cauſæ cognitione verſabitur, utrum ſoli ei ſuc- 
currendum ſit, an etiam aliis qui pro eo obligati 
ſunt, ut puta fide juſſoribus. Itaque fi cum ſcien- 
tem minorem, & ei fidem' non haberem, tu fide- 
juſſoris =o eo, non eſt æquum fidejuſſori in necem 
meam fubveniri: fed potitis ipfi deneganda erit 
mandati actio. In ſumtna perpendendum erit præ- 
tori, cui potiòs ſubyeniat utrùm ereditori, an fide- 
juſſori. Nam minor captus neutri tenebitur, faci- 
üs ini datore dicendum erit non debere ei ſub- 
venire. Hic enim velut affirmator fuit, & ſuaſor 
ut cum minor: contraheretur. J. 13. F. de min. 


V. 


ter being referred to his Oath, he ſwears 7 8 

that be has paid the Debt, or that he, 60 

did not owe any things if he is diſ- ay more. 
va Tranſacti- 


of the Surety is annulled. For he was 
obliged 
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4% The CIVIL LAW, Er. Boo III. 


obliged only to pay what ſhould be 


Non eſt ambigui juris electo reo, & ſolvente 
fidejuſſorem liberari. 1, 2. C. de Hdejuſſ. tut. vel 
cur. 5 
Rei autem cohærentes exceptiones, etiam ſide 
juſſoribus competunt, ut rei judicatæ, doli mali, 
jurisjurandi. J. 7. $. 1. F. de except. * rh 

Igitur & fi reus pactus {it in rem, omnino com- 
petit exceptio fidejuſſori. 4. f. 1. Non poſſunt | 
conveniri fidejuſſores, liberato reo tone. 
1.68. F. 2. ff. de fidejuſſ. F 

See the eighth Article of the fecond Seftion. 


VI. 


6. or if iz If the Debt is innovated between the 
i innovat- Creditor and the Debtor, without the 


ed. 


Surety's obliging himſelf anew, his Ob- 
ligation does not ſubſiſt any longer. 
11s he who was Creditor for the Price 
of a Sale, and who had a Surety bound 
for it, having given an Acquittance 
thereof, and having taken from the 
Buyer alone his Bond, as for Money lent, 
cannot after that demand any thing of 
the Surety. For altho' what he had 
promiſed to pay be not acquitted, and 
that the Debtor remains obliged for a 
Debt, to which the Sale had given riſe, 
and for which the ſaid Surety had en- 
gaged himſelf; yet the Creditor having 
extinguiſhed the firſt Obligation, that 
of the Surety, which was only an Ac- 
ceſſory to the other, is alſo extinct 7. 
Ubicumque reus ita liberatur à creditore, ut 
natura debitum maneat, teneri fidejuſſorem reſpon- 
dit, cùm verò genere novationis tranſeat obligatio, 
fidejuſſorem aut jure aut exceptione liberandum. 
J. 60. F de fidejuſ. e 
Novatione legitime perfecta, debiti in alium 
tranſlati, prioris contractùs fidejuſſores, vel man- 
datores liberatos eſſe non ambigitur. Si modd in 
ſequenti ſe non obligaverunt. J. 4. C. ed. 


VII. 


7. Ibe Sur If a former Obligation being expired, 


ty in 4 


the Debtor has renewed it by a ſecond 


Leaſe is 8 he who was Surety for the firſt Obliga- 


bound 199 tion, will not be fo for the ſe 
na e ſecond, un- 
1400 Leaſe leſs he * himſelf anew... Thus, he 


S 
who renews with his Farmer a Leaſe 
that is expired, either by granting him 
a new Leaſe, or by a tacit continuance 
of the former, will not haye him en- 
affen a Surety who was bound for the 

it Leaſe, unleſs he obliges himſelf a- 
new. For it is another Obligation s. 


Qui implets tempore conduCtionis remanſit in 
condu lone, non ſolum reconduxiſſe videbitur, ſed 
etiam pignora videntur durare obligata, Sed hoc 
ita verum eſt, ſi non alius pro eo in priore 
conductione res obligaverat. Hujus enim novus 
conſenſus erit neceſſarius. Eadem cauſa erit & fi 
reipublice prædia locata fuerint. J. 13. F. 11. f. 
lacat. I. 7. C. tod. | N * 
| | 7 


HAS 2h, 0d 36107 WR. 61 3o 21 5 
If the Creditor becomes Heir, or Exe- g. 7 ,;, 
cutor to the Debtor, or the Debtor to Devrer ſc- 
the Creditor, the confuſion which is #45 10 the 
made in the perſon of the ſaid Heir, or 9 C 

| 2 reditor 

Executor, of the qualities of ' Creditor ,, ;, Deb. 
and Debtor, makes that the Obligation 
does not ſubſiſt any more: and this con- 
fuſion annuls likewiſe the Obligation of 
the Surety. For he cannot owe to the 
Heir, or Executor, a Debt againſt which 
the Heir, or Executor himſelf is bound 
to indemnify him. And there is no 

longer either Debt or Debtorb. 

A Titio, qui mihi ex teſtamento ſub conditi- 

one decem debuit, fidejuſſorem accepi, & ei hæres 

extiti: deinde conditio legati extitit. Quæro, an 

ſide juſſor mihi teneatur? Reſpondi, ſi ei a quo 

tibi erat ſub conditione legatum, cùm ab eo fidejuſſo- 

rem accepiſſes, hæres extiteris, non poteris habere 
fidejuſſorem obligatum: quia nec reus eſt pro quo de 

beat, ſed nec res ulla quæ poſſit deberi. J. 38. f. 1. 
F. de fidejuſſ. Quòd ſi ſtipulator reum hæredem 
inſtituerit, omnimodo obligationem fidejuſſoris per- 

emit, ſive civilis, ſive tantùm naturalis in reum fuiſ- 

ſet: quoniam quidem nemo poteſt apud eumdem 

pro ipſo obligatus eſſe. I. 2 1. f. 3. eod. V. J. 7 1. cod. 
„C 

If it happens that the Debtor or Cre- 9. Vie 
ditor be Heir, or Executor to the Sure- Credia cr 
ty, or that the Surety ſucceed in that 4% 
quality to one or other of them, in alls,,,, , 
theſe caſes there ariſe different confuſi- che $urery 


ons of the qualities of Debtor, Creditor, uu ary oe 


and Surety, every one of which annule n. 
the Engagement of the Surety. For if | 
he ſucceeds to the Debtor,” he himſelf 
becomes principal Debtor, and conſe- 
quently ceaſes to be Surety. And if he 
ſucceeds to the Creditor, he is no lon- 

ger bound, ſeeing he cannot be bound 

to himſelf. But if it is the Creditor that 
ſucceeds to the Surety, he will not be 
bound to himſelf, but will retain only 

his right againſt the Debtor. And laſtly, 

if it is the Debtor that ſucceeds to the 
Surety, there remains no longer any Sure- 
tiſhip, but only a principal Obligation 

in the perſon of the Debtor. And he 
could not even plead the Exceptions 
which the Surety may have had to al- 
ledge in his own perſon; as if he was, 

for Example, a Minor. 


dm reus promittendi fidejufſori ſuo heres ex- 


titit, obligatio fidejuſſoria perimitur. Quid ergo 
eſt: tanquam A reo debitum petatur. Et fi excep- 
tidne fidejuſſori competente uſus fuerit, in factum 
replicatio dari debebit, aut doli mali proderit. J. 14. 
F. de ejueſf. P SOC ASHE ID 3956-7 
Quoòd fi, creditor. fidejuſſori heres. fuerit, vel 
fidejuſſor creditori, puto convenire confuſione obli- 
gationis non liberari eum. J. 7 1, in f. pine. . cod. 
Generaliter Julianus ait, eum qui hæres extitit 
ei pro quo intervenerat, liberari ex cauſa acceſſionis, 
& ſolummod quaſi hæredem rei teneri. Denique 
ſeripſit, ſi fidejuſſor hares extiterit ei pro quo 4 
| _ juflit, 


Of INT ER EST, Co 81 8 S 


juſfit, quaſi reum eſſe obligatum, ex cauſa fide- 
2 liberari. Cf: Je DIL 

10. Th Since the Engagement of the Fellow- 
Creditor's Sureties does not ceaſe to ſubſiſt, al- 
pur 7 though the Creditor ſues one of them, 


Fellow. before he brings his Action againſt 
Sureties the others; therefore when there are ſe- 
A veral Sureties for one and the ſame Debr, 


the Suit which the Creditor commences 
againſt one 'of them, does not hinder 
him from bringing his Action afterwards 
againſt the ot : 1 09 3 


| Generaliter ſancimus, quemadmodum in man- 
datoribus ſtatutum eſt ut conteſtatione contra unum 
ex his facta alter non liberetur, ita & in fidejuſſo- 
ribus obſervari, &c. J. 28. C. de fidejuſſ. | 


XI. 


11. e Altho' the Obligation of him who 
_—_ is bound to give or reſtore a thing, be 
Y Hache annulled, if the thing periſhes by an ac- 
a periſþ- cident; and that the Surety, if there was 
«. any, be no longer obliged: yet never- 
theleſs, if the thing does not periſh till 
after the Debtor has been in fault for 
not delivering it; as if a Seller does not 
deliver what he has ſold, or if one does 
not reſtore what he has hired, or bor- 
rowed, his Obligation continues to ſub- 
fiſt, and makes that of the Surety to 
ſubſiſt likewiſe m. For he ought to an- 
ſwer for the deed of the perſon for 
whom he engaged himſelf. 


= Cum facto ſuo reus principalis obligationem 
t, etiam fidejuſſoris durat obligatio: ve- 

uti fi moram fecit in Sticho ſolvendo, & is deceſ- 
fit. J. 58. F. 1. F. de fidejuſſ. See the ninth Arti- 
cle of the third Section of Covenants, and the third 
Article of the ſeventh Section of the Contract of Sale. 


others 


T:4F. LE V. 


Of INTEREST, COSTS 
and D AMAGES, and 
RESTITUTION of 
FRUITS. | 


IT is a natural conſequence of all 
che kinds of particular Engage- 
of their ments, and of the general En- 
cauſe;, gagement to do wrong to no body, that 
they who cauſe ey Dow e, whether 

it be by contravening ſome Engagement, 
or failing in the performance of it, are 


% 


obliged to repair the Damage which 
they have done...) rtr 
All the forts of D whatever 
cauſe they may proceed from, may be 
reduced to two-kinds. One is, of the 
viſible, Damages cauſed by thoſe who 
occaſion. the loſs or deſtruction of ſome 
thing, or who damnify it; as he does 
who having . borrowed a Horſe, loſes 
him, or lames him: or he who turns 
his Cattle a grazing into the Field of 
another perſon who does not owe him 
that Service. The other kind, is of 
the Damages cauſed by thoſe who with- 
out deſtroying or damaging any thing, 
give occaſion to ſome loſs of another 
nature. As if he who owes a Sum of 
Money does not pay it at the term, if 
he who ſells fails to deliver the thing 
ſold, if he who undertakes a W ork does 
nh - 2m; nas er 
Ve may diſtinguiſh Damages by an- 
other view, according to the intention 
of thoſe who cauſe them. Some are 
the effects of a bad deſign, as of a Crime, 
of an Offence, of a Cheat: And others 
— hi without any bad deſign in the 
per on who is accountable for them; 
ut barely either out of negligence, or 


thro' ſome fault, or even thro' an inabi- 
lity to perform ſome Engagement. 

Of what nature ſoever the damage be, 
and from what cauſe ſoever it may pro- 
ceed, he who is anſwerable for it ought 
to repair it, by an amends proportiona- 
ble eit her to his fault, or to his offence, 
or other cauſe on his part, and to the 
loſs which has happened thereby, ac- 
cording to the Rules which ſhall be ex- 
plained in this Title, pe 

Before we enter on the explanation of 
theſe Rules, it is neceſſary to make here 
ſome reflexions on the Principles on 
which they depend, the knowledge 
whereof may make the uſe of theſe 
Rules more eaſy and more profitable in 
the ſeveral caſes where it is neceſſary 
to apply them. | 

All the forts of Reparations of Da- Difference 
mage, are reduced to two kinds: One berween In- 
which is called barely Intereſtz and the ws 12 4 
other Coſts and Damages. Intereſt is Sf - 
the reparation, or ſatisfaction which he * 
who owes a Sum of Money is bound to 
make to his Creditor, for the damage 
which he does him by not paying him 
the Money he owes him. As if he who 
has borrowed a Sum of Money, does 
not pay it at the term: if a Pur- 
chaſer does not pay the price of the 
Sale: if a Tenant does not pay the 


Rent of the Houſe which he hires, or a 


Farmer the Rent of his Farm. All the 
| other 
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other te catiekk of! Dimage of War forinitig their E 
nature 12 the Damage A ae ca. are 2 — eg deren to Rt 
led Coſts and Datiages; as if T bennt diverſity of the loſſes which happen, the 
lects to make ente repairs Which" he quality of the facts which occaſion them, 
und: to by his Leaſe; and the Houſe ao the other circumftances.>(7 1» 
be be che damaged: if à Partner eg This difference between tlie Intereſt mel. 
lebts to take eaft of a ching b (ri by Law- for ſunn of Monty ow. 17 ef. 


to All the Partners in common, Wirh z and thoſe Reparations of Damage, 15 oy ws 


which he is intruſted, and the fame po- wer the xſtmanon-sunderermitis'c,p; , 
ec Hath its foundation in the: diffe- Damages 


event's" 


a. © 7 = 
r 


— 
— ů ů ² d ͤ — 
* N y 2 


4 1 T 
Lo 1 
- 5 TY \ 
p [OO ISO _ 


CESTY 
>; = | 
8 PAY 8 ot 
F * 
1 — 
8 — IM — NI” 
—_ . SSA SDSS $7 tn nn 
* * 


riſhes: if 4 Tutor falls to gather in the 


Debts that are Ging to his Mitter) and 
be loſt: if a Seller does not war- 
rant the Purchaſer againſt an Evfction. 
N late name of Coſts and Dattages, 
given likewiſe to the Reparations 
wh ch are due from thoſe who” have 


cauſed any Damagt by la Critne, or an 


Offence. And in Oe the ſaxisfac- 


rion for the Damage is culled the Civil 

Intereſt; which is the fne thing with 

Coſts and Damages; but this word of 

Sivil Intereſt is male we of, to diftin- 

= this reparation” of the Damage 
the other Penalties which are in 

Hicted for Crimes. 0 

ee is this Agerence by the Lav; 
our Uſage; between the Dar 


F whic ariſe from the bare default of pay. 


ing a ſum of Money that is due, and 
the Damages which have other Cauſts, 
that all the Damages which thoſe may 
ſafferwho are not paid a ſum of Mo- 
ney at the term of payment, are all uni- 
form, and fixed by che Law to a cer- 
tain portion of the Sum that is due; 
for the ſpace of a year, and proportion- 
ably for a longer or ſhorter time. Thus 
we have ſeen the Intereſt of Money at 
the rate of between eight and AN per 
Cent. that is, the twelf n part of the 
pry pal Sum; then between fix and 
even per Cent. then reduced lower, to 
between five and ſix; and at preſent it 
is fixed at five per Cent. But the other 
fares of Damages are indefinite, and 
are extended or Hmited differently, by 
the prudence of the Judge, to more or 
leſs, according to the nature of the fact, 
and the circumſtances. Thus, whoever 


owes Money, whether on tha ſcore of 


Loan, or for other eauſes, owes for all 
manner ot damage, if he does not pay 
it, only the Intereſt that is ſettled by 
Law. But a Tenant who fails to 
make the Repairs which his Leaſe ob- 
liges him to; an Undertaker who fails 
to perform the Work which he has 3 
dertaken to do; or who does it ill; 

Seller "who does not deliver the thing 


Which he has fold; or who having de- 


livered it, does not warrant it — 
Eviction; owe indefinitely the 

which may enſue upon their not 54 
. 1 


| AR to ſome 


renCEs Which are betwern the failing may . 


to pay a ſum of Money chat is o-wrng ; 
and the other various — which e 


Warn ee 


e ma remark as the ert and woſt 
Kane he thele differences, chat 
all the cauſes which may give occaſion 
to a reparation of Pamages, there is 
none ſo frequent as the default of pay- 
ing a ſum of Money that is due; and 
that there is likewiſe none from whence 
there ariſes ſo great a variety of damages 
to be repaired; ſo that if every Credi- 
tor had à right to haye the damage eſti- 
mated which he may ſuffer for want of 
the Money that Wa 4 hin, each 
demand of payment would be attended 
with an infinite number of | diſcuſſions 
of the different damages which the Cre- 
ditors: might alledge they had ſuſtained. 


One would pretend, that for want of 


payment, his Goods had been ſeized, 

and ſold, and he by that means ruined; 
another would alledge that his Houſe 
had fallen down for Want of Money to 
repair it: a Merchant would pretend a 
conſiderable Hof in his Trade: and ac- 
cording as the different wants and con- 
junctures ſhould diverſify the events, 
every one would diſtinguiſſi himſelf by 
the circumſtances of His Los, and of 
his Damage. 

Had there therefore been no other 
cauſe for fixing by a Law an uniform 
Reparation for all the ſorts of Damages 
which may ariſe from the non- payment 
of Sums of Money, beſides the conſi- 
deration of retrenching this infinite mul - 


titude of different Liquidations and Law- 


ſuits which would follow thereupon, 


we could not well be without ſuch a 
Regulation. But another difference 
which diftinguiſhes the Engagement of 
Debtors of Sums of Monty, from all 
other ſorts of Engagements, is a Natu- 
ral Cauſe, which makes this Regulation 
to be as equitable in it ſelf, 25 it is uſe- 
ful to the Publick. * 

This difference eotiſiſts in this, that 
the Damages which proceed from other 
cauſes than the non-payment of Money, 
ariſe from ſome Engagement Which 
diftinguiſhes and points out the * 
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-— 


* £ 
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bf the Damage which one may be ac- 
countable for, if he fails to perform his 


with in the' ement of thoſe who 
owe Sums of Money. Thus, for ex- 
ample, when a. Tenant obliges himſelf 
to the ſmall. Repairs of a Houſe which 
he rents, his Engagement points out to 
him preciſely, that he obliges himſelf to 


thoſe Repairs, ..in, order to preſerve the 


Houſe in the goad condition in which 
it is at the time it is let to him, and that 
conſequently if he fails to make the 
faid Repairs, he will be liable for the 
Damage that ſhall enſue r and 
be obliged to reſtore the Houle in thi 

fame condition in which it wa at the 
time when he hited it. Thus, when 
an Undertaker of à Building obliges 
himſelf to make it ſuch as it ought to be 
according to his bargain, his Engagement 
tells him. the quality which the Work he 
_ undertakes ought to be of; that he is 
to anſwer for the defects of the mate- 
rials, if by his Contract he is bound to 
furniſh them, and for the faults of his 
Conduct and Workmanſhip. Thus, he 
who is engaged in a Guardianſhip, can- 
not be ignorant that his Engagement 
obliges him to an exact and faithful Ad- 
miniſtration, and that if he neglects ei- 
ther to call in the Debts, to cultivate 
the Lands, or to repair the Houſes, he 
will be accountable for the conſequences 
of his negligence. And it is the fame 
thing in all the other ſorts of Engage” 
ments, excepting that to pay the Money 
one owes. ThE in theſe Engagements, 
the deed of the perſon who is bound to 


repair the damage, is a cauſe which de- 


termines preciſely the quality of the re- 
paration which he may be liable to 
make. But the Engagement of thoſe 
| Who owe Sums of Money, has no re- 

lation to any kind of particular and de- 
termined Damage that is to happen, if 
they do not ay 3 and does not mark 
whether it wil e the ruin of : Build- 
ing, or a Bankrupcy, or any other par- 
| ar Damage, 074 choufand that en 
happen. But the quality of this Da- 
mage will depend on the E cir- 
cumſtances in which the 
is not paid at the term ſhall find himſelf. 
And as the wants are diverſified accord- 
ing to the differences of the Events and 
Conjunctures in which thoſe perſons 
happen to be, who are diſappointed of 
what is due to them; ſo the Damages 
which happen to them from thence, are 
alſo of natures altogether different; and 
they are unforeſeen, as well as the wants 
E whence they may proceed. 

o L. I. 


ent Nes is not to be met 


what the damages w 
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This infinite variety of Damages 
which may enſue, upon the non-pay- 
ment of a Sum of 75 is an effect 
of the nature of Money; Which of it 


14 


ſelf having no particular and determin- 
ed uſe, as all Key forts of things have; 
but having this general uſe of making 
the Price of all Things that may be.va- 
lued, it is to every perſon. inſtead of 
thoſe things which he ſtands in need of. 
Thus, the uſe of Money being different 
according to the divers ways of imploy- 
ing it, and. according to the particular 
occaſions which one may have for it, 
the damages which may. happen to thoſe 
who are not. paid by their Debtors, are 


different 1 according to the di- 


verſity of the uſes to which they in- 
tended to put the Money that was due 
It follows from this difference between 
the Engagement of thoſe who, are in- 
debted in Sums, of Money, and all o- 
ther ſorts of Engagements; that as in 
all dther Engagements, the perſons who 
are, obliged may diſtinguiſh by the na- 
ture of their S what the da- 
mage will be for which they will be 
accountable, in caſe they do not per- 
form their Engagement, and that this 
knowledge makes them foreſee preciſely 
what they oblige 7 1 5 to, and 
hich they ſhall cauſe 
may amount to; one finds in every one 


of the ſaid Engagements, a juſt foun- 


dation whereby to diſtinguiſh the repa- 
ration that may be due, and to aſcer- 
tain the ſame. But as the bare quality 
of the Engagement of thoſe who owe 
Money does not diſtinguiſh their con- 
dition, and does not point out to them 
preciſely what may be the damage that 


may enſue, upon their failing to make 


payment, and that beſides they are all 

obliged only to one and the ſame thing, 

which is, to pay a Sum of Money; 
their Engagement is not a Principle by 

which we can diſtinguiſh the Reparati- 

ons to which they may be liable, nor 

does it oblige them GOO to the 

reſpective damages which. the Creditors 
may ſuffer, according to the diverſity of 
the Events. But theſe Events are, with 

reſpect to the Debtors, as Accidents, 

which they could not foreſee, and which 

their Obligation did not comprehend. 

It. follows from this difference be- 
tween the Engagement of perſons who 
are indebted for ſums of Money, and all 
the other ſorts of Engagements, that in 
one and the ſame Contract, of the na- 
ture of thoſe which are binding on 
both ſides, it may happen, and does 

n | often 
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| Te Seller informs 


be Sv! 11. T 


oeh fo fall out, khat altho' the * 
gement of the Co rs be recipro- 
kbar is, thar each. of, them on hi 
art, be 1 5 to the other; yet rhei 
5 gagements are neither alike in thei? 


nature, nor e in their eftimation, 4 


but are of E and th 

ht of 
one of the Contraffers to the 4 To- 
tereſt of a Sum of Money, if it is ot 


1 at the term of payment, hilf 


Engagement of the other patty i: 
1 3 and may be 0 AA da- 
70 of « fr gener va E. Thus it 
ontradt of Sale, the Obligation 9 
Him, that he is ob- 
liged to deliver the thing fold, aud to 
warrant it with the qualities which it 
ought to have; which Nets him know, 
that if the thing ſold is not delivered; | 
if. it has not thoſe qualities which it 
ought to have, if it is evicted from the 
3 he muſt anſwer for the da- 
mos which ſhall enſue thereupoh, ac- 
cor 


to the Rules explained in the 


3 tenth, and eleventh Sections of 
e Contract of Yale." But the fame 
8 of Sale doth not form any w 


8 Engagemem on the part of the 


Buyer. For it does not point out to 


i kk what damage the Seller may ſuſtain 


for want of his Money, whether he 
ſhall ſuffer any 7 at all, or whether, on 
the com it may not endanger the 
loſs of his 5 an Cotatnercty Whe- 
ther ſuch a diſappointment may not oc- 
caſion his Goods to be ſeized and fold ; 
or what other damage the Seller may 
ſuſtain thereby. Thus, whereas wit 
ard to the Seller, the Events which 
ſubje& him to dama 
forcleen, he cannot ay, when they 5 
to the Buyer, chat they are Acci- 
dents which be could not bete, and 
for which he ought not to be anfwer- 
able; whereas the Buyer, on the con- 
trary, may lay, in refpeck of the diffe- 
rent loſſes which may happen to the 
Seller, that not any de x: them has 
been foreſeen, hd What rhertfore thoſe 
which happen are, with regard to him, 
Accidents which his Obligation did not 
int out to him: and he may alledp 


that if the Seller had pr propoſe, that in 
caſe ſuch Accidents ſhoul 
Buyer ſhould be anſwerable for them, 


happen, the 


he would not Have bought upon thoſe 
terms, nor expoſed himſelf to the dan- 
of ſuch conſequences, in caſe of 
- 5 to pay the yh price of the thing 
0 
It is eaſy to perceive the ſame diffe- 
rence of Engagements, in one and the 


having been 


Kme Contrack, in Leiſes 100 Wha and 
Houſes, ad if other forts of Engage- 
ments, even thoſe that ate entred rw 
without Covenant. But we muft not 
draw this conſequence from the diffe- 
retice' we:lee betweert the Engagement 

of one party. And that of the other, 
that thoſe 'whs owe 0 Money Fr 
not Hable to damages, if they fall 


their payment, under pretext 25 thei 


t 

Eopgagetnefit does not preciſely point out 
to theth Whit will be ths 5 hog that 
Will cine, upon , their, non-payment, 
For it ng certain that they. do 

957 £ to. gr Creditors by not pay- 
Ms. ir is juſt that they ſhould 
b them amends; and in order to 
fettle this reparation of damages, it 
was neceffary to have a fixed Rule, that 
might be common to all, Debtors in 
Sums of Money, and that ſhould be 
founded on other principles than thoſe 
which date the damages of all other 
kinds. And there could not have been 
made a more Equitable Regulation in 
this matter, than what has been found 
our by fixing the re den of damages 

which the Debtor of a Sum of Money 
is ſible to, in aſe he fails to pay it 4 
the term, to a certain portion of the 
Sum due; for this reparation is founded 
on two Pint ples which are Nba al 
uſt and equitable. One is, that 
Debtors for Sums of Money being un- 
thy the fame Engagement, and owing 
only one thing or the ſame kind, the7ß 
are obliged only to the ſame reparation 
of damages. And the other is, that it 
being neceſſary to fix this reparation of 
damages upon one and the ſame foot, it 
could not be made more jiift and more 
certain, than by fixing it at the value 
of the common Pons that may be made 
of Mone by a lawful Commerce. And 
this is what has been done by com- 
pating Money, which makes the price 
of all things, to thoſe things which 
N Bacall ſome profit, and by 
regulating the profit of a Sum of Mo- 

ney, according to the profit that is 
made of a Thing of like value. And 
ſeeing the moſt ele and moſt na- 
tural profits, are thoſe which Lands 
yield, the reparation of damages which 
ought to be made to Creditors in Sums 
of Money, who are not paid at the 
term of payment, is eſtimated at the 
rate of the uſual Produce or Revenue of 
a piece of Land of the ſame value with 
the Sum that is due. Thus, for exam- 
ple, if the common value of the Reve- 
nue of Lands is a French Sol, or Penny, 
in the Livre, the reparation of damages 
I Which 
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which vill: be due from a Debtor who. ſhew that this Impunity is not agreca- 


. owes the Sum of a Thouſand Livres 


which he does not pay, will be of fifty 


Exceptions , 


Livres a year, which is the Revenue 
that is commonly reaped every wor from 
a Piece of Ground that may be worth 


ſame foot that Annuities are regulated, 
where he who purchaſes an Annuity out 
of the Eſtate of his Debtor, does no- 
1 elſe but purchaſe a — Revenue 
in Money, which may be of the ſame 
value with the ordinary. Revenue that 
may be made of a Piece of Ground 
which might be purchaſed for the Mo- 
ney he lays out on the Annuity. But 
ſince the value of the Revenue of Lands 
is ſubject to changes, and that the ſame 
riſes, or falls, according to the ſcarcity, 
or plenty of Money, and for other cau- 
ſes which render it neceſſary to make 
different Eſtimations, according to the 
changes which the times may produce, 
the 1 regulate differently the Stand- 
ard of the Intereſt of Money, and that 
of Annuities, according as thoſe changes 
may require. Thus we have ſeen in 


France, as. has been already obſerved, 


Annuities, and Intereſt of Money, re- 
duced from ten, to between eight and 
nine per Cent. and lowered,” by degrees; 
to five in the Hundred, which 1s the 
preſent. Statidard. . * ; 4441 4 | 
All theſe conſiderations, which juſti- 


k ” 


v the Rule V the Rule by which the Intereſt of 


which fixes Sims of. le Ts 
he ere of Money is fixed at a certain 


F Money. 


portion of the Principal, are to be un- 
derſtood only of the caſes where the 
Debtors cannot be charged with any 
blame, that may deſerve a Reparation 
of another kind. And this Rule does 
not juſtify the Debtors, who being able 
to pay, are unwilling to do it, and much 
leſs does it haltig thoſe, who, rather 
than pay their Debtz, hoard up their 


ble to the Spirit of the Law, and xhat 


there are occaſions in which the crying 


Injuſtice of thoſe Debtors might be 


puniſhed, agrecably to the Intention of 


| the Law. 
a Thouſand Livres. And it is upon the | 


'® Article 60. of the Ordinance of Orleans, 
| enn 


* We muſt alſo except from this Rule | 


which fixes the Intereſt of Sums of 
Money that are owing, Bankers who 


do not punctually anſwer Bills of Ex- 
change. For this kind of Obligation 


hath particular Characters which diſtin- 
guiſh itz as to which the Reader muſt 


conſult what has been ſaid thereof, in 


the fourth Section of the Title of Per- 
ſons who drive any publick Trade, c. 
Where we ſee that the engagement in 
Bills of Exchange is not only to pay a 
Sum, but implies the circumſtance of 
remitting the Money from one place to 
another; which renders the party who 
fails in the performance of his engage- 
ment liable to other damages beſides the 
bare delay of paying what he owes. 
And this matter is regulated by the Or- 
dinance of 1673, in the Title of Bills 
of Exchange; and in that of the Inte- 


reſt of Change and Rechanged. 


. kt. Ff. de eo quod certo loco. 


Neither muſt we comprehend under 
this Rule, the Engagement of Debtors 
to their Sureties. For it is not Money 
that Debtors owe to their Sureties; but 
they are bound to fave them harmleſs 
from the damages which they may ſu- 


ſtain on the part of the Creditor, if he 


is not paid; as if he diſtrains their 
Goods. Thus, the indemnity which 


the Debtor owes to his Surety, obliges 


him to make good the damages which 
he may have ſuffered by a Seizure of his 
Goods, at the inſtance of the Creditor. 


Money, and let poor Families ſtarve, for After having made this diſtinction be- Om. Re- 
want of their own. This ſort of Ini- tween the Intereſt of Money, and Da- marks con- 


uity is of another kind than the bare mages, it is neceſſary to oblerve, as to ou Da- 


delay of Debtors, who have not where- 
withal to pay their Debts at the time 
appointed: and this hardſhip would de- 
ſerve puniſhments of a ſeverer kind, than 
a bare reparation proportioned: to the 
damages which it may occaſion. It was 
for 1 5 reaſon that the Ordinance of 
Orleans in France required the Judges 
to condemn thoſe who ſhould be found 
in arrears. for Wages due to Labourers 
and Workmen, to pay. the double of: 
what they owed*. . And altho' this Or- 
dinance be not obſerved, and that ſuch . 


: 
= 


unjuſt Debtors go unpuniſhed, yet we 


Damages, that it is by two views that 
we may judge whether there be any at 
all due, and that we ought to regulate 
them. For we ought firſt of all to con- 
ſider the quality of the fact from whence 
the damage proceeded, as if it is a Crime, 
an Offence, a Cheat: Or if it is barely 
ſome fault, ſome neglect, or an involun- 
tary non- performance of an Engage- 
ment. For according to theſe dite. 
rences, the Reparation of Damages may 
be greater or leſſer, as we ſhall ſee here- 
after. And we ought alſo to conſider 
the Events which have enſued upon the 


ben * to inſert this Remark, to | ſaid fact, and whether they be ſuch. as 
Vor. I. | 


Ggg 2: ought 


of 


rm. 


the ed vid. 


"A to be imputed: 


to him who is "hi bit e by cis: lit * 


1 of the fact, or whether; there be Court of Justice, © char the perlon who 


other cauſes mixed with it, ſo that all 
: mol ronſequencts —_— not co be im- 

As to what concerns the quality | 
the fact of the perſon from whom a re- 

ration of damages is demanded, the 
queſtion is only do know, if there be 
{Ont his part any deſign to hurt, or any 
 knaveryz or if there be no ſuch thing. 
And ſeeing it is an eaſy matter to know 
it, either by the fac it ſelf, or by the 
circumſtances, without any help of 
Rules, it is ſufficient to remark 
here, "that it is by this firſt view, that 
we ought to examine the b. l con- 
cerning Damages. 

As to the events which may enſuc 


upon the fact of him who is charged 


with the Damage, there may ariſe diffi- 


culties about them, which may very proc 


well deſerve Rules for deciding them. 
For it is to be obſerved, chat it oſten 
happens, that there ariſes from one on] 
fact a chain of conſequences and events; 
which cauſe divers damages, whether it 
be that thoſe events have been the im- 
mediate conſequences of the ſaid fact, 
ſo as that it may be averred that it was 
the real and rar 

they may be aſcribed to other cauſes 
which have no dependance on the ſaid 
fact, but to which chat fact had barely 

ven occaſion, or that they happen 4 
E joined with the ſaid fact by ſome 
accidents.” And according to theſe dif- 
ferences of Events, there may be à dif. 
ference in the Damages, ſo that ſome of 
them may be juſtly imputed to the Au- 
thor of che fact, and it may not be rea- 
ſonable to charge him with others. 

We ſhall be able to judge of theſe 
ſeyeral ſorts of Events, and of the re- 

rd'which ought to be had to them in 
Queſtions relating to Damages, by- the 
two following Examples: And we ſhall 
ſce likewiſe at the ſame time, the 1. 
effects which the fact of the perſ 
who is anſwerable for the damage 90 
to have in theſe Queſtions, accor 
to the quality of the fact, "and the 150 
tive thereof. 

We may ſuppoſe for: hl firſt Caſe, 
that a Merchant having hired a Shop 
for a Fair, in a Town which was not 
che place of his uſual reſidence, and that 


having carried thither his Merchandize, 


it happens that he who had let him the 


Shop is himſelf turned out of the poſ- 
ſeſſion thereof, either by an Eviction, 
or by a Power of Redemption, or by a 


S0 of his Eſtate, — * 


barely which it is Heceſſary 
order to diſcern Ses thole 


are in ſuch a manner 180 15 
the noni: 
of the Leaſe, that they onght to be 


cauſe of them; or that 


let it to the Merchant is not able to 
1 his Contract, and that there- 


* re the Merchant finds himſelf unter a 
0 


of hiting another Shop like to 


the: former; but at a much dearer- rate : 
Or that not being able to £ 
3 Shop, he loſes his Market, and for want 

-of the aſſiſtance Which pay exp 
the Sale of his Goods, to | 
Debt, he 9 Ker 
in this caſe 
follow frond 4 efe different 1. 8 


another 


1 eee e 5 


to diſtin 


of the 25 
imputed to him who was bound to give 
the Shop; and the Events which may 
eed from ſome other cauſe, jointly 
with that of the non-perforthanceof the = 
Leaſe, and for Which it may not be rea- 
ſonable te make the Leſſor of the Shop 
accountable. 
Me ſee in the firſt of cheſs Events, 


aver the Merchant has hired ene 


Shop, that all the confifts in his 
having Hired it at a ef rate; and 
that the faid dam e having for its only 
cauſe the non ance of the firſt 


Leaſe, he ought to be indemnified as to 
what it has coll him more to get this 
other Shop. But in the ſecond caſt, 
where the N Herekant could not get ano- 
ther Shop, we ſes that he ſuſtains three 


different ſorts of damages; that of the 
charges of tr potting his Merchandize 
thither and back again, that of the loſs 


of the profit which' he would have made 


the Bafa ſale = 4] Goods, and that of 


The loſs 1-025 the charges s'for tis Car- 
riage of the Goods; isa fe deer con- 
ſequence of the non: ance of the 
Contract for letting the Shop; and ſee- 
ing this lofs- proceeds from po other 
„ one may, impute it to him who 


let the Shop. 


The loſs' of the profit which might 
have been made by the fale''of the 
Goods, is alſo a'conſsquence of this non- 
performance o of the Leaſe of the Shop; 

this loſs is not of the ſame nature 
with that of the charges of the Carriage. 
For whereas the loſs by the Carriage of 
the Goods: may be eaſily eſtimated, and 
is an effect Wied hath for its certain 
and preciſe cauſe the honp ance 
of the Leaſe; the loſs of this. profit 
which might haue been made by the 
{ale of the Goods, cannot be 175 caſily* 
Own: 


: Of Münk, 
For this k wledge d den 
| tare and uncertain events. It i 
known, that the.) profit, which 5 . 
Chant might at the Fair, did not 
_ depend dach on Foe having a Shop or | 
* in it; but it might happen, ei- 
ther Peolule of, the great quantity of 
700 $ of the {ame kind h his, or 
. of the ſcarcity of oney, and 
the ſmall number of —— or thro 
ee cauſes, that there would. be but 
little profit & to be made, or perhaps none 
at all: and it might ha Pep eV th 4 
Becauſe of the ſcarcity ” thoſe, Goods 
the plenty of Money 
number o Boyer, Bye V 


have been 
known exactly what. this 55 may have 
A nounted to. But even altho' it could 
e 8. exattly. what Suantity of 
en 
might 


Good s this Merchant might have 
{ that 


Able to 4 aud what gain he mi 
haye made, judging of 925 profit 
Which Uther dealers in the fame Com- 
modity had made; yet it would not be 
reaſonable to Charge all that Joſs on him 
Who ou or. to Hay furniſhed, the Shop. 
For belides th at, this Merchant haying 
ſtill the Goods in his poſſeſſion,” might 
yet make profit by them, and-perhaps 
ore than he would, have dont at the 
air, for Which the Shop was dne, no 
Body knew any thing at that time of 
the events 1 9 might make the ro- 
fir either greater or leſſer, or wh 
might occaſion, 1 $, that TS 
would be no profit at all, or that there 


* 

4 ied * 
Wel 
* 


* 
r 
% 


. 
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» os 70 * 43 * 
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be Eee ber a Fleet: appoimt⸗ 
ed to fail at that time; aid that tie Mer- 
chant having paid bef6rehand the price 

of the ſaid E ; of A part theteof, and 
being come with: Carriages to tebeive 


them, they are not delivered to him. 


08 s, 


+? 


We ſee alſo in this caſe ſeveral damaę 
the charges of the Carri es, the loſs df 
the-profit which this Merchant might 


hope to have made by the ſale of che 
\Goods.in the place whither he purpoſed 
to ſend: them, and that of łhe gain 
which he might have been able to make 
5 pes, other Goods which he would 
have bought up in the ſame place, ad 
lkewife the Intereſt of the Money which 


he had advanced. The charges of the 
Carriages are due to him withent 


manner of diffic as well as che I. 
tereſt of the Me joy which. he a. 
| . The profit, which he mi 
hope to make upon the Goods NhIch H 
intended to res up with the Produce of 
his outward bound Cargo; ib too remote 
from the deed of the perſon who” has 
failed to deliver the Goods forthe Irn | 
barkation, and ought not to be imputed 

to him. And as fot the prof Which 


might have been made by rhoſ& Go 
if t 


ds, 
hey had been imbarked, we muſt 
conſider, on one hand; that for wart of 
Having had thoſt Goods delivered to 
him, the Merchant is deprived of the 
hopes of the gain Which he might have 
expected, and that he who! was Butte 
to * Qaiver drm having failed in the 
performance of his e zent to do 


Would be loſs, inſtead of! ain. So that 
they did not reckon that the penalty for 
the non · performance of the Leaſe ſhould 
amount to the value of the greateſt 
gain that this 3 — could hope for 
tom a good market. But becauſe he 
who has led to deliver the Shop ought 

ſuffer ſome; puniſhment for, his, not 
& rming hig win it is to a- 
rs 1 55 all theſe vie ews [ag reparas 


tion of damages, and to regulate the 
fame 9 to the circumſfances. 

As to the third Damage, which is 
that of the Bankrupcy, t 


i unforeſetn 
Event having for its particular cauſe, the 


condit ion in which the affairs of the 
ud Merchant were at that time, it is 
an accident with . to him who had 
promiſed the Shop, and which co nſe⸗ a 
EBay ought not to be laid to his 


cha 

We e may | ſuppoſe, for a ſecond Caſe, 
that a: Micha having agreed with the 
Maſter of a re, for a certain 


of oods, . to 1 5 deliye red to 
him po a Certain day, that they might 


ought to bear the 8 of - 
nom performance A 
making ſome repara — of the damag E. 
And on the other hand likewiſe, . 
ought to conſider that this gain was 
not certain,” that che Ship might periſh 
by Shipwrack, or fall itito the hands of 


Pirates or nemies and 'rhat other ac 
cidents might have revented the muk⸗ 
ing any profit at all! 86; that in this 
3 of events, 40 would not be 
juſt chat HE” 1598 floß o f damages 
118 8 as 3 i'm. gain which-one 
om a vers altog 
— 3 But it ought to de End 


on the prudence of the Judge, to ſettle 
EY 8d derate Aue geren of das 


mages, according to the circumſtances, 


the Particufa Uſages obſervec in 
— if there be an 


We ſee by-cheſe Eixdbhptesj ah t is 
eaſy to remark» in othetse, of © whit 
conſequence it is to diſtinguiſh the e 
vents, in order to RH wherein the 
reparation of damages'otight to confilt: 
And ut remains that we {hould e_— 
the 


v 


is 


the 
F 4 may bers in dens eben bg” 
10 Dat: 
the fitſt C Ao che non-perfo 
the Leaſe of the Shop promiſed to che 
Merchant; if ve ſuppoſe that, inſtead 
of . an'PyiKionz' or à Seizure, which 
may have bipited the e execurion — 4 
Lease, it had þ that the Sho 
Was burnt by a ——— en 
Fhbouring 3 Houle; or that on the 


6 
of the Fair tlie ſaid 
32 122 hy apart for ſome lk Ole 


ye the Authority of Jaktite,” and that 
ri 


Proprietor! had not time nor oppor- 


ol to give notice to the Merchant 
of the ſaid changes ſeeing the ſaid 
Chang 


happened without any fault on his part, 
"be ee not be liable to 


tion of damag the general ule 


7 


es, by 
that no body 1s to anſwer for Aceidents, 


except there be ſome fault on their part d. 


But if we ſuppoſe that he who let the 
Fhop to this Merchant, did afterwards 
let it to another, and put him into poſ- 
ſeſſion of it, that he might have a great- 
er Rent for it; this Knavery will fub- 
Jecd che Owner of the Shop to a much 
reater reparation of dama 
the non-perfo ' of the Leaſe had 
been occaſioned olly by à Seizure, or E- 
Viction of the Shop. For whereas in 
the caſe of an Evidlon, or Seizure we 
e to mqderate the reparation that is 


the Merchant, for hib loſs 
WM being el of the Sale of his 
Voods, according to the Remarks 
Nag have been made; his knaviſh 
dealing cuts off all Prerenſions to 
any ede of the es: and 
the Sentence which condemns the Par- 
ty in damages, ought to have the ut- 
moſt extent that the Rigour of the 
Law can give it, becauſe the knavery 
implies a will and intention to do al n 
hurt at in pb an 5.14 e 


"A See the — and & breenth nile of the 

Seition of the Contract of Sale, the eighth Article 

7 the third Section f and Hiring, the twelfth, 

thirteenth, and eenth Articles of the Section 

of Partnerſhip, and the ſoxth Article of the ſeed Ser⸗ 

As of Proxtes. 

See the _ a of th the third Sedin fer. 

nants.. oo | 


We may conchide FW all der Re- 
marks, that in all the caſes where the 
pO is to know if any Damages are 

le, and in what my conliſt; it is ne- 

ro confider ch uality of the 
fact which has occaſio — the damage, 
5 ſhare __ * 8 grub is 
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bus,” för Example, in - id bee th 
rmancef - immeègiate, or more Temhote, and Which 


than if to be puniſhed with 


ich the 25 e may haye had 
oy 75 — W. whether the 
cried" by en What 
conſeqquetices of it, either 


8 eeded from other cauſ 

And it is BY all thele views, and by a 
conſideration; of the Figuli circum- 
flances of every ca 


may Have: 


1 that the Jud 
akcording to their 7 
deeide queſtions df this nature, As. to 
Which it is likewiſe neceſſary to  oblerye, 
that there are caſes in which the con- 
Lquence of the non: performance of an 
- Engagement ay be ſuch, that Altho 
there were nö bad intention oll the part 
of him who has failed to perform his 
Engagement; yet He might deſerye not 


es would be accidents which had = ro be condemned in a conſiderable 


Sum of Money, for Reparation of Da- 
= but alfo to be puniſhed other- 
As in the caſe of thoſe who un- 
dertakeé td furniſh” Arms, Proviſions 
Forrage, ar other khings for an Army, 
and who fail in the ee of the eir 
Contracts. For in. Contracts of this im- 
Ecke e, wherein the Publick and State 
efned, imprudences and other 
faults; let them be never ſo ſmall, are 
of ſuch conſequence, that they deſerve 
great ſeverity, and 
are ftich as may be ranked in the num- 
ber of Crimes, according to the Gir- 
cumſtahces. > 
We may add to All theſe Remaks, a 
diſtinction which it is neceſſary to Wale 
between two ſorts of © caſes where da- 
mages happen that are to be eſtimated. 
One is, — the caſes Where the damage 
is preſent, and where the e may 
be known, and e the a view of 
the events which have actually happen- 
ed. And the othet is, of the aſes 
where the damage is not preſent, but to 
come, and depends on future and un- 
certain events, althoꝰ it be neceſſary to 
regulate the reparatibn for the damages; 
before they happen. We may ſee in 
one and the ſame kind of Contract, an 
example of each of tlieſe two forts.” 
If the Leaſe of a Farmer, which was 
wr for one car, be interrupted juſt 
re Harveſt, by a change of the Pro- 
ietor, as if the! Land was evicted from 
pe who had leaſed it out, or if he ſold 
it, he ought to make good to the Farm- 
er the preſent loſs which he ſuffers by 
not being allowed to gather the Crop 
that is on the Ground; and it is nohard 
matter to adjuſt this reparation of da- 
mages, becauſe it appears wherein the loſs 
does conſift. But if the Leaſe was for 


ſeveral years and the ſame a 
m 


o (1: 


3 18 


— " 
: ” 
* 
. * 


from the firſt, or ſecond year, the da- 
mages wilt.confiſt in the lofs which the 

Farmer fuftains by not enjoying his 

Farm for the reminder of his term. 
Thus the Eftimate of the Reparation 

of Damages Will depend on the ſeveral 
views of the Events which this Farmer 
might have reaſon to hope for, or fear, 
according to the quality of the Fruits 
or Revenues which his Farm yielded. 
It was poſſible that there might happen 
Hails, Froſts, Barrenneſs, a fall in the 
price of Proviſions, and other cauſes of 
Coffe : and it might likewiſe fo fall 
out, that there 45 5 be plentiful Crops, 
that the price of Proviſions might like- 
wiſe riſe, that there might be favoura- 
ble opportunities for the Sale of them, 
and other cauſes of Profit: and, in a 
word, it might happen gs the ſaid 
Farmer woul arti have: een a gainer, 
nor a loſer. But becauſe Farmers uſual- 
ly make their bargains ſo as to be gainers, 
and that it is even the intention of the 
Proprietors, that their Farmers ſhould 
reap ſome profit; the uncertainty of 
theſe Events is no reaſon why a repara- 
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er, according as the Proprietor had more 
bt = + | > | EATON 
It is by all theſe views, and others of 


Remark already made, that the Repa- 
rations of Damages ought to be regu- 
"ated by a view of the cauſe of the da- 
mage, and of the events which are the 


Fl 


the like nature, that we may regulate 


Reparations of Damages of this 
Which may be reduced to the 


confequences of it. | 
T7. {1 ; 4 N +, 0 #4 ; 4 5 os 14 
Hitherto we have ſaid nothing of 

the vulgar diſtinction in the matter of 


HONED thoſe which are due 
bers 
by a diminution of his 1 Goods, 


amage, or Loſs that one ſuffers 
which he is actually poſſeſſed of, and thoſe 
which are due on the account of a Gain 
that ceaſes. For it will be caſier to diſ- 
tinguiſh theſe two ſorts of Damages, 
after the other diſtinctions that have 
been remarked. 'Thus, for example, in 
the caſe of the Merchant to whom the 


op had been let, we fee that the loſs 
of t 


e charges of tranſporting his Goods 
is of the firlt ſort, and the loſs of the 
profit which he might have made by 


tion of damages ſhould not be due to 
this Farmer. And all that Human Rea- 
ſon can do in a caſe where it is neceſſary 
to decree a reparation of damages to be 
made, and impoſſible to know what the 
Damage may amount to, is to take a 


Medium of the Profits which Farmers 
of ſuch Lands may commonly make, 
adding thereto the conſiderations which 
the particular circumſtances may deſerve, 
as if the Farmer had enjoyed his Farm 


for the greateſt part of the time of his 


Leaſe with a great deal of profit, or a 
great deal of loſs; for in the firſt caſe, 
the Reparation of Damages ought to 


be leſs, and greater in the ſecond: if 


the ſaid Farmer found any where elſe an 
opportunity of taking much ſuch ano- 
þ- - Farm; or if no ſuch opportunity 
offered: if he had many years of his 
Leaſe to come; for in this caſe one ought 
not to allow for each year the ſame Re- 
paration of Damages, as if there remain- 
ed only one or two years of his Leaſe to 
run; Been the Farmer might provide 
himſelf of another Farm in ſo long a 
time, and he might have many more 


Caſualties to fear. And we ought alſo to 


conſider the cauſe of the interruption of 
the Leaſe ; if it 1s an Eviction that was 
not - foreſeen, a voluntary Sale, or an 
Accident: For according to the cauſe, 
either there is no Reparation due at all, 
as if the Land was carried away by a 
Flood; or it might be leſſer, or great- 


tion © 


the Sale of them is of the ſecond ; as 
well as that of the Farmer, whoſe Leaſe 
1s interrupted. And as to the difference 
that may be between theſe two ſorts of 
e in what regards the applica- 
f the ſeveral Reflections above- 
mentioned, both to the one fort and 
the other, it is eaſie to diſtinguiſh them 
aright. And one will be able to judge 
both by theſe Reflections, and by the 


Rules which ſhall be explained in this 


Title, of the uſe that is to be made of 
them in the ſeveral caſes of Damages of 
„„ | 

We muſt obſerve in the laſt place on Ie Reba 
the ſubject of the Eſtimate that is to be rations of 
made of Damages, that in conſequence Pe 
of the Remarks already made, this Eſti- 4 eue. 
mate may be ſettled in two manners, ei- 4 rhe 
ther by the Judge himſelf, or by ſkilful Fudge, or 
Perſons, and this depends on the quality of 9 *i## 
the Damages that are to beeſtimated. For . 
if they are ſuch as the Judge may regu- 
late himſelf, there is no occaſion to call 


for the aſſiſtance of ſkilfulPerſons : who 
are not to be 57 ry fon except in the 


caſes where this Eſtimate depends on 
ſome Art or Profeſſion, or on ſome 
facts which it would not be ſuitable to 
the Function or Dignity of the Judge to 
enquire into. We ſhall explain theſe 
ſorts of Damages by two Examples. 

If he who has purchaſed an Eſtate is 
evicted thereof, and demands for his 
Damages only the Fines of Alienation 

which 


by 


tate ; the Judge may by himſelf regu- 


late theſe Damages, for he may cafily 
fee in what they conſiſt. But if it is 
the Damages due by an Architect for a 


faulty Building Which are to be regu- 
lated, this ſaid Eſtimate, which depends 
on the quality either of the Materials, 
or of the Work, demands the judgment 
of perſons {killed in thoſe matters. 

But if the caſe be ſuch, that the Eſti- 


mate of the Damages depends barely on 


Reflections to be made on the quality 
of the Fact which has occaſioned the 
Damage, and on the Events which have 
been the conſequences or effects thereof, 
in order to diſtinguiſh between what 
ought to come under the Reparation, 
and what not, and that there be nothing 


*% 


ariſe. from thence, . he reduced all the 
Caſes where there 17 any Dama- 


© one is, of thoſe 


tain quantity, or which, have their na- 
ture fixed and regulated, ſuch as Sales 
and Leaſes, and under this kind he com- 
| R all Contracts. The other 


ind is of all the other Caſes whatſoever 


without diſtinction, whatever might be 
the cauſe of the Damage. | 


} 


As for the Caſes of the firſt kind, 


which have their nature fixed, and 


where the queſtion is concerning a cer- 


tain quantity, he eſtabliſhed it for a 


Rule, that the Damages ſhould not. ex- 
ceed the double of the faid quantity: 
And as to- all the other Caſes where 


beſides which requires the judgment of there ſhould happen any Damages, he 


Tkilful Perſons; ſeeing theſe forts of Re- 
flections are equally conſiſtent with the 
Dignity and Function of the Judge, he 
may take cognizance of them, and may 
regulate by his own Prudence the Da- 


mages of this kind. Thus, the Ordi- i inänitum productæ ſint: melius nobis viſum eſt 


nances of France require, that the Judges 

themſelv es ſhould regulate the Damages 
cauſed by falſe Impriſonments, unjuſt 

Seizures of Goods and Executions e, 1 


* 


cauſe the liquidating of theſe ſorts of 


Damages depends on the conſideration 
of the quality, and circumſtances of the 
facts which occaſion them. Thus, for 
Example, if a Creditor cauſes his Debtor 
to be thrown into Jail, when he has no 
right to uſe the ſaid conſtraint, whether 
it be that his Debt does not give him 
that power, or that the, Age of his 
Debtor, or ſome other cauſe, does make 
the ſaid impriſonment to be unjuſt, and 
that the faid Debtor be a Day-Labourer, 


or other perſon, who by his Labour 


maintains his F amily, | 
this aſſiſtance ſuffered likewiſe other loſ- 


ſes ; it will depend on the Prudence of 


the' Judge to regulate a Reparation 


both for the loſs of the day's work of 


this Priſoner, and for the other Dama- 
ges, according as the injuſtice of the 
{aid Creditor may deſerve upon conſide- 
ration of the circumſtances. 
© Ordinance of Blois, Article 145. 
Me have judged it neceſſary to make 
here all theſe Remarks on the nature 
and Principles of this matter of Intereſt, 
and Damages, in order to explain the 
difficulties which the Laws themſelves 


. guſtum coarctare. 


ſuſcipiunt, 


which for want of 


ordered that they ſhould be regulated 
by the prudence of the judge, accord- 


ing to the Eſtimate of the real Damage 


that was ſuſtained f. 


cum pro eo quod intereſt dubitationes antiquæ 


hujuſmodi prolixitatem, prout poſſibile eſt, in an- 
Sancimus itaque in omnibus 
caſibus qui certam habent quantitatem, vel naturam, 


vyeluti in venditionibus & locationibus, & omnibus 
contractibus, hoc quod intereſt, dupli quantitatem 
minimè excedere. In aliis autem cafbu 


s qui in- 
certi eſſe videntur, judices qui cauſas dirimendas 
ſuam ſubtilitatem requirere, ut hoc 


quod revera inducitur damnum, hoc reddatur, & 


non ex quibuſdam machinationibus, & immodicis 
perverſionibus in circuitus inextricabiles redigatur : 
ne dum in infinitum compuratio reducitur, pro. ſua 


impoſſibilitate cadat: cum ſciamus efſe naturæ con- 


gruum, eas tantummodo pcœnas exigi quæ vel com- 


petenti moderamine proferuntur, vel à legibus certo 
fine concluſæ ſtatuuntur. Et hoc non folum in 
damno, ſed etiam in lucro noſtra amplectitur con- 
ſtitutio: quia & ex eo veteres id quod intereſt ſta- 


- tuerunt. Et fit omnibus, ſecunduͤm quod dictum 
eſt finis antiquæ prolixitatis, hujus conſtitutionis 


recitatio. I. un. C. de Sent. quæ pro eo quod int. 


prof. 
Seeing this Regulation which limits 


the Damages to the double in all Con- 


tracts, and in the caſes where the queſ- 


tion is about a certain quantity, and 


which have their nature fixed and re- 
ulated, is a manner of deciding which 


Joes not unravel nor reſolve the difh- 


culties, and which often would not do 
juſtice to thoſe who ſuffer damage, it 
1s therefore not in uſe with us. For 


| befides that it does not diſtinguiſh be- 


tween the Facts in which there is Kna- 

very, and thoſe in which there is none, 

there is ho more reaſon for leſſening or 
TT _ rettenchirig 
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retrenching any thing of the lawful 
Bede of Damages in the Caſes 


where the queſtion is about a certain 


quantity, and in Contracts, than there 
is in the other Caſes of different natures. 
Thus, for Example, if a Tenant ofa Houſe 
who pays only one hundred Crowns 


for the Rent of it, had ſo far neglected 


to make the Repairs which he was 
bound to make, that he had cauſed a 


damage 3 Bra, one thouſand Livres, 


or if the Houſe had been burnt by his 


fault, it would not be juſt that he ſhonld 


be quit for his Rent, nay, not for the 
double, nor even for the triple of it. 
It is to be obſerved, as to this Rule 


of Juſtinian, which limited thus the 


Damages to the double in all thoſe ca- 
ſes which have been mentioned, that it 
ſeems to have been made in imitation of 
another Rule, which ordered that the 
Intereſt of Money lent ſhould never 
exceed the value of the Principals. And 
whereas this Rule concerning the Inte- 
reſt of Money, took place at firſt only 
iu the caſes where the Intereſt actually 
owing amounted to the value of the 
Principal Sum; Juſtinian extended it 
to all the caſes where the Intereſt paid 


at different times, exceeded the princi- 


pal Sum that was due h. 
5 L. 27+ 5. 4.5. de uſur, Nov. 121. 138. 160. 


Uſuræ per tempora ſolutæ non proficiunt reo 
ad dupli computationem. Tunc enim ultra ſortis 
ſummam uſuræ non exiguntur, quoties tempore 


ſolutionis ſumma uſurarum excedit eam compu- 
tationem. J. 10. C. de uſur. Cùm igitur leges no- 
ſtræ nihil ultra duplum ſolvi velint: & nos in hoc 
tantum differentiam habemus cum prioribus, quod 
illæ quidem debita conſtituant uſque ad duplum, ſi 
nulla particularis facta fuĩſſet ſolutio: Nos vero re- 
cipiamus poo etiam ſolutiones debita diſ- 


ſolvant, fi uſque ad duplum pertingant. d. Nov. 121. 


cn & 


| This Rule relating to the Intereſt of 


Money, my have been made but of 
rious and extravagant In- 


hatred to uſu 
tereſt, which, altho' tolerated in the 
Roman Law, was not very favourable ; 
but it is not in uſe with us in Fance, 
except in ſome places. For ſeeing no 
Intereſt is adjudged to the Creditor, un- 
leſs the fame be demanded, and that it 
be juſtly due during the whole time of 
the delay, it would not be juſt to make 
him loſe it. Thus, for Example, if a 
Merchant, or other Creditor, having 
occaſion for his Money, and not being 
able to recover payment, aſter he has 
obtained Judgment for his Debt, finds 


himſelf obliged to ſeize upon the Ef- 


fects of his Debtor, or to appear for 
his intereſt in a Seizure already made 
by 1 — and that the Debtor 
enn N 
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projongs the Suit relating to the ſaid 
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eizure for many years, by Appeal, or 


other ways; it would be contrary to 


Equity, that after twenty years of de- 


lay, he ſhould be deprived of the law- 
u 


1] Reparation of Damages that would 
be due to him. 


There is alſo another ſort of Dama- zxpemce:. 


ges, which is that of Expences due 
from the perſon who is caſt in a Law- 
Suit; and that conſiſts in the reimburſe- 
ment of the Charges, which the perſon 
who gains the Suit has been at in car- 
rying it on. But beſides this Reparati- 


on of Damages, which the Ordinances 


oblige the Judges to decree to all thoſe 
who gain their Law-Suits i, there was 
in the Roman Law other Coſts and Da- 
75 againſt thoſe whoſe Demands, or 
Defences were found to be nothing but 
Injuſtice and Cavil!: and the Romans 
likewiſe made uſe of this precaution, to 
oblige the Plaintiff, and Defendant, and 
their Advocates, to make Oath, at the 


very beginning of the Suit, that it was 


not out of malice, or for the ſake of 
cavilling, that they carried on the Suit, 
but that they looked upon their Cauſe 
to be juſt and well grounded m. This 
Oath 1s not in uſe with us in France, 


and it was only a ſure occaſion of Per- 


jury. But the Condemnation of thoſe 
in Coſts who proſecute or defend ill- 
grounded Law-Suits, has been found fo 
juſt, that Francis the Firſt revived it, 
having ordained, that in all Matters 
Civil and Criminal, the Coſts occaſion- 


ed by the temerity of him who is caſt 


in the Law-Suit, ſhould be given againſt 


him, if they are demanded; and that 
they ſhould be taxed and moderated by 
the ſame, Judge who decides the, Law- 
Suit n. But altho' this Ordinance be 
not at preſent put in execution, and 
that we ſee very ſeldom ſuch Condem- 
nations, yet the Equity of this Rule is 
not aboliſhed, neither can it be; and 


the Judges are at liberty to obſerve it 


on all occaſions where the Spirit of theſe 

Laws may require it. 
Ser the Ordinance: of Charles Iv. i 1324. of 

Charles VIII. in 1493. Article 50. the Ordmance of 


1667. Tit, 31. Art. 1. 8 
! Improbus litigator & damnum, & impenſas li- 


tis inferre adverſario ſuo cogatur. F. 1. in F. inſt. 


de pœn. tem. litig. 
n Toto Tit. C. de Furejur. propt. cal. dando. 
See the Ordinance of 1539. Art. 88. & 89. 


We ſhall not treat, under this Title, 


of the matter of Expences, becauſe it 
is a part of the Order obſerved in Judi- 
cial Proceedings. And as to the Coſts 


and Damages which may be due from 
+: . 
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Law-Suits, theſe ſorts of Coſts and 
mages have no other 


ule, which ſhall have irs rank in this 


Title in its proper lace. e 
There remains ſtill another matter to 


Reſtitution 
of Fr Hits, 


be conſidered under this Title; which 
is that of the Reſtitution of Fruits. We 


have added this matter to that of Inte- 
reſt,” and of Coſts and Damages, be- 
cauſe the Reſtitution of Fruits is a kind 
of Reparation of Damages, which is 
due from him who has unjuſtly enjoyed 


a Land, the enjoyment whereof belong- | 


ed to another perſon and becauſe Fruits 


are the Revenue of Lands, as Intereſt is 


that-of Money, or rather becauſe the 


thoſe who proſecute' or defend 1 5 ; 


than thoſe” of. the other kinds. And it 
is ſufficient to take notice here of this 


7 Sc. Book III. 


9. The Debtor never owes Intereſt of In. 
tereſt. e 5h 
10. But he may owe Intexeſ# for other Re- 
2 Venues: po pets 
11. How we are to underſtand the probi- 
 bition of taking Intereſt of Inte- 
12. A 0 where he who pays Intereſt 
For another, cannot demand Inte- 
reſt for that Sum. Ws * 
13. 4 => where Intereſt of Intereſt is 
due. nw | 


14. Four Canſes from whence Intereſt 
3 A 

157. Divers views by which we may judge 
whether Intereſt be due, or not. 


I. 


* 


Intereſt of Money has been invented af- 


BY Intereſt is meant. the Reparation 1. Def. 
ter the Example of the Fruits of the 


of Damages which the Law directs #o in. 
to be made to Creditors in Sums of Mo- . 


Ground, and becauſe Intereſt of Mo- 


ney is inſtead of thoſe Fruits, as has 


been already obſerved. 


Section, is 


2 * 8 
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SECT. I. 
Of Intereſt. 


A Fter the Remarks that have been 
made in the Preamble to this Ti- 
tle, on the differences between Dama- 
ges and Intereſt, it is not neceſſary to 
explain here what is the ſubject matter 


of this Section, and of that which fol- 


lows. Since it appears clearly enough 
that the ſubject matter of the preſent 
is the Reparation of Damages 

which is due from Debtors who owe 
Sums of Money, and who fail in the 
payment thereof; and that the matter 
the other Section comprehends all 
the other kinds of Reparation of Da- 


The CONTENTS. 
t. Definition of Iutereſt. 


2. In what it confifts... 


3. When it becomes due. ? | 
4. The Purchaſer of Lands owes the 


lx. 
terefs of the Price. 


7 Intereſt after a demand 01 the Der. 


6. A caſe where one may ſtipulate Inte 
reſt, when it would not otherwiſe 


be due by the nature of the Debt. 
7. Intereſs of Marriage Portions. 
8. Intereſt due from thoſe who turn to 


their own profit the Monies belong- 
ing to ber perſons. 


bentur. J. 32. $.2. F de aſur. P 


3 and by which it was 


fenſe, bus 


is fixed 


they owe. 1 
In bonæ fidei contractibus uſuræ ex mora de- 
ſolyentium infliguntur. J. 17. F. 3. in 52 
ventium 1 + 4. „ J. 2. . . ; 
The word Uſury, which we read in theſe texts, has 
the ſame Fg ore in the Roman Law, as the word 
Intereſt has with us; with this difference, that we 
rake the word Uſury always in evil part, becauſe we 
give this name only to unlawful Here; ſuch as Inte- 
reft for Money lent, as has been explained in the Pre- 
amůͤle of the Title of the Loan of Money, and that in 
the Roman Law, which allowed the taking of Intereſt 
7255 lawful to covenant 
Intereſt 2 Bond, or ry Note 
— Lles was 2 a 47 
es the Intereſt whith the Laws allow to 
be taken for Money lens. | 
Ie ſhall not take up time here 10 in the Prin- 
ciples of the Roman Law, toucia | be- 
tween the Contracts which the Romans called bone 
fidei, of which mention is made in the faſt text cited 
au this Article, and thoſe which they termed ſtricti 
juris. For as to what concerns this d iſtinction in gene- 
ral, it is ſufficient to obſerve what has been ſaid there- 
of in the twenty ſecond Article of | the third Sein of 
Covenants : And. as 40 the relation which that diſtinc- 
tion fo to the 1 0 1 for ow. of 
, rinriples the A :hlained in 
F 
| N pew ws 
of Money owe for default of payment, 
y the Law, at a certain pro- 
fo much in the Pound, every 
year, and ſor more or leſs time in pro- 
portion bd. And this Intereſt is comput- 
ed on this ot from the moment chat 
the Debt becomes due, till it is acquit - 
e Uſurarum modus ex iwore regiqnis ubi con- 
tractum eſt, conſtituitur. J. 1. 


Pfr uf. Quæ in 


ney, by Debtors who fail to pay what 


regione frequentantur. J. 37. F. jũtt | 

e 6 

that of Umuities, depends on the Ediffs which fi 
erent y 


Debtors in Sums 2. In wh 


Of. InTzrEsT, CosTs, Ge. 


Tit. 5. Sect. 1. 
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| Jifferently according to the different times, as has been b. the Contract of Sale has not otherwiſe 


: - 


comes 
due. 


frved in the Preamble to this Title, 
Eder TIE by 


16m it - Debtors incur the penalty of Intereſt 
Fa ey OWe , , 
according as the ſaid delay may be im- 


by their delay to pay what 
puted to them, and may have that ef- 
fet. Which depends on the nature of 


the Credits, and on the circumſtances. 
For in ſome Debts the bare default of 
paying at the term of pa 


ent makes 
the Intereſt to run for the benefit of the 
Creditor, altho' he do not demand it: 


and in other Debts, this Intereſt is not 


due except from the time that a De- 
mand has been made of the Debt, in a 
Court of Juſtice, altho* there was a 


term fixed for payment, and that it was 
expired. We ſhall be able to Judge of 
this diſtinction by the Rules w 

low. «4 


© Uſurx non propter lucrum petentium, ſed 
er moram ſolventium infliguntur. J. 17. f. 3. 
in 2. F. de uſur. | 


Mora ſieri intelligitur non ex re, ſed ex per- 


4 


the Price. For if the Contracters have 
explained their minds touching this mat- 


ich fol- 


ſona. Id eſt fi interpellatus oportuno loco non ſol- 


verit. Quod apud judicem examinabitur. J. 23. 
F de uſur. An mora facta intelligitur, neque con- 
ſtitutione ulla, neque juris auctorum quæſtione de- 
cidi poſſe: cam fit magis facti, quam juris. 4. I. 3 2. 
See the Remark upon the ick Article | 


s 2 


IV. 


4 e- The Purchaſer of a Land, or Tene- 
chaſer of ment; who has got poſſeſſion thereof, 
Lands owes qwes the Intereſt of the Price, if he 


the Intereſt 
of the Price. 


ler refuſes to receive it. 
much more teaſon would the Intereſt be 
due, if there was no term fixed for 
payment of the price, or if it was a- 


does not pay it at the term of payment, 
altho' it be not demanded of him, or if 
he does not conſign it, in caſe the Sel- 
And with 


reed-that the Buyer ſhould pay read) 
oney, at the time that the Lands 


ſhould be delivered to him, and that 
he had failed to make payment. 


For 
this Intereſt is due for the Fruits of the 


ay the faid In- 
tereſt for the Right of njoyment: and 
the Accidents which deprive him of the 
enjoyment affect him as Proprietor, and 
do not diſcharge him of the Intereſt, 


Ground. And although the Purchaſer 
. reaps leſs profit from the Lands, than 
the Intereſt of the Price amounts to, 
or that even by ſome accident the Land 


yields him no Revenue at all, he will 
nevertheleſs be liable to 


which ought not to ceaſe, nor to be di- 


© miniſhed by reaſon of the ſaid loſs, as 


it would not be augmented, were the 


Fruits of never ſo great value. But this 


Rule hath its uſe only in the caſes where 
Vo L. I. 5 


Cauſe which in its own nature produces 


regulated what relates to the Intereſt of 


ter, their agreement will be inſtead of a 
„ de. MG 


Uſuras emptor, cui poſſeſſio rei tradita eſt, f! 


pretium venditori non obtulerit, quamvis pecuniam 
obſignatam in depoſiti cauſam habuerit, æquitatis 
ratione præſtare cogitur. J. 2. C. de — | 
_ Poſt traditam poſſeſſionem defuncto venditore, 
cui ſucceſſor incertus fuit, medii quoque temporis 
uſuræ pretii, * in cauſa depoſiti non fuit, præ- 
ſtabiitur. I. 18. F. 1. F. de uſur. | NT 
Veniunt autem in hoc judicium itifr] * a 
imprimis pretium quanti ea res venit: item uſuræ 
tit poſt diem traditionis. Nam cùm re emptor 
- atur, æquiſſimum eſt eum uſuras pretii pendere 
1 
See che fifth Article of the third Section of Cove- 
nants. | 7 | ' be 
As to the conſigning of the Price, ſee the eighth Arti- 
cle of the fehd Se 7 + 85 


V. 


§. 20. . de act. empt. & vend. 1. 2. C. cod 
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Il that which is due proceeds from a 5. inert 


no Revenue, the Intereſt thereof will 


be due only after the Debt has been de- 


manded in a Court of Juſtice : and in 
this caſe it 1s only this legal Demand 
that makes the delay of payment to be 
imputed to the Debtorf. Thus, a 
Debtor who owes a Sum of Money 


which he has borrowed, failing to pay 


1t at the time appointed, does not owe 
Intereſt for it: and the Intereſt will not 
run but from the time that it has been 
demanded in a Court of Juſtice. Thus 


he who has been condemned either in 
. Coſtss, or in Damages h, will not owe 


Intereſt for the ſaid Sum, till after that 
the ſaid Coſts and Damages have been 


liquidated, and the Creditor has demand- 
ed in a Court of Juſtice, the Intereſt 


of the Sum at which they have been 
taxed. For in all theſe caſes, the Debt 


not producing Intereſt in its own na- 


ture, the Debtor does not begin to owe 


any until the Creditor ſets forth by his 


Demand the damage which he ſuffers: 


and the Debtor, on his part, owes then 


the ſaid Intereſt, as a puniſhment for 
his delay of payment. 


1 conteſtatà uſuræ currunt. I. 35. . de 
#uſur. N 

The Intereſt, according to our Uſage, runs not only 
from the time of Conteſtation of Suit, as is ſaid in this 
Law, but from the time of the Demand made by the 


| Service of the Citatios, As to which it is neceſſary to 
+ obſerve, that 


Conttſtation of Suit is meant that which 
paſſes before the Fudge between the Plaintiff, who ex- 
Plains his Demand, and the Defendant who conteſts it. 
Lis autem conteſtata videtur, cùm judex per nar- 
rationem negotii cauſam audire coperit. J. un. C. 
de lit. conteſt. Poſt narrationem negotii propoſitam, 
& contradictionem objectam. J. 14. f. 1. C. de jud. 
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eee, this nl 24 the Een. 
where. Intereſt. is not 1 Oe: De- 
, that of Damages; which is to 
he pay which ſhall be treated of in 
the <- Sox 54 


25 L N Intereſt, which is the ſub- 


be. ſhown in the ninth Article of this Se 
5 4 produce 9 272 reaſon which 


ſhall be expand m the OE on the tenth Article. 
© Ver GA RN eaik | 
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5 caſe... Thete my Laſs in which one 549 10 


where one Pilate, Intereſt for Sums of Mio * 
may fps which, of their own nature would yield | 
ms Boge, ang what the ent makes 
the Jateret to be lawful according to 

e 100 circurhſtinces which give, occaſion 
due by t ere Thus im a Sale of Moveables 
nw N \ "would not produce any Revenue, 
f the Seller m Le Intereſt for the 
Figs till it be paid for that Intereſt 


as part A the” rice. Thus, in a 
ee, Where the pretenſions of 
115 arties are regulated at a certain Sum 
"of Money which one par is to give 
to the — it may be-covenanted that 
Intereſt ſhall be aid for the Money, and 
_ even from the e day of the Tran: 
| Altho*. there be a term fixed i 
end thereof. For this Intereſt is 
Paym a, condition of the Tranſaction, 
either to compenſate what he who ſti- 


* 
4 
- 
5 


? Pulates the Intereſt may remit in ano- 
And 


ipulation may be conſidered as 
d effect of. a Condemnation, 


2 rape, or for other cauſes. 
uch a 15 


having 
bee Sentence or Deeree of a Court 


of Juſtice. For Tranfactions have the 


muſt be under ood of 


camot produce Ws | 


kinds, of things, and direct Intereſt to be pai 
1 if it appear reaſonable, * 


.the Maring 


' Husband without. obliging him to 
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given Fi 
Marriage, oup 
0 Intere| without a 
d the” 


emnation , for, it is gi 
ny to 9 9955 him oe the charges, 
Toy however is not. 
of the Debtor whole 
Bond ſhall be aff ned, oyer, to the Huf- 
and in E of his Wi Portion, 
or this Ceſhon will not change the na- 
ture of the Debtor's Obligation; but ĩt 
the perſon him- 
ſelf who makes the Settlement, ſuch. as 
a Father, or a Mother, who endows 
their Daughter. But if the Marriage 
Settlement were conceived in fuch, terms 
as to make one judge, that the intenti- 
on of the Was, that the in: 
tereſt of the Sum promiſed ſhould. not 
be due tall after a certain time, it would 


7 Fx * 
8 4 
* 


be neceſſiry to; 3 to that which . 


pears to he their intention 3z Whether 
were promiſed by the Fa- 


the 9 
ther, or Mother, or by other perſons. 


— „St aliæ res præter immobiles;. *&:awnum Fuerint 
In dotem datæ, live in argento, ſive in muliebribus 
-ornamentis, ſive in veſte, ſivt in aliisquibuſcumque, 
ſi quidem æſtimatæ fuerint, ſimili modo poſt bien- 
nium & earum uſuras ex tertia parte Ane cur- 
rere! I. ulr. F. 2. C. di jar. dur. Wang ſecond Article | 
of the firſt Section of Dowriesc--: m7 54 oof 

Me have not put. own in this Article the 4 of two 
years, which is regulated by this Law for Intereſts of this 
kind, ſeeing bur Uſage does not regulute it in this man- 
ner. But according to''the cincumſtantes. the Fudge 
- may grant a reaſonable delay for the deli 1 


We ave not ſet down here any Rudle' for the — 


which the Husbanid owes, who does nor reſtore the 


be had with lis Wife in Moveables after the di A 
e, when there are uo Children. Fur the 

Rule of 2 Roman Law, which allowed à year to the 
— # not in 


uſe with u. V. I. un. F. 7. verſie, ſin autem Cod. 
de rei ux. act. 4s to the Dowry ronfiſting in Land: 
and Tenements, ſee the end of 4 Preamble to the Title 
of Dowries. 


een 


VIII. 


Those 1 retain in their hands Mo- 8. Interf 
: nies belonging 
e 


to other perſons, 


of thoſe perſons, are bound to 


a 
tereſt, altho' it be not Hunt V er pos be- 
uſtice which 9257 do to thoſe l . 


it is an 
whoſe 1 775 keep : and this In- = 
tereſt is due as a fon for the loſs 
which they may occaſion, and as a juſt 
I puniſhment 


1 roman ins. Inter} 
ht of its own hature toę Marri- 
Fentence! of e For- 


— 


and due goed 


their own profit, without the Fonſent the 5 


0% Bens B THIEF 95 G. | Titls: 


Reer for their Knaviſtr dealing. 
hub When a Furtner happens to have 

ip, his hands Monies belonging to the 

Partnetſhip _ which: he has Converted to 
his own ule, and laid out upon his own 
8 concerns, he ought to pay 
ntereſt for the ſame, accordin ng to the 


Rule weigh,” _-_ been explained in the 
Title of Part m. PhHus a Credi- 
tor wilo is overpaid Nis Debr, either by 

J the ſale of dge, ; by the enz O 


Hient of the Fruits of the Thing which 
he had. in pawn, or orherwilh © owes to 
his Debtor Intereſt for what he has re- 

ceived over and above his Debt, if he 
has converted rhe fame to his own pro- 
per uſe s. 


44 Sen Gi in ex ſacletate r 6. 


ceret reddendo moram ahi: it, cam eũ pecuni3 ipſe 
ufas fit, uſuras rt eum FMT debere, Labeo 
0 fo 


ait. J. 60. Saad v 
ideò condemnandus erit, quod pecuni- 
am — invaſerit, vel in ſuos uſus 'conyer- 
terit omnimodò etiam rr non interveniente, 
bubtdt ufürc. J. 1. F. x. F. de uſir. See the 
Article of yer forth Slim of - — Al 
* 8i (creditor is um ignoratum vendi- 
2 4 id feeneret, uſuram —— pecuniz præſtare 
eh dederit pignus. Sed etſi ipſe uſus fit 
uſuram præſtari oportet. 16. §. 1. F 


2 See the fourth Article of the fourth 


on of Pavrns and Mortgages. 


IX. 


9. Whatever delay there may be on the 
he . - part of.the Debtor, to pay the Intereſt, 
pris ww and whatever may be the cauſe of it, 
mace. he is never bound to pay ſecond Intereſt 
for the Tntereſt which he owes: and 
the Creditor canhot accumillate the Ar- 


fears of Intereſt with the principal Sum, 


ihn order to make the whole a Capital, 
which. m ay P produce Intereſt ; but the 
ſame will be reduced to the amount of 
the Principal Sum Which is capable of 
producing Intereſt o. 


f „Ut loan ang allt Aaron A debitoribus 
exigantur & qui us conſtitutum 
Fucrat, ſed non n Pee ime cautum. Si enim uſu- 
ras in Tortem fedigere fuerat oonceſſum, & totius 
ſummæ ufuras ſtipulari: differentia erat debi- 
 toribus à quibus revert 1 m uſuræ exigeban- 
EI cettè erat non rebus, ſed PRO . 
modò legem ponere. Quapropter. hoc apertiſſima 
lege de 2 Aula 9 cuiquam uſuras 
præteriti temporis vel futuri in ſortem redigere, 

& earum iterùm uſuras, ſtipulari. Sed etſi hoc 
fuerit -ſubſecutum, uſuras quidem ſemper uſuras 
manere, & nullum uſurarum aliarum incrementum 

ſentire: ſorti autem antiquæ tantummodò incre- 
mentum uſurarum accedere. J. 28. C. de uſur. 


-» 
"&- 


10. Be We muſt take care in — the 
ound with 
Burg. Jl the Intereſt of Money the Revenues of 


be ove preceding Rule, not to con 


other Rev 


Mes, another” nature, loch as the Rent of a 


echt. 


Farm; of a; Houſe; and others of the. 


like kinde | For: theſe, ſorts of [Revenues 
differ ſtom the Intareſt of Money; be- 
cauſe the Iutereſt of Money is nat a 
natural Reyenue p and is only;. on the 
part of the Debtor; a puniſhment 
which: the Law inflicts on him fer his 
delay of payment; and: on the part of 
the Creditor, it ig a compenſation for 
the loſs which. he ſuffers by ying out af 
his Money; whereas the Price: of the 
Fruits of the 888 and of the Rents 
of a Houſe, is a natural, Revenue, which 
be the 3 of the cbtor i is the value 


njoyment which he has reaped 
4 1 of; and on the part of Mo | 


Creditor, is a real Good, which in his 
hands makes a Capital, as his other Goods 
do. So that the Debtor. of the Rent 
of a Farm; or of a Houſe; owes juſtly 
Intereſt for the ſame, from the time 
thak it has been demanded g. 


> Ulna non natura en it, J. 62. rei 
vind. Ulura pecyniz « 2 Percipitaus 74 eau 
non eſt, quia non ex iplo corpore, ſed" ＋ alia cauſa 
_ id eſt, nova obligatione J. 12 1. F de verb. ſign. 

7 locato 2 ge niſi 3 ut 
tardius pecuniæ i te u et, non niii ex mo- 
ra uſuras præſtare * J. 1 8. 4. de ufur. Si 
in omnem cauſam conducticnis etiam fidejuſſor ſe 
2 re A ue exemplo coloni tarditis illa- 

loni penſionum præſtare debe- 
pope Log T 54. F locat. 

Annuities are another narure. than the Rent; of a 

Houſe, or of a Farm ; for Ammities are nor the * 
of Houſes or Lands, and have fer their Principal 
Sum of Money which was the price of the purchaſe the 
Annuity, So that the Arrears of . nmuities can never 
Produce Intereſt, nor be accumulated with the ee, 
in order to make a Capital, for vþich r the Debror may be 
obliged to pay new Intereſt. 
It phys remarked. an this. Rule, that as we ought 
not to confound the Fruits of Lands and Houſes with 
the Intereſt of Money, of which we cannot make a Capi- 
tal Ee . Intereſt, ſo neither ought we to 
confound with the I 9. . Money, the Damages 
which are the ſabj ter f the: followmg Section. 
For one may obtain. — For, the Intereſt of 72 
of Money ari mg from Damages; as if.. a. Seller bas 


ed in Damages on account of an Evittion, or 


an Unidertaker on the ſcore 'of a Bullding that is faaliy, | 


or other perſons, for cauſes of another Laa. "Ini all 
* caſes the Damage. having ** adjudged, and li- 

quidared, if the perſon to e hey. are; due does not 
receive bayment of them, . 222 Intereſt for 
the ſume in a Court of Fuſtice. © For theſe Demiper are 
a Capital, which is in the place of a real Subſtance, of 
which he to-whom they are dut has been deprived. See 
the fifth Ful, 10 

Me ought. to place in the ſame rank t s adjudg- 
ed by a ably 22275 a Court: or e. 
70 whom they are due may demand Intirtſ for them 


after they have. been liquidated, if. t are not we tex at 
- the time. For it is a C ital, 4 


Charges which have been laid out 1 PPAR 
Ser the ſame fifth Article ok 


lieu of 


Xt. 


4 


2 


* 


1 


The prohibition of raking. tene of 11. How 


Intereſt, relates only to 


that 


e 'Credi tor we are 10 


who would take Intereſt for the Inteteſt een 
prohibi- 


i 


* 


5 ** 
3 


| RL 9 . 
4% Tb CIVIL L. 
tion of tak- that is ſtill owing by his Debtor; for 
7 Ineeft the ſaid Intereſt cun never be reckoned 
ine. to him as a Principal Sum. But if a 
third perſon pays for a Debtor Intereſt 
to his Creditor, the ſame, with re 

to this third perſon, is a Principal 
which he to the ſaid Debtor: 
if he ſhould not receive payment of it at 
the term, he might demand in a Court of 
| nn, both the faid Principal, and the 


rd 
m, 
and 


Intereſt thereof. | 
..* Nullo modo ufurz uſurarum 4 


The Rule is the Creditor with reſpet to bi 
95 XII. 4 


12. 4 caſe We muſt except from the preceding 
_ f Rule we Creditor, who t9 . 
own Mortgage, acquits the Princip: 
= R Sum and N — by his Debtor 
cannot de- to a Creditor who is prior to himſelf. 
mand Inte- For this ſecond Creditor cannot pretend 
reſt for that from his Debtor, Intereſt for the Sum 
n, which he has paid to the firſt Creditor 
on the ſcore of Intereſt that was due to 
bim; becauſe he paid the ſame as tak- 
ing care of his own concerns, and not 
of the concerns of his Debtor; and ſee- 
ing he paid for the Debtor only with 
this view of ſecuring his own, he could 
not make the 5 
worſe ſ. 


Vvſurarum quas creditori primo folvit (ſecundus 


creditor) uſuras non conſequitur: non enim nego- 


tium alterius geſſit, ſed magis ſuum, I. 12. H. 6. F 


XIII. 


12. 4% The Rule which prohibits the taking 
e In- Intereſt of Intereſt, does not hinder a 
zereſt of Minor from exacting lawfully from his 
Intereſt # Tutor or Guardian, not only Intereſt 
.. for the Sums ariſing from the Intereſt 
which the Minor's Debtors have paid 

to the Guardian, but alſo Intereſt ofthe 
Intereſt of Sums of Money which the 
ſaid Guardian may owe upon his own 
account to his Pupil. For all the faid 


Intereſts in the hands of Tutors and 
Guardians are Capitals, which their Of- 


fice obliges them to lay out for the be- 
nefit of their Pupils. And if they have 
failed to do it, either thro' negligence, 
| becauſe they have laid out the Money 


upon their own particular concerns, 
they are bound to pay Intereſt for it; 


that the ſame may be to the Minors in- 
ſtead of the Profit which they would 
have reaped from Lands, or Houſes, or 


; 


* 4 * 
of "ez RY 
as * 
4 2 
” * » 
q 2 A 
1 = 1 * x 
Kc. 


_ fifth Arricles of the third Section of Tur; 


ney - | 
by the effect of an Agreement; as if it 


Price of Houſes or Lands that are fold: 


and Guardians are bound to pay to their 
Pupils, for the Monies which they have 
neglected to lay out for their behoof: 


defers payment, after the Creditor has 
made his demand in a Court of Juſtice, 


ebtor's condition 
articles, the Rules concerning this mat- vier, 0 


72 ng foeth Article of the ſexth Sefton of Mortgages. under their proper Titles thoſe in which 7 5- 


it is not due, it is 84 to conſider 
e 


* 3 825 bool! 4 EE - ER Pu : | 
De. Been IND) 
Annuities, if their Money had been laid 
out in the purchaſe of : ſuch things 2 4h 

| SIRI oo 1 a 


. 4 


. ; F 7 © 3 'S. / : wy n ws 2 + | F 8 PE 223 
g * e 563 ENIR YT ies ©het + #4. = ad 4 
* See the twenty third, in ; and twenty 


* - 1 * 4 Ly "7 
Fi 1 4 gf 
Fe a, # 7 3 47 &. * 
A * 


marks upon t 
FOE Gat r 4158 

It follows from all the Rules which 14 Fu 

have been explained in this Section, ©#«/ 

that We may reduce to four ſorts. of 
8 | E iwhence In- 


Cauſes, all thoſe which may give occa- 15 ics, 


ſion Hoy pajing Intereſt of Sums of Mo- 
or the ſame may be due, either 


has been ſtipulated in a Tranſaction: 
Or by the nature of the Obligation, as 
the Intereſt of a Portion given with a 
Woman in Marriage, and that of the 


Or by a Law, as that which Tutors 


Or as a puniſhment: of the Debtor who 


both of his Principal, and of the Inte- 
reſt due for default of payment u. 


* This Article is a conſequence of all the * 
cles of this Section. If? 7 25 
| i S282 0 
We have reduced here to theſe. few 15. Dive: 
ſides that 51% »* 


ter of Intereſt of Money; for 
* | may judge 
in every Engagement we have marked de, In- 


Intereſt is due, it ſufficeth that we have due © 
remarked in general the ſeveral Rules” 
which comprehend the principles on 
which the Deciſions of caſes of this na- 
ture depend, and that we have pointed 
out the uſe of them in ſome Examples. 
To all which we ſhall add, that in or- 
der to diſcern aright between the caſes 
where Intereſt is due, and thoſe where 


in every one what the Debt is, as if it 
is a Loan, a Sale, or other Contract, or 
what other kind of Engagement, and 
of what nature it 1s; the quality of the 
thing that is due, as if it is a Suit of 
Hangings, Silver Plate, or other things 
which ield no revenue except to ſuch 
as let bers out to hire; or if they are 
things from which the Creditor might 
have drawn ſome profit, either from the 
thing itſelf, or by ſelling it; that we may 
judge whether Intereſt be due for the 
value of the Thing, or whether any 
thing is due for Damages : the circum- 
| * ſtances 


Of Ixrzxzer, Cors, Sc. Tit. g. Set- 2. 423 


ſtances of the delay : thole 
of the fair or Rs deln gor d of the Debt- 
or: _ the other rann hee which 
may help us to make a right judgment 
Joe ep be * 5 dd 
the Debtor! to pay i or to diſ- 
charge him from it. 


x Videamus, an in omnibus rebus petitis, in fruc- 
tus quoque condemnatur poſſeſſor. Quid enim, ſi 
argentum, aut veſtimentum, aliamve ſimilem rem: 
LN ſi uſumfructum, aut nudam pro- 

tatem, cam alienus uſusfructus ſit, petierit? Ne- 
que enim nude pro Fa . quod ad proprietatis 
2 attinet, ullus intelligi poteſt: ne- 
— uſusfructus rursùs fructus eleganter computa- 
Quid Wo. 6 nuda proprietas petita ſit? 
—_ quo perdiderit fructuarius uſumfructum, æſti- 
wabuntur in petitione fructus. Item, fi uſusfruc- 
tus petitus ſit, Proculus ait, in fructus perceptos 
uri. Preterea Gallus Zlius putat, fi veſti- 
mentg, aut ſcyphus petita ſint, in fructu hæc nu⸗ 
meranda eſſe, wy” 5 re, mercedis nomine 
| tuerit. , Hr, 
Wein multa Sas poſſint, quæ pro bono ſunt æſti- 
— Ideoque hujuſmodi varietas viri boni arbi- 


trio dirimenda eft. I. 13. F. 1. F. de am. legt. 


Aale this laft Tex concorys another ſubje, yes it 


be applied to this. 
25 to the Engagements in which Intereſt is due, ſte 
ne Hricles which follow. 


. Sep. rhe Loan of A 
2725 1 ber 4. — 
F. G. Sect. 2. of Proxies. . 
23, 24, 25. Section 3. of Tutor. 

r. 5. Sect. 5. of the ſame Title. 

At: 5. Sed. 3. of Curators. 

art. 8. Se. T. of thi who manage the Affairs of 
others, &c, of the Pare 

At; 5. Set. 2. fame 

Ht L. tl 2. of thoſe why alancs as lun any 


„&c. 
. 1 of choſe why exceive what is wot due 


— t. Sed. 2. of that which is dme 19 A. 
 Greditors, | 


bt; 2. Seti. 3, 7 Cautims, * 
SECT: H. 
Of Damages. 


The CONTENTS. 
1. Definition of 0 Damages 


2. Tao forts ions in the mente 
Ge . frft, whether 4 6 
an 4 | 


8 The hoo 151 eftion is, in what they 


Example of this Nu, 
4 Another em: of the fame Qu 
J. The third . aboxt the Eftimate 


6. Tz Wo La Dan Pang which ought to 


venth Article of the 


7. Dam s either for a Toſs ſuſtained; vr 
＋ 4 "_ faikd rh — a pro- 


8. Di ference 7 Damages, according as 
the perſon duho ewes them has as 
ed fairly, or unfairly. _ 

9. Of the regard which ought to be bad 
to the quality of the Fact which 
has cauſed the damage. 

to. Damages may be dur, even although 

lle have nor been accaſioned by any 
| fault. 

11. Conſequences which appear remote, 
2 get euter into the Eftimate of 


HINA. 
I 2. Dare for toſſes abich depend on 


uture events. 


13% prudence of the Judge in Wy 
mating Damages. 


5 Damages againſt litigious perſons.” 


If. Stipulation of a origin ., in lieu 
F all Damages. 
16. All Damages ase eftimated i in Money R 
17. Loſſes which be who is the cauſe of 
them ig not N 1 —_ coves 


D Daitoges,' is meant here; the re- « Defini- 
1 or ſatisfaction, which is to of Dab 
ue thoſe, who are anſwerable for 1 8 
ſome damage *. e 
Ut damneris ni quinti es a mea. 1 5. $. 1. 
* de preſcript. verb. Quanti ca res crit. J. 29. H. 2. 


de edi. edi, Quanti res eſt, id eſt, quanti ad- : 
Es interfait; 8 F. * de tel wind. | 


i 


All the Rule concerning z the matter . Two 
ED es, 57 either the Queſti- /rs of | 
. a due? ? or in what 9*#/ions i. 
they do conſiſt? The queſtion whether 3 
any Damages be bs, is always a queſti-? 5 
on of Law, Which d - gh on Know-, wſe⸗ 
ing if the perſon to whom they are im; ther any 
pr uted ought to be anſwerable them.“ 
hus, for Example, the queſtion which 
ariſes upon the Ce ure in the ſe- 
ourth Section of 
the Title of Damages occaſiond by 
Faults, in relation to the perſon wh 4 
cuts the Ropes of à Ship, in order to 
diſen his own Veſſel; which a blaſt 
ind had rhrown upon the other, 
i N Law; in which it is ne- 
ceſſary to r this | 
ought to be imputed den or whe- 
85 thoſe who ſuffered it had 


it as an accident 3 


Al. Quin tie either dme 
or Law, Filho a oc 122 arg phe” 


ro £8 2 — 


1 


nor; F the perſon 2 


* 


Si 
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s Teftament, or if is has made nne: if be who 


8 c f Damage has really ſuſtained ſome Loſs, or if 
imed none. < "i. Y 5 ; 1 * 2 


* | 
t call thoſe Oueſtions of Law, wherein the matter 
i to know. EG 2 Food and mhere it is ne- 
 . ofſary to reaſon upun Principles and Rees, in order to 
A is the difference between _Omneſtions of Law, and 
thoſe of Fat, ſee the firſt Seition of the Vices of Cove- 


"Tre 
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3. The ſe This firſt queſtion, whether any Da- 
cond que- mages be due, being decided, then fol- 
n lows the ſecond\ queſtion, which is to 

what "77, know, in what they de conſiſt? that is, 
Example of (tO diſcern in the whole extent of the 
this Qui Damage which has happened, 8 
cion. thereof ought to be imputed to him 
who is obliged to indemnify, and what 

ought not to be imputed to him. For 

it often happens, as has been mentioned 

in the Preamble to this Title, that one 

bare Fact gives occaſion to ſeveral Da- 
mages, part whereof is not imputed to 

him Who is ſaid to have been the cauſe 

of them. Thus, for example, if he 

who had ſold Corn, and promiſed to the 

Buyer to deliver it on a certain day, in 

24 certain place, does not keep his word, 
— a bliged 


* -, 9 £ 


and that the ſaid Buyer either be 
to buy other Corn at a dearer rate, or 
finding none other to buy, he loſes the 
Sale thereof in another 9 where he 


* 
XA 


* 
1 
\ 


night have hoped to have made pro- 


fit by it; or that for want of the ſaid 
Corn,” Which he deligned. for che ſub- 
ſiſtence of a great many Workmen, he 
by that diſappointient ſuffers the loſs 
of their days labour, and the interrup- 
tion of a Work that is uſeful or neceſ- 
.. ary to him; theſe Events will giye ri 
do the Queſtion, whether this Seller ſhall 
de antyenable either. for all theſe con- 
equences, or a part of them; and what 
. .  thall be the damage that, he will be oh- 
.-.. -  ged to make good. And this queſti- 
oz Which is to fix and aſcertain what 

is the preciſe Daniage. that is to be re- 

STE. $i If 20 of ki} 4a $ CATE 36% 
. pare is a ſecond queſtion of Law, of 

Which we ſhall ſee another Example in 

OS, RO NR AYP: ot pol 


Cum per venditorem ſteterit quominùs rem 
tradat, onminis utilitas emptoris in æſtimationem 
* yenit, que. madꝰ circa ipſam rem confiftit. Neque e- 
aim fi potuit, , ex vino puta, negotiari, & lucrum 
facere, id æſtimandum eſt, non magis quim fi tri- 
ticum emerit, & ob 3 non ſit tradi- 
tum, familia ejus fame laborayerit; nam pretium 
tritici, non cervorum fame necatorum conſequi- 
tur. Nec major fit obligatio quod tardiùs agitur : 
quamvis creſcat fi vinum hodie pluris fit. Meritò, 
quia five datum eflet, haberet emptor: ſiye non, 
ak Altem bodie dandum eff, quod jam opor- 
We have not pus down. in this Artie the Example 
mentioned in the Law that i here cited, becauſe it is 


Fruits thereof, having hired Carri 


to defer his 


* riſe 


— * 9 . — 5 
in the eighteenth; Article of the ſteind Sirion of the Con- 
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If the Proprietor of a Vineyard, or 4. Awther 


other perſon who had right to the example of 
ages ſame 

for gathering the Grapes thereof on a Eu. 
certain day, he who undertook to fur- 
niſh them fails in his promiſe, and the 
-Owner of the Vineyard is obliged to 
hire other Carriages at a dearer price; 
or that 1 Las to hire, he is forced 

| s Vintage, and it happens 
that a ſhower of Hail comes and de- 
ſtroys all the Grapes; with the Produce 
of which the Owner had propoſed to 
pointed of his payment, ſeizes on the 
Owners Goods, and expoſes them to 
Sale, the perſon who undertook to fur- 
niſh the Carriages, will without doubt 
be obliged, in the firſt caſe, to make 
good the Overplus, that the Owner of 
the Vineyard was forced to give for o- 
ther Carriages. But in the ſecond caſe, 
of the loſs of the Vintage, and of the 
Seizure of the Owner's Goods by a Cre- 
ditor, this will be a queſtion of Law, 
to know what this Event will oblige 
the Carrier to. And one clearly fees 
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that the Seizure and Sale of the Goods 


is a conſequence too remote from the 
deed of this Carrier, and that it pro- 
ceeds likewiſe from another Cauſe, to 


Wit, the diſorder in which the affairs of 


the Owner of the Vineyard were; for 


"which reaſon this laſt loſs ought not to 
be imputed to him d. For his condition 


ought not to be worſe for having failed 
in his promiſe to a perſon who was un- 
der ſuch ſtraits and difficulties, than 
it would have been if he had difap- 

ointed a perſon whole affairs were in a 
Wee ſtate. But as to the loſs of the 
Fruits, is the Carrier bound to make 
good the whole, or a part thereof, or 
nothing at all? Will it be ſaid, that this 
is an Event altogether unforeſeen, which 
ought not to be imputed to him e; or 
that it was natural to © foreſee it, and 


that his non - performance of his Engage- 


ment deſerves ſome puniſhment; if not 
a Condemnation to make good the 
whole loſs of the Vintage, yet at leaſt 
a part of it? This queſtion ought to de- 
pend on the circumſtances, and it is ne- 
ceſſary to conſider if the diſappointment 
of the Carriages was e ſome 
accident that happened to the Carrier, 
or if he had — — a greater gain in 
another place; or if ſome other cauſe 
had hindred him from performing his 

| N90 


circumſtances, 


Of InTzrtsT, Costs, &c. Tit. 3. Set. 2. 


Engagement, if it was poſſible to hire 
Tr Carriages: and 8 to theſe 
and others of the like 
nature, the Judge will determine whe- 
ther he ought to make ſome reparation 
of this damage, or none at all; and it 
would be juſt to acquit him of all da- 
mages, if he had been hindred from 
performing his ee by an Ac- 
cident which had happened without any 


fault of his. 


© This is @ conſequence of the fategoing Article, and 
of the Remarks which have r the Pre- 


amble to this Title. 


\ 


Ea quæ rarò accidunt non temere in agendis 
negotiis computantur, J. 64. F. de reg. jur! 


V. 


© Thethird When the Queſtions of Law have 


© ueſtion, 
2 the 
Eſtimate 
Damages. 


been decided, and it is determined that 
Damages are due, and wherein they 


do conſiſt, there remains a third Queſ- 


tion, to know what they are to be eſti- 
mated at; which is to be looked upon 
only as a Queſtion of Fact f. Thus, 
for Example, if he who had ſold Corn 


which he promiſed to deliver on a cer- 


tain day, in a certain place, having fail- 
ed in his promiſe, it be adjudged by 
the circumſtances, that no other Da- 
mages are due, except on account that 
the ſaid Buyer was obliged to buy other 
Corn in the ſame place at a dearer rate; 
there is nothing neceſſary for eſtimati 
this Damage, but to enquire how muc 
dearer he has bought the other Corns. 
Which is only a matter of Fact. 

f Quateniis cujus interſit in facto, non in jure 
conſiſtit. J. 24. F. de reg. jur. 5 

s Si merx aliqua quæ certo die dari debebat, pe- 
tita ſit, veluti vinum, oleum, frumentum, tanti 


litem æſtimandam Caſſius ait, quanti fuiſſet eo die, 
quo dari debuit. Idemque juris in loco eſſe, ut 


zftimatio ſumatur ejus loci quo dari debuit. I. alt. 


F. de cond. trit. 

_ in diem, vel ſub conditione oleum quis 
ſtipulatur, ejus æſtimationem eo tempore ſpedlari 
oportet, quo dies obligationis venit. Tunc enim 


ab eo peti poteſt. l. 5g. F. de verb. oblig. 


1 


b. Twoſvee It appears from the Rules explained 


of Dama- 
ges which 
ht to 


diſtinguiſh- 
ed, 


in the third and fourth Articles, that the 
Damages and Loſſes of which reparati- 
on may be demanded, are of two ſorts. 
One is of the Loſſes which are in ſuch 
a manner a conſequence of the deed of 
the perſon from whom reparation is de- 
manded, that it is evident they ought 
to be imputed to him, as proceeding 
from no other cauſe. And the other 


ſort is of thoſe Loſſes which are onl 

remote conſequences of the ſaid deed, 

whe 11 proceed from other cauſes b. 
. 


Thus in the caſe of the preceding Ar- 
ticle, the Loſs is of this firſt kind i. 
Thus, for anotlier Example of the ſame 
kind; if an Architect, either out of Ig- 
norance, or thro' a defect in the Mate- 
rials which he was obliged to furniſh, 
makes a Building faulty, the damages 
of the Owner of the Building conſiſt- 
ing either in the charges of rebuilding 
what is neceſſary to be rebuilt, or in the 
Eſtimate which ſkilful perſons ſhall 
make of the defects of the Work, if it 
is to remain in the condition it is in; 
theſe damages are ſuch as have no other 
cauſe beſides the fault of the Architect, 
and therefore they ought to be imputed 


to him!; Thus, for the ſecond ſort of 


Lofles; we ſec in the caſe of the fourth 
Article; that the Seizure of the Goods 
of the perſon whoſe Vintage was de- 
ſtroyed by a ſhower of Hail, is, *tis 
true, a 1 a of the diſappoint- 
ment of the Carriages which he had a- 
rome for, but a conſequence ſo remote 

om that fact, and ſo viſibly owing to 
another cauſe, that it ought not to be 
imputed to the perſon who was to have 


furniſhed the Carriages m. 


h See the Preamble to this Title. | | 

 Chm per veriditorem ſteterit, quominùs rem 
tradat, omnis utilitas emptoris in æſtimationem 
venit, quæ modò circa ipſum rem conſitit. I. 21. f. 3. 
ff. de act. empt. & vend. Cauſa omnis reſtituenda. 
J. 3 1. F. de reb. cred. e 

See the ſeventeenth Article of the ſecond Section of ths 
Contract of Sale. | . 

Poterit ex locato cum eo agi qui vitioſum opus 
fecerit. I. 51. §. 1. F. locat. 

m See 4 eighteenth Article 
the Contract of Sale, and the Preamble to this Title. 


VII: 


It is neceſſary likewiſe to diſtinguiſh . Damage, 
in into two either for a 
other kinds. One is of thoſe which %% 
conſiſt in an effective loſs, and a dimi- he hooker 
nution that one ſuffers of his preſent E- failed 10 
And the other kind, is of thoſe make a 
rofit to Tr. 


Damages under another view, 


ſtate. 
which deprive one of ſome 
be made. Thus, the Landlord of a 
Houſe, which is damaged, by the neg- 
lect of the Tenant to make the repairs 
which he was obliged to make, ſuffers 
a loſs and diminution of his preſent Sub- 
ſtance. Thus, a Farmer, whoſe Leaſe 
is interrupted, is deprived of the profit 


which he might have made, had he 


been permitted to enjoy the Farm. In 
the damages of the firſt kind, the Eſti- 
mate that is to be made thereof, being 
in relation to a loſs that has actually hap- 


pros it is eaſy to ſee wherein the ſaid 
0 


ſs conſiſts, and to Ee the repara- 
tion that may be due for it, when it is 
Iii the 


of the ſecond Section f 


45 


cord 


faid relating 


which le might ſuffer at abe preſent 


them, and to diſtingu 


\ 


But in the Damages of the ſecond kind, 
where an Eſtimate is to be made of the 
loſs of a profit to come, and which de- 
pends on uncertain Events which might 
render it greater or leſſer, and which 
might alſo occaſion that there would 
be no profit at all,, or that there would 
be only loſs; it is not poſſible to make 
an exact Eſtimate of ſuch a Loſs, and 
to regulate ſuch a Reparation of Da- 
mages as may do exact juſtice both to 
the Farmer, and to the perſon who 1s 
bound to make good his E. But 
as for theſe ſorts of Reparations of Da- 
mages, it is neceſſary to adjuſt them ac- 
ing to the principles which have 
been explained in this Title, and from 
whence we have drawn what ſhall -be 
thereto in the twelfth Ar- 
ticle. 5 
-./* Colonus fi ei frui non liceat, totius quinquen- 
nii nomine ſtatim rectè aget. 1.24. f. 4. . locate. 
Et quantum per ſingulos annos compendii facturus 
erat, conſequetur. d. I. Si colonus tuus fundo frui 


A te, aut ab eo prohibetur quem tu prohibere ne id fa- 


ciat poſſis, tantùm ei præſtabis, quanti ejus inter- 
fuit frui. In quo etiam luerum ejus continebitur. 


. 33. in fin, ff. locati. See the ſixth Article of the 


ſixth Section, and the fourth Article of the third 
Section of Letting and Hiring. : 5 

It is tobe remarked onthis Antiole, that intheReparation 
of * to be ma de to this Farmer, we ought 20 Jiſ- 
tiuguiſihi between that which relates to the Eftimate of the 
Profit which he might laue haped to make, if his Leaſe 
had not been interrupted, and anather fort of Damage 
3 as if bis having 
talen the Farm had obliged him to buy Cattle, or other 
things ueceſſary, or to fetale there, or put him 10 other 
charges of the like nature; the loſs of which would be 
a Damage of the firſt kind, which wight be eftimated 
at its juſt value, and ſeparately from the loſs which the 


| Farmer ſuſtains by not enjeying the Farm. 


VIII. 


In all the caſes where Damages are 
due, it is neceſſary to conſider the qua- 


liry of the Fact which has occaſioned 
inguiſh between the 
Facts in which there is no fraud, or 
knaviſn dealing, and thoſe in which 
there 5 L or according to this diffe- 
rence, the Damages may be either great- 
er or leſſer, 55 Ml the — pi 
cumſtances ſhould chance to be equal, 
Thus, for example, if the Purchaſer of 


 aHoule, or Lands, is turned out of poſ- 


ſeſſion by an Eviction, after he has made 
not only nece 
Ne which have ted the 
venue, but alſo been at — charges 
for Imbelliſhments; theſe uſeleſs and ſu- 
perfluous Expences will not be com- 
prehended in the Damages for the E- 
viction, if the Seller has acted honeft] 


426 Tu CIVIL LAW, &c. Boox III. 


the whole loſs that is to be made good. 


upon himſelf as the true Owner of the 
Houſe or Lands which he had ſold. 
For the Warranty ought not to be ex- 
tended to ſuch conſequences, for Ex- 
pences which the Seller could not well 
foreſee, and which the Purchaſer had 
laid out only for his pleaſure. But if 
the Seller knew well enough that he 
was not the right Owner of the Houſe 
or Lands which he ſold, and ſo ſold 
knavithly a Thing belonging to another 
perſon, this circumſtance of his knaviſh 
dealing would give a larger extent to 
the Warranty, and he would be bound 
to refund the ſuperfluous Expences, 
which the Purchaſer would not have 
laid out, if he had known any thing of 
the Seller's unfair dealing with him. 
Thus, for another Example, if a Thing 
that was ſold happens to have ſome de- 


fect in it, which occaſions ſome damage, 


as if it was Cattle infected with ſome 
contagious diſtemper, which cauſed not 
only the death of the Cattle that were 
bought, bur alſo of thoſe which the 
Buyer had before; the Seller who knew 
vothing of this diſtemper, would be an- 
{werable only for the loſs of the Cattle 
which he had fold; his Engagement not 
extending to this conſequence of the loſs 
of the other Cattle. But if the Seller 
knew of the diſtemper, he would be 
likewiſe liable to make good the loſs 
of the other Cattle which the Buyer 
had before, becauſe he ought to have 


warned him of the infection that was a- 


mong the Cattle which he ſold him, 
and it is his knavery that has given oc- 
caſion to this other loſs which the Buy- 


er ſuſtains by the death of his other Cat- 


tle. Thus, in general, Damages have 
a larger extent againſt thoſe whoſe 
knavery makes them anſwerable for 
them, than againſt thoſe who have acted 
honeſtly and fairly. For altho' that a 
Seller, for Example, who knaviſhly 
ſells what he knows to be another's, 
may be ignorant, as well as one who be- 
lieves what he ſells to be his own, whe- 
ther the Purchaſer will lay out any ſu- 
peartluous Expences on the Thing that 
is fold, yet he cannot but know, that 
his Knavery implies a will to do all the 
evil which may enſue upon the ſaid Sale. 
Thus, whereas the Eviction is, in re- 
ard to a Seller who has dealt fairly and 
yy an Accident which he could 
not foreſee: the ſaid Eviction, and the 


loſſes which follow upon it are, with 


reſpect to a Seller who has acted unfair- 
ly and knaviſhly, a natural conſequence 
of his Knavery, for which he ought to 
be accountable o. | 

De 
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Pe fumptibus verò quos in erudiendum homi- e | 
nem emptor fecit, videndum eſt. . Nam empti ju- | IX. | 


dicium ad eam ue ſpeciem ſufficere exiſtimo : | | 3 | 85 1 

non enim Wettin Wen ſed omne quod When there is neither an deſign to 9. Of ahe 
Intereſt emptoris ſervum non evinci. Plane, ti in hurt, nor any knavery in the Fact which 7*s ] 

Gem erte te cats Commer, rea porn, bar Cauſed the damage, it is neceſſary tb gf. a 4, 
agitatorem poſted factum vel pantomimum, evic- enquie, in the next place, if the Da- had to the 
tüm eſſe eum qui minimo venit pretio, iniquurn mage has happened thro' any negli- quality of 
videtur in ww quantitatem obligari yendito- gence, or any fault, or if there is no- _ _— 

rem. J. 43. in f. ff, de ad. empr. & vend. In omni- | thing that can be imputed to the per- 6 


bus tamen his caſibus, fi ſciens quis alienum vendi- ſon who is pretended to be anſwerable Damage. 


derit omnimodò teneri debet. I. 45. F. 1. in F. eod. 
See the eighteenth Article of the tenth Section of 
the Contract of Sale. . | 
Julianus libro quinto decimo i qui ſci- 
ens quid, aut ignorans vengidis entiam facit in 
condemnatione ex empto. Ait enim, qui 
morboſum, aut tignum vitioſum vendidit, ſi qui- 
dem ignorans fecit, id tantum ex empto actione 
preeſtaturum quanto minoris eſſem empturus, fi id 
ita eſſe ſciſſem: ſi verò ſeiens reticuit, & emptorem 
decepit, omnia detrimenta quæ ex ea emptione 
emptor traxerit, præſtaturum ei. Sive igitur ædes 
vitio tigni corruerunt, ædium æſtimationem: 5 
pecora contagione morboſi pecoris perierunt, 
interfuit idoneè veniſſe, crit præſtandum. l. 13. 
F. cod. V. d. I. f. 1. | 
' One may be able to judge by the Examples mentioned 
in this Article of the uſe of this Rude, for diſtinguiſhing 
in all forts of Caſes between the Damages which are 
Aue from thoſe who have given occaſion to them by any 
fraud or knavery, and thoſe which may be due even 
when there is no unfair dealing. See an Example of 


another nature in the nineteenth Law, G. 1. ff. locat. 
where it is ſaid, that if a Paſture-Ground being farmed 
out, the Cattle who depaſture therein die by eating of 
venomous Herbs, the Owner of the Ground knowing no- 
thing Tn quality which it had, will not be ac- 


comm 
only to 
Ow 


2 the loſs of the Cattle; but he will be bound 


Owner of the Ground knew of this bad quality, be will 

be obliged to make good the loſs of the Cattle which pe- 

riſhed by therein. | 3 

Si quis dolia vitioſa ignarus locaverit, deinde vi- 

num effluxerit, tenebitur in id quod intereſt, nec 

1238 ejus erit excuſata. Et ita Caſſius ſcrip- 
c. 


Aliter atque ſi ſaltum paſcuum locaſti: in quo 


herba mala naſcebatur : hic enim, fi pecora vel de- 
mortua ſunt, vel etiam deteriora facta, quod inte- 
reſt præſtabitur, fi ſciſti: ſi ignoraſti, penſionem 
non petes. Et ita Servio, Labeoni, Sabino placuit. 
J. 19. §. 1. F. locat. | 
See the ſixth and ſeventh Articles of the eleventh Sec- 
tion of the Contract of Sale, the eighth Article of the third 
| Sefton, and the firſt and ſecond Articles of the eighth 
Section 0, Loving 8 r 
I is obſervable, that in the Roman Law they made 
- this difference, as to Damages which might be due from 
thoſe who tid nor reflore a Thing which they were bound 


70 reftore or teliver up, that if there was no knavery in 


the caſe, the Condemnation in Damages went no higher 
than the value of the effeitive Damage which the per- 
on ſuffered who had intereſt therein. But if the party 
was guy of any frand or Cumumacy; that is, Fit was 
a wilf uf , the party who was mjured thereby was 
allowed to give in npon Oath an Eſtimate of the Loſs or 
Damage which he ſuſtained ; and it was left to the diſ- 
cretion of the Fudge to limit the Oath to a certain Sum, 
and even to mitigate the Condemnation after Oath had 
been made. Interdùm quod interfit agentis folim 
zſtimatur, yeluti cam culpa non reſtituentis, vel 
non exhibentis punitur: cum vero dolus, aut con- 
tumacia non xeſtituentis, vel non exhibentis, quanti 
in litem juraverit actor. J. 2. f. 1. F. de in lit. jur. 
Sed judex poteſt preefinire certam ſummam, uſque 
ad quam juretur. I. 5. G. 1. end. Item etſi juratum 
fuerit, licet judici vel abſolvere, vel minoris con- 
demnare. 4. I. G. 2. V. tit. C. de in lit. jur. 
Vo. I. 


harge the Farmer of his Rent: but if the 


for it. Thus, for Example, if he who 
has hired a Horſe, rides him in a dark 
night, in a ſtony way, full of bad fteps, 
3 N 


the Horſe lames himſelf, or if, for 


want of care, he is ſtolen, theſe ſorts of 


faults may be imputed to the perſon who 


hired him. But if without his fault 
the Horſe is lamed, or if he is carried 
off by Robbers, at noon-day, in a high- 


way, the Owner of the Horſe will bear 
the loſs. For theſe Loſſes are accidents 


which fall upon the Owner P. 
P In judicio tam locati quam conducti dolum & 


cuſtodiam, non etiam caſum cui reſiſti non poteſt, 
venire conſtat. J. 28. C. de locate. 2 | 


X. 


Altho' there be no fault on the part 10. Dama- 
of the perſon from whom a Reparation g. may be 
of Damages is demanded, yet this is not 4%, 

| | ] aliho they 
always enough to diſcharge him of it. ive nor 
For there are caſes in which Damages been occaſi- 
are due, altho' they have not been oc- od % any 
caſioned by any fault; but are due by. 


the bare effect of an Engagement. Thus, 
he who had fold honeſtly a Thing 
which he believed to be Lis OWN, 18 
obliged to put a ſtop to the demand of 


the perſon who pretends to be Owner 


of it, and if he does not do it, he will 
be liable for the damages of the Evic- 
tion, altho' there be on his part no un- 
fair dealing, nor any other kind of fault. 
'Thus, he who fails to deliver what he 
has ſold, is accountable for the damages 
which are occaſioned by his failing to 
deliver it. And theſe Damages are bare 
conſequences of the Engagements which 
the SAler is under 4. 5 


Evicta re, ex empto actio non ad pretium dun- 
taxat recipiendum, ſed ad id quod intereſt, compe- 
tit. I. 70. F. de evict. I. 60, eod. See the tenth Sec- 
tion of the Contract of Sale. Hap l 

Si res vendita non tradatur, in id quod intereſt 
agitur. Hoc eſt, quod rem habere intereſt empto- 
ris. J. 1. F. de ad. empt. & vend. a: % 

Cauſa omnis reſtituenda. l. 3 1. . de rebns cred. 

See the fixteenth and ſeventeenth Articles of the ſecond 
Section of the Contract of Sale, and the fourth Article of 
the third Seftion of Covenants. 


XI. 


Ic bath been remarked in the fxth 11. Conf 
Article, that we ought not to impute 


1112 to 
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perſon whoſe fact hath cauſed 


remote, and which may proceed from 
other cauſes which ſome conjuncture 


amn hath joined with the ſaid fact; and that 
.* *** theſe forts of conſequences do not enter 
ne 0 % | 
into the Eſtimate; of Dam 
we mult not reckon in the number of 


9955 But 


thoſe remote conſequences, the different 
looſſes which may be occaſioned by the 
ſame fact, if the ſaid loſſes have that 


fact for their only cauſe. Thus, for in- 


ſtance, if an Architect having underta- 
ken to build a Houſe, and to perfect it 
by ſuch a time, for a Tenant who had 
hired. it, does not finiſh it by the time 
appointed, or makes it ſo faulty, that a 
part of it falls to the ground, either by 
a defect in the foundation, or by ſome 
other cauſe for which the Architect is 
anſwerable; this event will cauſe three 
ſorts of Loſſes, that of the Expence for 
rebuilding the Houſe, the loſs of the 
Rent which the Landlord ought to have 
had, and that of the Damages which 
the Landlord will be liable tor to the 
Tenant, for diſappointing him of his 
Houſe. And altho' this ſecond and third 
loſs be conſequences that appear remote 
from the deed of the Undertaker, yet 
ſeein 
that his Contract implied the Obligation 
to put the Houſe in a condition to be 
inhabited; theſe loſſes may be imputed 
to him. And if this caſe had happened 
by the fault of an Architect wh. was 
able to make good all theſe loſſes, he 
would be bound to do it. But becauſe 
Undertakers have not always the means 
to make ſuch ample Reparations of Da- 
mages, and that (7 Lek obliges us on 
ſome occaſions to moderate the Rigour 
which a ſtri& Juſtice might demand, a 
temperament may be applied in eſtimat- 
ing theſe ſorts of Damages, by conſider- 
ing that theſe are Events which happen 
to the moſt ſkilful and moſt careful per- 


ſons. Thus it depends always on the 


rudence of the Judge, and of the per- 
ons imployed to make thoſe Eſtimates, 
to regulate them according to the cir- 
cunſtakrys, ON eee Es 


* Multa oriri poſſunt quæ pro bono ſunt zſtiman- 


da. Ideoque hujuſmodi vatietas viri boni arbitrio 


dirimenda eſt. I. 13. F. 1. F. de ann. leg. n 
Altho this Lam relates to another ſubjeft, yet the 
Principles on which it may be applied here. 


Bonus judex varie ex perſonis, cauſiſque con- 
ſtituet. J. 38. F. de evict. 


XII. 


12. Dama- The fame Equity which makes us of- 
ges for loſ ten moderate the Dauner of preſent 


they have no other cauſe, and 
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Loſſes; by the motives explained in the / v 
preceding Article, does much more ob- hend , 


lige us to mitigate them in caſes where 
the loſſes are not preſent, and where 
the Eſtimate — depending on fu- 
ture events which cannot be known, 
cannot be regulated on any certain foot. 
Thus, in the caſe of . the Farmer men- 
tioned in the ſeventh Article, it is ne- 
ceſſary to adjuſt his Damages by ſeveral 
views: And to conſider what is the 
cauſe which turns him out of poſſeſ- 
ſion, ac αthe perſon who let him the 
Farm is turned out of poſſeſſion by a 
Recovery at Law, or if he has ſold it 
without obliging the Purchaſer to ſtand 
to the Leaſe: what have been the pro- 
fits, or loſſes, which this Farmer hath al- 
ready had: the number of years which 
his Leaſe had ſtill to run; the quality of 
the Fruits of his Farm; according as 
they were more or leſs obnoxious to the 


injuries of the weather, and to other 


loſſes; the uncertainty of the value of 
Proviſions; that of the Opportunities 
which the Farmer might have had, or 


not have had, during the time of his 


Leaſe, to ſell the ſaid Fruits; the uſual 
ke Revenues in the ſame places: and 
all theſe views, and others of the 


quay + made by other Farmers of the 
li 
b 


like nature, we may balance both the 


profits which this Farmer might hope 
to make, and the loſſes which he had to 
fear; and may regulate by theſe conſide- 
rations, ſuch a Reparation of Damages 
as may be agreeable to Equity. 
Colonus, fi ei frui non liceat totius quinquen- 
nit nomine ſtatim rectè aget. J. 24. f. 4. F. locat. 
Et quantum per ſingulos annos compendii facturus 


erat, conſequetur. d.. 
See the ſeventh Article. 
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It follows from all the preceding 1; 


Rules, that as the queſtions relating to 
Damages ariſe always from Facts which 


is by the Prudence of the Judge that ye. 
they are to be decided, he joining to 
the light which the Principles of Law 
and Equity may give him, a prudent 
diſcernment of the circuniſtances, and 
of the regard that ought to be had to 
them: whether it be for leſſening the 
Damages that are to be adjudged, by 
cutting off pretenſions for diſtant loſſes, 
and upon other conſiderations; if there 
be ground for it, as in the caſes where 
no bad deſign, nor any fault, can be 
imputed to the perſon who is bound to 
make good the damage: or for increaſing 
the Damages which are to be given in 

Cebonſide- 


Vets, 


5 FCS vi. I P in eſtimat- 
vary according to che circumltances, it „, m. 


_ conſideration of the” intention to hurt, 
if there was any. Thus, for Example 
of the leſſening of the Damages, in the 
- Eaſe where a Seller, who has ſold a Thing 
which he verily believed to be his own, 
is bound to warrant the Thing ſold a- 
San an Eviction, the Reparation of 

amages will not be extended to the ſu- 
perfluous Expences which the Purchaſer 
may have laid out barely for his own 
pleaſure: and much leſs will there be 
any regard had to the particular conſi- 

derations which might render the ſaid 
Purchaſe more precious in the eye of 
the Purchaſer, whether it were becauſe 
it had been an ancient Patrimonial E- 
ſtate belonging to his Family, or that he 
took delight therein becauſe he had been 
brought up in it. For the price of 
things is not regulated by affection, 
which may make them more valuable to 
ſome than to others; but only on the 
foot of what they may be worth to all 
perſons - indifferently*®. Thus, on the 
contrary, in the caſe where one had, by 
ſome treſpaſs, occaſioned the loſs of a 
thing which was of neceſſary uſe for the 
matching of others, which, for the 
want of that. which periſhed, became 
uſeleſs, as it may happen on ſeveral oc- 
caſions; the perſon who had cauſed this 
damage would be accountable, not on- 
ly for the value of the thing loſt, but 
alſo for the damage which the ſaid loſs 
had occaſioned beſides, by the want of 
the uſe of the other things u. For this 
damage which might have been conſi- 
dered as an Accident, if the loſs of the 
thing had happened only thro' ſome im- 


prudence,” might be imputed to him 


who had cauſed it, with an intention to 
„„ ee 


Pretia rerum non ex affectu, nec utilitate ſin- 


gulorum, ſed communiter funguntur. J. 63. F. ad 
leg. Falcid. | 
Non affectiones æſtimandas, ſed quant! omnibus 


" ba * 


valeter.” J. 33. ffs ad beg. Anni, | 

Si dicat patronus rem quidem juſto pretio veniſ- 
fe, verumtamen hoc intereſſe ſua, non eſſe yenun- 
datam, inque hoc eſſe fraudem, quod venierit poſ- 
ſeſſio in quam habebat patronus affectionem, vel 
opportunitatis, vel vicinitatis, vel cali, vel quod 
illic educatus fit, vel parentes ſepulti, an debeat au- 
diri volens revocare? Sed nullo pacto erit audien- 


dus. Fraus enim in damno accipitur pecuniario. 


I. I. f. 15. F. ſi quid in fraud. patr. fadtum ſit. 

I bat is ſaid in this Lam touching the fraud commit- 
ted againſt the Rights of a Patron, may be applied to the 
o one nit i 

Sed utrùm corpus ejus ſolum æſtimamus, quan- 
ti fuerit, cam occideretur: an potiùs, quanti inter- 
fuit noſtra, non eſſe occiſum ? Et hoc jure utimur, 
ut ejus quod intereſt, fiat æſtimatio. J. 21. §. 2. F. 
ad leg. Aquil. Item cauſæ corpori cohærentes æſti- 
mantur, fi quis ex comœdiis, aut ſymphoniacis, 
aut gemellis, aut quadriga, aut ex pari mularum 
unum, vel unam occiderit. Non ſolùm enim per- 


J 


it. 3. Sect . 


empti corporis æſtimatio facienda eſt: ſed & ejus 
ratio haberi debet, quo cætera corpora depretiata 
ſunt. J. 22. F. 1. cod. | 


XIV. 


Among all the cauſes from whence 14.Dama- 
e may ariſe, there is none more ges againſt 
aq paif', 4. _ litigious. 

requent than the injuſtice of thoſe per — 


ſons, who by proſecuting or defending 


unjuſt Law-Suits, cauſe to their adverſe 
parties not only charges, which are al- 
moſt never made up by the Coſts of 
Suit which, they are condemned in, 
but likewiſe other damages of which 
thoſe Law - Suits are the only cauſe; ſuch 


as the loſs of time, eſpecially in thoſe 
who live by their Labour, and many 


other conſequences of the injuſtice and 
cavilling humour of litigious perſons. 
Which makes it very juſt and reaſona- 
ble, that ſuch perſons ſhould be con- 
demned in Damages, whenever the vex- 
ation is ſuch as may deſerve it. And al- 
tho' this Rule be ſo rarely obſerved, that 
it looks as if it were quite aboliſhed; 
yet ſeeing it is founded upon Equity, 
that it is agreeable to the Law of Nature, 
and that it has been revived by the Or- 
dinances, it would be proper for the 
Judges to put it in execution, whenever 
the injuſtice, the cavilling and vexati- 
ous humour of the parties may deſerve 
It . CC 
IlImprobus litigator & damnum, & impenſas 
litis inferre adverſario ſuo cogatur. 5. 1. in F. inſt. 
de pœna tem. litig. V. tit. C. de Ln; propt. cal. dand. 
In all matters Real, Perſonal, and Poſſeſſory, Civil 
and Criminal, there ſhall be Fudgment for Damages 
ariſing from the Suit, and from the calumny and teme- 
rity" of the perſon who loſes tht Cauſe, which ſhall be 
taxed and moderated by the ſame Sentence or Fudgment 
at à certain Sum, provided always that the ſaid Dama- 
ges have been demanded - by the- Party who has gained 
the Cauſe, and of which the Parties may give in a Sum- 
mary Account in the Proceedings of the Cauſe. Ordi- 
nance. of Francis I. in Auguſt 1539. Art. 88. 


"I 


Thoſe, perſons who da hf nderſtand Latin, muft be 


here informed, that the word Calumny in the above- 
mentioned Ordinance, as well as in the Roman Law, 


ſignifies the vexation and cavilling of thoſe who. knowingly 


and wilfully proſecute or defend unjuſt Lan- Suit. 

[In England we have ſeveral Acts of Parliament 
which dire the Fudges to give Coſts, in order to diſ- 
courage litigious perſons from vexing their neighbours. 
As by Stat. 23 H. VIII. cap. 15. which direcis, that 
if the Plaintiff be Nonſuit, or overthrown by lawful Trial 
in any Action, Bill, or Plaint, the Defendant ſhall in 


fuch caſe have his Coſts, 10 be aſſeſſed by the Fudge or 


Judge, of the Court, and to be recovered as the 
Plaintiff might have recovered his in caſe Fudgment had 
been given for him. Likewiſe by Stat. 175 I. cap. 3. 
it is enacted, that if the Demandant or Plaintiff be Non- 


ſuit, or overthrown by lawful Trial, in any Action mhat- 


ſoever, the Tenant or Defendant ſhall have Coſts... 
By Stat. 1 Gul. & Mar, Seſſ. 1. cap. 21. it is or- 
dained, that upon diſmiſfion of a Bill in Chancery, the 
Plaintiff ſhall pay full Coſts, to be taxed by a Maſter, 
And by Stat. 8 & 9 W. III. cap. 11. i « enacted, 
that in all Actions of Treſpaſs, where it ſhall appear at 
the Trial, and be certified by the Fudge on the back of 
the Record, that the Treſpaſs was wilful and malicious, 
| the 
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| XV. 


1% Se- The difficulties in ſeating the value 
tation” of 4 of the Damages which 1275 enſue upon 
4 Io the nor- performance of an Engagement, 

Dams oblige ſometimes thoſe who ts. 
bag gether to oh a certain Sum, 9 
which he who fails to perform what he 


has promiſed on his part, ſhall be 


bound to y to the other, to be to him 
inſtead of R ion of Damages. 
But ſeeing ce orts of Stipulations are 


not fo much a juſt PRE of the Da- 


mage, as a precaution for gaping wg 
Con to 4 more 
—_ fear of incurring rhe he pen 57 
ng the Sum agreed t depends 
Vs prudence of the Judge to mode- 
rate ls ſaid Sum, if it exceeds the real 
damage. For he Who 27 ſuffered the 
damage cannot reaſanab! 
more than what may be wal ly due to 
him. And this Sup lation hath its juſt 
effect by a reaſonable Satisfaction for the 


| tos that is to he repaired. But if the 


Agreement is conceived in ſuch terms 


28 ew that it was the intention of the f. 


Parties to limit the Repatation of Dama- 

to à Narr Sum in favour of the per- 
ſon who might be liable ee and to 
prevent hi gk obli V ching 


beyond that Zul altho the Iamage digging 


ſnöuld chance to be greater; in this 
calc the Damage could not be eſtimated 
at more than the Sum agrerd on. For 
the perſons who have contracted in this 


2 had power to mitigate the 


* of 12 chat might be 


* 
» 
q 1 
” rer 
> IS ; _ 4 > , 


In u. anda Riphlationiibus « tt res 68 
promiſfwnem habent, commoddiuͤs = uae ſum- 
mam comprehendere: quoniath p Jery le 1 85 

tio ft quanti cujuſque inceſt: 
am ſummam deducitur, J. 4, f 
F. alt. inſt. de verb oblig.”” Ste the Le Jet 
of the fourth Section of Covenant W 


XVI. 


16. 48 Damages, of what nature ſoever 

Damages they ey may bez are reduced to Sums of 

are eftima- png which thoſe perſons owe who 

- liged to make any Re —_ 
| whether it be for having failed to 

form their MES or for. 1 

cauſes. For | 


e of all 
things that are e capable being eſti- 
mated *. 


* Quia non facie nol ſit, in pecuniam 
numeratam en fre quod eo evenit in omnibus 
i obligationibus, 1 in f. F. de ve judic. 


bound to repair it. 


pretend to to 


EA 


XVII. 


We mul not reckon 8 in 17. Loſs 
the number of the caſes where 6 which he 
may be due, all the Events where one * e 


b perſon may. cauſe by his/ oy ſome loſs — "M 


to another. Pl F or it often ha A es that obliged 10 
one is the cauſe of loſs without being male good. 


bound to make it good. And when the 
facts which have 
the loſs have been lawful, and that the 

ene privation of ſome 


cConveni 
fact of kg/m who did nothing but 


the occafion of 


4 conſequence of the 


uſe his = Righ Na wal not be 
forexample, 


he who. digging in hy 8 own Grounds, 
finds there a Spring which he turns to 


his own uſe, will not be bound to make 


good the lo TRIER his neighbour will 
ſuffer by being deprived, of the ſaid 
hgh N. 5 y this means ceaſe 
any more in bs Ground, unleſs 
7 ad change had been made wich no 
other view — to do harm. Thus, he 
who not being ſubject to a Service, 
raiſes his Building higher, and by that 
pe, takes away the Light, or Pro- 
, from his Neighbour's Houſe, can- 
— hindred from doing it. But if 
the e made — — perſon in his own 
Ground deſtroys, or damages a thing 
belonging to Li Neighbour, as af one 
in his own. ; om weakens 
thereby the foundations of his Neigh- 


bour's Wall, and puts it in danger of 


falling, he will be anſwerable for it; for 
the facts which hurt in this manner 
ceaſe to be lawful, and one cannot di 


in his own Ground near the confines 


his Neighbour, nor make other Works, 
unleſs — obſerves the diſtances, and uſes 
the other precautions preſcribed by the 
Uſage and Cuſtom of the places ®. 


* Proculus ait, cum quis jure quid i in ſuo Bee. 
ret, quamvis promiſiſſet damni infecti vicino, non 
tamen eum teheri ea ſtipulatione, Veluti fi juxta 
mea ædificia . — ædificia, eaque jure tuo altius 
tollas: aut £ in vicino tuo agro, cuniculo vel foſſa 

aquam mean avoces. Quamyis enim & hic aquam 
mihi abducas, & illic luminibus officias, tamen ex 
ea ſtipulatione actionem non mihi competere : ſci- 
licet quis tot noh . videri is damnum facere, qui 
eo veluti 1 quo adhuc utebatur, prohibetur: 
multumque . e utrum damnum quis Faciat, an 
lucro | 1020 adhuc faciebat uti prohibeatur. Mihi 
videtuf vera Proculi ſententia. 1.26, F de damn 
2 Denique Marcellus ſcribit, cum eo qui in — 
tens, vicini fontem avertit, nihil ng : 
de dolo actionem. Et ſane non de 
non animo vicino nocendi, ſed ſuum agrum melio 
rem faciendi id fecit. 7. 1, F. 12. F. de agaa wow 
luv. are, Si tam alte fodiam in meo, ut parics 
tuus ſtare non 2955 damni infeQi ſti com- 
mittitur, J. 24. f. 12. F de damn. Ser the 
eighth and ninth uche of the ſecond Section of 
Services; 


Of IN ER EST, Cosrs, Oc. T it. 6. Sect. 3. 


Services; and the ninth and tenth Articles of the 


third Section of Damages occaſioned by Faults. 


G XVIIL 


18. 4gere- As we have remarked in the matter 


ral Remark 
on the 
Dueſt ions 


re tmg 10 
Damages. 


touching the Intereſt of Money, the ſe- 


veral views by which we may judge if 


any Intereſt be due, or not? ; ſo we 
ought alſo to diſcern in Queſtions that 
ariſe about Damages, whether any be 
due, or not. And this depends on the 
quality of the Fact which may have 


given occaſion to the Damage; if it is 


an accident, a flight fault, an impru- 


dence, a crime, an involuntary non- per- 
formance of an Engagement, or ſome 


other cauſe. And then Enquiry is made, 


in the next place, what the Damages 


may conſiſt in; giving them either the 
extent, or bounds, which Equity may 
demand, according to the different cau- 
ſes of the Damages, the diverſity of the 


Events, and the circumſtances, obſerving 


therein the Rules which haye been ex- 


plained e. 


b See the fifteenth Article of the firſt Section. 
© This ts a conſequence of the preceding Articles, Hoc 
quod revera inducitur damnum, & non ex quibuſdam 


machinationibus, & immodicis perverſionibus in 


circuitus inextricabiles redigatur. J. un. C. de ſent. 


4% pro eo quod int. prof. 


7: The Fruits that are cut down belong to 


1 


— 


een 
Of the Reſtitution of Fruits. 


The CONTENTS. 


1. The Reſtitution of Fruits is a Repara- 


tion of Damages. 

2. The extent of this Reſtitution. 

3. The word Fruits is underſtood of all 
ſorts of Revenues. 


4. The unjuſt Poſſeſſor is bound to reftore 


all the Fruits which he has en- © 


joyed. 5 

7. The Poſſeſſor who verily believed him- 
ſelf to be the right Owner, does not 
reſtore the Fruits which he has 
enjoyed during this belief. 

6. The upright Poſſeſſor reſtores the Fruits 
after a Legal Demand. 


the upright Poſſeſſor, altho' they 

Be fiill lying on the Ground. 
8. Of Revenues which come in ſucce/* 
_ feuely. ; 
9. A caſe where the Poſſeſſor, who be- 
lieves himſelf to be the true Own- 
er, reſtores the Fruits. | 


17. There is no 2 


joyed the Revenue of another. For Dama- 


8 ny and that the Fruits of thoſe years 


be diſtinguiſhed into two kinds; one is 
of thoſe which the Ertl JO 
whether it be of it ſelf, an 
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10. Another caſe of the lite nature. 

11. We muſt deduct from the value of the 
Fruits to be reftored, the Expences 
laid out upon them. 

12. The Fruits belong to the Maſter of 
the Ground, and not to him who 
ſows it. 

13. The anjuft Poſſeſſor is bound to make 
Reftitntion of the Fruits which 
have been gathered from the 
Ground. | F 

14. The Heir or Executor of an unjuſt 
Poſſefſor ſucceeds to his Engage- 
ment. 2 

157. Eftimate of Fruits and other Reve- 

; ues. | 

16. Reſtitution of the Revenues of Move- 
able Things. 

| due for the Fruits, 

till after a Demand. 

I . 
HE Reſtitution of Fruits is a kind 1. The Re- 
of Reparation of Damages, which /ir=riom of 

is due from him who hath unjuſtly en- 774 " * 

Reparation 
this Reſtitution repairs the loſs of the ge. 
erſon who ought to have enjoyed the 
cvVenue . | | 
* As Intereſt is the Reparation of Damages which is 

due from Debtors who owe Sums of Monty, and ave 

behind hand in payment ; fo the Reſtitution of Fruits is 

a Reparation of Damages due from thoſe who have un- 

juſtly enjoyed rhe Revennes belonging to other ptr ſons, 


II. 
This word Reſtitution of Fruits, com- 2. The cæ- 
prehends not only the obligation to re- em of this 
{tore thoſe which are in being; but al- Keftitutan. 
tho' the enjoyment has been for ſeveral 


e conſumed z yet ſeeing it is the value 
of the ſaid Fruits which ought to be 
reſtored, and that their yalue is inſtead 
of the Fruits themſelves, the Reſtitu- 


tion of the Fruits is to be underſtood 1 
both of ſuch Fruits as are ſtill extant, | 1 
and alſo of thoſe which are conſumed b. 1 

his is a conſequence of the foregoing Article. | i | 


IH. 

We mult not in this place limit the 3. 2% 
word Fruits, to the ED ſenſe of wordFruits 
the Fruits which the Earth produces; ” * ＋ 
but this word ſignifies here, all the diE, 7 
ferent ſorts of Revenues, of what na- Revennes. 
ture focyer they may be. And they may 


| without 
being cultivated, ſuch as Hay, the Fruits 
of Trees, Coppice Wood, the Minerals 
dug out of Mines, the Stones of Quar- 
ries, 
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ries, and others of the like nature: or 
. by culture, ſuch as Corn, and other 
Grain e. The other kind is of Revenues 
which are not the Fruits of the Earth, 
nor things which it produces either of 
it ſelf, or by culture, but which are 


ſome Tenement, or Animals, or from 


. fome Right eſtabliſhed by Law. Thus 


one gathers. Rent from a Houſe, or o- 
ctiam ex aliena re, ſuos interim facit: non tan- * 
tum eos qui diligentia & opera ejus provenerunt, 


ther Building 4: Thus one draws from 
a Ferry-Boat, or a Ship, a Revenue for 
the carriage of Perſons and Goods e: 
Thus Mills and Pigeon Houſes have 
their Revenues: And the ſeveral ſorts 
of Animals which are for our uſe, have 
alſo their Revenues f: Thus one has 
Rights of Fiſhing and Hunting, Tolls, 
and divers other Rights of ſeveral na- 
tures. And all theſe different Revenues 
of theſe two kinds, which come in 
yearly, or daily, are ſo many ſorts of 
- the enjoyment whereof may be 


the ſubje&t matter of the Reſtitution 


ſpoken of here. g 
© Quidquid in fundo naſcitur, quidquid inde per- 
api 1 e fructus eſt. J. 9. F. de uſufr. 
1 9. I. o . 
f RE ans urbanorum penſiones pro fructibus 
accipiuntur. I. 36. ff. de uſufr. | 
Item vecturæ navium. J. 29. in f. F. de hered. 


pet. I. 62. F. de rei vind. | > 
In pecudum fructu etiam foetus eſt, ſicut lac, 
& pilus, & lana. Itaque agni & hœdi & vituli ſta- 
tim pleno jure ſunt bonæ fidei poſſeſſoris. l. 28. f. 
de ur. | 


4 
IV. — 


| 1. als — All thoſe who enjoy a Revenue which 
juſt Poſeſ- they know they have no right to, are 


ſor is bound hound to reſtore to the perſon whom 
pr e they have deprived of it, the value of 
which he all that they have reaped from it, altho' 
has enjoyed: they have not been diſturbed in their 
enjoymetit, by any demand. For th 
were ſenſible of the / injuſtice whic 
they were doing to the perſon who had 
a right to enjoys. 
-  Þ Certum eſt malæ fidei poſſeſſores, omnes fruc- 


tus ſolere cum ipſa re præſtare. I. 22. C. de rei vind. 
4. 17. cod. I. 3. C. de candict. ex lig. 


2 

5. The Poſ- Thoſe who are honeſtly in poſſeſſion 
ſeler who of an Eſtate, which they believe to be 
wy _ their own, when it is not, are not bound 
felf to be to any Reſtitution of what they have 
the right enjoyed; during the time that they were 
Owner, does fully perſuaded of their right and title 
wr Sale, to the ſaid Eſtate. For the integrity of 
4, be à Poſſeſſor hath this effect, that he may 
bas enjoed look upon himſelf as Maſter of the thing 
during this which he poſſeſſes ; and this upright 
elif. perſuaſion of his, which he has reaſon 


to take for truth, ought to put him in 
the ſame condition as if he were really 


Maſterb. Thus, the loſs which the 


right Owner ſuitains, by not enjoying, 
is, in regard to him, an accident which 


0 he Cannot impute to this Poſſeſſor. 
reaped by induſtry and care, either from 


Bon fidei poſſeſſor in percipiendis fructibus 


id juris habet, quod dominis prædiorum tributum 


eſt, I. 25. H. 1. de uſur, _ ; 
Bonz fidei emptor non dubiè percipiendo fructus, 


ſed omnes. Quia quòd ad fructus attinet, loco do- 
mini penè eſt, J. 48. F. de acq. rer. dm. 


Bona fides tantumdem poſſidenti præſtat, quah- 
tum veritas, quoties lex impedimento non eſt. 


I. 136. .de reg. jur. See the fifth Article of the 
third Section of Poſſeſſion. See concerning the 


caſes where the upright Poſſeſſor reſtores the Fruits 


which have been reaped before the demand, the 


' ninth and tenth Articles of this Section. 


IWe call him an upright Poſſeſſor, who has juſt cauſe 
to believe himſelf to Aale 72 Thing, a if 1 4 
purchaſed an Eſtate which he thought did belong to the 
perſon of whom he bought it, if it has deſcended to him 
by Inheritance, if it has been given him, or if he has ac- 
quired it by ſome other juſt Title, being ignorant of the 


right of the true Owner. 


ve 


The 8 of the Poſſeſſor, which 6. The . 
gives him the right to enjoy the Eſtate, 712% af 


ceaſes at the ſame time that his poſſeſ- y reftore 


ſion is called in queſtion, by a demand * 


made by the right Owner. For having gal De. 
once known the right of the true Own- mand. 


er of the Eſtate, he cannot any longer 


deprive him of the enjoyment thereof. 


And altho' he may pretend that the 
Demand is ill founded, and may think 
that his defences againſt it are juſt; yet 
if afterwards he is condemned to reſtore 
the Eſtate, his upright perſuaſion of his 
own Right and Title, when he defend- 


ed himſelf, will be of no avail to him; 


and he will be obliged to make Reſti- 
tution of the Fruits, from the time of 
the Demand i. For this belief of his 
own Right, let it be never fo upright 
and ſincere, cannot have the effect of 


hurting the true Owner, who has known 
his Right, and demanded his Eſtate, or 


of counter-balancing the Authority of 


a Thing that is adjudged. 


i Litigator victus, qui poſt conventionem ret 
incumbit alienæ, non in ſola rei redhibitione tene- 
atur, nec tantum fructuum præſtationem eorum 
quos ipſe percepit, agnoſcat : ſed etiam eos quos 
percipere potuiſſet, non quos eum redigiſſe conſtat, 
exolvat, ex eo tempore ex quo re in judicium de- 
ducta, ſcientiam malæ fidei poſſeſſionis accepit. J. 2. 
C. de fructib. & lit. exp. Ut omne habeat petitor, 
quod habiturus foret, ſi eo tempore * judicium 
accipiebatur, reſtitutus illi homo fuiſſet. l. 20. F. 
de rei vind. See the thirteenth Article. 
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2251 al- FA i the cow ah be get IS; gage 
* Jemn E obliged to reſtore 
Ih the Frs of that-Crop. For ſecing 
they were not cut down at 

the demand, they made à part of the 
Ground, and the demand interrupted the 

right, which the Poſſeſſor had to enjoy 
them. But if the Fruits were ſeparated 

from the Ground before the. demand, 

altho were not yet carried away, 


to this Poſſeſſdr l. For he having 

— 42 and ſe weaned them from the 

round, they belonged to him: and 

one cannot aer take away his 

PEE nor hinder. hu to 
carry hav is his RN} 


1. Bong, fidei poſſcfibris (frudtus) f aue mox cùm 
1 folo ſeparati ſint. 
vel uſ. amit. 

Etiam priuſquam percipiat, ſtatim ubi à ſolo ſe- 
parati ſunt, bonæ ke etpptoris. fiunt. l. 48. F. de 
E dom. 
Len 8 fructus accipere 1 1 non 6 
| privy col {ed etiam coepit ita Pin, ut 
derra continere ſe fructus deſierint. Veluti ſi olive, 
. . - uvz lectæ, nondum autem vinum, oleum ab aliquo 

flactum fit. Statim enim ipſe accepiſſe fructum 


eee 6 70) 1 DON 


= VIII. 


8. EY 11 the Re of a Tenement 

== — whieh is poſſeſſed by one who ſincerely 

ceffveh. believes himſelf” tg be the true Owner 

| thereof, .come in ſucceſſively,” and day 
after day, as the Rents of a Houſe, the 

Revenue of a Mill, of a Ferry-Boat, of 


a Toll, and others of the like nature, 


and the ſaid Tenement be recovered by 
Law, from the Poſſeſſor; he ſhall have 
whatever fell due before the demand, 
and muſt reſtore the reſt =. 


„Ker wle. of the firſt Section fine 


There are wiſts br the Poſſeſſor 
the who takes himſelf to be the right Own- 


3 
33 


Poſſeſſor 
whobelieves © 


timſef ro Fruits which he has enjoyed. Thus, 
be the true for inſtance, if two Brothers being Co- 
2 heirs to chew Father, one of Tr be- 
Fus. ing abſent, the other has enjo = all 
the Goods and Effects of the Inheri- 
tance, believing that his Brother was 
already dead, 1 will be obliged to re- 
ſtore A him when he returns, ra his 

Yo L. I. 


time of Proc 


but 1 Ke in the Field, they will be- 


l. 13. ff: gil. mad. af. 
viſd portion 


| coh: 


is obliged to make reſtitution of the 


ſhare of che Inheritance, with TR. 


Fruits which it has yielded. And it is 
the ſamę thing, with 


to all o- 
ther Corbeirs, whether they ſucceed by 
LF —— o without Teſtament, when 
of them has ed the portion he- 

to the other a. For che Title 


| 5 
longing r giyes him only right to his own 


5 and the portion of his Co- 

nereaſed by the Fruits which 
oceed from it. Thus the integrity of 
the Heir who enjoys all the Goods of 
the Succeſſion impl ies the conditian, | 
ee ig alle hd ha he has 
a iz he will do him juſtice as to 


= ortion. And this diſtinguiſhes the 
ion of this Heir, from that of 1 
5 8 Poſſeſſor Who takes himſelf to be 


the true Owner, and who has no reaſon 


to'\think that any body beſides himſelf 


has a right in what he poſſeſſes. 


Non eſt ambiguum, cùm familia ciſcundæ 
titulus inter bonæ fidei judicia numeretur, portio- 
nem hæreditatis, ſi qua ad te pertinet, incremento 
fructuum augeri. J. 9. C. famul. erciſc. 

Oohæredibus diviſionem inter ſe facientibus juri 
abſentis · & i orantis minime derogari, ac pro di- 
cam quz initio ipſius fuit in omni- 
bus communibus rebus, eum retinere certiſſinum 


eſt. Vnde j _—_— tyam cum reditibus arbitrio 


tamiliz erciſcundæ per akon potes ; ex facta inter 


s diviſi Fg nullum prjudicium timens. 
L. 17. C. eod. I. 44 | 
Fructus omnes 1. ee ſive ante adi- 
tam, ſive poſt 1 hæreditatem acceſſerint. I. 20, 


9.3· in f. F. de. e Fructibus augetur ha- 
7 5 cum ab eo poſh detur a quo peti Poteſt. 
C. de petit. bared. 

* perſan who ſucceeded alone to an Inheritance, which 
was not then claimed by any other Heirs, having enjoyed 
it, far ſeveral years, there ſtarted up another Herr, in 
the ſame degree with him, but whoſe Relatian was 2 
then unknown : and if the Heir who had enjoyed 1 
whole Inheritance during this long time, was not able to 
reſtore the Fruits of the Portjon belonging to his Co-Heir 
without being ruined, or very much mcommoded thereby, 
it would be equitable to moderate the faid Reſtitution b 
ſeme lib according 1 fo the e. 


X. 
If one e Co- Partner has enjoyed n 10. Auo- 
a Houſe, or Lands belonging in com- cler caſe of 
mon to the whole Partner altho*” 2 nw ny 
he thought that he had the 05 die ri ght 
to it, and altho' his enjoyment thereof 
was honeſt, and with an upright in- 
tention, yet he will nevertheleſs be obli- 
ged to make reſtitution of the Fruits for 
e ſhares of his Co-Partners o. Thus, 
for Example, if in the caſe of an univer- 
ſal Partnerſhip of all Goods without dif- 
tinction, one of the Partners, to whom 
a Relation or Friend had deviſed 
Will, or given by Deed of Gift, an 
Eſtate, had enjoyed the ſame apart by 
himſelf, believing, thro' an Error in 
Law, chat his Co- Partners had no ſhare 
Kkk therein, 
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46 1— 1 tions of the Fruits Sf 
ere cauſe their P- np. 
the faid Eſtate common 10 the 


all. tho right of that Partner was fe. 


ſtrained to Bis own Portion: and bis 


upright intention, Which had for its 
foundation only an Error in Law; did 


not give him à title to enjoy the Por- 


** 7 uſur. Si Kekur ſocietas wt a 
cietate communes, quos fructuß ex 


9. Ce. 0 41 


4 2 the fourth 3 | W Se the 
a article far forth 12 of. ol rt ip, 17 0 
the fourteenth Article of this Settion, another Ca 
a Poſſeſſor who. believes Hing 0 be the ri — 
Th ores, the Fruits. See ie rd Article of the third 

ion of thoſe-who recerue what. is not chern due, and 
the Remark on the ſaid Article. 
0 Hes 2 Non fie, fl ale, ae, mow 

Covenants. 1 0 
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XI | 4156 tt. 
The Reſtirative| of the Fruits es 
not extend to their full value, but we 
uſt-deduct from the value the Expen- 
ces that were neceſſary for the enjoy- 


;o be reſto- ment thereof: Such are the Expences 


red, the 
Expences 


laid out up- 


on them. 


12. The 


| Qued non folum in bonæ fidei poſſe 


for tilling the Ground, for the Seed, and 
thoſe, which are neceſſary for gatherin 

in the Fruits, and preſerving them. An 

this deduction is allowed even to Poſſeſ- 
ſors who knew what they enjoyed not 
to be their own; for theſe Expences 
being neceſſary, they diminiſh the ef- 
fective value of the Revenues, which 
conſiſts only in what remains after all 


charges are deducted. 


Hoc fructuum nomine continetur, quod juſtis 
ſumptibus deductis ſupereſt. I. 1. C. de frud. & lit. 
exp. Fructus eos eſſe conſtat, qui deducta impenſa 
ſupererunt. J. 7. F. ſolut. matr. Fructus intelligun- 
tur deductis impenſis, quz quærendorum, cogen- 
dorum, conſervandorumque eorum gratia fiunt. 

Kribus natu- 
is ratio expoſtulat, verim etiam in przdonibus. 


"1: eee 


This dedution of the Expences that are neceſſary for 
"Ja oying the Fruits, i grounded on the ſame Eq Rey 
the Reſtitution that is due to a Poſſeſſor J uſeful and 


neceſſary Expences, which have been laid out for improv- 


ing the Thing which he had in his poſſeſſion, or for pre- 
ſerving it: and which is allowed even to unjuſt Poſſeſſors, 
when they are turned out of their Poſſe Aeon. Benignius 
eſt in hujus qu — perſona (prædonis) haberi ratio- 
nem impenſarum (neceſſariarum & utilium;) non 
enim debet petitor ex aliena jactura lucrum facere. 

J. 38. F. de hered. pet. 

See the 7 Article of the tenth Section of the 


Contratt of Sale, and the fourth Section of 2 who re- 


cefve what is not their due. 


XII. 
Altho' in many forts of Revenues, 


Fruits be- the induſtry of the perſon who has en- 


1 | 3 


joyed them may * had the's teſt long to the 
Hine therein, yet th belong gre him, 3 of 


| wht is Mäſter of thi nd Which has a_ an pay 7 


ueod them: and the eſtiturion of im w 
uch Erdits ib not the leſs due to him, tile cd 
becauſe the induſtry of another 85 K. 
has — — in ucin | 
them. For the culture, RE ded, ane 
all the induſtty chat is n cceſſary for of yea 
ing Fruits or other Revenues, 


ſuppoſe the Ground Weh Be 9 to 8 | 


them? Thus, it is to the Right of 
Property which one has to the Ground, 

that the Right of Enj yment is annex- 

ed; and kt — — Which may be 
drawn from the Ground belongs to him 
who is Maſter of itz deducting from the 
value of the Revenue the 1 5 ne 


| deln; for enjoying it. 10 4 "TEAS 


1511 ft 5) 15111. 


bu Omni fructus non jure ſeminis, 44 jure oli 
percipitur. . 25. F. de uſur. 

In percipiendis fructibus magis corporis Jus er 
quo percipiuntur, quàm ſeminis ex quo oriuntur, 


aſpicitur. Et ideò nemo unquam Aubitavit, you 
fi in meo fundo frumentum tuum ſeverim, ſege- 


tern fer arg meum 
fieret. A4. l. ay. 5. I. . 21 A 


6 6 ido en: NORTE e 


The þ ies who. knows what he 13. 1. 

oſſeſſes not to be his own, is not only 2 Poſe 
_ to make reſtitution of the Fruits/* 
which he has reaped; but if by his ab- „abe 3 
ſence, or thro” acght ence, he for the tution f the 
want of cultivating, he has not reaped Fu 
any Fruits from t 6 Ground which he vey "WM 
was in poſſeſſion of, or if he has reaped 3% ga- 
only a part of what the Ground might hed frm 
have yielded if it had been cultivated ; be Wo 
he will be accountable for the Fruits 
which a good Huſband might have 


reaped. For the Maſter of the Ground 


might have enjoyed it in this manner. 
But with regard to a fair Poſſeſſor, who 
takes himſelf to be the right Owner, 
and who is notwithſtanding obliged to 
reſtore the Fruits, the Reſtitution may 
be regulated differently, accordi 
the circumſtances. Thus, a fair Poſ 
ſeſſor, who believed himſelf to be the 
right Owner, having been ſued by the 
aſter of the Thing which he is in poſ- 
ſeſſion of, ray afterwards be compared 
to an unjuſt oſſeſſor, and condemned 
to the ſame Reſtitution with him, if af - 
ter the demand made by the right Owner 
he has neglected the enjoyment thereof, 
or if he has diminiſhed the Revenue, by 
not making the neceſſary Repairs; and 
he will be anſwerable for it, as having 
done it in fraud of the Reſtitution 
which he had reaſon to be afraid of. But 
he who is obliged to make Reſtitution 
of Fruits which he had hoseftth an and 
airly 


Fruits 


___ "Of Inzxzrest, Cos rs, Oc. Tit. g. Sect.3 435 


fairly reaped before any deman d was 
made, as in the caſes mentioned in the 
ninth and tenth Articles, might be ex- 


cuſed, if for want of Repai 
reaſon of any other neglect, he had not 


drawn from a Ground, which he thought 


he might neglect with impunity, 
lieving it to be his own, that profit 
which another perſon might have made 
of it with greater care n. NN 
b * Fructus non modd percepti ſed & qui percipi 
honeſtè potuerunt, æſtimandi ſunt, 1, 33 ff de rei 
 windic, See the ſixth Article of the third Section 
Ses the Texts cited on the ſixth Article. - 
Allo the Text quoted on this Article makes no 
Aſtinction between e who believe themſelves to be 
the right Owners of what they poſſeſs, and thoſe who 
know that they poſſeſs what is another's, yet it ſeems. 


diſtinguiſhed in this Article. 


14, Te The Heirs or Executors of urjuſt Poſ- 
wen fan ſeſſors, are bound to the ſame Reſtitu- 
wut Tf tion as they are to whom they ſucceed, 
| 72 ſue- for they come in their place. And as 
ceeds ro his they have the Goods and Rights belong- 
£93 ing to the ſaid perſons, ſo they bear 
"likewiſe their burdens: and they enter 
into the ſame Engagements which they 
were under; and altho' they may hap- 
pen to be altogether 1 0 5 of any un- 
fair or diſingenuous dealing, yet their 
integrity will not hinder the effect of 
the unjuſt poſſeſſion of thoſe whom 
they repreſent *. AS 
* Haredis 

habenda fortuna 

exp. 


us ſuccedentis in vitium, 
J. 2. in f. C. de fruct. lit. G 


15. Efi- In the Reſtitution of Revenues, the 

oy 545 value whereof may riſe or fall from one 

uber Reve- year to another, whether they conſiſt in 

nues year Money, as the Rents of a Houſe, the 

6 year. Farm of a Mill, of a Toll, and others 

of the like nature; or whether they be 

the Fruits of the Ground, orRent paid 

in Corn, and other kinds; the Arrears 

thereof are eſtimated on the foot of 

what the Houſe or Lands may have pro- 

duced, and of the value of the Kinds, 

according as the differences of the times 

may alter their price: or this liquida- 

tion is made according to the Leaſes, if 

there be any that are not liable to ſuſ- 
picion. 

7 Quanti fuiſſet eo die quo dari debuit. J. lr. F 
de . zritic, See the ſeventeenth Article of the 
ſecond Section of the Contract of Sale. 

In France, this Effi is made in the manner as is 
preſcribed by the Ordinances, of which theſe are the words : 
In Cauſes or Attions, Real and Perſonal, which are 
commenced for Lands and Things Immoveable, if there 
fs os of Fruits decreed, they ſhall be adjudged 
ol. 


from the time that the P 


epairs, or by 


70 be juſt to diftinguiſh them in the manner they are 


not only the time of Conteſtation of Suit, but alſo 
8 
Ay, an ö ge 7 i J poſſeſſion. 
before the Conteſtation of Suit ; nevertheleſs, according to 
the common wy Mary {avs par wars which ſhall 
be ſettled according to the Exrract taken aut of the Re- 
Siſters of the ordinary Furiſdittims. Ordinance of 1 539. 
Art. 94. In all our ordinary Courts of Fudicature, 
whether general or particular, report ſhall, be maide every 
week of the Value and common Eſtimate of all ki 
great Fruits, ſuch as Corn, Wine, Hay, and others 
of the like kind, &c. Art. 102 and 103. And by 
the Extratt taken out of the Regiſters of the ſaid Courts, 
and no otherwiſe, ſhall be proved for the future the 
Value and Eſtimate of the ſaid Fruits, as in Execu- 
Hop of Decreez or Sentences, as in other matters, in which 
Appraiſements are neceſſary. Art, 104. If there is a 
Sentence, or Decree for Reſtitution of Fruits, thoſe of the 


laft year ſhall be delivered in kind: 1 


the preceding years, in liquidating them regard 

had to the 7 — Seaſons, and 3 —— = _ 
year, unleſs it ſhall have been otherwiſe directed by the 
Fudge, or agreed on between the Parties, © Ordinance 
of 1667 Tit. 30. Art. 1. See the other Articles 
of the ſaid thirtieth Title. Sit 


Altho' the Reſtitution of Fruits be 16. Reſi- 
commonly underſtood only of the Re- of 
venues of Immoycable Things, yet ſee- Fog” 
ing there Are Moveable Things which Moveable 
produce Revenues, we may apply to Things. 
them the ſame Rules, according as hey 

are applicable thereto: as for Eram le, 

to the Revenues which ariſe from Ani- 

mals, and to the profit which may be 

made of Things which are let to Hire 
by thoſe who make a trade of it, ſuch 
as an Upholſterer who lets out a Suit of 
di veſtimenta, aut ſeyphus petita ſint, in fructu 
hæc numeranda eſſe, PR locata ea re, mercedis 
nomine capi potuerit. J. 19. fl. de uſur. = 


XVII. 


Whatever number of years the enjoy- 17. Thee 


ment, for which Reſtitution is to be is 10 Inre- 


made, may have laſted, altho' the Poſ- % due for 


the Fruits, 


ſeſſor may have known that what he after a 


oſſeſſed was not his own, yet there is Demand. 
due only the bare Eſtimate of that en- 
1oyment; without any intereſt for the 

alue of the Fruits of each year. But 
if a legal Demand has been made of the 
faid Intereſt, the ſame will be due from 
the time of the Demand. For the Va- 
lue of the ſaid Fruits, which are a real 
Subſtance, is in lieu of a Capital *. 


 * Neque corum fructuum qui poſt litem con- 
99a 5 officio judicis, reſtituendi 25 uſuras 
æſtari oportere : neque eorum qui priùs ti, 
ter malæ fidei poſſeſſori ace J. ow de 
aſur. Fructuum poſt hæreditatem petitam percep- 
torum uſuræ non præſtantur. Diverſa ratio eſt eo- 
rum qui ante actionem hæreditatis illatam percepti, 

hæreditatem auxerunt. J. 1. f. 1. F. de hered. petit. 
Paulus reſpondit, fi in omnem cauſam, conductio- 
nis etiam fidejuſſor ſe obligavit, eum quoque, exem- 
plo coloni, tardiùs illatarum per moram coloni pen- 
ſionum præſtare debere uſuras, J. 54. ＋ locat, 
KRK 2 ITLE 
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Z 8 7 vinces the Mind of a Truth: 


—_ ſo —— there are diffe- 


s the ſame. 
Thus, » withous — with the Di- 
Ds Truths of Religen My A a- 
po all certainty 
of God: DR th 8 to us, 
akes us to” feet and to love 
A and* 4 by realen of other diffe- 
rent Proofs. of an infinite” force, Which 
it is not our bufineſs t9 treat of here. 
We babe! in Sciences the knowledge of 
4 great number of Truths which are 
tain and unchar | Eh ; but there 
F that 'isz of which has beet 


— — 


72527 


done, of What bas happened; as a5 


for Example, that one has c 
a Robbery or a Murder, that a Teſ- 

tament is forged, that in a Fire, a thing 
which was ſaved ot of it was depoſit- 
ed in the hands of à neighbour, who 
denies the Depoſit, that a Poſſeſſor of a 
| Houle or Lands has enjoyed it for the 


ſpace of ten, twenty, or thirt 
& - an infinite nfunber of other 1 l 


ſeveral nature. 

þ There is this which. i is common to all 
the different ſorts. of Truths, chat rub 
is nothing elſe but that which 3s in reality 
and to know a Truth, is barely to know 
HA " 1 # 
is ſaid or if it i di t ut the 
Ws which lead us to R knowled ig 
of the Truth in ingtters of Fact, 
very different from thoſe which eſtabliſh 

the Truths that” are taught in Sciences. 
For in Sciences, all the Truths which 
may be known in them have their na- 
ture fixed and immov cable, and are al · 
ways the ſame neceffarity, without any 
dependance on the deed of Man, or on 
ny fort of change. Thus, the Prooks 
heſe Truths are dmwn from their 

own nature; and they are known either 
by cheir ſeler idence, "if they are firſt 


if a] 


8 v. ! as rent * MJ my * at 
* ly * . 


4 2 * 188 f 71 5 18 th * x) 1 g \ g 
AY 4 * — 5 
* R 4 IG 51 2. 


* "a 9 4 7 E. , = 3 ; 2 wy 11 the Fs are 
NE; call thar 2 Proof which cen. 
and as there are Truths of di- 
There are Prothe 


on the deed of 
Mes of. Events, which. 


14 and Tauche which are er 
in themſelves: or if they 


. „ — — Zopfit —— 
Connexion that links them together, and 
> Which makes them to be on the 


ont by the other, according as they are 


Bur Har Pf which hight 5 


on Canſes 

it 18 

not hot by 1 led are 8 and 

able on whic d that. 
EO hab 8 5 


ned, that we can know 


it: but we — — recourſe to Proofs: 


of another kind; and it is by other 
ways that we muſt diſcover this ſort of 
Truths. Thus, for Example, 
has been killed on the high way, being 
alone in the night time; the truth ot 
the cauſe of this Murder, and the queſ- 
tion to know who it is That has killed 
this man, will not depend on Principles 
that are certain, and of which the Evi- 


dence will lead us to the preciſe know-. 


ledge of the Author of this Crime, with 
a certainty like to that' which Demon- 
{trations in Sciences do produce. And 
it may likewiſe” fo fall out that it may 
be impoſlible to know it. But if it i 
diſcovered, it will be only by Proofs 


that may be drawn from circumſtances 


which ſhall happe 79, be linked toge- 
ther with this and which will 
depend on Koons i that have happened 
by: accident, ſuch as the caſual rencoun- 
ter of ſome Witneſſes, ' and fuch ſigns 


and tokens as there may h to 
conjectures, and preſumptions. And 


even altho' there ſhould chance to be 
two Witneſſes, beyond all manner of 
Exception, who ſhould fay that they 
had ſeen the Murderer, whom they 
knew, actually "the ſaid man, 
yet the certainty of ſuch a Proof is of 
another kind than that- of the Truth of 
a Propoſition clearly proved in a Sci- 
ence, and has not the character of a 
Demonſtration ; becauſe it is not im- 
poſſible that two Witneſſes may be de- 
ceived, or even that they may have a 
mind to'deceive. But the force of this 
Proof confiſts in this, that it is preſum- 
ed from _—_—_ ood ſenſe, that they are 
not deceived themſelves, and from their 
probity, that they do not intend to de- 
ceive others. So that this Proof ſeems 
in n effect to be grounded only on Pre- 
tions. However, theſe Preſum 

tions of Trutz, which ariſe from t 
teſtimony of two Witneſſes are ſuch, 
that the Laws both of God and Man 
have appointed them to be held as a 


ſure Proof, when the Depoſitions __ 
Wit 


F (7 _—_ 
N bs So ö * . 1 


+ | I ag 2 a 75 3 * reds 4 | ee . * 
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neſſes are perions againſt : 


lies no XC tion. And altho' it be 
true that 


kind e has not the 
a, 


Character of the certainty of a,Nemon- 
tration, becauſe it is; 'of guite another 
kind z yet nevertheleſs it has another 
fort, of certainty which perſuades fully, 
when the fidelity of the Witneſſes is 
well known; becauſe this Proof hath 
its foundation in the certainty of a Truth 
which is a ſure . and Which is 
drawn from the very Natuxe of Man, 
and from the Cauſes which govern his 
Actions. . According to this Principle, 
ir is certain that two perſons Who have 
Reaſon, and who are not * by 
ſome impreſſion of Hatred, Revenge, 
Intereſt, or ſome other Paſſion, can ne- 
ver agree to bear falſe witneſs together 
in a Court of Juſtice, and that upon 
Oath. And we may conchude certainly 
from the natural Pxinciples of our Ac- 
tions, that Witneſſes who ſwear that 
ar will ay nothing but the Truth, do 
really 2 — if nothing changes in them 
the Natural Order. And) altho' it be 
true, that the Judges cannot always be 
ſure that the Witneſſes are ſincere, and 
that they give their Evidence without 
intereſt, and without paſſion, and that 
there are often even falſe Witneſlbs ; yet 
it would be unjuſt, as well as abſurd, to 
give credit to no Witneſs at all, beeauſe 
we cannot be certain of all Witneſſes 
that they do not lie. And it is a ſuffi- 
cient juitification of the Rule, W hich 
declares the teſtimony of two Witneſſes 
to be a ſufficient Proof, that it be true 


in general, that it is the Natural Order 


for Men 'to tell the truth which the 

know, when they cannat do atherwi 
without involving themſelves in the 
lt of Perjury: and in particular, if 
in the Evidence that is given there ap- 
Dear no reaſon which may make us 
oubt of the weve of thoſe who are 
produced as Witneſſes z for by that one 
Judges, that it is the Truth which they 

| | Bis. declared, 
This ſame Principle of the conſe- 
quences that may be drawn from the 
Natural Cauſes which govern our Ac- 


at the ſight, of the danger to which he 


god. to Expoſe the Child. 
At may be remarked; on the nature of 
the Proofs of Facts in this Example, and 


Demon» that of | Proofs, by, two Witneſſes, and 


we ſhall find it the ſame likewiſe in all 
the other kinds of Proofs of Facts, that 
although they be different from thoſe 
which, we may have of a Truth in a 
Science, yet there is. ſtill this common 
to all kinds of Proofs in general, that 
their force conſiſts in the certain con- 
Kors which we may draw from ſome 
Truth that is known, to conclude from 
thence the 'Truth of which we ſearch 
the proof; whether it be that we draw 
a conſequence from a Cauſe to its Effect, 
or from an Effect to its Cauſe, or from 
the connexion of one Thing with ano- 

her. | 1 LO ts, Ty 
Me have made here theſe Remarks, 
to ſhew by theſe Principles of Proofs, 
that in all the Queſtions where the mat- 
ter is to know it a Fact is proved, or if 
it is not, it is neceſſary to judge thereof 
by the certainty of the Foundation on 
which the Proof is built, and by the 
connexion which the Fact that is to be 


proved may have with that Foundation. 


And as it happens very often, either 


that the Foundation is/not yery ſure, or 


that the Fact in queſtion is not neceſſa- 
rily linked with it, we find then, in- 


ſtead of Proofs, only Conjectures , 


which are not ſufficient to eſtabliſh a 
certain proof of the Truth. Thus, far 
Example, if ſome days after a quarrel 
happening between two perſons, one of 
them is found killed, and that there is 
againſt the other no manner of proof 
beſides the bare circumſtance of that 
QuAITSl we cannot from thence con- 
clude with certainty, that it was that 

erſon who committed the murder. For 
5 that Enmities and Quarrels are 
but ſeldom carried to ſuch extremities, 
this Murder may have had many other 
cauſes. So that as there is no neceſſary 
connexion between this death and that 

uarrel, this circumſtance alone will not 
be ſufficient to ground a Sentence of 
Condemnation upon, and it can only 
form a Conjecture. 


It may be gathered from theſe Re- Two /orts f 
marks, that there are two forts of Pre- Treſumpii- 
ſumptions: Some of which are drawn“ 


tions, furniſhes us likewiſe with ether 
different proofs of Facts, by the con- 
nexion that is between the {aid Cauſes 


and their Effects. Thus Solamon found- 
ed his Judgment between the two Wo- 
men, upon the diſcovery which he made 
of the true Mother, by the commotion 
and trouble which he forclaw the Ma- 
ternal Affection would produee in her, 


by a naceſſary conſequence from a Prin- 
eiple that is certain; and when theſe 
ſorts of Preſumptions are ſo ſtrong, that 


one may gather from them the certainty 
of the Fact that is to be proved, with- 
out leaving any room for doubt, we 

give 
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they have the ſame effect and do eſta- 
blich the truth of the Fact which was 
in diſſ 
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te. The other Preſumptions 


wy * 


e "'Thilre Bits ee 
we ſhould diftinguiſh the different man- 


are all thoſe which form only Conjec- they 


tures, without certainty'; whether it 
be that they are drawn only from an 
uncertain Foundation, or that the con- 


ſequence which is drawn from a certain 


1 : 


Truth is not very ſurmme. 
It is becauſe of the difference between 


theſe two ſorts of Preſumptions, that 


the Laws have appointed ſome of them 
to have the force of Proofs, and have 
not left the Judges at liberty to conſi- 
der them only as bare Conjectures, be- 
cauſe in effect theſe forts of Preſumpti- 
ons are ſuch, that one ſees in them a 
neceſſary connexion between the truth 
of the Fact that is to be proved, and 
the certainty of the Facts from whence 
it follows: Thus, for inſtance, in France 
it is enacted, by an Edict of Henry II. 
that if a Woman has concealed her be- 
ing with Child, and is brought to bed 
privately, without any witneſs, and it 
| be found that the Child never was 
_ chriſtened, nor had any publick Bury- 

ing, ſhe ſhall be reputed to have mur- 
dered her Child, and be puniſhed with 
death. And there are other ſorts of 
Preſumptions which the Law directs to 
be held as certain Proofs; ſo that we 
ought to take heed not to diſtin- 
guiſh the ſenſe of the word Preſumpti- 


ons from that of Proofs, in ſuch a man- 


ner as never to take Preſumptions to be 
' Proofs, ſeeing there are ſuch Preſumpti- 
ons as are ſufficient to eſtabliſh the Proof 
of a Fact. But whereas the word Proof 
is taken for a full conviction, the word 
Preſumption is extended to all the conſe- 
88 which may be drawn from the 


everal arguments that may ſerve to prove 


a Fact, whether it be that thoſe conſe- 
quences amount to the Evidence which 
may make a full Proof, or that they 
leave ſome doubt. | | 
* See the Edi of Henry II. of the | 
rouching Women TL. 1 2 
V. I. 34. ad leg. Jul. de adult. 


Me have thought it neceſſary to make 
here theſe Reflexions upon the nature 
of Proofs and Preſumptions, in order to 
eftabliſh the Principles of the Rules 
CO ing this matter, and to diſcoyer 
the na cauſes of that which may 
eſtabliſh the certainty of the truth of 
matters of Fact. For it is by theſe 
Principles that we are enabled to judge 
of the ſtrength or weakneſs of the ar- 
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ings obſerved in Courts 


1 . „ 


firſt Section choſe Rules which are com- 
Wen bo then: 95 en 


We ſhall not ſet down among theſe 


only the Proceed - 
Juſtice in the 
matter of Proofs; ſuch as the formali- 


Rules, ſuch as re; 


ties neceſſary to be obſerved for the 
proof of private Writings; in examin- 
ing and interrogating 


ir Witneſſes, in 
1 taking dow in writing 
their itions, and receiving the 
Objections that may be made againſt. 


4 


the Witneſſes, by thoſe againſt whom 


rogaring Oar Parties upon Facts, of 
king the Oath of the Party, when 
the Adverfary is willing to haye the 
matter in diſpute decided by it; and 
the other di t Proceedings, whe- 
ther it be in Civil or Criminal Matters. 
For all theſe things relate to the Order 
of Judicial Proceedings, and therefore 
do not belong to this place, and are re- 
gulated by the Ordinances, for the moſt 
part otherwiſe than they were by the 
Roman Law. And here we ſhall ex- 

lain only the eſſential Rules which re- 

te to the Nature and Uſe of the ſeve- 
ral forts of Proofs and Preſumptions. 


they are produced: the form of inter- 
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SEO T. I. 
Of Procfs in general. 


The CONTENTS. 
1. Definition of Proofs. 


2, Proofs are of two ſorts. 


3. Facts which have ns need of proj i 
4. He who advances a Fd, ought ts 


prove it. | 
7. The Defendant ought to prove the fact, 
on which he grounds his defence. 


6. Each party may on his part prove the 


contrary of the fatts alledged by 
the adverſe party. 


7. The parties have mutual liberty to al- 


ledge facts, and to prove them. 

8. Provided the fatts have relation to the 
affair in hand, © 

| o. A 


456 . Ne lte Proof 


{ 7 | 
9. 4 ”—”— adj a red : * holds" * e's 


© 
& by 7 x ? 4 
ier * 


ii 'Prudenice of the 46 Rar 


11. 2 pr 90% 1 is" neceſſury to examine, 
ii. F /they are according to form. 
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e are EY ſorts rah thoſe 


21 o hk the Law appoints to be held as 
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certain, and thoſe whereof the effect is 
lelt to * diſcretion of the Judge. Thus 
© the Law will have the uniform Depoſi- 
tions of Witneſſes that are unexception- 


oo "2hle. and who are in the number re- 
quired by Law to be received as a cer. 


X wh tain proof of a Crime, or other Fact. 


Thus the Law eſtabliſhes it for à ſure 


roof of an Agreement, if the Contract 
D ſigned b 9 or if they have 
not been able, or could not write, if it 
is ſigned either by a Notary and two 
Witneſſes, or by two Notaries without 
any Witness, 9 to the different 

U [ages of the places. But when there is 
nothing elſe E preſumptions, tokens, 


conjectures, imperfect evidence, or d- 


ther ſorts of Proofs which the Law has 
not directed to be held for certain, it 
leaves it to the diſcretion of the Judge, 
to diſcern what may be received as 
Proofs, and what 8 5 not to ny 


5 | that effect k 


3. Falls 


Se the Afb au of the Fw 
B he bok BAI 
The uſe of Proofs does not concern 


which have Facts that are naturally certain, and 


ve weed of 
Prof u 


whereof the Truth is always preſumed, 
if the contrary is not proved. Pur it re- 
ſpects only Facts which are uncertain, 
and of which the truth is not preſumed 
unleſs it be proved. 'Thus, for Exam- 


| 75 he who demands a Succeſſion, or a 


egacy, by virtue of a Teſtament, has 


no occaſion to prove that the Teſtator 


was in his right Senſes when he made 
the Teſtament, in order to eſtabliſh from 
thence the validity of the Teſtament. 
For it is naturally preſumed, that every 

one has the uſe of his Reaſon. But the Heir 
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of blood, or next of kin, ho in order to 
annul the ſaid d Teſtament, alledges the in- 
{aniryof theTeftator;oughtto prove that 
Fact. Thus he who demands to: be re- 
8 from 8 _—_— of his 

inority, to prove his Age e. 
Thus he who Nennen be Pro} br 
of 4 Houſe or Lands which are in the 
poſſeſſion of another 5 1 5 _ to 
make Proof of i it a . 


Cum te mph vii quinque annis eſſe 
proponas; adire provinciz debes, & de 
TR obare. J. 9. C. de Probar, 

ones, quas ad te pertinere dicis, more 


i wh. proſequere. Non enim poſſeſſori in- 
obandi 


cumbit neceſſitas pr i eas ad ſe pertinere, cùm 


te in probatione ce ſſan „ien ae eum re- 
maneat. I. 2. C. de probat 
See the ſroentl nel. of the fourth Seefion, 


Mienen 


LE) 11085 111 10 IV. 


It follows from the preceng Rule, 4. He who 
that in all the cafes of a Fact that is advance: a 


conteſted, if it is ſuch that it be neceſ- di, 9% 


ſary to make proof of it, it lies Always — 
on the perſon Who advances it, to prove 
it. Thus all thoſe who make any de- 
mands that are founded upon ſome mat- 
ter of fact, ongbt to Phone the oth - 
the fact, Tf it is conteſted. 

who demands a. Legacy beq nde bo | 
a Codicil, . ht to pro ve che Codicil to 
be true; This is "the reaſon why it is 
commonly ſaid, that it is incumbent on 
the Plaintiff to prove his fact. 


20 re e es incurabe Wi qui 


4. 21. 
N bf ae it Tae qui dicit, non qui negat. 
2. e 
Actore non probante, qui convenitur, etſi nihil 
rauen en obtinebit. I. 4. in f. C. de ednlo. 
hogs the ante Article of the ons DU 
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As OE Plaintifs are obliged to prove 5. The De- 
* facts on which they ground their fendane 
demands, ſo likewiſe if the Defendants gbr to 
on their part alledge facts which they . as 
make uſe. of as a foundation of their de- ;. 
fences, they ought to prove them. grownds his 
Thus, a Debtor who confeſſing the defence. 
debt, alledges for his defence that he has 
paid it, ought to make brook of the 
payment. And altho' he be Defendant 
in the Suit, yet he is conſidered in re- 


gard of this fact as Plaintiff. 


:*:Tn exceptionibus dicendum eſt, reum m partibus 

actoris fungi oportere. Ipſumque exceptionem, 
velut intentionem implere: ut puta ſi pacti con- 
venti exceptione utatur, docere þ ebet pactum con- 
ventum factum eſſe. J. 19. F. de probat. 


Nam reus in exceptione actor eſt. I. 1. . de ex- 


cept. preſe. & prejud. Ut creditor qui pecuniam 
it numeratam, implere cogitur, ita rurſum debi- 


tor qui ſolutam affirmat, ejus rei 99 Præ- 
ſtare debet. 4. 1. C. de robat. N | 
VI. Altho' 
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is, from which one. ta draw th 72 
ſequences which "may ferve to bl 
the Right..of: the 944 alledges 
the ſaid I fac and he dught on the 15 
trary to tefeX thoſe facts of which, 
N if were true, would be: 
Thus, for inſtance, he: bee 
Wa to eit a Houſe e Land from 
the perſon who had purchaſed it, be- 
lieving himſelf to be Proprietor thereof, 
bäecauſe he had lent the Money for the 
purchaſe, would demand to no 
do be admitted to prove this fact; and 
this proof would be of no en of uſe 
to his pretention, ſceingithe property of 
the Houſe or Land does not wi 
bim who advanced Tow Money to the 
purchaſer". | 
| jure competenti Ae gu uæ in quetiio- 
nem veniunt, dominium ad te oftende pertinere, 


Nam res vindicantem ab emptore, ſuos numeratos 


nummos aſſeverantem er * probationem TG 
non convenit : ſiquidem hujuſmodi licet pro 
factum, tamen iatentioni nullum præbet 125 


lum. I. 21. C. 46 aba. Soo the Fourth Article of 
b ofa en 
n 

A thing that ane adjudged hold the 
A, place o hg wh regard tv hoſe be- 


„r Tween whom, they are oe if they 
— have not K or if there lies 8 


e proved: and he will 


been 0 


not been urjzed by the others". Oe 


| _ non præjudicare. Il G3. F de re on tor. tit, C 


arpoſe to be the ęffect of a Proof, and w arſe 
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the aten che Judges oo Nu Shit dence of 
fcert whether Depoſition of the Fudge. 
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Proofs; be ſufficient, er not . And 
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; with firſt e n "Se 4 6 « Jadge ought 11. In proof 


to make, in order to know ought it is neceſ- | 


regard ought to be had to it, is con- , n ve 
cerning the Formalitics thereof; that 2 10 
is, if the Proof be according to . 
Order preſeribed by Law. 
the caſes where Proofs by W 2 
may be received; it is neceffiry to en- 
2 if hep 5 in the number which 
if they bave giyen 
their teſtimony by word of mouth, if 
there be no cauſe which: ma render 
their Evidence ſirſpedted,. if they have 
been ſummoned, if they Hay been 
ſworn; and, in à word, if their Depo- 
fleions have pern accompanied with all 
the Formalities which the Law requires r. 
Thus when it is by 1 that one 
pretends to oy a Fact, it i neceſſary 
it be an Original, or 2 


Copy: 


oh examine if 


Of 'Prooes and ParSUMPTIONS: | Tit. 6. Sect. 2. 


opy: if it is an Act made in preſence 
of a Publick Notary, and of which 
the date is certain; or if it is only a 
2 Writing, 

arties, and to which they may have 
put what date they pleaſed: and if the 
Act has the Formalities required to 
make it Aurhentick, and if it be ſuch 
as ought to be received for a Proof 1. 


di teſtes omnes ejuſdem honeſtatis, & exiſti- 
mationis ſint. J. 2 1. f. 3. F de reſhb. v. I. 3. end. 
Divus Hadrianus Junio Rufino Proconſuli Ma- 
cedoniz reſcripſit, teſtibus ſe, non teſtimoniis cre- 
diturum. J. 3. §. 3. F de refiib. See the third 
Section. | EY f 
1 Non ex indice & exemplo alicujus ſcripture, 
2 | NN J. 2. F. de fide inſtr. See the 


on. 


XII. 


20%. if t X The ſecond examination of the Pro ofs, 
arecordud- conſiſts in diſcerning that which reſults 


from them for eſtabliſhing the truth of 
the Facts which were to be proved, 


whether it be by Witneſſes, or b 
Writing, or otherwiſe. ' Thus, as fo 
the Depoſitions of Witneſſes, the Fudge 
examines if the Facts td which they de- 
| poſe are the ſame which ought to have 

cen proved, or if they are other Facts 
PR RE hae ey he ae eh rave 
certain conſequences of the truth of the 
Facts in diſpute: If the Depoſitions a- 
gree one with the other, or in Fe they 
iffer, whether the difference can be 
reconciled ſo as to make a Proof, or 
whether it leaves the thing uncertain: 
If the multitude of Witneſſes leaves no 
manner of doubt: If among ſeveral 
Witneſs who depoſe differently, the 
probity and authority of ſome of them 
a more weight to their teſtimony : 


©» 


Tf there is no Variation in a Depoſition : 
If the facts are notoriouſly: evident, and 
confirmed by. publick fame, in the caſes 
where theſe circumſtances may be con- 
ſidered : I me of the Wilineſſes be 
| d of partiality, by reaſon of fa- 
vour or hatred to one of the parties. 
Thus in Prov by Writing, and in all 
the other kinds of Proofs, it depends 
on the prudence of the Judge to diſ- 
cern that which may ſuffice foreſtabliſh- 
ing the truth of a Fact, and that which 
leaves it doubtful: to conſider the rela- 
tion and connexion which the Facts re- 
ſulting from the Proofs may haye with 
thoſe which are to be proved: to exa- 
mine if the Proofs are "concluding, or if 
the are only E merger ſigh A. 

reſumptions, what regard dught to 
8 N and in a = 8 0d 
of the effect of the Proofs by all t 
different views which one may have 
-  Vor. I. 


only by the 


from the knowledge of the Rules, and 
from the Neflections on the facts and 


cireumſtances : 


Quæ argumenta ad quem modum probandæ 
cuique rei ſufficiant, nullo certo modo ſatis definiri 
poteſt. Sicut non ſemper, ita ſpe, ſine publicis 
monumentis cujuſque rei veritas deprehenditur, 
alias numerus teſtium, alias dignitas & autoritas, 
alias veluti oonſentiens fama confirmat rei, de qua 
quæritur, fidem. Hoc ergo ſolum tibi reſcribere 
poſſum ſummatim, non utique ad unam probatio- 
nis ſpeciem, cognitionem ſtatim alligari debere, ſed 


ex ſententia animi tui te æſtimare oportere, quid 
aut credas, aut parum probatum tibi opinaris. I. 3. 


5.2. F. de reſtib. : | 
In teſtimoniis dignitas, fides, mores, gravitas 
examinanda eſt, & ideo teſtes qui adverſus fidem 


ſuam teſtationis vacillant, audiendi non ſunt. J. 2. 


F. de teſeib. Si teſtes omnes 2 honeſtatis & 
exiſtimationis ſint, negotii qualitas, ac judicis mo- 
tus cum his concurrit, ſequenda ſunt omnia teſti- 
monia. Si verò ex his quidam eorum aliud dixe- 
rint, licet impari numero, credendum eſt. Sed 
quod naturæ negotii convenit, & quod inimicitiæ, 
aut gratiæ ſuſpicione caret. Confirmabitque judex 
motum animi ſui, ex argumentis & teſtimoniis, 
& quæ rei aptiora, & vero proximiora eſſe compe- 
rerit. Non enim ad multitudinem reſpici oportet, 
ſed ad ſinceram teſtimoniorum fidem, & teſtimo- 
nia quibus potiùs lux veritatis aſſiſtit. I. 2 1. F. 3. 
. S557. | 

I Indicia certa, quæ jure non reſpuuntur, non mi- 
norem probationis, quam inſtrumenta, continent 
idem. 19. C. de rei windic. by 5 
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"HE force of Proofs | by Writing 


ced to preſerve by Writing the re- 
Mare Dee 1 ELF  . 

membrance of things that have been 
ranſacted, and to perpetuate the memo- 
ry of them to poſterity, whether it be 


that they may, ſerve as Rules to the par- 


ties themſelves, ot as a perperual proof 
of What is written. Thus Covenants 
ue put down in writing, in order to 
preſerve the Dry of, what the con- 
wr: parties have: bound themlelyes 
to, and to make to themſelves thereby 
a fixed and unchangeable Law, as to 
what has been agreed on. Thus Teſta 
ments are written, that a remembrance 
may be 555 of what has been ordered 
by che Teſtator, who had a right to diſ- 
— of his Goods, and that it may 
erve as a Rule to his Executor, and to 
the perſons to whom he has left Lega- 
cies. Thus it is thought fit to write 
Sentences and Decrees of Courts, Edicts, 
Ordinances, and every thing which is 
to ſerve as a Title, or a Law. Thus 
it is cuſtomary to write down in pub- 
lick Regiſters, Marriages, Chriſtenings, 

L11 ; and 


1 conſifts in this, that men have 
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are there recorded. 
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and other Acts which ought to be re- 
corded; and other the like Regiſters are 


kept as a publick and perpetual Repo- 


ſitory of the truth of the Acts which 
The written Contract therefore is a 
proof of the Engagements of: thoſe who 
— contracted, and the written Teſta- 
ment is a proof of the will of him 
who has made it. And theſe Proofs are 
in the place of Truths to the perſons 
whom they concern. Thus, a written 

e, wy a proof againſt the 
Contracters, againſt their Heirs, and a- 
gainſt all thoſe who repreſent them, and 
who ſucceed to their En ents. 


Thus, a Teſtament proves the truth of 


the diſpoſitions made by the Teſtator, 
and obliges the Executors and Lega- 
tees to execute them. al ie 
It is eaſy to 8 how neceſ- 
ſary the uſe of 

preſerving the memory of Agreements, 
of Teſtaments, and of other Acts of all 
kinds; and that there can be no better 
proof of them, ſeeing the Writing 
preſerves without change or alteration, 
whatever is ſet down therein, and ex- 
preſſes the intention of the perſons by 
their own proper teſtimony and Evi- 
dence. . But ſeeing all perſons cannot 
write, it has been t oug t fit, for the 
conyeniency of thoſe who cannot write, 
to eſtabliſh publick Officers, who are 
called Notaries Publick, and whoſe 


Function is ſuch, that the Acts ſigned 


either by two Notaries, without an 
witneſs, or by one Notary and Wirnel. 
ſes, according tv the different uſages of 
places, make a legal proof of the truth 
of that which is written between the 
perſons who cannot either write or read. 
And as to perſons who can write, their 
Sign Manual, without the preſence of 
a Notary, makes likewiſe a proof of 
the truth of that which is written: but 
with this difference between Acts writ- 
ten without the preſence of Notaries, 
which are called private Writings, and 
thoſe which are ſigned by Notaries ; 
that theſe are received as a proof in 
Courts of Juſtice, and prove two facts. 
One is, that the Act has been ſped be- 


tween the perſons who are named in it, 
at the time, and in the place there ſpe- 


cified: And the other is, that the inten- 
tions of the Parties concerned are there 
explained. And the authority of this 
Proof is founded on the publick Func- 
tion of Notaries, who are eſtabliſhed 
for this very purpoſe, to render the Acts 
which they ſign, authentick. But pri- 
vate Writings do not even prove by 
N 8 


riting has been, for 


whom they are written, and it is neceſ- 
ſary to verify them; that is, to prove 


be A 4. 5 is of writi 
Covenants, and the infinite num np. 


inconveniences that attend the admiſſion 
of the proof of ' unwritten Covenants, 
in the manner that it was received by 
the Roman Law, have been the motives 
which induced the Kings of France to 
make the Ordinances, whereby it is pro- 
hibited to receive other , proofs than 
kak for Covenants, where the Sum 
exceeds One Hundred Livres, as has 

been remarked in another place *. And 
it is for the ſame reaſon that the Ordi- 
nances have directed that there ſhould 
be kept publick 1 5 of Chriſten- 


ings, Marriages, Deaths and Burials, 


Ordinations, Admiſſions into any Reli- 
gious Order, to the end that people ma 

eaſily come at the certain proof of theſe 
ſorts of Facts b. Which does not hin- 
der but that in caſe the ſaid Regiſters 


ſhould happen to be loſt or deſtroyed, 


one may be allowed to make uſe of the 
other kinds of proofs. Is 


See the Remark on the twelfth Article of the firfl 
Seftion of Covenants in general. It is neceſſary to ob- 
ſerve, with reſpect to this Prohibition by the Ordinances of 
France againſt receiving the proof of Covenants by Wit- 


 neſſes, that it does not extend to things depoſed in a 


caſe of neceſſity, nor to the other caſes explained in the 
third and fourth Articles of the twentieth Title of the 
Ordinance of the month of April 1667. 
13> Ordinance of 1539, St. Fo. and 51. Of Blois, 
Art. 181, Of Moulins, At. 5. Declaration in Ju- 
ly 1566. At. 11. . Ordinance of 1667. Tit. 20. Art. 
TNT on on,0 7. 
' © Ordinance of 1667. Tit. 20. Art. 14. tas 
probatur aut ex nativitatis ſcriptura, aut aliis de- 
monſtrationibus legitimis. ö 4 2, f. 1. . de excuſ. 

I has been already obſerved, in relation to the Uſage 
| { m England in the matter of unwritten Con- 
tracts, that by Statute 29 Car. II. cap. 3. F. 17. it ic 
enacted, That no Comract for the Sale of any Goods, 
Wares aud Merchandizes, for the price of Ten Pounds 
Sterling, or upwards, ſhall be allowed to be good, ex- 
cept the Buyer ſhall accept part of the Goods ſo ſold, and 
actually receive the ſame, or give ſomething in earneſt 
to bind the Bargain, or in part of , or that ſome 
Note, or Meniorandum in writing, of the ſaid Bargain 
be made and ſigned by the parties to be charged by ſuch 
a 2 or their Agents thereunto lawfully authe- 
. | 
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7. The witneſſes to a written Act will not 
Zoe received to prove the contrary. 
8. Written Ads prove only againſt thoſe 
ho are parties to them. 

9. No man can by himſelf. make a Title 
to himſelf. n 
10. It is by the Original Acts that we 
bought to examine the proofs. 
' 11. Caſes where the Copies of Deeds, and 
Aa other Proofs, may ſerve, when the 
Originals cannot be had. © 
12. Hhen mention is made of one Deed 
; in another. | 
13. Deeds that contradict one another. 
14. Counter-Letters. © is 
157. Counter-Letters cannot prejudice third 


Wa | 
l iat are Pe. by Writing are thoſe which 
UC 


written 


Prov. 


are drawn from ſome written Act, 

h as a Contract, a Teſtament, or o- 
ther Writing, which contains the truth 
of the fact in queſtion®. - © 


* Quibus cauſa inſtrui poteſt. l. 1. F de fide info. 


IE. 
2. Ue of People put down in writing, Con- 
theſe Proofs. tracts, Teſtaments, and other Acts, in 
.order to preſerve. the _ of what has 
been done, by the teſtimony of the per- 
ſons themſelves who expreſs therein 


55 Fiunt ſiptura, ut quod actum eſt, der eas 
ficilids probart poſlit. J. 4. F 4. fl. . K. F. 


Written Acts are of ſeveral ſorts, and they may be 
reduced to four kinds: Private Writings, As made in 
the preſence of Publick Notaries, thoſe which are made 
in Courts of Fuſtice, ſuch as the naming of a Tutor, or 
Guardian, and thoſe which are made before other pub- 
lick perfans, as Matrimony in the preſence of a Clergyman, 
the Promotion to Holy Orders and other Acts of which 


* 5 o 


Public Regiſters are kept. 
III. 


3. Writs Seeing the force and validity of 

Profs are Proofs by Writing conſiſts in this, that 

the frong they are a teſtimony which the perſons 

ef, : ry 
who are parties to the faid Acts give a- 
gainſt themſelves, and a teftimony 
which is unchangeable ; there can be 
no better proof of what has paſt be- 
tween them, than what they themſelves 
have expreſſed of the matter e. 


_ © Generaliter ſancimus, ut fi quid ſcriptis cautum 
fuerit pro quibuſcunque pecuniis ex antecedente 
cauſa deſc tibus, eamque cauſam ſpecialiter pro- 
miſſor edixerit: non jam ei licentia ſit cauſæ pro- 
bationem ſtipulatorem exigere : chm ſuis confeſſio- 
nibus acquieſcere debeat. J. 13. C. de non. num. 
perm. | 


Vor. I. 


violence, w 


This ſtrength of written Proofs, is 4. NoProofs 
the reaſon why we do not receive con- Herecei ed 
trary proofs by Witneſſes a. Thus, . 
who would call in queſtion a Teſtament 

that is made according to form, pre- 
tending to prove by witneſſes, either 
that the Teſtator had altered his will, 
or that his intention was otherwiſe, 
would not be admitted to make ſuch a 

proof; nor he who ſhould offer to prove 

y witneſſes, that he had not received a 
Sum of Money for which he had given 
an Acquittance. Hao ht 


Contra ſcriptum teſtimonium, non ſcriptum 
teſtimonium non fertur; J. 1. C. de teſtib. . 

Cenſus & monumenta publica potiora teſtibus 
eſſe, ſenatus cenſuit. 4. 10. F. de prabat. See the 
thirteenth Article of this Section, and the Remarks 
at the end of the Preamble to this Section. 


We muſt not extend the Rule ex- 5. ral i 


plained in the preceding Article, to the bee, 


caſes where the truth of an Act is cal- t he 
led in queſtion; as if it be pretended N 5 
that it is forged, or that it has been 

made through the impreſſion of fear and 

I Rich render it null. For the 

proof which is drawn from a written 

Act, hath for its foundation the fidelity 

of the teſtimony which the Writing 
gives öf the truth of what it contains, 

and when this fidelity is called in queſ- 
tion, the Writing loſeth its force. Thus, 

he who pretends to prove that his hand 

has been counterfeited in a Writing 
that appears to be ſigned by him, ought 
to be teceived to prove this fact e. Thus, 
he who pretends that an Obligation has 
been extorted from him by force and 
violence, may make proof of it f. And 
it would be the ſame thing in all the 
caſes where the written Act ſhould be 
oppofed on the head of ſome vice which 


might annul it, as on the account of 


ſome fraud, or ſome error which might 
have this effect s. Or if it were an Act 
counterfeited in order to colour ſome 
fraud, ſuch as a Diſpoſition made to a 
third perſon, whoſe name is made uſe of 
for tranſmitting ſome Liberality to ano- 
ther perſon, who by Law is incapable 
of receiving it directſy in his own name, 
or for acquiring to the ſaid perſon a 
Thing whereof the Commerce was pro- 
hibited to him h. 
a Quid fit falſum quæritur & videtur id eſſe, fi 
uis 2 en imitetur. J. 23. ff. ad 
. Corn. ae fas. 
To Si quis vi compulſus aliquid fecit, per hoc edic- 
tum reſtituitur. J. 3. F. quod metus cauſa. | 
8 See the Title of the Vices of Covenants. 
L II 2 Acta 
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Acta ſimulata velut non ipſe, ſed ejus uxor 
comparayerit, veritatis ſubſtantiam mutare non poſ- 
ſunt. Quæſtio itaque facti per judicem, vel præ- 
ſidem provincis examinabitur; I, 2. C. „ val. 
quod agi. Nec per interpoſitam perſonam aliquid 
eorum fine periculo poſſit perpetrari. J. un. F. 3. C. 

i com. jud. v. l. 46. F. de mr. emp. V. l. 10. F. 
de his q. ut ind. I. 1. 1. 3. l. 40. F. de jure ſiſei. See 
the nineteenth and twentieth Articles of the firſt 


Section of the Rules of Law, the Preamble to the 


eighth Section of the Contract of Sale, and the firſt 


Article of the ame Section. 
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6. Wiitm Written Acts have not the force of 
A; are Proofs, except they have all the forma- 
v 5 lities which the Law preſcribes. For 
a they theſe formalities are neceſfary ptecauti- 


27 


8 2 FX & 
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be in due ons for qualifying them to ſerve as Proofs, 
fem. and are marks by which the Law points 


out to us what written Acts it receives 
as Proofs, and what it rejects. Thus, 
for Example, in the Provinces where it 
is neceſſary to have ſeven Witneſſes to 
a Teſtament, it would be to no a e 
to produce a Teſtament which had on- 
I 25 Witneſſes, altho' they were per- 
ons of never ſo great integrity. For 
beſides that it is neceſſary to obſerve 
the preſcription of the Law, the prac- 
tice of authorizing a Teſtament, barely 
in conſideration of the probity of the 
witneſſes, would be opening a door to 
a thouſand inconveniences. Thus, for 
another Exan | 


ple, a Contract which 


rhe parties intended to cecute in the 


preſence of a Publick Notary, and Mit- 
neſſes, would be without effect, if it 
were not ſigned, both by the Parties 
chendes, and by the Wirneſles who 
could write their names, and by the No- 
tary. Thus, a private i which 
is only written, but not ſigned by the 
party, Would make no prof l.. 


Septem teſtibus adhibitis. F. 3. inf. de reſſamen- 
tis ,,, © ee 
Non aliter vires habere ſancimus ( contractus 
quos in ſcriptis fieri placuit) niſi inſtrumenta in 
mundum recepta, ſubſcriptionibuſque partium con- 
firmata, &, ſi per tabellionem conſcribantur, etiam 
ab ipſo completa, & poſtremò a partibus abſoluta 
lint, J. 17. C. de fide in ir. See the fifteenth Article 
of the firſt Section of Coyenants, 1005 
„ Beni. When the written Acts are accord- 
vijes 10 ing to form, not only, are contrary 
will ws be Profs not received, . bur. even not fo 
received to Much as a hearing is * to one of 
prove the the Parties who . oul deſire 0 have 
roitrary. the Witneſſes to an Act examined Judi - 
cially, in order to make ſome change 
in the Act, or to explain it. For beſides 
the danger of ſome infidelity on the 


part of the Witneſſes, the Act having 


been committed to writing, only with 
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deſign that it might remain unchange- 
able, its force conſiſts in remaining al- 
ways the ſame as it was made at 2 | 
„ Contra ſeriptum teſtimonium, non ſcriptum 
teſtimonium non fertur. J. 1. C. de teſtib. ck the 
fourth and fifth Articles. | 0 "IVY \ BY \ | 


i The authority of Proofs which are 8. ritten 

drawn from written Acts, hath its effect 44 prove 
ainſt the Perſons whoſe conſent is - = 
crein expreſt, as being Parties thereto, a5 parnies 

and againft their Succeſſors, and thoſe 7 them. 

who ; Gan their Rights, or who repre- 

ſent them; and thele Acts ſerve as a 

Rule and a Proof againſt the faid Per- 

ſons", Burt they can be of no prejudice 

to third perſons, whoſe Wee may be 

thereby injured o. And if it were ſaid, 

for Example, in a Teſtament, that a 

Land or Tenement deviſed by the Teſ- 

tator did belong to him, this declaration 

would be of. no manner of prejudice to 

the perſon who ſhould pretend to be 

Owner of the ſaid Land or Tenement. 

Cum ſuis confeſſionibus acquieſcere debeat. 

J. 13. C. de non num. pecu. See the third Article. 


Non debet alii nocere quod inter alios actum 
eſt, I. 10. f. de jurej. See the following Article. 
No body can acquire to himſelf a 9. No ma 
Right, nor make himſelf Creditor to ©9795 
another, by Acts which he himſelf may, 479 
make at his pleaſure. . Thus, for in- Vim. 
ſtance, a Judge will not pronounce Sen- 
rence, upon the bare Kiithoriry of a 
Journal or Day-book of any perſon, 
which mentions a Sum of Money to be 
owing to him by another, that the ſaid 
Sum is due, if there be no ot her proof 
of it, with what exactneſs ſoever the 
Book may be kept, and how great ſo- 
ever may be the integrity of the perſon 
who wrote it p. N . 


P Rationes defuncti. quæ in bonis ejus inveni- 
untur, ad probationem ſibi debitæ quantitatis ſolas 
ſufficere non poſſe, ſæpè reſcriptum eſt. Ejuſdem 
juris eſt, & i in ultima voluntate defunctus, certam 
iz quantitatem, aut etiam res certas ſibi de- 
i, ſignifichverit. J. 6. C. de probt. we 
| D eſt ut ei ſcripturæ credatur, 
qua unuſquiſque ſibi adnotatione propria debitorem 
conſtituit. Unde neque fiſcum, neque alium quem- 
libet in ſuis ſubnotationibus debiti probationem 
præbere poſſe oportet. J. 7. C. cod. Nov. 48. c. 1. 
§. 1. J. 5. C. de conv. fiſc. debit. 
5 
The truth of written Acts is made 10. 1 
out by the Acts themſelves; that is, by 9 9 1 
a ſight of the Originals. And if the 5. 
— againſt whom a Copy only is e 1. 
produced, demands a fight of the Ori- eramiue 
ginal, the pro 
7 


Sc exemplo 


| Notaries, are in the place of Originals, 


Of Proves and PxESUHYTIO xs. Tit. 6. Sect. 2. 445 


ginal, it cannot be refuſed him, what- 


ever quality the perſon may be of who 

makes uſe only of a Copy 4. 

42 ©. ths op 2 fiſco conyenitur, non ex indice 
icujus ſeripturæ, ſed ex authentico 

conveniendus eſt. I. 2. F. de fide inſtr. 

The ingroſſed Copies of Contracts, Teftaments, and 
other Atts, of which the Minutes, which are the true 
Originals, have been depo/ited in the 2 of Publick 

g are not call- 
ed Copies ; for they are ſigned by the Notaries themſelves. 
But if there were any Accuſation of Forgery, or if it were 
neceſſary to amend fome error in the ingroſſed Copy, it 
would be neceſſary in that caſe that the Minute it ſelf 
ſhould be produced. 


XI. 


11. Caſs IF the Original Deed or Inſtrument 
where the is loſt, as if it has periſhed by fire, or 


Copies 7 other accident, one may in that caſe 
H. 


Deeds 


"her Proof, Prove the contents of the Deed, either 
may ſerve, by Copies thereof duly collated, or by 
when the other proofs, if there be any ſuch, 
Originals which the Judge in his diſcretion may 


cannot 
bad. 


think fit to be received. Thus, for 


Example, . mention being made of a 


Bond, in the Inventory of the Goods 


of a perſon deceaſed, the Guardian of 


the Heir who 1s under Age might make 
uſe of the ſaid Inventory, to prove the 
truth of the ſaid Bond, if it ſhould hap- 

en to be loſt thro' ſome accidents. 
Thus, when a Creditor receives from 
his Debtor payment of a Rent, if he 
takes from him a Copy of the Acquit- 
tance which he gives him, and if the 
faid Copy, which is called a Duplicate 
of the Acquittance, be ſigned by his 
Debtor, it may ſerve as a proof of his 
Title to the Rent, if the Title chances 
to be loſt. For it is the Debtor himſelf 
who acknowledges the truth of the 
Creditor's Title, by this A&t which he 
ſ1gns*. | 0 Ni 

* Sicut iniquum eſt inſtrumentis vi ignis con- 
ſumptis debitores quantitatum debitarum retinere 
ſolutionem: ita non ſtatim caſum conquerentibus 
facile credendum eſt. Intelligere itaque debetis, 
non exiſtentibus inſtrumentis, vel aliis argumentis, 
probare debere fidem precibus veſtris adeſſe. J. 5. 


C. de fide inſlrum. © 


Si aliis evidentibus probationibus veritas oſtendi 


poteſt. J. 7. C. eod. 


Emancipatione fact, etſi actorum tenor non 
exiſtat, ſi tamen aliis indubiis probationibus, vel ex 
perſonis, vel ex inſtrumentorum incorruptà fide, 
factam eſſe emancipationem probari poſſit, actorum 
interitu veritas convelli non ſolet. J. 11. C. eod. 

Chirographis debitorum incendio exuſtis, cùm 
ex inventario tutores convenire eos poſſent ad ſol- 
vendam pecuniam, &c. J. 57. F. de adm. & per 


Tut. | 


si voluerit is qui apocham conſcripſit, vel 
exemplar cum ſubſcriptione ejus qui apocham ſuſ- 


cepit ab eo accipere, vel antapocham GO 
omnis ei licentia hoc facere concedatur, neceſſitate 
imponenda apochæ ſuſceptori antapocham reddere. 
J. rg. C. de fide inſtr. 21 | 


o 


XII. 


It is not ground enough for demanding 12. Ven 
a Debt, or claiming any other Right, * 
that the Title thereof be ſet forth in „ D 
ſome other Deed which makes mention another. 
of it. For this bare mention of it 
makes no proof, if the Title it ſelf docs 
not appear; unleſs the perſon againſt 
whom one would make ule of ſuch a 
declaration, had been a party to the 
Deed which contains the Fo declarati- 
on; or that becauſe of other conſidera- 
tions it ſhould appear to be equitable, 
and conformable to the intention of the 
Law, that ſuch a declaration ſhould be 
received as a proof; as in the caſe of 
the preceding Article u. 

Et hoc inſuper jubemus, ut fi quis in aliquo 
documento alterius faciat mentionem documenti, 
nullam ex hac memoria fieri exactionem: niſi aliud 
documentum, cujus memoria in ſecundo facta eſt 

roferatur : aut alia ſecundum leges probatio exhi- 

atur, quia: & quantitas, cujus memoria facta eſt, 
5 ee que Hoc enim 8 in 47 

bus mvenitur. . 119. c. 3. . l. 8. F. /. 
ha Lab. ©. bivoe 1 7 K. F 


XIII. 


If one and the ſame perſon makes 13. Deeds 
uſe of two written Deeds, or Titles, /t contra 
whereof the one contradicts the other, _— mM 
they deſtroy one another mutually, by 
the oppoſite conſequences which will be 
drawn equally from the one and the 
other x. 


* Scripturz diverſæ fidem ſibi invicem derogan- 
tes, ab una eademque parte prolatæ, nihil firmitatis 
habere poterunt. J. 14. C. de fid. inſtr. See the 
following Article. 


XIV, 


We mult not comprehend under the 14. Com: 
Rule explained in the preceding Article, Lett. 
the Acts of which there are Counter- 
Letters that are contrary thereto, or 
which make ſome change therein. For 
the Counter- Letters are Acts which 
thoſe who treat together ſeparate from 
their Contracts, when they have no 
mind to comprehend in them what they 
reſerve to explain apart in theſe Counter- 
Letters. So that the contrariety be- 
tween a Contract and a n at; 
does not deſtroy the former, but only 
reſtrains it, and makes therein ſuch other 
changes and alterations, as the parties 
had a mind to make. Thus, for Ex- 
ample, if in a Contract of Sale, the 
Seller obliges himſelf to Warranty a- 
ainſt all manner of Evictions, and the 
Peer declares in a Counter - Letter that 
he conſents that the Seller ſhall be bound 
only 
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i only to warrant againſt his own 1525 

= act and deed, the contrariety of theſe 
two Covenants will not have the effect 
to annul either the one or the other. 
For one ſees that the intention of the 
Parties is, that the Contract ſhould ſub- 
ſiſt with the condition regulated by the 
Counter-Letter; Thus, he who oblip-: 
ing himſelf for a Sum of Money, takes 
Ky, on from the Creditor where- 
by he conſents that the Obligation ſhall 
have its effect only for halt the Sum, 
will owe no more than what ſhall have 
been agreed on by this laſt Writing. 
And altho' the Counter- Letters be of 
the ſame date with the Acts which are 
explained therein, and which are chang- 
ed thereby, yet they are conſidered as a 
ſecond will, which revokes the former, 
or derogates from it Y. | 
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78 _ viginti deberes 13 decem 

| „ efficeretur per exceptionem mihi o en- 

| — ut tantùm 1 exigere — 

I. 27. f. 5. F. de pad. See the following Article. 

„ - It XV. 

'- Com: The Rule explained in the forego- 
ke rn ing Article is — to be 3 
cannot pre. differently of all ſorts of Counter-Let- 
alias third ters, but it is reſtrained to ſuch as may 
Peu. have their effect among the contracting 
Parties, without prejudice to the inte- 

: reſt of any other third perſon. And 
Counter-Letters, and all ſecret Acts 
which derogate from Contracts, or 

which make any change in them, have 

no manner of effect, with regard to 

third perſons, whoſe intereſt may be 
prejudiced thereby *. - Thus, for Ex- 

ample, if a Father, in marrying his Son, 

had given him, as a Marriage-Settle- 

ment, either a Sum of Money, or an 

Eſtate in Land, or an Office, taking 

from him a Counter- Letter, declaring 
that the Gift ſhould be valid only for a 

leſſer Sum, or that the Son ſhould give 

back out of the Land, or out of the 
Office, a Sum of Money, ſuch as they 

had agreed upon among themſelves; 

this Counter Letter would have no effect 

with regard to the Wife, and the Chil- 

dren that ſhould be born of the ſaid 
Marriage, nor with regard to other 

third perſons, who might be any ways 
Ware therein, ſuch as the Creditors 

of this Son. For this Agreement would 

be an infidelity contrary to Good Man- 

ners, and would deſtroy the fidelity and 
ſincerity that is due not only to the 


| | Wife and her Parents, who would not 
| have conſented to the Marriage on the 


conditions of this Counter-Letter, but 
to all the perſons whom this fraud may 
I 
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any way concern. And it is for the 
Publick Intereſt, to reſtrain the bad uſe 
which private perſons may make of the 
facility they have in their Familics, to 
collude together in order to deceive o- 
thers by ſuch like clandeſtine Acts. 


Non debet alii nocere quod inter alios actum 
eſt. I. 10. ff. de jurej. Non debet alteri per alterum 
iniqua conditio — 1. 74. F. A reg. jur. | 

Acta ſimulata, velut non ipſe, ſed ejus uxor 
comparaverit, veritatis ſubſtantiam mutare non 
poſſunt. Quæſtio itaque facti per judicem vel præ- 
lidem provinciæ n 1. 2. C. plus wal, 

ag. quam quod ſim. come. , 
rs l 1 ſe, alium egiſſe {g## 
plus actum quam ſcriptum valet. A.: cod. 

Si quidem clandeſtinis ac domeſticis fraudibus 
facile quidyis pro negotii opportunitate confingi 
poteſt, vel id quod vere geſtum eſt aboleri. J. 27. 
C. ds donation. FF f 

Altho' theſe words be talen out of a Law which has 
no relation to Connter-Letters, yet they. may be applied 


ecerit, 


*** 


e e 
, Proofs by Witneſſes. 


Acts where the Law requires the pre- 
ſence of ſome Witneſſes. to confirm the 
truth of what is there tranſacted; for 
this kind of Proof is comprehended in 
the Proofs by Writing, of which we 
have treated in the foregoing Section. 
And in this Section we mean to ſpeak 
only of the Proof that is made by the 


Depoſitions of Witneſſes who are Judi- 


cially examined, that the Judge may 
learn from their mouths, the truth of 
Facts for which no written proofs can 
be ng <4 where the proofs which 
may be alledged, are not ſufficient. 
Thus, for Example, if a fair and honeſt 
Poſſeſſor of an Eflare; who. knows of 
no better right to it than his own, and 
yet has no Title to produce, but has 
oſſeſſed ĩt — time N 
or Preſcription, is diſturbed in his poſ- 
ſeſſion, l has no Writings to prove it, 
or has only wherewithal to prove his 
oſſeſſion for part of the time which 
be has enjoyed it; as if he has Leaſes of 
ſome years, or ſome Acquittances for 
Quit-Rents which he has paid as Poſſeſ- 
ſor, he may produce Witneſſes to de- 
clare what they know of the ſaid poſ- 


ſeſſion, and of its duration: and his ad- 


verſe party may like wiſe on his part 
rove the contrary. Thus one proves 
25 Witneſſes all the other Facts Which 
| 1c 


IX E do not ſpeak here of the proof The fbjet 
VV which Witneſſes make in Con- matte 9 
tracts, in Teſtaments, and in the other it Sechon. 


it may be juſt and neceſſary to prove, 
ſuch as Accuſations in Crimes, and Facts 
conteſted in Civil Matters, except ſuch 
as the Law does not allow to be proved 
by Witneſſes,” as has been remarked at 
the end of the Preamble to the forego- 
ing Section. 3 . | 
here is this difference between the 
Proof by Witneſſes, which is the ſub- 
ject matter of this Section, and the 
roofs which Witneſſes make in writ- 
ten Deeds; that in the ſaid Deeds the 
W itneſles cs which one has the 
liberty to chuſe to be preſent at them, 
and they ought to be in the number 
8 by Law, and of the quality 
which it preſcribes; whereas in the 
Proofs which are to be treated of in this 
Section, the Witneſſes are perſons who 
happen by chance to have knowledge 
of the Facts which one would prove, 
without having been choſen and called 


ber it. And this is the reaſon why in 
Informations in Criminal Proſecutions, 
and in Trials concerning Civil Matters, 
the Judges admit the Depoſitions of 
Witneſſes who would not be allowed of 
as proper Witneſſes to Deeds. Thus, 
for Example, Women, who cannot be 
Witneſſes in a Teſtament, or in a Con- 
tract, are admitted to give Evidence in 
Criminal Proſecutions, and Trials in 
„ -. 1 ions off 
Examing- We ſhall put down nothing in the 
tinef Wit- Articles of his Section, touching that 
ſecadtu-Lind of Proof by Witneſſes which 
memori. Was called Examination of Witneſſes ad 
am aboliſh- ſuturam rei memoriam, which was in 
ein uſe under the Roman Law, and which 
France. as likewiſe obſerved in France, before 
the Ordinance of 1667, which aboliſh- 
ed the uſe thereof *. But this Remark 
is made here, only to give the Reader 
an Idea of that ſort of Examination of 
Witneſſes which ſerved to preſerve their 
Evidence to poſterity, and to inform 
him that the ſame. is aboliſhed in France. 
' ® Ordinance of 1667. Tit. 112. 


This Examination of Witneſſes, in 
order to preſerve their teſtimony to fu- 
turity, was uſed in the caſes where any 
one foreſeeing that he might have oc- 
caſion for a proof by Witneſſes, and 
fearing leſt they ſhould die, or that other 
changes ſhould open which might 
deprive him of his Proof, before his 


he might be admitted to make his Proof, 
or that the judge could examine his 
Witneſſes, he demanded leave of the 
Judge to have them examined before 


S 


upon to ſee what paſſes, and to remem- 


Law-Suit were ſo far advanced as that 9 


C Paoors and Paks up TIONs. Tit. 6. Sect: 3 447 


the time, that their Evidence might 
be thereby perpetuated to futurity b. 
But this precaution, which is attended 
with many inconveniences, has been 
1 uſeleſs likewiſe for other reaſons. 
or thoſe who may be in haſte to make 
their Proofs, may take their meaſures 
accordingly; may make their Demands, 
and alledge their Facts, in order to have 
the proot of them decreed, if it be ne- 
ceſſary, without having recourſe to an 
_ Uſage that is inconvenient and full of 
uncertainty. | 
d Si deletum chirographum mihi eſſe dicam, in 
quo ſub conditione mihi pecunia debita fuerit, & 
interim teſtibus quoque id probare poſſim, qui teſ- 
tes poſſunt non eſſe eo tempore quo conditio ex- 
titerit. J. 40. F. ad leg. Aquil. N 
Finge eſſe teſtes quoſdam qui dilata controverſia 
aut mutabunt conſilium, aut decedent, aut propter 


temporis intervallum non eandem fidem habebunt. 
l. 3. §. 5. F. de Carbon. Ed. 


It may not be amiſs to obſerve here Th goal 
by the by, that the ſame Ordinatice of 1ueft =- 
1667 hath alſo aboliſhed in France anbot. 6 
other kind of Examination of Witneſ- liſhed 1 
ſes, which was called Enqubte par Turbese, France: 
or a General Inqueſt, and which was 
uſed in Queſtions relating to the Inter- 
pretation of ſome Cuſtom. The uſage 
of theſe Inqueſts was founded on this, 
that the particular diſpoſitions of Cuſ- 
toms were conſidered; as Facts l. So 
that they received proof by Witneſſes 
of the uſage and interpretation of ſome 
article of a Cuſtom. They called theſe 
Inqueſts, par Turbes, becauſe ten Wir- 
neſſes were only reckoned as one: and 
theſe Witneſſes were choſen from amon 
the Officers of the Places, and the Ad- 
vocates, who were the likelieſt perſons 
to know what was the Uſage and Prac- 
tice as to the Diſpoſitions of their Cuſ- 
toms. But theſe Inqueſts were attend- 
ed with an infinite number of inconve- 
niences, as may eaſily be perceived; and 
the Superior Judges have better ways 
to find out the ſenſe and meaning of, 
Cuſtoms, and to interpret that which 
may require an explanation. 11 
© Ordinance of 1667. Title 13. . 
See the eleventh Chapter f the Treatiſe of Laws, 
Numb. 20. towards the end. | | 
; [This Uſage of the Roman Law, im relation to the 
Examination of Witneſſes in perpetuam rei metnotiamy = 
is obſerved in the Court of Chancery in England. | 
the method is, firſt to exhibit a Bill, and ſhew a Title 
to the Thing, and that the Witneſſes to prove it are old; 
and not like to live long, whereby the Party is in danger 
to loſe it; and then to pray a Commiſſion into the Coun- 
to examine them, and a Subpœna to the Parties 
 intereſſed, to ſhew cauſe, if they can, to the cantrary, 
But the Depoſitions are not to be made uſe of, or given 
in Evidence, againſt any other but the Defendant}, who 
were warned to defend it, or thoſe who claim under 
them, Praxis Alma Curia Cancellariz, p. 37. 
| The 


8 K 


PL BE OD e 
. 


Te RAIN CT EB E 
hee 


WE YET Ih - 2 
ä * 
8 — TE IDSA 


FFP 
2 5 -4 


IEA ED 5x49 
— : 


4% 


— — 


= 
— — A002 - —— - „ 2 rere ener N N e 5 N a ” : ha 3 . - 
hap e ie 99 9 75 8 ——— . 2 aA Ps OS . TRIO DOE UREA Go AC 
98 — _—_ ot. _ « 4; l => — — > = TEE Wears — 2" porta vonfade i ee os q — N. 2 — 5 — - . 


3 
e 
2 he "wg Re 


— Ng 


. ben Coatfor BEA 


rr 


2 — . — 9 
Y enn ana! . Av mnt gy ways ms \ —_ \ 
oO COUPE EDS Ov =_ = 5 * e - Ty "AGE MOREY AWE U As 
+ _ — * 2 f 2 —_ , r n * 
. 28 24 


n 2 . : SED — 5 2 2 Ic ͤ ee OO : . y — 8 — . = ESTER = ES 
EG VC F CE EO IN ANIRILICEE 7 . $I ON . — — rr —— » ˖———— c ie; 2 — a de 3 N r ä —— — EL SEO ITY * — EORISua— — —T—————— en mae, es => _— 
wives men eng F r 00ß0000000000éã LERT a 2 on Annan 4 FEE ts > DES EE CEA ß I tr A ITE S LE NET Nr r nigra ro ona lr ny fag oc 5 — EA. NN — tn — 
. CO DORA e. — D 0 IT x EI: bn 2 SF Gare ta Eee eat It Gr AY ˙c ˙¹-p % »•—rC⅝ͤX ee Sr E ͤ ͤ . K 0 ĩͤ 0 ᷣ ß . ns IT  —s re AA 
: N 2 92 , " e - a * * Wen "EY ar —_— ates . IE : . „313: ay ECT ANGLE Pr nt RG c 5 —— Cana ————————— ᷣ —— 4, . A Eeaxan dd 3, 
" ; 7 


$1 * - * c —_ - 5 
2 A 8 a 3 we ä 
r I 5 > ; PVRS. r — E —— — 8 Drees ere 5 — — 
I => — na . 5 . Sans : . 3 — rr CER Ne ge I I EE I STS W N 
9 * a r Wy 4 —__ 4 * * 2 A - A - Ag r — Nr . L BOX; CC CEE RNS var CE. he area 6 = 0 — 5 r on — Dege Wang l | — Rn l — Z =_ 
— — n ts I. a * —_ 1 x by CONE 3 — 8 . ED >: . F - 2 b 1 - e, = — a — : 5 LORE ne OE TOTS: - — ; 8 * g * - 
1 = 82 >. Tar” v5 _—y — Pa 6 K 4 42 1 A by Rc f 5 me 2 PEG > I 7 8 O > — FLOYD A a * r 82 — . — — 4 32 1 
— Ki HAT}; een 1 


r 


e Se 


r ² ü! Aran mk Pat > — 


—— "Th ] — 


The 1 1 


The CONTENTS. | 


7 Wi tne 26, and their Evidences. 
. Uſe of Witneſſes in all matters. 
. Who may be a Witmeſs. 
. Two qualities in Witneſſes. 
. Witneſſts who are ſuſpected. 
6. Witneſſes who are intereſſed. | 
7. Witneſſes engaged in the ſame inter 
__ with the Party. 
8. Witneſſes who are Relations, or AF 
lies. 
g. Hitneſſes who are . 
5 Witneſſes who are Enemies. 
11. Wi tneſſes who are domeſticks, and 
| depend on the part. 
4 2. N tneſſes who waver in their depef - 
tions. 


13. There muſt be 1200 1 ineſſes to make 
„ 


14. One may produce many Witneſſes. 
If. Several views by which we are to 
judge of proofs by Witneſſes. _ 


=> 16. Witneſſes againſt whom there lies 10 


... exception, may be Miſtaken. 


17. Wi tneſſes may be angeles fo give 


41:1. EVIGEDCE...:..... 
18. The Witneſſes ought to be examined 
u the Judge. 


19. Aud ought 10 be firſt ſworn. 


20. Excuſes of Witneſſes, Which are cal- 
led Eſfſoigns.  : 

21. Witneſſes who are excuſed h reaſon 
of their Dignity. 

2. Letters of Requeſt for the examina- 
tion of a Witneſs who lives out of 
the Neid of the Court. 

23. The Advocate of the Party cannot be 
a Witneſs. 


24. I, he expences of the Witneſſes * 5 


he Party who ſummons them. 
2 5. 4 falſe Witneſs is Mrs. | 


L 


XX Itneſſes are perſons who A 


moned to appear in Judgment, 


Evidences. jn order to declare what they know of 
the truth of the Facts conteſted be- 
tween the Parties. And the declaration 
which they make of the wares is Their 
Evidence a. : 


+ A em ra ple gau L.1, 64. 


II. 
The aſe of Evidences i iS lende. ac- 


Wimneſſes cording to the infinite number of events 

all marrers. which may render the proof of a Fact 
neceſſary, whether it be in Civil Mat- 
ters, or in Criminal b. 


*Teſtimoniorum uſus frequens, ee geb eſt 


. 1. ff. de reftib. Adhiberi quoque a poſſunt 


* 

. - 
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non folim in nee cauſis, ſed etiam in pe- 
„ en nne 4.1.8. 1. 


III. 


WY FA of both Gaia may bs: oma 
es, if there be no exception a- ( 4 i. 
al them regulated by ſome Law e neſs, 


us, for Ea Children and Mad- 
—— i Were be admitted as Witneſſes, 
nor perſons whoſe Reputation has re- 
ceived ſome blemiſh,; either by a Sen- 
tence of Condemnation in a Court of 


— 8 unleſs they be reſtored again to 


their woe Name, of by the Intamy of 
their Profeſſion; nor thoſe whom other 
Cauſes may render incapable of giving 
Evidence , as ſhall be ſhewn in the ſe- 
quel of this Section. 


. * Mulier r d in teſtaments qui- 
dem non poterit: alias autem poſſe teſtem eſſe mu- 
lierem, argumento eſt Lex Jul. de adulteris quæ a- 


dulterii damnatam teſtem Pet vel dicere teſti- 


Fag. Wee en. . 


Hi quibus non interdicitur teſtimonium. J. 1. 
8 1. F. de reftib, Quidam propter lubricum conſi- 
it ſui, alii vero propter notam & infamiam vitæ 


ſuæ admittendi non ſunt ad teſtimonii fidem. J. 3. 


. in de teftib. Quive impuberes erunt: qui- 
def ju ben pub 1 . crit: qui eorum in 
inte itutus non erit: quive in vinculis, cuſ- 
todiave publica erit: quæve 80 pal uzſtum faciet, 
feceritve. 4 EE Fe the 1 9 55 ico reus erit. 
l. 20. end. . F 


The proofs which are drawn from 4. Two 
Evidences, depend chiefly on two quali- Friſe in 


ties that are neceſſary in the Witneſſes.“ 
Probity e, which engages them to fa 
nothing 4, the truth; and a ſteddine 
in tells the eine of the 
Fact, which may. ſhew the Witneſſes 
to have been mfr and exact in obſery= 
ing and retaining rhem . And it is for 
want of one or the other of theſe qua- 
lities that Evidences are ſuſpected, and 
rejected. And this depends on the 
Rules which follow. 


„e ie mores, |. 2; F. defi Eos teſtes ad 

veritatem jurandam beri oportet, qui omni 
ratiæ, & potentatui fidem religioni judiciariæ de- 
itam poſlint præponere. J. 7% 


enn far non nn 
| V. 


Whatever proves the want of probity 5. any 


in'a Witneſs, is ſufficient to make his/# e 


Evidence to be rejected. Thus, we do, 


not receive the evidence of a Perſon 


condemned by a Court of ; 4 4 for 
Calu or For or for havin 
born fall witneſs, 57 58. writing a DE 
famatory Libel, or for other Crimess. 
For th > Condemnations caſt a blemith 
on the Honour of the perſon, and make 


him 


' 


_ 5 Quieſitura ſeio, an in publicis Judiciis calumniæ 


» N 

11S. 7, C 

7 7 2 
2 3 6 — 

5 N 
* 
f * 
2 n 


And it wo 


him forfeit the reputation of Probity. 

pd it weuld be the ſame thing, and 
that with much more reaſon, if it were 
proved that; the Wirnels had received 


e $f £ n hk 
Money to give his Evidence. 
FT? $ 4 # £218 5% 7 , 7; 34+ : wt 1 PF 151 1.54 ALLE) C4, 


* 
. 


damnati e judicio publico 


homines 


- 
4 


religione -judicantium: J. 13. . de reflb, 


Lege Julia de vi cavetur ne hac lege in reum teſ· 


timonium dicere liceret, qui judicio publico damna- 
SEALS, $38.1 ; J 


tus erit. J. 3. H. 5. cl. 


R arum damnatus nec ad teſtamentum; 


nec ad teſtimonium adhiberi poteſt, J. 15. eod. 


Ob cirmen famoſum damnatus, inteſtabilis fit. 


J. | 21, eod. p | : 


Qui ob teſtimonium dicendum, vel non dicen- 


dum, pecuniam accepiſſe judicatus, vel convictus 


* 
| 


Þ.\.4 $71 
" 5 * 
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6. Witmeſſes © If the Witneſs has any intereſt in the 
who are in- Fa&t- concerning which he is defired to 


tereſted. 


give evidence, he will be rejected i. For 
one cannot be ſure that he will make a 
claration contrary to his own inte- 


F de teſtib. Omnibus in re propria dicendi teſti- 
monii facultatem jura ſubmoyerunt. J. 10, C. eod. 


1 


5. Witneſſes The ſame reaſon which ſerves for re- 
engaged in jecting the teſtimony of perſons intereſt- 


the ſame 
intereſt 
with the 
Party. 


ed in the Facts that are to be proved, 
makes the teſtimony likewiſe of the Fa- 


ther in the Cauſe of the Son to be re- 
jected, as alſo that of the Son in the 
Cauſe of the Father. For the intereſt 
of the one touches the other, as his 
own proper intereſt. And altho' the 
Father ſhould offer to give evidence a- 
3 his Son, or the Son againſt his 


Father, they would not be admitted to 
do it. For this affectation and forward- 


neſs would render them ſuſpected of 


having an intention either to favour, or 
to hurt. W 5 ; 


! Teſtis idoneus pater filio, aut filius patri non 
eſt. J. 9. F. de teſtib. Parentes & liberi invicem ad- 


verſus ſe, nec volentes ad teſtimonium admittendi 
ſunt. J. 6. C. de teſtib. f IR 


AI. 


8. Witneſſes As we reject the teſtimony of perſons 
who are who are intereſted in the Facts which 


Relatimms, 


or Allies. 


are to be pe or who take part in 


the intereſt of thoſe whom the ſaid 


Facts concern, fo neither do we receive 
the cvidence of thoſe who are related 


by Confanguinity, or by Affinity, to 


the perſons intereſted in the ſaid Facts. 
Vor. I Th aa 1 


ons und Parsubirrioxs, ITjt. 6. Sect. g. 


an . hibere poſ- 
ſunt? Sed neque lege Remmia pr tur,” & ju- 
lia lex de 1. repetundarum, & peculatus, cos 

mir nonium dicere non vetuerunt: verum 
tamen, quod legibus omiſſum eſt; non omittetur 


And if there ſhould be any enmity be- 
tween thoſe perſons and the Witneſſes 
who are their Relations or Allies, ſuch 
Witneſſes ought” to be rejected wit 


11 

greater feaſon. And they may on their BY 
py refuſe to give their Evidence, e- oY 
pecially in Criminal Proſecutions! We "a 
may 'reckon in the number of Allies 


with reſpe& to the uſe of this Rule, 
thoſe who are only ſo by Spouſals, the 
Marriage not Naeh as yet rien rs, 
And we. muſt underſtand Conſanguinity 
and Affinity in the extent of the degrees 
regulated by Law. promo 
P Lege Julia judiciorum publicorum cavetur, 
ne invito denuntietur ut teſtimonium litis dicat ad- 
verſus ſocerum, generum, vitricum, privignum, 
ſobrinum, ſobrinam, ſobrino natum, eoſve qui pri- 
ore gradu ſunt, J. 4. F. de teſtib. | | 
- In legibus quibus excipitur ne gener, aut ſocer 
invitus teſtimonium ditere cogeretur, generi ap- | 
llatione ſponſum quoque filiæ contineri placet: fa 
item ſoceri, ſponſæ patrem. J. 5. od, *, 
n France, by the Ordinance of 1667, Tit. 22. 
Art. 11. the Teſtimony of Relations, and Allies of the 
Parties, even down to the Children of ſecond Couſens in- 
cluſtvely, is rejected in Civil Matters whether it be for, 
or againſt ben. 
The ties made by ſtrict Friendſhips, 9. ire. 
or ements of Familiarity, may w are 
likewiſe render ſuſpe& the teſtimony 71s: 
of a Friend in the Cauſe of his Friend o. 
And this depends on the prudence of 
the Judge, according to the quality of 
the tie of Friendſhip, and that of the 
facts and circumſtances. | 


An amicus ei fit pro quo teſtimonium dat; 
l.3. F. de teftib. | 4 5 | 
Amicos appellare debemus, non levi notitia con- 
junctos: ſed, quibus fuerint jura cum patrefamilias 
neſtis familiaritatis quæſita rationibus. J. 223. f. 1. 
F. de verb. gn. ws | | 
| 1 
The Enmities that are between Wit- 10. Wi/- 
neſſes and the perſons againſt whom wie are 
they depoſe, are juſt cauſes for doubt- . 
ing of the fidelity of their teſtimony. 
For we ought to miſtruſt that their paſ- 
ſion may lead them to make a declara- 
tion prejudicial to the intereſt of their 
Enemy. And unleſs their Evidence 
were accompanied with ſome other 
proof, it would be ſuſpicious. So that 
we ought to judge by the circumſtances 
of the quality of the perſons, of the 


cauſes and conſequences of the Enmity, 


and of what reſults from the other 
proofs, what regard ought to be had to 
the fact of Enmity pvp. 


y An inimicus ei fit adverſus quem teſtimonium 
fert. J. 3. F de teſtib. 
Facilè mentiuntur inimici. Causà cogniti ha- 4 
benda fides, aut non n, bh: 5. * G 25. 
ff. de queſt. V. Nov. 90. c. 7. l. 17. C. de teſt. 
M m m XI. The 
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who 
— 


and depend 


an the par- 


12. Witneſ- 
ſes who wa- 


ver in their 


— 


* * a 


\ 


vants, being { 


ought to be rejected a. 


4 Tdonei non videntur eſſe teſtes, quibus impe- 


rati poteſt ut teſtes flant. I. 6. F. de 1s. 
Teſtes eos n eng govt 4 | 

interrogari non placuit. J. 24. « 

Etiam jure civili Jomettict 


probatur. . 3. C. eod. dere 
20 XII. 


It is not enough to eſtabliſh an Evi- 


dence: beyond all exception, that the 


ther probity of the Witneſs be not called in 
depoſitions. queſtion it is moreover ne ceſſary, that 


his.declaration be ſteddy and firm. For 
if he varies in his -account, depoſing 
circumſtances and facts that are different, 
or even contrary; or if he waver in his 
depoſition, and be himſelf in doubt of 
the fact which he relates; this uncer- 
tainty, and theſe variations rendring his 
Evidence uncertain, they will cauſe it 
to be rejected. | | 


bi: Ab his præcipuè exi us (teſtimoniorum uſus) 


quorum fides non vacillat. J. 1. F. de reftib. 


13. There 


' muſt be two 


FWitneſſes to 
make a 


prod. 


14. One 
may pro- 
duce many 
Il itneſſes. 


Teſtes qui adverſus fidem ſuam teſtationis vacil- 
lant, audiendi non ſunt. J. 2. F. de zeftib, 
„ . 
In all the caſes where Proof by Wit- 
neſſes may be received, it is neceſſary 
that there be two of them at leaſt; and 


that number may ſuffice, except in caſes 


where the Law demands a greater. But 


one ſingle Witneſs, of what quality ſo- 


ever he may be, makes no proof . 


Ubi numerus teſtium non adjicitur, etiam duo 
ſufficient, Pluralis enim elocutio duorum numero 
contenta eſt. J. 12. F. de teſtib. 

Simili modo ſanximus, ut unius teſtimonĩium 
nemo judicum, in quacumque cauſa facilè patiatur 
admitti. Et nunc manifeſtè ſancimus, ut unius 
omnimodò teſtis reſponſio non audiatur, etiamſi 
— oa Curiz honore fulgeat. J. 9. F. 1. C. de 
zeſt * | 


XIV. 
Altho' two Witneſſes be ſufficient to 
prove a Fact, yet ſeeing this proof con- 
fiſts in the conformity of their Depoſi- 
tions, and that it often happens that the 
declarations of two Witneſſes do not 
agree in all points, or that ſome eſſen- 
tial circumſtances are known only to 
one of the Witneſſes, the other being 
ignorant of them, and that likewiſe it 
may ſo fall out that there may be ſome 
. 
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11. M uneſ⸗ The perſons who have a dependance 
| 2 1 1 | 4 — 
n who would make uſe of 
LS TY ® . of 
their teſtimony, ſuch as Menial Ser- 
2 1 * * 
uſpected to fayour the in- 
» 1 4 » 4 
tereſt of their Maſter; and to declare 
% o © . 
only what he defires, their Evidence 


But the liberty of produci 
teftimonii fides im- 


juſt objection againſt one of the Wit- 
neſſes, or eveh againſt them both; for 
theſe reaſons a greater number of Wit- 
neſſes may he u and even ſeve- 
ral out of one and the fame Houſe, ſuch 
as the Father and Children, that the 
Evidence of the one may make up what 
is defective in che teſtimony of the o- 
thers, and that all of them together may 
make up an entire proof of the truth. 
many Wit- 
neſſes ought to be reſtrained by the pru- 
dence of the Judge, if the Law has ſer 
no bounds to t. _ 


* Quamquim quibuſtam legibus ampliſſimus nu- 


merus teſtium definitus fit, tamen ex conſtitutioni- 


bus Principum hæc licentia ad ſufficientem numerum 
teſtium coarctatur, ut judices moderentur: & eum 
ſolum numerum teſtium quem neceſſarium eſſe pu- 
taverint, evocari patiantur: ne ex re nata poteſtate 
ad vexardos homines ſi ua multitudo teſtium 
protrahatur. J. 1. F. 2. f. de teſtib. 
Pater & filius qui in poteſtate ejus eſt, item duo 
fratres qui in ejuſdem patris poteſtate ſunt, teſtes 
utrique in eodem teſtamento, vel eodem negotio 
fierĩi poſſunt. Quoniam nihil nocet ex una domo 
plures teſtes alicno o adhiberi. J. 17. ed. 
Zy the Ordinances of France, it is prohibited to exa- 
mine more than ten Witneſſes to each Fact in Civil Mar- 
ters. Ordinance of 1 446. Art. 32. of 1498. At. 13. 


of 1535. Chap. 3. Art. 4. Ordinance of 1667, Title 


22. KH. 21, 


7 


XV. 


It is _— to add to all theſe Rules, 15. Sevel 
roofs by Witneſſes, that view: 5 Y 

we ought to conſider their condition, _ . be 

their manners, their eſtate, their con- ,# PG by 

duct, their integrity, their reputation: imeſs. 

If their honour has received any blemiſh 


in relation to 


by a Condemnation in a Court of Judi- 
cature : If they are in a condition to 
tell the truth without regard to the 
perſons intereſted, or if it 1s to be fear- 
ed that they areunder ſome ent, 
or have ſome inclination to fayour one 
of the parties, as if they are friends, or 
enemies to one or other of them: If 
their poverty, or wants, expoſe them 
to the temptation of giving ſuch teſti- 
mony as may be agreeable to one of the 
Parties, according as they have any 
thing to fear or hope for Fom him: If 
their teſtimony appears to be ſincere, 
without affectation: If the depoſitions 
are conformable to one another, and 
not concerted: If the number of the 


Witneſſes, the conformity of their De- 
mn common Fame, and the pro- 


bility of the circumſtances, confirm 
their Evidence: If their variations, their 


diſagreement, their contradictions, render 


them ſuſpected: If the conſequence of 
the Facts be ſuch as may require a more 
exact conſideration of what may render 
the Witneſſes ſuſpected, as in Criminal 


1 \ Proſe- 


Of Proops and PUESUMPTToxSs. Tit. 6: Sect. 3. 431 f 


Proſecutions ; or if the Facts be ſo 
flight that it is not neceſſary to be fo 


exact in the Enquiry, as if the matter 
were only a bare Action of Slander or 
Defamation, in a quarrel between perſons 
of a mean condition. Thus the right 
judgment that is to be made of the re- 
gard which ought to be had to the De- 
poſitions of Witneſſes under all theſe 
views depends on the Rules which have 


been explained, and on the prudence of 


the Judges, to make a right application 
of them, according to the quality of 
the Facts, and the circumſtances". 


In teſtimoniis dignitas, fides, mores, gravitas 
examinanda eſt. . 2. F. de teſtib. 
eſtium fides diligenter examinanda eſt. Ideòque 
in perſona eorum exploranda erunt imprimis con- 
ditio cujuſque: utrùm quis decurio, an plebeius 
ſit: & an honeſtæ & inculpatæ vitæ, an vero no- 
tatus quis, & reprehenſibilis: an locuples, vel egens 
fit, ut lucri caus4 quid facile admittat: vel an ini- 
micus ei ſit adverms quem teſtimonium fert: vel 
amicus ei fit, pro quo teſtimonium dat. Nam fi 
careat ſuſpicione teſtimonium, vel propter perſonam 
à qua fertur, quod honeſta fit, od propter cauſam, 
quod neque lucri, neque gratiz, neque inimicitiæ 
cauſa fit, admittendus eſt. Ideòque Divus Hadria- 
nus Vivio Varo legato provinciæ Ciliciæ reſeripſit, 
eum qui judicat magis poſſe ſcire, quanta fides 
habenda ſit teſtibus. Verba epiſtolæ hæc ſunt. Tu 
magis ſcire potes quanta fides habenda ſit teſtibus: 
qui, & cujus dignitatis & cujus æſtimationis ſint: 
& qui ſimpliciter viſi ſint dicere, utrùum unum eun- 
demque meditatum ſermonem attulerint, an ad ea 
= interrogaveras, ex tempore veriſimilia reſpon- 
int. Ejullem quoque principis extat reſcriptum 
ad Valerium Verum, de excutienda fide teſtium, in 
hæc verba: Quæ argumenta, ad quem modum pro- 
bandæ cuique rei ſufficiant; nullo certo modo ſatis 
definiri poteſt. Sicut non ſemper, ita ſæpè ſine 
publicis monumentis cujuſque rei veritas deprehen- 
ditur. Alias numerus teſtium, alias dignitas & auc- 
toritas, alias veluti conſentiens fama confirmat rei, 
de qua quzritur fidem. Hoe ergo ſolùm tibi re- 
ſcribere poſſum ſummatim, non utique ad unam 
probationis ſpeciem cognitionem ſtatim alligari de- 
bere: ſed ex ſententia animi tui te æſtimare opor- 
tere, quid aut credas, aut parùm probatum tibi opi- 
naris. J. 3. d. I. F. 1. & 2. F. de teſtib. Si teſtes 
omnes ejuſdem honeſtatis, & exiſtimationis ſint, 
negotii qualitas, ac judicis motus cum his concur- 


Tit: ſequenda ſunt omnia teſtimonia. Si vero ex 


his quidam (eorum) aliud dixerint, licet impari nu- 
mero, credendum eſt. Sed quod naturæ negotii 
convenit, & quod inimicitiæ, aut gratiæ ſuſpicione 
caret: confirmabitque judex motum animi ſui ex 
argumentis, & teſtimoniis, & quæ rei aptiora, & 
vero proximiora eſſe compererit. Non enim ad 
multitudinem reſpici oportet: fed ad ſinceram teſ- 
timoniorum fidem, & teſtimonia quibus potiùs lux 


veritatis aſſiſtit. J. 2 1. f. 3. F. de teſtib. 


XVI. 
16.Wieneſ- It is not ground eno 


es again 1 
a cd of the truth of the Depoſitions 


lis 10 ex. Of Witneſſes, that their integrity is 

eptiai,ay well known; and therefore ſceing it 

ö mifak- may happen that the moſt intelligent 

7 and molt ſincere perſons may have been 

deceived by others, or they themſelves 

* either in the knowledge of 
VoL. I. I 


verba reſcripſit, alia eſt auctoritas præſentium teſ- 


the perſons, or in ſome circumſtances, 
or even in the Facts; it is always pru- 
dent for the Judge to conſider well the 
Depoſitions of all the Witneſſes, even 
of thoſe who are moſt to be credited, 
and to fee whether they agree with the 
other clear and certain proofs that may 
be had of the truth of the Facts, and 
circumſtances. And in order to give to 
the Evidence its juſt effect, it is neceſ- 
ſary to gather the truth out of all that 
appears to be certain in all the proofs 
together x. 


Ad ( judicantium) officium pertinet ejus quoque 
teſtimonii fidem, quod integræ frontis homo dixe- 
rit, perpendere. J. 13. in f. F. de teſtib. 


XVII. 


The perſons who are ſummoned to 17. Men 
ive evidence, are obliged to come and /e 7 * 
5 what they know of the matter. _— i 
For the conſequence of diſcoyering the Je. 
truth of Facts neceſſary for the Admi- 
niſtration of Juſtice, is what the Pub- 
lick has an intereſt in. So that the 
Judge may compel thoſe who refuſe to 
come and give their evidence, whether 
it be in Civil Matters, or in Criminal y. 


Non eſt dubitandum quin evocandi ſint (teſtes) 
quos neceſſarios in ipſa cognitione deprehenderit 
qui judicat. J. 3. in J. ff de refib. 

Conſtitutio jubet non ſolùm in criminalibus ju- 
diciis, ſed etiam in pecuniariis, unumquemque cogt 
teſtimonium perhibere de his quæ novit. J. 16. C. 
de teſtib. | 8 

If the Witneſs does not appear on the Summons with 
which he is ſerved, the Fudge condemns him in a Fine, 
for which his Goods may be attached and ſold, and even 
his Perſon may be ee in caſe he dbes not obey 
the Summons, See the eighth Article of the twenty 
ſecond Title of the Ordinance of 1667. 

_ 

It is not enough to give to the decla- 18. 75 
ration of a Witneſs the effect which it Wireſes 
ought to have in Juſtice, that the Wit- e. K a 4 
nels himſelf writes, or cauſes another to z, ,, 
write his Evidence, and that he gives Fudge. 
it or ſends it to the Judge; but it is ne- 
ceſſary that he appear before the Judge, 
and that the Judge himſelf interrogate 
him, and put down his declaration in 
writing *. | by 

* Diyus Hadrianus Junio Rufino Proconſuli Ma- 
cedoniz reſcripſit, teſtrbus i non teſtimoniis creditu- 
rum. Verba epiſtolæ ad hanc partem pertinentia, 
hæc ſunt. Quod crimina objecerit apud me Alexan- 
der Apro, & quia 1 } way nec teſtes producebat, 
ſed teſtimoniis uti volebat, quibus apud me locus 
non eſt: nam ipſos interrogare ſoleo: quem remi- 
fi ad provinciæ præſidem, ut is de fide teſtium quæ- 
reret, & niſi impleſſet quod intenderat, relegatetur. 
RN 

Gabinio quoque Maximo idem prineeps in hæc 


tium, alia teſtimoniorum que recitari ſolent. d. 
1.3. K. 4 eg « 2 FR, PIPES S 
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19. A Sceing it is to the Judge, and even 
ought to be to Juſtice it ſelf, that the 
fr ſwarn. hig evidence, his declaration ought: to 


itneſs gives 


be preceded by an Oath, that he will 
ſpeak the truth; that the reſpect which 
he owes to Religion may engage him 
to give his teſtimony with all the fide- 
lity, and all the exactneſs that Juſtice: 
and Truth may require. And if he has 
no knowledge of the.Facis about which 
he is interrogated, he muſt even ſwear, 
that thoſe Facts are unknown to him 2. 


* Jurisjurandi religione teſtes, priuſquam perhibe- 
ant teſtimonium, jamdudum arctari præcepimus. 
J. 9. C. de teſtib. ; 

Cum Sacramenti præſtatione. J. 16. eod. 

Vel jurare ſe nihil compertum habere. 4. J. 16. 


See the ninth Article of the twenty ſecond Title of the 


O Ordinance of 1667. 


| | 1 S, 1 N B | | III 6 , 
i 4 : 1 c * N 5 8 3 0 * 0 9 
W, Sc. Book TH: 


tur, domum mitti oportet ad jurandum; 7. 15. F. 


See the preceding Article. 


"I it happen in a Civil Cauſe, that a 22. Letters 
Witneſs has his abode without the Ju- of Requef 
riſdiction of the Judge who ought to % ea. 
take his Depoſition, and that by reaſon nor 
of the too great diſtance, or of the in- who lives 
diſpoſition of the Witneſs, or for other our of e 
cauſes, he cannot be examined but on 7/4: 
the place where he lives; the Judge aq: 
who has cognizance of the Cauſe may, 
if it is neceſſary, requeſt the Judge of 
the place where the Witneſs reſides to 
examine the ſaid Witneſs, and may give 
him a Commiſſion for that effect. Bur 
in Criminal Proſecutions, the Witneſſes 
can be examined only by the Judge who 
takes Cognizance of the Crime d. 


. quoniam ſeimus dudùm factam legem, ut 
ſi quis hic litem exerceat, oporteat autem in pro- 
vinciæ parte aliqua approbari, &c. Nov. 90. c. y. I. 18. 
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20. Excuſes If the Witneſſes have excuſes which 


of Witneſ- hinder them from coming to give their 


ſes, which evidence, they may be diſcharged from 
alled CN? 

2 5 coming. Thus thoſe perſons whom 
— ſickneſs, or abſence, or any lawful im- 
pediment diſables from appearin 'S before 
the Judge, their appearance is diſpenſed 
with®. | But if their Depoſitions be 
neceſſary, the Judge may go himſelf, 
and examine them in perſon, or may 
give Commiſſion for that purpoſe to an- 
other, according as the quality of the 
Fact may require, and the Laws and 

Ulage allow of it. 
1 Inviti. teſtimonium dicere non coguntur ſenes, 
valetudinarii, vel milites, vel qui cum Magiſtratu 
Reipublicæ cauſa abſunt, vel quibi 

J. 8. F. de teſtib. 

a dicendo teſtimonio excuſantur. J. 1. . 1. 

F. eod. See the following Article. | 


XXI. 


21. immeſ- There are ſome perſons whom their 
ſes who are Dignity exempts from appearing before 
excuſed 7) the Judge to give Evidence; but in the 
ugh 4 caſes where the teſtimony of ſuch per- 
nity. ſons may be neceſſary, the Judge muſt 

give proper directions therein, accord- 


s venire non licet. | 


C. de fide infir,, Hæc omnia in pecuniarriis quæ- 
ſtionibus intelligentes: in criminalibus enim in qui- 
bus de magnis eſt periculum, omnibus modis apud 
judices præſentari teſtes, & que ſunt eis cognita 
docere. d. Nov. c. 5. in f. 5 TED 
- The Fudge who takes Cognizance of the Cauſe, re- 
queſts the Fudge of the place where the Witneſs lives, to 
rale his Depoſition, and gives him a power to do it by 
a Commiſion for that end. V. Nov. 134. c. 5. 
Beſides. the conſequence that is taken notice of in the 
laſt Text, when the matter relates to the proof of a 
Crime, the neceſſity of confronting the Witneſs with the 
Criminal, is another juſt motive why the Witneſs ought 
Fs an ng by the Fudge before whom the Trial is 


Fy 1 


XXIII. 


| Whoever have been imployed as Ad- 23. Ne 


vocates in a Cauſe, cannot be Witneſſes Alxocate 
of the Par- 


in it. For their teſtimony would be 
either ſuſpected, if it were in favour of} 
the perſon. whoſe Cauſe they had de- 
fended, or both uncivil and ſuſpected, 
if it were againſt their Chent. And it 
is the ſame thing as to Proctors and At- 


torneys,. and other perſons who ſhould 


happen to be under the fame engage- 
ments . 


Mandatis cavetur, ut præſides attendant, ne pa- 
troni in cauſa cui patrocinium præſtiterunt, teſti- 


monium dicant. Quod & in executoribus nego- 


5 3 „ = 
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ing to the different Uſages of Places, or 
application muſt be made to the Prince, 
7 the quality of the Fact, and that of 
the Witneſs may deſerve ite. as 


© Exceptis tamen perſonis quæ legibus prohiben- 
tur ad teſtimonium cogi, & etiam illuſtribus, & 
his qui ſupra illuſtres ſunt, niſi ſacra forma interve- 
niat. J. 16. C. de teſtib. Illud quoque incunctabile 
eſt, ut, ſi res exigat, non tantùm privati, ſed 
etiam magiſtratus, ſi in præſenti ſunt, teſtimonium 
dicant. J. 2 1. f. 1. F. de teſtib. ' 

Item ſenatus cenſuit prætorem, teſtimonium dare 
debere in judicio adulterii caus4. d. G. 1. in fine. - Ad 
perſonas egreg ias, eoſque qui valetudine impediun - 


tiorum obſervandum eſt. J. ult. F. de teſtis. 


NIV. 
The Expences which the W itneſſes 24. 76 
are at for their Journey, and for their ee f 


attendance to give their teſtimony, are 2 1 | 
repaid them by the Party at whole in- , 2,1 / 


ſtance they have been cited; and that wo ju 

by vertue of an Order of the Judge, w len 

and according as he ſhall tax them f. 
Talis debet eſſe cautio judicantis, ut venturis 


(teſtibus) ad judicium, per accuſatorem, vel ab his 


F Proors and-PRESUMeTIONS. Tit. 6. Sect. 4. 453 


20 quos fuerint poſtulati, ſumptus competentes 
| 21 Præcipiat. /. 11. C. de teſtib. 16. in F. eod. 


XXV. 


25. Aſalj If it happens that a Witneſs can be 
Witmeſs is convicted of having given falſe evidence, 


1, Defini 
tion of Pre- 
ſumptions. 


puniſhed. Sr of being guilty of ſome other miſde- 


meanor, as if he has divulged the tenor 
of his Depoſition to the Party accuſed, 
he may be puniſhed for it according to 
the quality of the fact, and the circum- 


ſtances s. 


8 Qui falsd vel varis teſtimonia dixerunt, vel 
utrique parti prodiderunt, a judicibus competenter 
puniuntur. J. 16. F. de teſtib. | 


Þ, 0 57 heh». 
Of Preſumptions. 


The CONTENTS. 


1. Definition of Preſumptions. 


2. Preſumptions ſirong, or weak. 

3. The foundation of Preſumptions. 

4. Preſumptions are either concluding, or 
uncertain. 


7. Two ſorts of Preſumptions. 
6. Proofs, without Witneſſes, and with- 


out Writing, by the force of Pre- 
ſumptions. | 


7. Facts which are held as true. Fatts | 


that muſt be proved. 
8. It depends on the prudence of the Fudge 
to diſcern the effeft of Preſumpti- 
BC. | 
g. Example of a Fact which it is neceſ- 
ſary to prove. 
10. Example of a Preſumption - well 
| grounded, that what has been paid 
Was due. Ss 
11. Another Example of many Accounts 
between two perſons. 
12. Another Example, a Bond croſſed or 
Zorn. _ 
13. Example of a Preſumption that proves 
nothing. | 


14. Example of a Preſumption in an an- 


tient Fatt. 
15. 4 Preſumption of another nature 
than thoſe which ſerve for Proofs, 
16. Another kind of Preſumption. 
17. Another ſort of Preſumption. , 


3 


Reſumptions are conſequences drawn 
from a fact that is known, to ſerve 
0 


r the diſcovery of the truth of a fact 
that is uncertain, and which one ſeeks 
to prove. Thus, for Example, in a Ci- 
vil Concern, if there is a conteſt be- 
tween the Poſſeſſor of a Land or Tene- 


ment, and another who pretends to be 
Proprietor thereof, it is a Preſumption 
that the ſaid Land or Tenement belongs 
to the Poſſeſſor: and he will be main- 
tained in it, if the other does not prove 
his right; for it is uſual and natural that 
no body takes poſſeſſion of a Thing 
without having a Right to it, and that 
the Proprietor does not patiently ſuffer 
himſelf to be turned out of his poſſeſ- 
ſion !. Thus in a Criminal Affair, if a 
Man has been killed, and it is not 
known by whom, and if it be diſcover- 
ed that he had a little while before a 
quarrel with another perſon, who had 
threatened to kill him, one draws from 
this known fact of the quarrel and 
threatning, a Preſumption that he who 
had thus threatned him, may have been 
the Author of the Murder. 


* Poſleſſtones quas ad te pertinere dicis more ju- 
diciorum perſequere. Non enim poſſeſſori incumbit 
neceſſitas probandi, eas ad ſe pertinere. Cum te 
in probatione ceſſante, dominium apud eum re- 


maneat. J. 2. C. de probat. In pari cauſa poſſeſſor 
potior haberi debet. /. 128. . de reg. jur. Cogi 


poſſeſſorem, ab eo qui expetit, titulum ſuæ poſſeſ- 


ſionis dicere, incivile eſt. J. 11. C. de petit. harcd. 
l. ult. C. de rei vindic. See concerning the Preſump- 
tion in favour of the Poſſeſſor, that which is {aid 
of it in the Preamble to the fourth Section of Poſ- 
ſeſſion. See the fourth Article of this Section, and 
the thirteenth Article of the firſt Section of Poſ- 
ſeſſion. 3 | | 
| II. 


Preſumptions are of two kinds, ſome 2. Preſamp- 
of them are ſo ſtrong, that they a- ions ſtrong, 
mount to a certainty, and are held as weak. 


Proofs, even in Criminal Matters. And 
others are only Conjectures which leave 
ſome doubt. | 5 


» Indicia certa, quæ jure non reſpuuntur, non 


minorem probationis, quàm inſtrumenta continent 


fidem. J. 19. C. de rei vindic. Sciant cuncti accu- 
ſatores eam ſe rem deferre in publicam notionem 
debere, quæ munita ſit idoneis teſtibus, vel inſtructa 
apertiſſimis documentis, vel indiciis ad probatio- 
nem indubitatis, & luce clarioribus expedita. J. ult. 
C. de probat. See at the end of the Preamble to 
this Title, the remark touching the Edict of Henry 
the Second of France, concerning Women who have 
concealed their being with child. | 


III. 


The certainty, or uncertainty of Pre- 3-Thefoun- 


ſumptions, and the effect which they aro 4 . 


may have to ſerve as Proofs, depends on 
the certainty, or uncertainty of the 
Facts from which the Preſumptions are 


Nn, 


gathered, and on the juſtneſs of the 


conſequences which are drawn from thoſe 
Facts, to 1 the Facts which are in diſ- 
pute. And this depends on the connexion 


that may be between the known Facts, and 


thoſe which are to be proved. Thus one 


draws conſequences from Cauſes to their 
Effects, 


4 q oF 
* 


Effects, or from Effects to their Cauſes: 
Thus we conclude the truth of a thing 
by its connection with another to which 
it is joined: Thus, when one thing is 
fignified by another, we preſume the 
truth of thar which is ſignified, by the 
certainty of that which | br it. And 
it is out of theſe different Principles that 
Signs, Conjectures, and Preſumptions 
are formed. Concerning which there 
can be no . ring a N z bur 
in ev e it will de on the pru- 
dne of the Judge, en whether 
the Preſumption be well or ill grounded, 
and what effect it may have to ſerve as a 
Proof e. | | Fe 


f Quiz argumenta ad quem modum 


poteſt. l. 3.$.2. F. de teſtib. | 
Ex ſententia animi tui te ſtimare oportet, quid 

aut credas, aut parum probatum tibi opinaris. d. 

Li. . Te tho 


IV. 


cuique rei ſufficiant, nullo certo modo ſatis definiri 
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forts. of Preſumptions: One is of thoſe 
which are authorized by the Law; and 
which are appointed to be held as Proofs ; 
and the other is of thoſe of which the Law ? 


leaves the effect to the Prudence of thei 


Judge, who ought to diſcern what may, or 
may not ſuffice to give to a Preſumpti- 
on the force of a Proof. Thus, in the 
ſame caſe of a Poſſeſſor, the Law will 
have him to be held for the true Own- 
er, if it is not proved that he is not e. 
Thus, the Laws ordain a Thing that is 


adjudged to be held for Truth. Thus, 


they enact, that he who is born of a 
married Woman, and conceived during 
the time of Wedlock, ſhall be repute 


the Son of the Huſbands. Thus, they 


have regulated that if a married Woman 
be found to have any Goods, or Effects, 
which it is uncertain by what Title ſhe 
has acquired them, they ſhall be account- 
ed to be her Huſband's Goods b. But 

on the contrary, there is an infinite 


| ͤ;%⁵òö | number of Prefumptions which the 
4. Preſump- There are Preſumptions of ſuch a na- Laws leave doubtful, and which may 
7 2 z that 0 Is 7 5 2 * for be eaſily gueſſed at without any Exam- 
/ © quding, truth, without any. neceſſity o being ple. e 9 
8 |corroborated by ſtronger proofs, if the 1 | | | 
 *contrary is not proved: and there are & %he et e. 8 
Preſumptions which have no other ef- , wy N pro veritate accipitur. J. 207. F. 
feet, if they are alone, than that they 1 Pater is eit quem nuptiz demonſtrant. 1. 5. F. 
form a bare Conjecture, and do not * voc. I. 6. F. de hi rarer: gt wa | 
make that which is preſumed to paſs for _ * See he ſevenrh Article of he fourth Section of 
truth. Thus, in the caſe of a Poſſeſſor Poier. L 
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which oy Peer mentioned in the firſt „ VI. 8 
Article, his poſſeſſion makes it to be pre- | wie lob 
roars Foe: be Pre. It follows from all the Rules explain- 6. Pra, 


e is > "os Owner, and ed in the foregoing Articles, that it of- withour 

without other proofs he is accounted as ten happens not only in Civil, bur alſo Wim, 
ſuch, and will be maintained in his poſ- jn Criminal Matters, that certain Proofs 24 wi. 
ſeſſion until he who diſturbs him there- may be had without Writing, and with- * 
in eſtabliſhes his Right clearly. Thus out Witneſſes, by the force of Preſump- 2 


on the contrary, in the caſe of him who tions, when they are ſuch, that upon ton 


had threatened another with death, of 
which likewife mention has been made 
in the ſame Article, the threatning which 
preceded — death of the perſon who 
was menaced makes againſt the perſon 
who threatened only a 88 
altho' he ſhould not prove his innocence, 
if there were no other proof againſt 
him, this Preſumption would not be 


ſufficient to convict him of being the 


Author of the Crime d. 


4 Indiciis ad probationem indubitatis, & luce 
clarioribus. J. Alt. de probat. Argumentis liquidis. 
1 2. inf. C. de in lit. jur. See the preceding Articles, 
and thoſe which follow, as alſo the Preamble of 


5. Two forts | This difference between Preſumptions 
of Freſump- Which have the effect of Proofs, and 


thoſe which leave ſome doubt, is the 
foundation of another diſtinction of two 


certain and known Facts we may found 
neceſſary conſequences of the truth of 
thoſe which are to be proved i. Whe- 
ther it be that we judge of "Cauſes by 
their Effects, or of Effects by their 
Cauſes, or that we diſcover the truth 
by other Principles. Thus, in the Judg- 
ment of Solomon between the two Wo- 


men, it appears that he foreſaw the 


commotions which would be produced 
in the heart of the Mother by the fear 
of the death of her Child; and know- 
ing the Cauſe by its effect, he judged of 
the one by the tenderneſs ſne expreſſed, 
which was the neceſſary effect of her 
Maternal Love, that ſhe was the true 
Mother of the Child; and by the indif- 
ference and inſenſibility of the other, 

that che Child was to her a Stranger. 
| Sxpe fine publicis monumentis cuj rei 
1 J. 3.4. 2. F de * Sine 
(ſeripturis) 


Of: Propps, and PazsuMPTIONs. | Tit 6. Sect. 4. 455 


od actum eſt, fi habeat probatio- 
M. J. 4. F de fide infirum. I. 5. cod, J. 4. C. de 

prob. Quod licet ſeriptura non pri Hallis ta- 

men rationibus doceri nihil impedit. 5. G. fam. 


l 
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7. Fa he QUEITION 18 C rming the 
that are regard which ought to be had for Pre- 
held 14%: ſumptions, it is neceſſary to diftinguith 
Rk two: ſorts of Facts. Some Facts are ſuch, 
wed. that they are always reputed to be true, 
. 3 an 4 


Was indebted; that fons act accord 
ing to n and their cuf-: 
tom; that every one uſually governs. 
himſelf by Reaſen, and conſequentiy 
ins himſelf of his engagements, and 
of his duty: And we ought never to 
judge without proof, nor preſume, that 
a Father hates his Children, that any 
perſon abandons his own Intereſt, that 
a wiſe man has committed an Action un- 
worthy of his uſual Conduct, nor that 
one has failed in any point of his duty. 
Thus in general, all Facts which are 
contrary to that which dn . hap- 
pen naturally, are never pr , unleſs 
they be proved. 3 
1 Ropo filia, bona tua quandoque diſtribuas liberis 
tuis, Ut quiſiu de te meruerit ſufficiet, fi 
non © int os ſolos non admitti qui of- 
fenderunt. J. 77. f. 25. F. de legat. 2. It muſs be 
proved, that they have failed in their duty. 
Si bonus miles anteà æſtimatus fuit, prope eſt ut 
affirmationi ejus credatur. J. 5. 8. 6. F. de re milit. 
Plerùmque credendum eſt, eum qui partis dominus 
eſt, jure potiùs ſuo re uti, quàm furti conſilium 
inire. I. 51. F profocio. | 
Præſumptionem pro eo eſſe qui accepit, nemo 
dubitat. Qui enim ſolvit, numquam ita reſupinus 
eſt ut facile ſuas pecunias jactet & indebitas effun- 


dat. J. 25. F de ſrobur. 
oe VIII. 


8. 7 d. It is by all theſe Rules which have 
jeuds on the been juſt now explained, that we are 
prudexce of ro judge of the uſe and effect of Pre- 
2 2 ſumptions; that we are to pry 8 
the oft of iN every caſe. the quality of the Facts 
Preſurpti- Controverted, in order to judge which 
„ of them 5 5 to be held as true, and 

which of them muſt be proved; and 


that we ought to diſtinguiſh thoſe Pre- 


% 
. 


NJ 


ſumptions which ought. to be held as 
Proofs,. from thoſe which ought not to 
have that effect. And it is on the pru- 
dence of the Judge, xhat the uſe and 
application of all thefe Rules does de- 


N ponds according to the quality of the 
a 


cts, and the circumſtances =, as will 


appear by the Examples explained in the 
po which follow. \ 
Ex ſententia animi- tui te zſtimare oportet, 


quid aut credas, aut parùm probatum tibi opinaris. 
L. 3. Ha- in f. fe de gib. Sce the third Article. 


a 


ro 


10 Jil 8 1 


« 8 


If the Relation between a perſon de- 9. Eram- 


_ ceaſed, and him who pretends to be his fle of - 


Heir at Law, or next of kin, were cal- F*# wie, 
led in queſtion, this Relation would not 7 N 
be preſumed without proof. For it de- FO” 
nown, if they are not proved. Thus 
he whoſe Relation. is not owned, ought 


* * 7 * 


to prove it n. 


"® Quoties quzreretur etur genus vel gentem quis ha- 
beret, necne, eum probare oportet. J. 1. F. de pro- 


fron * 
.4 4 oF 3 ERS. 


If any perſon having made a payment 10. Eran- 
to another, pretends that it is {a miſ- ple of a Pre- 
take that he has paid a thing which was/#i 

| A U „ Vell 
not que, and that he who has received ed, 
the payment maintains that what he has 207 what 
received was juſtly owing to him; it has been 
lies upon the perſon who has made the h was 
payment, to proye that he has paid ow 
thing that was not due. For it 1s pre- 
ſumed, that he has not been fo impru- 
dent as to pay what he did not owe. 

But if the perſon to whom the payment 
was made denied it, and aſſerted that he 
had received nothing, and it ſhould be 
Proves that payment had been made to 

im; it would in that caſe lie upon him 
to prove that what he had received was 
juſtly owing to him. For his knavery 
in denying the Payment, would render 
him ſuſpected of having received a thing 
that was not due to him o. ; 


0 Cam de indebito quæritur, quis probare debet, 
non fuiſſe debitum, * ita es eſt, ut 6 


quidem is 888 dicitur rem, vel pecuniam 


indebitam, ny xteSs & ipſe qui debet legiti- 
0 


mis JOAN olutionem approbaverit, ſine ul- 
la diſtinctione ipſum qui negavit ſeſe pecuniam ac- 


cepiſſe, ſi vult audiri, compellendum eſſe ad proba- 
tiones præſtandas, quod pecuniam debitam accepit. 
Perenim abſurdum eſt, eum qui ab initio negavit 
pecuniam ſuſcepiſſe poſtquam fuerit convictus eam 
accepiſſe, probationem non debiti ab adverſario exi- 
gere. Sin vero ab initio confitcatur quidem ſuſce- 
iſſe pecunias, dicat autem non indebitas ei fuiſſe 
Adar, præſumptionem videlicet pro eo eſſe qui 
accepit, nemo dubitat. Qui enim ſolvit numquam 
reſupinus ita eſt, ut facilè ſuas pecunias jactet, & 
indebitas effundat. Et maxime, ſi ipſe qui indebitas 
dediſſe 
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salt 
c 1 incredibile eff in aliquo | 
facile NN, Fr ided cunt. qui dicit indebltas 10l- 
viſſe,,compelli ad probatiqnerh qudd per delum - 
cipientis, vel aliquam puſs 5 am, in- 
debi ab co, Piutam & niſi hoc « 0 er 
N eum e habere, ih "77 F de pro- 


Kir NN” f Line e 1 
: 9115 fir Hani m7 Ne 1890 4” 


11. A0 It rwo Ws: Walt ai Sap 4. p 

cher Exam- fairs together, have often made up their 

ple of many A of what they might- = reci- 

game, procl indebted the one to the other, 

:wo perſons, and one of them after the death of the 
| other, 'demands from the Heirs or 33 


| xiſtors' 'of the dectaſed, ſ 4 8 um 3 


it pretends to hay £7 4vineed' 
. thoſe Accounts, ind Which he 
ver demanded, for ſo m e rare 


Mere or Obligation, far it, nor m 
relervation thefedf in his Aebdüntr j 
a will be prefuttied;cither. that this Sum 
has never been due, or that it has been 
paid, or ry 1 pos hd remitted 

it. For if he ha y. 2 or 
tended to have bœen a C reditor, AY. 
would have reckoned - Sum in his 
Accounts, as well as other Debts; or he 
would haye reſeryed it, and would x 
Have put off the demanding it, till al 
the death of the pretended ebtorx, who, 
| might have been able to ſhew that he 
copied him nothing, Fil 2 would be 
ſbhe ſamè thing if we ſu ©, inſtead o 
2 Sum of Mm that tf _ e is 


„„ i: & 2M: @ 


[ 


> 6585 be Bighs. "as, {vega the circum- 
ſtances ſhould make it appear that thoſe 
Accounts, and the delay of making the 
demand till after the 1 85 of the Debt- 
of, . ought to be of no prejudice there- 
to. Such as would be the Warranty 

againſt an Eviction, - the caſe whereof 


$a not fall out till after making up all 


thoſe Accounts, or ſome other Right 
of the like nature . x 


? Procula magnæ 38 ne en a 
fratre fibi debitum, poſt mortem ejus in ratione 
cum hzredibus compenſare vellet, ex diverſo autem 
Alegaretur, numquam id 2 fratre, quamdiu vixit, 
deſideratum, cum variis ex cauſis, ſæpe in rationem 
fratris pecunias ratio Proculæ ſolviſſet. Divus Com- 
modus, cm ſuper eo negotio cognoſceret, non ad- 

miſit compenſationem: quaſi tacite fratri fideicom- 
miſſum fuiſſet temiſfura, 1.26. F de Mobs 


XII. 
> ber Ir a Pronafory Note, orBond, ſhould 
Example, a chance to be found in 'the hands of the 
Bd creſ- Debtor, or if it had been croſſed, raſed, 


ed en ten. or torn in pieces, it would be a pre- 
ſumption that it had been e or 


* 9 7 7.4 


21 . . B e lil 


aunülled, „ unleſs he who Mould FOmry © 
to make ue of i it, had clear proofs that 
the debt was ſtill wing, and that the 


1 a e croſ. 


An in: 


4 — ng A a; | 
ſumptione debitor liberatus eſſe videtur, in eam ta- 
men 4 deb „ quam manifeſtis probationibus 
W ET adhuc oltenderit, recte debitor 


converi n a produc. © Wes : 


| rival tuam — Ahl de jure tuo 

wa 1 uibuſcungue. itaque argumentis 
jure eee N tibi pro obanti, eum 
1 huj oftnod { $08 eh rilhim? conſecu- 
Judex ad ſolutionem debiti jure yoo 


I. Lr. eee V. LAs, fl wha: 
WW 850 of 2110 r 
2 5 11 XII. 4 
2 15 — * — Eſtate of bs, th 
own, nor by his Wife, before he entred pie of Pre- 
Np the Adminiſtration of his Tutor. fen, 
po is found to have enriched himſe lf "ag 
ring the Tutorſhip, the Minor can- 
not for that 5 jO5wg thoſe Goods 
are his, nor infer from thence that the 
Tutor has been unfaithful i in his Admi- 
niſtration, if otherwiſe he gives him in 
4 true and juſt Account. For it may 
happen that the Tutor 7 7 have ac- 
quired thoſe Goods either by his labour 
Err or by other Ways. | 


(7 Si. defundtus "chin ve © adminiftravit, 
non rerum ejus dominium vindicare, vel tenere po- 
tes: ſed tutele contra ejus ſucceſſores tibi competit 
actio. Debitum autem aliis indiciis comprobarĩ 
oportet. Nam quod neque ipſe, neque uxor ejus 
quicquam ante adminiſtrationem habuerunt, non 
idoneum hujus continet indicium. Nec enim pau- 
1 6 induſtria, vel augmentum patrimonii quod 

ibus & multis caſibus queritur, PIs 
eſt; * C, Ws tutel. 


5 e >=» | 

When the queſtion is to prove an an- 14. Fran 

cient Fact, of which there are no writ- pleof fre. 

ten Proofs, nor living Witneſſes, if theſumbrim n 

Fact be ſuch that it ought to be admit-® 1 
ted to proof; as for inſtance, if the mat- 
ter be to know how long an Eſtate has 
been in a Family, at what time a Work 

was made, or other Facts of the like 
nature; we receive the declarations 
which Witneſſes are able to make of 
what they have heard concerning the 
ſaid Facts, from other perſons who were 
then aliyxe: and the proof which is 
drawn from thoſe declarations, is found- 
ed on this Preſumption, that the perſons 
whom the Witneſſes heard give an ac- 
count of thoſe Facts, as notorious in 
their time, being dead before the 1 

0 


I 
kd UA i 


ſumed to be true t. 


Of Padors and PrtESUMPTIONS: Tit. 6. Sect. 4. 457 


of the Facts was neceſſary, and hothing 


having obliged them to ſay any thing but 
the ork, the account therefore which 
they had given of the ſaid Facts is pre- 


* Idem Labeo ait, cùm quæritur an memoria ex- 
tet facto opere, non diem & conſulem ad liquidum 
exquirendum, fed ſufficere ſi quis ſciat factum: hoc 


eſt, ſi factum eſſe non ambigatur. Nec utique ne- 


eeſſe eſt, ſupereſſe qui meminerint, verùm etiam, 
fi gui audierunt eos, qui memoria tenuerint. J. 2. 
8 F de aqua. © a9. pluv. arc. I. 28. F. de pro- 


XV. 


15. Are. All the Rules which have been ex- 
ſ«mption of plained in the preceding 


Articles, con- 


another na cern Facts which are ſuch, as that ei- 


ture than 
thoſe which 
ſerve for 


Proofs. 


ther the truth of them may be proved, 


” 


or that in default of proofs one may 


know preciſely by thoſe Rules what 
judgment to make of them. Thus, for 
Example, we ſee by theſe Principles, 


that there are Facts which paſs for true, 
altho' there be no proof of them, if 
the contrary Facts are not D That 
there are others which pe for falſe, un- 
leſs they are proved: That among Proofs 
and Preſumptions, ſome of them are 
certain, others uncertain :. And that 
therefore in theſe forts of Facts Reaſon 
may always determine it ſelf to take one 
ſide, and to judge if we ought to hold 
a Fact for doubtful or for certain, for 
falſe, or for true. But there is another 
ſort of Facts, which are ſuch, that it 
is impoſſible to know the truth of the 
matter, and where nevertheleſs it is ne- 
ceſſary to reſolve on taking one of the 
oppoſite Facts for true, altho there be 
nothing but uncertainty both in the one 
and the other Fact, and that it may like- 
wiſe very readily fall out that we take 
the falſe for the true. Thus, for Ex- 
ample, if a Father and his Son happen 
to be killed in a battle, or if both one 


and the other periſh in the ſame Ship- 
wrack, ſo that there be no way to know 


if they both died at the fame inſtant, or 
if one of them ſurvived the other, and 
which of the two: And that the Widow 
of the Father pretends that he died firſt, 
in order to make the Father's Inheri- 
tance to paſs to the Son, and ſo from 
the Son to her ſelf; the Collateral Re- 
lations, Heirs to the Father, pretending 
on the co 7, that the Father fur- 
vived the Son, or that they both died 
at the ſame inſtant of time, and that 
therefore ſeeing the Son could not ſuc- 
ceed to the Father, they ſucceedto him : 
This queſtion cannot be decided, with- 
out ſuppoſing, either that the Father 
died 11 and that the Son having ſuc- 
Vo L. I. EE... 


ceeded to him, has tranſmitted to his 
Mother the Eſtate of his Father; or 
that the Son died firſt, and has tranſ- 
mitted to his Mother no part of his Fa- 
ther's Eſtate; or that they both died at 
the ſame inſtant of time, and that the 
Son not having ſurvived the Father, did 
not ſucceed to him; and that therefore 
the Inheritance of the Father goes to 
his Heirs. But ſeeing there is no way 
for determining which of theſe Events 
is the true one, the Law has directed 
that in ſuch a caſe, where it is neceſſa- 
ry to take one ſide or other, and impoſ- 
ſible to know the truth of the Fact on 
which the deciſion depends, it ſhall be 
preſumed, that the Father died firſt, and 
that the Son having ſucceeded to him, 
the Mother reaps the Inheritance of the 
Father in that of the Son", And this 
Preſumption is founded, on one part, 
on the inclination to favour the Mother, 
and on the other part, on the Natural 
Order; according to which, the Son 
ought to out- live his Father. Thus, in 
this Event, where it remains uncertain 
what Nature has done, the Law ſup- 
poſes that Nature has done what it 
ſeems Reaſon would have deſired. 


u Cum bello pater cum filio periſſet: materque 


filii, quaſi poſtea mortui, bona vindicaret, agnati 
rerò patris, quaſi filius anteà periſſet: Divus Hadri- 
anus credidit patrem ptius mortuum. J. 9. §. 1. f. 
de reb. dub. EE | 
' The Queſtion concerning the Succeſſion of this Father 
and Son, is to be underſtood according to the written 
Lam of the Romans, or according to the Right whith 
the Ordinances and Cliſtoins give to Mothers, in the Suc- 
ceſſions of their Children. | 

Altho it be natural to 7 me, in the caſe of this 
Article, and in others of the lite nature, that the Son 
ſurvived his Father, and that in general the Children 
and Deſtendants oiulive their Fathers and Mothers, - 
and other Aſcendants; yet we find a contrary Preſump- 
tion in another Law; where it is ſaid; That if it had 
been agreed between a Father in Law and Son in Law, 
that if the Son in Law ſhould outlive his Wife, and 
ſhe leave behind her a Child of a year old; the Hu 
band ſhould have the Wife's whole Marriage Portion; 
and that if on the contrary the Child ſhould chance to 
die before the Mother, the Husband ſhould only retain 
a part of the ſaid Portiom: and it had happened that 
the Mother and Child of a year old periſhed in a Ship- 
wrack, it would be probable that the Child died firſt, 
aud ſo the Hnsband would have only that ſhare of his 
Wife's Dowry which had been agrted on. Inter ſoce- 
rum & generum convenit: ut, ſi filia mortua /uper- 
ſtitem aumiculum filumm habaiſſet, dos ad virum perti- 
neret: Quod ſi vi vente matre filius obuiſſer, vir dbris 
portionem, uore in matrimonio defuntta, retineret. 
Mulier naufragio cum anniculo filio periit, Quin 
veriſimile videbatur, ante matrem, infantem periſſe: 
virum partem dotis retinere placuit. J. 26. F. de 
pat, dot. This Preſumption, that in this cafe the Child 


died firſt, is 2 on the weakneſs of its Age, which 
5 


makes it to be judged, that the Child was leſs able to 
reſiſt, and that the Mother lived ſome time longer than 
the Child. 
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16. . There is yet another fort of Pre- 
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ther kind of ſumptions, which do not relate to E- 


Preſumpti- 
09. 


17. Ano- 


vents er Fact of which it may be ne- 


ceſſary to know the truth, as in all the 


Caſes which have been mentioned in 
the preceding Articles; but which re- 

ard the ſecret of the intention of per- 

ns, when it is neceſſary to know the 
faid intention, and when there are no 
certain proofs of it. For in that caſe, 
ir is neceſſary to diſcover it by 155 
tions, if there be _ ſuch as may help 
us to find it out. 'Fhus, for Example, 
if in the caſe of two perſons who bear 
the ſame Name, one of them is inſti- 
tuted Executor by a Teſtator, when 
in the Teſtament there was no certain 
deſcription by which it could be known, 


which of the two perſons the Teſtator 


meant to name for his Executor, one 
would judge of the intention of this 


Teſtator by the preſumptions which 


might diſcover it; ſuch as the ties of 
Relation and Friendſhip, which he 


8 15 have only with one of the two; 


by the other circumſtances which 
might diſcover which of the two he in- 


tended to name for his Executor x. 


Be Quoties non apparet quis heres inſtitutus ſit, 


inſtitutio non valet. Quippe evenire poteſt, ſi teſ- 


tator complures amicos eodem nomine habeat, & 
ad deſignationem nominis fingulari nomine utatur: 
niſi ex aliis apertiſſimis probationibus fuerit revela- 
tum, pro qua perſona teſtator ſenſerit. J. 62. F. 1. 
. de bered. inſt. See the following Article, and the 
A | 4 


XVII. 


The uſe of the Preſumptions ſpoken 


ther ſort of of in the foregoing Article, reſpects the 
Preſumfri- doubts, the obſcurities, the uncertainties 


of the intention of perſons, when it 1s 
not clearly enough explained. But 
there. are ſome rats, in which the Pre- 
ſumptions are extended beyond what 
has been in the thoughr of the perſon 
whoſe will we want to know. Thus, 
for Example, if a Father having inſti- 
tuted his Son, and the Child of ano- 
ther Son alrcady deceaſed, his Execu- 
tors, and ſubſtituted the Son to the 
Grandſon, in caſe he ſhould die before 
he arrived at a certain age, it ſhould 


| happen that this Grandſon dying before 


he attained the ſaid Age, leaves behind 
him Children ; the Queſtion whether 
the Subſtitution ſhall rake place to the 
prejudice of the Children of him who 
was charged with it, will be decided by 
this Preſumption, that the Teſtator did 
not mean to ſubſtitute, except in the 
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caſe where: his Grandſon ſhould die 
without Children, and that his intention 
could not be to call his Son to the In- 
heritance of his Grandſon who ſhould 
leave Children behind him. 


Cum avus filium, ac nepotem ex altero filio, 
hæredes inſtituiſſet, a nepote petiit, ut ſi intra an- 
num trigeſimum moreretur, hereditatem patruo ſuo 
reſtitueret. Nepos, liberis relictis, intra ætatem ſu- 
praſcriptam vita deceſſit, fideicommiſſi conditio- 
nem, conjectura pietatis, reſpondi defeciſſe. Quòd 
minus ſeriptum quàm dictum fuerat, inveniretur. 
L 102. F de condit. & demonſtr. | 8 
It is to be remarked upon this and the preceding Ar- 
ticle, that the uſe of theſe ſorts of Preſumptions, for 
diſcovering, or gueſſing at the intention of - perſons, is 
very frequent in the interpretation of Contracts and Tej- 
taments, when it is neceſſary to interpret ſome ambi- 
guity, or ſome obſcurity, ' and to judge of the intention 
of the perſons who make Covenants, or Teſtaments. 
And altho' this matter does not properly belong to this 
Place, yet it is not altogether uſeleſs to diſtinguſh here 
the ſeveral ſorts of Preſumptions, that we may the bet- 
ter underſiand their nature, and their different uſes. 
But we ought not to ſet down here the Rules of all theſe 
forts of Preſumptions, which may ſerve for the interpre- 
tation of Covenants and Teftaments : AE as to thoſe 
which concern Covenants, they have been explained in 
their proper places; and we ſhall explain in the Matter 

of Teſtaments, the Rules which have relation to them, 


At a et ate ena. 


EE 05 0 es e 


Of the Interrogation and Confe/ſion 
of the Parties, _ 


Eeing it often happens that he who Difforew 
has occaſion to prove a Fact that way: of Ja. 
is conteſted, has neither Writing, nor v 


Witneſſes, nor Preſumptions that may 


be ſufficient, one therefore in that caſe, ,, kad, 


has recourſe to draw from the Mouth 
of the Party, a Confeſſion of the truth; 
and that. is done three ways. One is, 
without the intervention of an Oath, 
when one Party ſummons the other by 
ſome Act, and requires him to own the 
truth of a Fact, whether it be the ſame 
that is in diſpute, or ſome other that 
may ſerve to prove it; and this firſt 
way, which m__ to be the only one, 
if every body acted always honeſtly and 
ſincerely, may have its effect, either 
when he who is ſummoned to declare 
the truth, is ſincere enough to own it, 
or when his want of ſincerity engages 
him to make ſuch Anſwers as that one 
may draw from them ſome advantages 
againſt him. A 
The ſecond way of having the Con- 
feſſion of a Party, is by interrogating 
him on Facts that are pertinent; that 
is, Which have relation to the diſpute in 
hand. And this hath its uſe in the caſes 
Where 


: Of Paoors and PRESUMPTIONS. Tit. 6. Sect. Ss. a9 


where he who wants to prove a Fact, 
having no Proofs thereof, and not bein 
willing to refer it to. the Oath of his 
. demands that he be interro- 
ated by the Judge, upon Facts, which 
Fo draws up in the form of a Libel, or 
Allegation, dividing it into ſeveral Ar- 
ticles, and inſerting therein the Fact in 


e and other Facts or Circum- 
1 


ances which may have relation there- 
to, and ſerve to 5 it. And if the 
Judge finds that the ſaid Facts, or Cir- 
cumſtances, upon which it is deſired 


that the Party may be interrogated, 


may ſerve to prove the Fact in queſtion, 
he orders the Party to be interrogated, 
and to make Oath that he will ſpeak the 
truth of all that he knows concerning 
every one of the articles: and the An- 
ſwers are taken down in writing; from 
which he who demanded them, draws 


the conſequences which may turn to 


his advantage, whether it be by the 
Confeſſions, or Denials, or Variations 
of the Party who has been interro- 
gated. 1 5 

The third manner of having the Con 
feſſion of a Party, is when he who can- 
not have Proofs of a Fact which he al- 
ledges, refers the matter to the Oath of 
his Adverſary, and conſents that the de- 
claration which he ſhall make, after 
having been ſworn, ſhall be held for 
Truth, and ſerve as a Deciſion of the 
matter in diſpute : and this is called a 
Deciſive Oath. 

This laſt manner of the Deciſive 
Oath, ſhall be explained in the follow- 
ing Section, and the others ſhall be the 
ſubject matter of the preſent. 

Me muſt not confound the Deciſive 
Oath of a Party, to which the matter 
in diſpute has been referred, with the 
Anſwers of thoſe who are appointed to 
be interrogated upon Facts alledged by 
their adverſe Party. For when ; mat- 
ter is referred to the Oath of the Party, 
the Oath decides for the perſon who 
makes it; but the Anſwers of the per- 
ſon who is interrogated upon Facts, do 
not decide in favour of him who an- 
ſwers, but ſerve only for drawing from 
his Anſwers, conſequences which ma 
help to prove the Fact in queſtion : and 
do not hinder the effect of other Proofs 
that may be brought againſt him. 

There is likewiſe another kind of 
Oath which the Judge ordains ſome- 
times by virtue of his Office, that is, of 
his own proper motion, even altho' it 
be not demanded by the Party, nor the 
deciſion of the Controverly referred to 


it; and it depends on the prudence of 
Vor. I. | 


ſerve as a Proof, and will be a ſufficient 


the Judge to enjoin this Oath in the 
caſes where it may be proper. Thus, 
for Example, if he who demands a Sum 
of Money having made good his de- 
mand, the Defendant alledges that he 
has paid it, but does not prove the pay- 
ment; the Judge may, in condemning 
the Defendant to make payment, re- 
quire the Plaintiff to ſwear that he has 
not been already paid. Thus, in the 
Orders for admitting the Claims of Cre- 
ditors, it is ordained, that the Creditors 
whoſe Claims are allowed of, ſhall make 
Oath, that the Sums for which they are 


ſet down as Creditors, are lawfully ow- 


ing to them. And this is done to hin- 
der the colluſion between Creditors who 
have been already paid, and the Debtor, 
who, that he might reap ſome profit 
thereby, ſhould conſent to their + 


ment, to the prejudice of the lawful 


Creditors; and likewiſe to prevent o- 
ther Frauds of Creditors, who make a 
bad uſe of the difficulties which occur 
in the ranking of Creditors, and in ex- 
amining and ſtating all their Claims. 


The CONTENTS. 


1. The Confeſſion of the Party ſerves for 
a Proof. 
2. A Confeſſion through an Error in Fatt. 
. Confeſſion through an Error in Law. 
. Interrogation of the Party ordered by 
the Judge. 
. How the Party who is interrogated 
ought to anſwer. 
; 740 of Interrogations. 
he Anſwer which is made through an 
error in Fatt, does no harm. 
8. Effect of Interrogations. 
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9. They do not hinder the eſfect of the o- 


ther Proofs. 

10. Difference between theſe Interrogati- 
ons, and the demand of a fight of 
the Writings belonging to one of the 
Parties. 


I. 


F the Party againſt whom one has 1. Le Con- 
I occaſion to prove a Fact in a Civil Feſon of the 
Cauſe, acknowledges himſelf that the 2%, 
Fact is true, that Acknowledgment will/,ur = 
ground for the Sentence of Condem- 
nation which ought to follow thereup- 
on. And ſuch a Confeſſion, if it is ſe- 
rious and poſitive, cannot be revoked, 
eſpecially if it has been made 0 
ly *z unleſs there were in the ſaid Con- 
eſſion ſome Error which might be rec- 
tified, as ſhall be ſhewa in the follow- 
ing Article. 
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* Confeſſus pro judicato eſt, qui quodammodo 
ſua ſententia damnatur. J. 1. F. de confeſſ. l. 56. F. 
de re judic. | 


Confeſlos in jure pro judicatis haberi placet. 


Quare ſine cauſa deſideras recedi a confeſſione tua, 
cuͤm & ſolvere cogaris.. J. un. C. de confeſſ, 

In Capital Crimes, the Confeſſion of a Criminal is not 
enough to condemn him, if there be no other Proofs ; be- 
cauſe it might ſo fall out, that ſuch a Confeſſion were 


only the effect of a trouble of mind, or of deſpair. V. 
be liable to anyCenſure or Puniſhment, Clarke Praxis 


I. 1. f. 17. &.27. ff. de Quæſtion. 
25 „ 


2. 4 Co He who through Error acknowledges 
fon thro'q, Fact to be true which is not ſo, may 
an Error in rectif 


the ſaid Error by proving the 
Truth which he was ignorant of b. 


Non fatetur qui errat. I. 2. F. de confeſſ. 


III. 


If he who has owned the truth of a 
Fact, pretends to have owned it only 
Make, upon pretext that out of 
NOTE of the Law he had made a 
onfeſſion contrary to his intereſt, he 
will hot be allowed to revoke upon that 
pretence his Confeſſion e. 
Example, if a Minor having borrowed 
Money, and being come of Age, gets 
' himſelf relieved from his Obligation, 
but confeſſes that he employed the Mo- 
ney to diſcharge a debt that was due 
from his Father's Inheritance, he will 
not be admitted to reyoke the ſaid De- 
claration, by ſaying that he made it on- 
ly through miſtake, believing that by 


reaſon of his Minority he would never- 


theleſs be diſcharged from his Obliga- 


tion. For it was in point of Law that 


he erred, and not in matter of Fact ; 
which does not alter the effect which 
his Confeſſion ought to have. 


© Non fatetur qui errat, niſi jus ignoravit. J. 2. 

F. de confeſ. 
IV. 

When one of the Parties demands 


gation of that the other be interrogated upon 
rh Parly Facts which he deduces into Articles; 


it depends on the prudence of the Judge 
to order the Party to be interrogated, if 
the Facts are ſuch, that the knowledge 
thereof may be of ſervice to decide the 
Queſtion that is to be determined ; or 
not to order it, if the Facts have no re- 
lation to the Queſtion in diſpute d. 


VUbicumque judicem æquitas moverit : æquè 
oportere fieri interrogationem, dubium non eſt. 
J. 21. ff. de interrogat. 

By the Ordinames of France, it «' lawful for the 
Parties to demand, that the adverſe Party be examined 
Man Interrogatories in all the ſteps of the Cauſe, touch- 
ing Facts and Articles that are relevant, that is to ſay, 
clit ray ſerve for the proof of the Fact in queſtion : and 
rhey are interrogated upon Oath. See the Ordinance 


of 1539. Art. 37. and the following Articles; the 
Ordinance of 1563. Art. 6. and that of 1667, Pi- 
tle 10. Art. 1. Sce the eighth Article of the fi: ſt 
Section. FE 
[This practice of obliging the Parties, at the mut 

requeſt of each other, to anſwer upon Oath to Facts 
which are admitted as pertinent to the Canſe depending, 
& ſtill obſerved in all the Eccleſiaſtical Courts, and in 
the High Court of Admiralty of England. Only with 
this reſlriclion. that no perſon is obliged to anſwer upon 
Oath to any criminous Pojition or Fact, whereby he may 


in Curiis Eccleſiaſticis. Tit. 55. 56. Clarke Praxis 
Curiz Admiralitatis Angliz, Tit. 18. 22. Stat. 13. 
Car, II. cap. 12. $.4.] | = 


* 


V. 


He whom the Judge has directed to 5. Hom the 


be interrogated, is obliged to anſwer, Party who 
and to declare clearly and preciſely what © 777 


he knows 


gated ought 


of the Facts concerning; anſwer. 


Thus, for 


which he is interrogated, without feign- 


ing or diſſembling, and without ambi- 


guit or obſcurity ; ſo as that he explain 
imſelf diſtinctly as to each particular 
Fact, that his Anſwers be ſincere and 
natural, and that they quadrate exactly 
with the queſtion that is put to him e. 


Nihil intereſt, neget quis, an taceat interroga- 
tus, an obſcurè reſpondeat, ut incertum dimittat 
interrogatorem. J. 11. f. 7. F. de interrog. 

In totum confeſſiones ita ratæ ſunt, ſi id quod 
in confeſſionem venit, & jus & naturam recipere 
poteſt. J. 14. f. 1. ed. | 

Quod ait prætor omnino non reſpondiſſe poſteriores 
ſic exceperunt, ut omnino non reſpondiſſe videatur 
qui ad interrogatum non reſpondit, id eſt, e. iz@-. 
J. 11. F. 5. eod. | | 

See the Ordinances quoted on the preceding Article. 


VI. 


The uſe of theſe ſorts of Interroga- 6. U; f 
tions, is not only to have thereby proof 9 


of the Facts which the perſon who 18% 


interrogated ſhall own to be true ; but 
altho* he ſhould deny or conceal the 
truth, yet the Interrogations may hel 


to diſcover it by the conſequences whic 


may be drawn againſt him from all his 
Anſwers. As if he denies Facts which 
he knows, and which are certain: if he 
alledges any Facts which are known to 
be falſe: if he varies and wavers in his 
Anſwers: or if he owns Facts from 
which one may infer the truth of thoſe 


which he has denied f. 


f Voluit prætor adſtringere eum qui convenitur 
ex ſua in judicio reſponſione, ut vel confitendo, vel 


mentiendo, ſeſe oneret. J. 4. ff de interrogat. 


VII. 


If it happens that he who has been 7. Jie 4 
interrogated, diſcovers that through/=” * 
miſtake he has owned ſome fact which ae 5 


Was not tru 


e, or that he has been miſ- Eier in 


taken in the circumſtances, and that xa, de 
having found out the truth, he can #” 


I make 


» * —- —F 


Of PRoors and PresUMPTIONS. Tit. 6. Sect. g. 


make it a pear that he was miſtaken 
his confeſſion can be of no prejudice to 
the Truth which ſhall otherwiſe ap- 


pear 8. 


5 Celſus ſcribit, licere reſponſi pœnitere, fi nulla 
captio ex ejus pœnitentia ſit, actoris. Quod veriſ⸗ 
ſimum mihi videtur, maximè ſi quis poſteà plenius 


inſtructus quid faciat inſtrumentis, vel epiſtolis a- 


micorum, juris ſui edoctus. 0. 11. F. alt. F. de in- 


zerrog. 
\ 5 (7 


8, Etc of If he who has been interrogated, has 
1:terroga- Owned the truth of the Facts conteſted, 
tows. or if it may be gathered from his An- 
ſwers; his Interrogation will have the 
ſame effect, as if he had conſented to 
the Sentence which condemns him to 
pay what is demanded of him, if the 
{aid Condemnation be founded on the 
Proofs which reſult from his Anſwers h. 


V Qui interrogatus reſponderit, fic tenetur, quaſi 
ex contractu obligatus, pro quo pulſabitur, dum ab 
adverſario interrogatur. Sed & ſi a prætore fuerit 
interrogatus, nihil facit prætoris auctoritas: ſed 
ipſius reſponſum, five mendacium. J. 11. . 9. F 


de interrog. 
IX. 


9. They d The Anſwers made by thoſe whom 
»t hinder the Judge has ordered to be interrogated 
1 755 upon Facts alledged by their adverſe 
Pro Parties, are not deciſive in their favour : 
and what they anſwer does not ſerve as 
a Proof for them, neither does it hinder 
the effect of the contrary Proofs. But 
the effect which the ſaid Anſwers ought 
to have in diſcovering the truth of the 
Facts in queſtion, depends on the Pru- 
dence of He Judge. | 


1 See the Law. cited on the ſixth Article. 


X. 


10. Dife- We may place in the ſame rank with 
rence be. the Confeſſions of Parties, that which 
OM may reſult from the Deeds or Writings 
tou, any Which one Party demands a ſight of 
the demand from the other, ſuch as his Journal, or 
gt other Writing, if it be exhibited by the 
F< _ „„ Party of whom it is demanded. But 
_ bo o there is this difference between a de- 
of the Pay- mand of the fight of the Deeds and 
res, Writings belonging to a Party who does 
not exhibit them in Court, and that of 
Anſwers to Interrogatories; that one 

may refuſe to produce Papers if he him- 

ſelf does not make uſe of them, but one 

cannot refuſe to anſwer to Facts that are 
8 For the Parties ought to 

now the truth of all the Facts, where- 

of the knowledge is neceſſary for deter- 

mining what is in diſpute. And this 
knowledge ought to be common to all 


the perſons who have an intereſt there- 


in. But Journals, and other Papers 
which belong only to one Party, are 
not common both to the one and the 
other. And theſe Papers may chance to 
contain Facts which ought to be kept 
ſecret, and which perhaps have no rela- 


tion to the matter in diſpute. Thus, 


one Party cannot demand of the other, 
to produce or communicate a Writing 
of which the ſaid Party does not offer 
to make any uſe himſelf: but it depends 


upon his own honeſty and integrity to 


produce or keep up the Writings 
whereof the ſight is demanded. And 
one 1s obliged to produce oily thoſe 
Writings on which he grounds his 
Right. Bur if the Refuſal ro produce 
any Paper ſhould give juſt ground to 
ſuſpect ſome unfair dealing, as if a Cre- 
ditor who demands Intereit for a Sum 
of Money, or Arrcars of aRent, ſhould 
refuſe to produce his Journal, or Day- 
Book, in which the Debtor pretends 
that the payment of what is demanded 
18 marked down; it would depend on 
the prudence of the Judge to give ſuch 
orders upon the ſaid refuſal, as the cir- 
cumſtances might require}. 

! Edenda ſunt omnia quæ quis apud judicem edi- 
turus eſt; non tamen ut & inſtrumenta, quibus quis 
uſurus non eſt, compellatur edere. J. 1. F. 3. . de 
edendo. ENT, 

Ipſe diſpice, quemadmodum pecuniam, quam te 
depoſuiſſe dicis deberi tibi probes. Nam quod de- 
ſideras, ut rationes ſuas adverſaria tua exhibeat, id 
ex cauſa ad judicis officium pertinere ſolet. J. 1. 
C. eod. | 

Non eſt novum, eum a quo petitur pecunia, im- 
plorare rationes creditoris, ut fides yeri conſtare 
poſſit. I. 5. C. eod. | 

Et quz a Divo Antonino patre meo, & quæ à 
me reſcripta ſunt, cum juris & æquitatis rationibus 


congruunt. Nec enim diverſa ſunt vel diſcrepan- 
tia. Quòd multum interſit an ex parte ejus qui 


aliquid petit, quique doli exceptione ſubmoveri ab 


intentione petitionis ſuæ poteſt, rationes promi reus 
deſideret, quibus ſe poſſe inſtrui contendit, quod 
utique ipſa xquitas ſuadet: an vero ab eo, a quo 
aliquid petitur actor delideret rationes exhiberi , 
quando hoc caſu non oportet originem petitionis 
ex inſtrumentis ejus, qui convenitur fundari. J. 8. 
ak. 

What is ſaid in this Article concerning the production 
of Papers, reſpects only thoſe Papers which are in the 
hands of particular perfons, and which are their own 
property, and has no Relation to Public Notaries, Regiſ- 
ters, and other Publick Perſons and their Heirs, or o- 
thers who are Depoſutaries of Minutes, and other Writ- 
ings, which have been committed to their Charge. For 
theſe ſorts of Perſons exerciſmg a public Function, are 


bound to produce the Deeds or Writings which haue been 


depoſited in their hands, to the perſons who are intereſted 
in them, even altho* it were againſt themſelves; and 
if they refuſe to produce them, they are compelled to do 
it by the Fudges, Is apud quem res agitur, acta pub- 
lica tam civilia, quam criminalia exhiberi inſpicien- 
da, ad inveſtigandam veritatis fidem jubebit. J. 2. 
C. de edendo. Argentarius rationes edere jubetur, 
nec intereſt, cum ipſo argentario controverſia fit an 
cum alio. J. 10. F. ed. Cogentur & ſucceſſores 
argentarii edere rationes, J. 6. F, 1. eod. 


SECT. 
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Of an Oath. 
Diverſe N Oath is a Security which the 
= * an Laws require on ſeveral occaſi- 


ons, either to corroborate an Engage- 


ment, or to confirm an Evidence, or 
Declaration touching the truth of a 
matter of fact; and this Security con- 


ſiſts in the confidence that one may 


have, that he who ſwears will not vio- 
late a duty, where he takes God to wit- 
nels for his fidelity in what he declares, 
or in what he promiſes, and to be the 
Judge and Avenger of his infidelity, if 
he is guilty of perjury*. Thus, the 


Laws require, that perſons who enter 


upon Publick Offices ſhall make Oath, 
that they will execute them according 
to the Rules preſcribed to them. Thus 
they oblige Tutors, Curators, and other 
Adminiſtrators, to ſwear that they will 
faithfully perform the duties of their 
Function. Thus they appoint thoſe 
who are called upon to bear witneſs in 
a Court of Juſtice, or to make a Judicial 
Report of things within their know- 
ledge, ſuch as perſons {killed in ſome Art 
or Prcotfin to ſwear that they will 
give a true Teſtimony, or make a faith- 
ul Report. Thus when one of the Par- 
ties not being able to prove a Fact 
which he advances, refers it to the 
Oath of his adverſe Party, or that the 
Judge refers the matter to the Oath 


of the Party, he whoſe Oath is de- 


fired, whether it be by the Judge, or 
by the adverſe Party, is bound to ſwear 
to What may be within his knowledge, 
and may ſerve to decide the matter in 
diſpute. 


The Lord be a true and faithful witneſs be- 


tween us. Ferem. xlii. 5. Even I know, and am 
a witneſs, faith the Lord. Ferem, xxix. 23. 


The uſe of an Oath on theſe and 
all other occaſions, has been invented as 
a precaution againſt the inconſtancy and 
infidelity of Mankind, and to ſupply, 
by the firmneſs of fo ſtrict a Tie of Re- 
ligion, the want of other Aſſurances, 


which he whoſe Oath is taken cannot 


give, or which it would not be juſt to 
require of him. Thus one cannot have 
any other ſecurity from a Witneſs that 
he will 2 the truth, than what may 
be had from his Oath, that he will be 
fincere and upright in his declaration, 
and from the probability that he would 


AW, Sc. Boon III. 


not wilfully be guilty of perjury. Thus, 
it would neither be juſt, nor decent, to 
require of an Officer of Juſtice, that he 
ſhould give Surety for his faithful diſ- 
charge of his Office, nor rn other Se- 
curity beſides that of his Oath, 
An Oath being a 5 that is 
eaſy to be taken, and it being a corro- 
boration of the Engagement of the per- 


ſon who ſwears; the uſe of an Gath 


has been ſo far extended, that it has 
been made uſe of even in bare Cove- 


nants between particular perſons, the 


one ſwearing to the other that he would 
execute what he had promiſed: and 


we ſtill ſee, that in Obligations and in 


Contracts, the Notaries make mention 
of this Oath. But ſeeing this was a 
ſuperfluous precaution, and an occaſion 
of Perjury, this uſage is aboliſhed, and 
the Parties contracting take no Oath, 
altho* mention be made thereof in Ob- 
ligations and Contracts. There is like- 
wiſe gone into diſuſe another ſort of 
Oath, which the Roman Laws required 
of all perſons engaged in any Law-Suit, 
obliging both Plaintiffs and Defendants, 
at the beginning of the Cauſe, to ſwear 
that their demands and their defences 
were ſincere and upright, without any 
intention to give unneceſſary trouble, 
or to uſe querks and cavilsb. And this 
uſually ſerved to no other purpoſe, than 
to be an occaſion of Perjury either to 


the one Party or the other, or ſome- 


times even to both. And altho' this 
Oath had been renewed in France, by 
the Ordinances, in ſome caſes<; yet at 
preſent it is altogether diſuſed, and no 
mention made of it. PR 


o TJ. 2. Cod. de jur. prop. cal. dand. 

© By an Ordinance of Philip the Fair, in the year 
1302, the King's Proctors were obliged to take this Oath 
in the Cauſes which they commenced for the King's inte- 
reſt. And by the fifty eighth Article of the Ordmance of 
Orleans, in all Civil Cauſes the Parties were obliged to 
take this Oath. 

[Thais Oath of Calumny is ſtill practiſed in the Eccleſs- 
aſtical Courts, and Court of Admiralty of England, 
whenever it is inſiſted on by the Parties; who may either 
in the beginning of the Cauſe, or at any time afterwards, 
demand that their adverſe Party may be obliged to take 
this Oath, in order to clear themſelves from all ſuſpicion 


of carrying on the Suit out of a ſpirit of vexation and 


contradiction, Clarke Praxis inCur, Eccleſ. Tit. 151. 
Clarke Praxis Curiæ Admir, Angl. Tit. 42.] 


Of all the ſorts of Oaths which have 
been juſt now mentioned, we may ima- 
gine two uſes, which make as it were 
two kinds of Oaths. One is of the 
Oath which is uſed to enforce and cor- 
roborate an Engagement; and the other 
is of that which 1s taken by one of the 
Parties in default of Proofs, whether 
the Oath be tendered by the adverſe 

I Party, 
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Party, or enjoined by the Judge. Thus 
che Ouch of Publick Officers x Tutors, 
Curators,” and others who are made to 
_ ſwear that they will faithfully diſcharge 
their Functions; that taken 
ſes, and by perſons ſkilled in ſome Art 


or Profeſſion, are in order to fortify and 
corroborate their engagements to diſ- 


charge faithfully their Offices and Func- 
tions, to ſpeak the truth, to make a 
faithful Report: and all theſe Oaths re- 
late to future duties. But as to the Oath 
which is tendered to one of the Parties, 
altho' it ought to have, with regard to 
him who makes it, the effect of en- 
forcing his engagement to ſpeak the 
truth, yet it 1s under another view that 
it is conſidered as holding the place of 
2 Proof, which makes the Fact to which 
he ſwears to be held for a Truth. And 
it is under this view that this ſort of 
Oath is a matter which belongs to the 
Title of Proofs, the Rules whereof 
ſhall be explained in this Section; 
whereas the other Oaths do not make 


a Matter which contains a detail of 


Rules, but they are reduced to theſe 
few Remarks which we have juſt now 
made on this Subject. . 


The CONTENTS. 


1. Definition of an Oath, and its Uſe. 
2. The Oath is not taken, unleſs it be di- 
refted. 
3. How a matter is referred to the Oath 
of the Party. 
The Fudge may order the Oath without 


4. 
the defire of the Party, if there be 


occaſion. 
5. The Party's refuſing to ſwear, paſſes 
for a proof. 


6. The Oath referred back again to the 
perſon who firſt deſired it of his 


adverſe Party. | 
FJ. He who has deſired his Adverſary's 


Oath, may excuſe him from ſwear-. 


ing. 

He may likewiſe revoke his conſent to 
refer the matter to his Adverſary's 
Oath. 3 

The duty of the Fudge in relation to the 
Oath that is tendred by one of the 
Parties to the other, or referred 
back again to him who firſt tendred 

45, 

The Oath decides the controverſy. 

The Oath extinguiſhes the Action. 

When a Writing is diſcovered after 
Oath has been made. 

13. In what matters this Oath of the 

Party is uſed. | 
14. Effeft of the Oath with reſpect to 
4 


8. 


10. 
11. 
12. 


y Witneſ⸗ 
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. perſons intereſted with the Parties. 

15. The Oath neither benefits nor hurts 

e vt wot a 

M ha. Lott may refer the matter. 
in diſpute to the Oath of the Par- | 
ty, for others. | 

| A N Oath is an Act of Religion, by 1. Defi- 
A which he who ſwears, calls upon d an 

God to be Witneſs of his fidelity in 9%“ 

what he promiſes, or to be Judge and 12 

Avenger of his infidelity, if he fails 

therein :. Thus an Officer makes Oath, 

that he will faithfully execute his Of- 

fice: Thus a Witneſs promiſes and 

{wears, that he will ſpeak the truth: 

Thus he to whoſe Oath a matter in diſ- 

ag is referred that he may be Judge in 

11s own Caule, . promiſes to tell the 

truth ſo far as he knows of the matter. 


16. 


* Jurisjurandi contemp'a religio ſatis Deum ul- 
torem habet. J. 2. C. de reb. cred & jurej. 


II. 


As a Party is never made to ſwear in 2. Ne On 


his own Caule, except where there is a“ hs taten, 


rnleſs it bs 


deficiency of Proof; ſo no body is ad- Uivefed, 


mitted to ſwear, unleſs the Oath be ten- 
dred to him, and directed by the Judge, 
who 1s to enquire whether the Proofs 
be ſufficient, or if it be neceſſary to 
have recourſe to the Oath of the Party b. 


> $i reus juraverit nemine ei jusjurandum defe- 
rente, prætor id, jusjurandum non tuebitur, fibi 
enim juravit. Alioquin facillimus quiſque ad juſ- 
jurandum decurrens, neminem ſibi deferente jusju- 
randum, oneribus actionum ſe liberabit. J. 3. F. de 
jurejurando. See in the following Article the manner 
how a matter in diſpute is referred to the Oath of 
the Party, and how the Oath is enjoined by the 


Judge. 
III. 


The Party who finds that he has no 3. How 4 

proofs at all, or that he has not proofs er, i 
ſufficient, may refer the matter to the _ my 
Oath of his Adverſary; that is, ſubmit he Party. 
to whateyer he ſhall declare touching 
the matter, after he has been ſworn. 
And this Oath, which the Judge di- 
refs and admits, if there be occaſion, 
is often practiſed, and is uſeful for put- 
ting an end to Law-Suits e. 


© Maximum remedium expediendarum litium in 
uſum venit jurisjurandi religio. Qua vel ex pac- 
tione ipſorum litigatorum, vel ex auctoritate judi- 
cis decidantur controverſiæ. J. 1. F. de jure jur. See 
the following Article. — — 


IV. 


Altho' the Party who is deſtitute of 4. De 
Proofs ſhould not declare that he refers 7 udge 2 
the matter to the Oath of his Adverſa TH wk. 
yet the Judge may order the Oath to be our the di- 
taken, 
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 ſreef the rakeni, if he finds it reaſonable. Tus 


Party, if for inſtance, if a Debtor from whom 


— Creditor demands a Sum of Money due 
by Bond, which he proves, alledges that 


he has paid it, but does not prove the 
payment, alledging only ſome circum- 
{tances which are not {ſufficient to diſ- 
charge. him from the demand; the 
Judge may in condemning the Debtor 
to pay the debt, oblige the Creditor to 
ſwear that he has not received payment 


Ex auctoritate judicis. Sve the Law quoted on 
the preceding Article. = jp | 8 


In bone fidei contractibus, nee non in cæteris 
cauſis, inopia probationum per judicem jurejurando 
causũ cognitd res decidi oportet. J. 3. C. de reb. cred. 


* 


5. The Par- He to whoſe Oath his adverſe Party 


9, refu/ng refers a matter of 2 _ within his 
e knowledge, is obliged to ſwear, if the 
jug ; Jug des it no if he refuſes to 
do it, the Fact will be held as proved 

and confeſſed, in order to found the 
Sentence'of Condemnation which ought 

to follow therenpon. Thus, for Exam- 

ple, if he who pretends to be Creditor 

in a Sum of Money, for which he ſay: 

that he either had no Bond at all, by 

reaſon of the ſmallneſs of the Sum, or 

that the Bond is loſt, and he not having 
ſufficient proof of the debt, declares that 

he. is willing to refer the matter to the 

Oath of the perſon whom he calls his 
Debtor, and who denies the debt : the 
Debtor will be obliged to ſwear that he 

owes him nothing, and if he refuſes to 

doit, the Fact will be held for true, and 

he will be condemned to pay the Sum 

that was demanded e. 1 


Ait prætor, eum 4 75 jusjurandum petetur, ſol- 
vere, aut jurare cogam. Alterum itaque eligat reus, 
aut ſolvat, aut juret: ſi non jurat, ſolvere cogendus 
erit a Prætore. J. 34. F. 6. F. de jurej. 


VI. 
6. Ihe Oath If the Fact which one Party refers to 
__ a the Oath of the other be within the 
EE 3 knowledge of both, he to whoſe Oath 


en who fi the matter has been referred, has the li- 


deſired it berty either to ſwear, or to refer the 

bs adverſe matter back again to the Oath of the 

Far. perſon who deſired his. And if he 

ould refuſe to do either the one or the 

other, the Fact would be reputed as 

proved and confeſſed, and he would be 

condemned to what ſhould be the con- 
ſequence of the proof of the ſad Fact f. 


* Datur autem & alia facultas reo, ut fi malit re- 
ferat jusjurandum: & ſi is qui petet conditione ju- 
risjurandi non utetur judicium ei prætor non dabit. 
Æquiſſimè enim hoe facit, cam non deberet diſpli- 


\ 


*- 


cree what ought to k 


cere conditio jurisjurandi ei qui getufft. J. 34. 
23 K C37 4324 Ir 


: — 
1110153 0 £© 1 


f q 


c Mavifelis tyrpitadinis de confeſſionis eſt nolle 
nec jurare, nec jusjurandum referre.: l. 3 8. F. end. 
Delata conditione jurisjurandi, reus ſolvere 
vel jurare, niſi referat jusjurandum, neceſſe habet. 
lig. C. de rb. tred. & ſure jur. 


11 
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The perſon-whoſe Oath was defired, 7. Ii. v. 


being ready to ſwear, the Party who de- 4 4% 
ſired it, may excuſe him from it. And * 


in this caſe, it will be the ſame thing as may excuſe 

if the Oath: had been actually made s. im fron 

5 TEM — 9; Teirts! ſwearing. 
s Remittit jusjurandum qui, deferente ſe, cùm 
paratus eſſet adverſarius jurare, gratiam ei fecit, 
contentus voluntate ſuſcepti jurisjuratidi. J. 6. F. 
| i eine ene 


He who has referred the matter to 8. He my 
the Oath of his adverſe Party, may recal e v. 
that conſent, if his Adverfary has not as tag 
yet ſworn. For it may happen, either yer le 
that he has found new Proofs, or that matter » 


he has reaſon to fear a falſe Oath b. bis Ader. 
| 1 ſam s Oath, 
b Quod fi non ſuſcepit jusjurandum (is cui de- 
latum erat me parato jurare actor nolit de- 
ferre, non videbitur remiſſum. Nam quod ſuſcep- 
tum eſt, remitti debet. J. 6. in f. . de jurejur. 
IX. | 
It follows from all the preceding 9. Bed 
Rules, that when the matter 1s concern- eee 
ing an Oath, whether it be that one ,, fh 01 
Party tenders it to the other, or that ar « rer. 
he to whom it is tendred, deſires to re- ar 
fer it back again to his Adverfary; it 4% 
depends on the prudence of the Judge, en 
according to the circumſtances of the feed bal 
quality of the Facts, and the knowledge a 7s 
which the perſon whoſe Oath is deſired % 8 F 
may have of them, to direct it, or not _ 
5 2 1. 
And — + the Oath F ... demanded 
by the Party, yet the Judge may enjoin 
1 by W of Nis Office? if * be 
occaſion. And after the Oath has been 
directed, if it has been at the defire of 
one of the Parties, the duty of the judge 
is, to take the Oath of the Party who 
has been deſired to . it, and to de- 
adjudged in con- 
ſequence of his Oath, whether it be 
that he ſhould have what he demands, 
or that he ſhould be diſmiſſed from the 
Demand that is UE; 0 againſt him. 
But if he ſhould refuſe to ſwear, when 
he is made Judge in his, own Cauſe, he 
wilt be either caft m his own demand, 
or condemned to- pay what is demanded 


: 


of him. And as to him who had refer- 


red the matter to his Adverſary's Oath, 
and to whole Oath his Adverſary refers 
it back again, if he has juſt reaſons for 
not ſwearing, as if the Facts were not 

within 


i 
: E terminetur. I. 34. F. 8. 


Of Paoors and PrESUMPTIONSs, Tit. 6. Sect.6. 4 


within his knowledge, he ought not to 


be conſtrained to wear. But if he re- 
fuſes to make Oath touching a Fact that 


is within his knowledge, it will be held 
as proved: And the Judge will decree 
what ſhall be juſt according to the ſaid 
Fact. But if he ſwears, Judgmeat will 
be given according to his Qath?. 

i Non ſemper autem conſonans eſt per omnia refer- 


ri jusjurandum quale defertur, forſitan ex diverſitate 
rerum, vel perſonarum : quibuſdam emergentibus 


qu varietatem inducunt. Ideoque, fi quid tale 


inciderit, officio judicis conceptio huj | ju- 
F: de jurejur. 
m res in jusjurandum demiſſa fit, org ju- 


rantem abſolvit: roferentem audiet, & fi actor juret 
condemnet reum. Nolentem jurare reum, fi ſolvat 
. abſolvit: non ſolventem condemnat. E | 
nor jurante actore, abſolvit reum. 4. l. 34. . ult. 


Ex relatione 


N. 


10, Th When one of the Parties has referred 
Oath de- the matter to his Adverſary's Oath, and 
cides be he has ſworn, his Oath will be deciſive 
 enr0very. and what he ſhall have declared upon 


u. Tie The deciſion of an Oath puts an end 


0:hextin-to all other queſtions, except that of 


gu/hes the knowing what has been ſworn. 


Aclion. 


Oath will be held for Truth, and will 
ſerve as a Rule. For it was to decide 
the Controverſy, that his Oath was de- 
ſired. Thus, it will have as much or 
more force than a Thing that is adjudg- 
ed: and will have the ſame effect as a 
Payment, if he of whom a Sum of Mo- 
ney was demanded, ſwears that he owes 
nothing; or as a Tranſaction, if it was 
a diſpute of another nature!, 
| 1 Jusjtrandum ſpeciem tranſactiotis continet: 
majoremque habet auctoritatem, quàm res judicata. 
I. 2. F de jurejſir, Y 
Dato jurcjurando, non aliud quzritur quam an 
juratum fit: remiſſa quæſtione an debeatur : quaſi 
ſatis probatum {it jurejurando. J. 5.5. 2. eod. I. $6. 


F ds te jud. 


Jusjurandum etiam loco ſolutionis cedit. J. 27. 
F. de jareſur. Eſt acceptilationi ſimile. 1.40. cod, 


XI. 


And 
it hath this effect, that it extinguiſhes 
the Right of the Party who referred it 
to his Adverſary's Oath. For if it was 
the Plaintiff, his demand is annulled both 
in reſpect to himſelf, and alſo in reſpect 
to thoſe who repreſent him. And if it 
was the Defendant, he is debarred from 
making any defence, and the Plaintiff's 
Action remains eſtabliſhed and proved 
both againſt the Defendant; and againſt 
all thoſe who ſucceed in his room. And 


it would be the fame thing, if the per- 


ſon wholt Oath had been deſired by the 
contrary Party, being ready to ſwear, 
had been excuſed from it, his Adverſary 
having diſpenſed with his ſwearing m. 


De eo quod juratum eſt (prætor) pollicetur ſe 

actionem non daturum, neque in eum qui juravit, 

ue in eos qui in locum ejus, cul jusjurandum 
delatum eſt, ſyccedunt. J. 7. in f. f. de jurejur. 


]J]urejurando dato, vel remiſſo, reus quidem ar- 


quirit exceptionem ſibi, aliiſque: actor vero actio- 


nem acquirit, in qua hoc ſolum quæritur, an jura- 
verit, dari fibi oportere: vel cam. jurare paratus 


efler, jusjurandum ei remiſſum fit. I. 9. F. 1. F. eod. 
XII. 


not at the inſtance of the Party, 1 


been made at the defire of to ety 
himſelf, if the quality of tne Pact, and 
the evidence of the Proof, make it rea- 
Walo chat it thauld be fo. As, for 
Example, if us from whom a Sum of 
Money is demanded by vertue of a 
Teſtament, of a Contract, or of another 
Title which is not produced and prov- 
ed, acknowledges the truth of the Ti- 
tle which happens to be loſt or miſlaid, 
but being ignorant whether it makes 
mention of what is demanded of him, 
refers the matter to the Oath of the 
Plaintiff, and having paid him after he 
had made Oath, the Title appears, and 
nothing is found in it which could ob- 
lige him to make payment of what is 
demanded, he may recover what he has 
paid upon account of this falſe Oath u. 


* Admonendi ſumus interdum etiam poſt jus ju- 
randum exactum permitti conſtitutionibus Princi- 
pum, ex integro cauſam agere ſi quis nova inſtru- 
menta ſe inveniſſe dicat, quibus nunc ſolis uſurus 
ſit. Sed hæ conſtitutiones tunc videntur locum ha- 
bere, cum à judice aliquis abſolutus fuerit. Solent 


enim ſæpe judices in dubiis cauſis, exacto jureju- 


rando ſecundùm eum judicare, qui juraverit. Quòd 
ſi alias inter ipſos rien tranſactum fit nego- 
tium, non conceditdr eandem cauſam retractare, 
I. 3 1. F. de jurejur. | 

Cauſa jurejurando ex conſenſu utriuſque partis, 
vel adverſario inferente delato & præſtito, vel re- 
miſſo, deciſa, nec perjurii prætextu retractari poteſt ; 
niſi ſpecialiter hoc lege excipiatur. J. 1. C. de res. 
cred. & jurejur. 

Cùm quis legatum vel fideicommiſſum, utpote 
{bi relictum exigeret, & teſtamento forte non ap- 
parente, pro eo ſacramentum ei ab hærede delatum 
eſſet, & his religionem ſuam præſtaſſet, affirmans 
ſibi legatum vel fideicommiſſum derelictum eſſe, & 
ex hujuſmodi teſtamento id quod petebat conſecu- 
tus eſſet, poſteà autem manifeſtum eſſet factum, 
nihil ei penitùs fuiſſe derelictum: apud antiquos 
quærebatur utrum jurejurando ſtandum eſſet, an 
reſtituere deberet, quod accepiſſet . nobis itaque 
melius viſum eſt repeti ab eo legatum vel fideicom- 
miſſum, nullumque ex hujuſmodi perjurio ei lu- 
crum accedere. l. ult. C. de reb. cred, & jurejur. 

| Ooo Ne 
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Ne cui ex delito impium fibilucrum afferre noftris 


* 
legibus concedatur. 4. l. in f. 
. f 77 „„ TS 
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All mat has been ſaid of an Oath in 


\} 


aA — LY 
* 
* o 


13.1n what - 


matters this the foregoin Arti cl es, 10 to be u | | 


Oath of the ſtood of all the caſes which 75 happen 
= in all Civil Matters, when the Facts and 
the Circumſtances may render the uſe of 
an Oath juſt and decent o. But in 
Crimes, the Accuſer cannot put the 
party accuſed upon his Oath, nor can 
the Accuſed oblige the Accuſer to ſwear, 
neither can the Judge refer the matter 
to the Oath of either of them. For it 
would be contrary to ſuſtice and to Good 
Manners, that the Acquittal, or Con- 
demnation of the Party accuſed ſhould 


depend on an Oath, which Intereſt or 


Paſſion might influence contrary to 
Truth, or that it ſhould depend on any 
other cauſe beſides that of a full Proof 
of the Truth. 


Quacumque actione quis conveniatur, fi jura- 
verit, proficiet ei jurejurandum, five in perſonam, 
five in rem, five in factum, ſive pœnali actione, 
vel quavis alia agatur, five de interdicto. J. 3. $.1. 
ff de jurejur. . 9 5 


XIV. 


14, L Ifin a Cauſe decided by the Oath of 


of the Oath the Party, he who has ſworn, or he 
_— who has referred the matter to his Ad- 
intereſted Verlary's Oath, be intereſted with others 
' with the for the whole debt, ſo as that any one 
Parties. of them alone may diſcharge the whole, 
or be compelled to pay the whole debt 
altho' one of them only has been inJudg- 
ment, yet the Oath will have its eff 
with reſpect to them all, either for or 
againſt themP. 
In duobus reis ſtipulandi ab altero delatum jus- 
jurandum etiam alteri nocebit. J. 28. f. de jurejur. 
Ex duobus reis promittendi ejuſdem pecuniæ, al- 
ter juravit: alteri quoque prodeſſe debebit. d. I. 28. 
5. 3. See the following Article. | | 


XV. 


15. The © The Deciſion made by the Oath of 
oath nei- the Party reſpects only the Parties be- 
ther bene- tween whom the Oath has been ordain- 
fits, 3" 4 ed, or thoſe whoſe Right is in their 
gem. hands, or their Sureties, and the perſons 
who repreſent them; but it cannot hurt 


third perſons. Thus, for Example, he 


to whoſe Oath the matter had been re- 
ferred, in a demand of a Thing which 
he pretended did belong to him, and 
who had ſworn that it was his, could 
not plead this Oath againſt another per- 
ſon who ſhould claim a Right to the 
{ame Thing a. 


4 Jusjurandum alteri neque prodeſt, nequc no- 
cet. J. 3. . 3. in fine ff. de jurejur. 73 | 
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Si petitor juravit 8 deferente, rem ſuam 
oe, aQori dabitur actio. Sed hoc duntaxat adver- 

seum, qui jusjurandum detulit, eoſque qui in 
;  Cterum. adversds alium, fi velit prærogativa 
Jurisjurandi uti, nihil ci proderit. Quiz non debet 
2 N quod inter alios actum eſſet. I. 9. f. ult. 

J. 10. ead. 55 | 
Fes rouching Sureties, the fifth Article of the fifth Str. 
£102 6 the Tit Sureties. : a EXE”, þ 


en MPS ry ent 
It is only the perſons intereſted who 16. 11 


. can refer the matter in diſpute to the ben may 


Oath of the Party, and thoſe who have % % 
a right to do it in the name of others, We 
whether it be by the Authority of Law, the Oath of 
as a Tutor, and Guardian ; or by the 5e ?ary, 
will of the Party concerned, as a Proxy. Jer ober, 
But the Tutor, and Proxy, cannot 4 
the matter to the Oath of the Party, 
unleſs they obſerve the Rules which 
have been explained in their proper 
place*. | ER” 
See the fifth ae of the ſecond Sectian of Tutors, 
and the tenth Article of the third Section of Proxies. 
See the eighth Article of the firſt Seftion of that which 
i done to defraud Creditors. | WR 


S 44444544540 +4554 544444 6. 
... 


F 
Of POSSESSION and 
PRESCRIPTION. 


E have joined together under % Pe, 
a the ſame Title the matter of ſm and 
— 2 „and ook of Pre- _— 
{criptions, becauſe it is by Poſſeſſion * 
he Preſcription ' is ac ned z ſo chat * 
one is as it were the Cauſe, and the 
other the Effect: And likewiſe for this 
reaſon, that both the one and the other 

are ways of * and a yep 

the Property of Things. For it wi 

appear in this Title, that not only is the 
Property of a Thing acquired by Pre- 
ſcription, which is in effect nothing elſe 

but a Poſſeſſion continued for a long 

time, but that it is likewiſe ſometimes 
acquired by the bare effect of Poſſeſſion, 
without Preſcription. 

The uſe of Poſſeſſion is ſuch, that % of / 
without it the Property would be uſe-/z/ aid 
leſs. For it is only by the means of the 4 
Poſſeſſion that we have the Things in en Ir. 
our power, that we make uſe of them, ey, 2 
and that we enjoy them; which is the /in, 
reaſon why the word Poſſeſion is _ __ 

ule 


uſed to ignify Property, altho? they 


be two tings which are neceſſarily to 
be diſtinguithed, they being ſo different 


that one may have one of them with- 
out the other b. Thus, for inſtance, if 
one ſells to another a Thing belonging 
to a third perſon, and delivers it to him, 
the Purchaſer who comes by it fairl 

and honeſtly, having the Thing in his 
cuſtody, and being conſidered as Maſ- 
ter of it, he has the Poſſeſſion thereof, 
bur not the Property, until he has ac- 
quired the ſame by a long Poſſeſſion : 


and this third perſon retains his Proper- 


recovery of it. © 


parated, they are two di 


ty without Poſſeſſion, until he brings 
his Action againſt the Purchaſer for the 


SY 


* Interdum proprietatem quoque verbum poſſeſ- 
Gonis ſignificat; ſicut in eo qui poſſeſſiones ſuas le- 
giſſet, reſponſum eſt. J. 78. de verb. ſignif. 

Nihil commune habet proprietas cum poſſeſſio- 
ne. I. 12. §. 1. F. de acq. vel am. poſſ. 


It appears by this Example, that ſee- 
ing Poſſeſſion and Property may be ſe- 
ent Things, 
which 88 * not to be confounded to- 
ether. But altho' it may ſeem by this 

iſtinction, that Poſſeſſion is nothing elſe 
but a detention of that which one has in 
his cuſtody, whether he have the Pro- 
perty of it, or not; yet we muſt not 


take for a true Poſſeſſion all ſorts of De- 


tention, but only that of a perſon who 
detains a Thing as being Maſter of it; 
whether it be that he himſelf has the 
actual detention of the Thing, it being 
in his own cuſtody, or that he exerciſes 
his Right by the Intervention of other 
perſons to whom he commits the cuſto- 


dy of it, ſuch as a Depoſitary, a Tenant, 


TireeCauſ- 


es of Deten- 
tion, 


a Farmer; for in that caſe, he poſſeſſes 
the Thing by the hands of thoſe perſons 
who hold it in his name. So that 
whereas there is properly ſpeaking only 
one true Poſſeſſion, which is that of the 
Maſter ; we may diſtinguiſh three ſorts 
of Detention, according to three diffe- 
rent Cauſes which it may have. That 
of the Maſter, when he has in his own 
cuſtody the thing that belongs to him : 
that of the perſons who hold it for the 
Maſter : and that of Uſurpers, who de- 
tain it without any Right or Title. 
The firſt of theſe Cauſes of the De- 
tention of a Thing, is the Right of 


Property, which gives to the Propric- 


tor the right to have in his cuſtody 


what is his own, that he may uſe it, 


enjoy it, and diſpoſe of it: and it is to 


Posskssrox aud PRESCRIPTION Tit. 7. 


The ſecond Cauſe of Detention is the 


will of the Owner of the Thing, which 
makes it to paſs into the hands of ano- 
ther perſon; as if it is a Houfe which 
he lets, Lands which he farms out, or 
gives to be enjoyed by a Creditor for a 
certain time, in ſatisfaction of his debt: 
If it is a Moveable which he lends, or 


lets out, which he depoſites, or gives 


in pawn. In all theſe caſes the Deten- 
tion paſſes into other hands than the 


Maſter's, but without depriving him of 


his Poſſeſſion. For he retaining always 
his Right of 2 which implies 


the right to poſſeſs, and the Detention 


being in the hands of other perſons only 
in his name, it is he who poſſeſſes by 
the others, and they have only a bor- 


rowed Poſſeſſion for ſome time, and 


which can never acquire to them the 


Right of Property. And as he who ap- 
points a Factor or Agent to {ell, to give, 
ive, and 


or tranſact, does himſelf ſell, 
tranſact, according as the ſaid Factor or 
Agent does it in his name; ſo the Pro- 
prietor whoſe Poſſeſſion paſſes by his 


cConſent into the hands of another per- 


— 


this firſt Cauſe that the Detention is 
linked naturally. | DH TER Vr< 


Vo L. I. 


ſon, poſſeſſes by the ſaid perſon e. 


© See the eighth and ninth Articles of the faſt Section. 


The third Caule of Detention is Uiar» 


K whether it be by Stealth, or by 
obbery, or by ſome, other unlawful. 


way. And this manner of Detention 
does not deſerve the name of Poſſeſſion d. 
Thus it is by the Cauſe of the Detention 
that we are to judge, whether it is a 
Poſſeſſion, or only an Uſurpation. And 


when it is a Poſſeſſion, we muſt diſtin- 


guiſh if it is in the hands of the Maſter 
to whom it naturally belongs, or if he 
poſſeſſes by the hands of another. 


4 $j vinxeris hominem liberum, eum te poſſidere 
non puto. J. 23. f. 2. F. de acq. vel amit. of. 


It follows from theſe Remarks, that ;p; mus 
it is neceſſary to diſtinguiſh in the gene- djfinguiſh 
ral Idea which is formcd from the * 1 ger 
the, 
Righc to poſſeſs, and the actual Deten-j,,, tha 
tion, which is a Fact. It is from thence hich is of 
that ariſe, and it is by that that we muſt Fa#. 


—— | 


Poſſeſſion, a Right and a Fact; 


explain the different ways of 
which we ſee in the Laws, That Po 
ſeſſion has nothing in common with Pro- 


perty: Nihil commune habet proprietas 
cum poſſeſſione. I. 12. F. 1. F. de acg. vel 


am. poſſ. That the Poſſeſſion cannot be 


ſeparated from the Property: Proprietas 
2 poſſe ſſlone ſeparari non poteſt. J. 8. C. de 


acg. & ret. poſſ. That Poſſeſſion is a 
thing of Fact, and not of Right: Res 
Ooo 2 fadti, 


t which 
of Right, 
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Siaere is nnn ballet. k 12. F. 


| — * at altho' 


e 


1 von juris. HA. 8. 3 F. de neg. vel 


am, pe. Phat Poſſeſhon 1 is not only. a 


thing of Fact, but that it. is hkewiſe a 


matter of t: Poſfefſio non tautum 


conporit, Ft jaris e. I. 49. §. 1. eod. 
That the erf bes kiged of . 


tural Poſſeſſion: Naturaliter vidatur poſe t 


de acg. vel am. poſi. That the Ufufruc- 
tuary is not a Po effor : Eum qui tantum 


ſumfrudtum habet poffeforem: non effe.. 


5. $: 1. F. qui /atifd. cogantur. That 
he does not els :: Non poffidet, ſed 
233 
5 perſe nobis x. $- 

From all lich it is neceffary to 

e 
ing o that t Atter: 

= — 10 ys Bow beſides rhe Maf- 

may have a right to detain the 

Thing e as the Lenant, the Farmer, 

aum; who having a right 

yy ought by conſequence to have 

ion of the boy + which in 

them is only a borrowed Poſſeſſion, or 
rode * Maſter s own Poſſeſſion, who 
thro! them; becauſe the 


3 enjo 


—— P. Hion cannot be ſeparated 


Rig the Property. This is not con- 
trary to whas has been faid, that he 
way gurchaſes RO and honeſtly Lands, 
8 from one who was 
nk t 2 0 them, & rower? them 
altho he have not the Pr For 
this Purchaſer is conſidered as Proprie- 
tor, and therefore is hooked upon 4s 
Poſſeſſor. And altho* the Mafter may 
be deprived of the actual detention by 
the detention of an Uſurper; yet he al- 


ways preſerves His right, to rake Poſſeſ⸗ 

ſion, whenever he is able to remove 
the Uſurpation: — the unjuſt deten- 
tion of the Ufurper, has only the ap- 


pearance of a Po on, altho' he have 
in effect hold of the Thing, and enjoys 


it; becauſe the vice of t is Detention 


gives it another nature than that of the 
true Poſſeſſion, which, ought. to be 
fructuary, or a Farmer 1 


d on a juſt Title. 
is becauſe of this diffcrangs be- 


Tween the true Poſſeſſion of the 4 


and all other Detention, that we diſtin- 
Suit twWo ſorts of Poſſeſſion, which are 
by the words of Civil Poſſeſ⸗ 

fa an, and Natural Poffeſfon*, or other- 
va the words of Legal Poſieflion, 
of Corporeal, or Attual. Poſſe/hon*. 
The Civil or Legal Poſſellion is 
that of the Maſter z and the Natural 
or Corporeal 8 is that of 
the perfons who have the bare 
detention of the 'Fhing, ky - uch as the 
UlatuBuary, the Farmer, and others. 


46 The G1 v1 LAW; POR Boo nt. 


This Poſſt Hon is called Natural, or Cor- 
wo becauſe it conſiſts only in the 
2 detention, without the 
Property: And the other is 

cal Civil or Legal, becauſe it is —.— 
ed to the Right which the Law | 
o poſſeſs as Maſtet, whether he nom 


likewiſe the natural derention of the 


Thi 


in his own hands, or whether he 
es it by the hands of another. 


7 Poſlefio en, ln ſed etiam naturalis 
intelli - ring 4 2. * fp o herede, _ 
4 — eſſe ratio · 


Jed Nemo an aliam quæ corpore. 
d Ss a 


It is pocullh ary to remark on al theſe Diveſs 
different expr 


one another, that it ſeems as if diverſe 


meanings might be given to theſe words 


of Poſſeſſion, and of Civil and Natural 
Poſſeſſion, and as if we might under- 
ſtand theſe texts differently under diffe- 
rent views, according to the faid diffe- 


rent meanings, either giving to all man- 


ner of detention the name of Poſſeſſion, 
even to that of an Uſur, . or giving 
it only to that of the Maſter, Bur it 1s 
of no great importance, whether we 
qualify theſe ſeveral forts of Detention 
With the Fee of 2 1 or whe- 
ther we difti them by peculiar 
words; or wer in confounding 
together the words Poſſeſſion and De- 
tention, we do not confound the di- 
"ered cedks 11 theſe different e 
of having a in one's power: an 

that ve ing the Caſes of the 
Detention, and. the differences between 
the Poſſeſſion of the Maſter, and that 
of an Uſurper, between theie two De- 
tentions and that of perſons who have a 
Thing in their hands, A do not claim 
the ce Pr 1 gr it: ng Figs ve: 21175 

wiſe among ons la 

W between 4 ho have 
ſome Right to the Thing, as an Uſu- 


5 12 ht to i as a Depoſi - 
5 b. f found a Thing 
2A + al vdch he knows the right 
G For according 20 theſe di 
rences we muft diſti the Rules 
which relate to all perſons. Thus, 
for Example, whatever name we give 
to the Detention. of an W 
ag 5 peru we confider him as p 
only in the ee 
or e e himſelf a kind of Poſſeſſion 
or 1 9 4 1 for his Uſufruct, we muſt 
know that he has nevertheleſs a Right 
to defend himſelf in his Enjoyment 2 
1 


ons of the Laws, ſome " —_ P 
0 Wor 
of which appear to be inconſiſtent with - - 


ty. 


ſeſſion proportioned to the uſe whic 
their Right demands. 


Connexion We 


lumen of the Idea whic — — to conceive 
Taſſſim of the nature of Poſſeſſion, what con- 
and Proper” nexion it has with the Right of Pro- 


che Fruits, ſince he might maintain him- 


ſelf therein, even againſt the Proprietor 


- -hin\felf;, in caſe he ſhould offer ro turn 


him ont of Poſſeſſions. And it would 


be the ſame thing with reſpect to a 


Farmer, and a 'Tenant*; for they have 


all of them a Right to enjoy, which 


cannat have its without art actual 
detention of the Thing which they 
have a Right to enjoy. So that we 
may ſay, that as they partake of the 
Right which the has to enjoy, 
they partake allo of his Right to poſ- 
ſes. And that they have a kind of Poſ- 


8 See the firſt Article of the fart Sectian of Uſufrutt. 
® Sev the arb Article of the ſixth — of Lerting 
and Hirmg - | 


may judge by all theſe Remarks 


Party and that as. we cannot. exerciſe 
ly all the Rights of Property, if we 
are not in actual] Poſſeſſion of the Thing, 
ſo likewiſe we have not a compleat Poſ- 
ſeſſion of a Thing, unleſs we have the 
Property of it alfo. 5 : 

It is becauſe of this connexion be- 


tween Poſſeſſion and Property, and be- 


Of Nossrsslom and PrrScrtPtion. Tit. 7. Set. 1. 469 


4. M hat things may be poſſeſſed. 

7. A Rind of Poſſeſſion le a | 

6. Poſſeſſion does not require 4 continual 
Detention: - 

7. Poſſeſſion of Living Creatures. 

8. The bare Detention, without ſome 
Right in the Thing, is not a. true 
 Poffeſſon. . 


9. One can poſſeſs by others. 


10. Precarions Poſſeſſion. 

11. Poſſeſſion is either honeft or knaviſh. 

12. 4 * or ſurteptitious Poſſeſ= 

2 
13. 1 51 or is preſumed to be the 
F UWREeN. | 

14. Detention which the Owner cannot 

| take away. SO 

ty. The Poſſefſor is maintained in his 
Poſſeſſion without a Title, if no 
Tithe be produced againſt him. 

16. If two perſons pretend to be Pofſeſ= 

ars, he who has been in poſſeſſion 

for the ſpace of a year is prefer- 

| red. Io. 

17. The queſtion about the Poſſeſſion is 

N H before that of the Property. 

18. The Demand of the Poſſeſſion ought 

___ fo be made within the year. 

19. If the Poſfeſton be doubtful, Judg: 
mom is given according to the Ni- 
fles, or the Thing is ſequeſited. 


T 


cauſe it is natural for the Proprietor to , 
N ee to him, tha For 87 heh 5 a 1 5 a Bf 
on an \erty are acqui is the detention of a Thing, which ,,»,* * 
preſerved, the one by the other. Thus, fe who is Maſter of it, or who has rer.“ 
whoever has acquired the full Property, ſon to believe that he is ſa, has in his 
whether it be by Sale, by Donation, by n keeping, or in that of another per- 
Legacy, or by other Titles, he has a ſon by whom he policſſes*. 


pots — n aa ee eee e 
| c | 0 „ £ 10: | 1 e eo 
y, if he had it not before, pro- qui ei inſiſtit, quam Gradi xdgpy dicunt- J. 1. F. 
vided his Poſſeſſion laſts during the time 7, Je . 


the regulars erke e eee Kren 


| OT is likewiſe acquired by the and alen Articles of this Section. See rhe twelfth 
bare Po n, withots Preſcriptions in tile of tht ſtcmd Sectinn. + 
certain caſes, as has been already remark- | II 
ed, and as will further appear in the 5 II. | 
ſecond Section. | Seeing the uſe of Property is to have 2. Comexi- 
5 | a Thing in order to enjoy it, and to diſ- on between 
— ͤ—üüſ——— —ä (V E it, and that it is only by Poſ- Tien 


and Pro- 
er 


1. Defini- 


to the Pr and ought not to be 
2 a Thus, Pöſſeſſion im- 

t. Deſiaition of Poſſeſſion. of the Thing, that it be in the Harids of 

2. Connexion berween Poſſoſßon and Pro- rhe Maſter, or of another for him b. 


plies a Right and a Fact; the Right to 
* 5 Þ 8 4 poſſeſſione feparari not poteſt. 
3. There are nat two Poſſeſſions of one L9. C. de acqutir. & tetin. poſſeſſ. Res fickt non ju- 


ion that one can exerciſe this Right; rh. 

: Poſſeſſion therefore is naturally linked 

Of ibe Nature of Poſſeſſion. 
| | | ght f 

The CONTENTS. enjoy annexed to the Right of Proper- 

ty, and the Fact of the real detention 

and the. ſame Thing. ris (poſſeſſio.) J. 1, F. 3. F. de acq. vel aritt. ff. 
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Plurimum ex jure poſſeſſio mutuatur. * 49. cod. 
Poſſeſſio non tantùm corporis, ſed & juris eſt. d. 
Ser 4. thirteenth Article of this Section, the firſt Ar- 


ticle of the third Section, and the third and fourth Ar- 


r 

3. There. As it is not poſſible when two per- 
are not 190 ſons contend for the property of one 
PR. and the ſame Thing, that each of them 
alone can have the Right of Property 
Thing. ſo neither is it poſſible, when two per- 
ſons diſpute about the Poſſeſſion of one 
and the ſame Thing, for every one of 

them alone to have the Poſſeſſion. But 

as there is only one who is the true 
Owner, ſo likewiſe there is only one 

true Poſſeſſor e. And if it happens that 

the Poſſeſſor is another perſon than the 

right Owner, his Poſſeſton will be only 

an Uſurpation, and he will be obliged 


to relinquiſh it, and to deliver it up to 


the Owner. Nba 
Plures eamdem rem in ſolidum poſſidere non 
poſſunt. Contra naturam quippe eſt, ut cùm ego 
aliquid teneam, tu quoque id tenere videaris. J. 3. 
5, f de acq. vel amitt. poſſeſſ. Ait (Celſus) duo- 
rum in ſolidum dominium, vel poſſeſſionem eſſe 
non poſſe. I. 5. $. wr. F. commod. Duo in ſolidum 
precariò habere non magis poſſunt, quàm duo in 
ſolidum vi poſſidere, aut clam. Nam neque juſtæ 
neque injuſtæ poſſeſſiones duæ concurrere poſſunt. 
J. 19. F. de precar. V. l. 5. F. uti poſſidetis, See the 
ninth and tenth Articles of this Section. 


7 $1%; ÞJ it; 1 IV. f 50 | L 7 

4. What One may Are Corporeal Things, 

Things may whether they be Moveables, or Immove- 

be poſſeſe4: ables i; but according to the diffe- 
rences of their Nature; the marks of 
the Poſſeſſion of them are different. 
Thus, one may poſſeſs Moveables, by 
keeping them under Lock and Key, or 
having them otherwile at one's diſpoſal : 
'Thus, one poſſeſſes Cattle, either by 
ſhutting them up, or giving them to 
be kept: Thus, one poſſeſſes a Houle 
by dwelling in it, or having the Keys 
thereof, or truſting it to a Tenant; or 
by building in it. Thus, one poſſeſſes 
Lands by cultivating them, , reaping the 
Fruits, going and coming through them, 
and diſpoſing thereof at pleaſure. 


1 Poffideri poſſunt quæ ſunt corporalia. J. 3. ff 
de acg. ver ng + A IO? 5 
* Mercium in horreis conditarum poſſeſſio tradi- 
ta videtur, ſi claves apud horrea traditæ ſint: quo 
facto confeſtim emptor dominium & poſſeſſionem 
8 J. 74. F de contr. empt. 2856 
Nerva filius res mobiles, quatenùs ſub cuſtodia 
noſtra ſint hactenus poſſideri: id eſt, quatenus, ſi 
velimus, naturalem poſſeſſionem nanciſci poſſimus. 
Nam pecus ſimul atque aberraverit, &c. J. 3. C. 13. 
ff de _ vel amitt. poſſeſſ. Sce the ſixth Article of 
this Section touching the Poſſeſſion of Immovea- 


bles. See the ſeventeenth Article of the ſecond 


Section, 


4 Things of which we have the Poſleſ- 
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There is like wiſe a kind of Poſſeſſion 5. 4 kind 
of Things which conſiſt only in Rights, J Laſſſan 
ſuch as à Right of Juriſdiction, a Right? Nee. 
Which a Lord of a Mannor may have to 
oblige his Vaſſals and Tenants to grind 
in his Mills, and bake in his Ovens, and 
to pay him a Fee for the uſe of them, a 
Toll, an Office, and other ſorts of Goods 
which one poſſeſſes by the uſe and exer- 
ciſe which he makes of his Right as oc- 
caſion offers. And it is this exerciſe 
which makes the Poſſeſſion of ſuch 
Things, as well as of a Service, which 
is likewiſe a Right of another nature, 
which one poſſeſſes by the uſe he makes 
of it, although he does not poſſeſs the 
Lands or Houſes from EEE the Ser- 
vice is due. Thus, he who has a Right 
of Paſſage 1 the Ground of his 
Neighbour, poſſeſſes that Service by 
going through the ſaid Ground whic 

e does not poſſeſs. PH 

Ego puto uſum ejus juris pro traditione poſ- 
ſeſſionis 8 eſſe 1 4 F. de ſervitut. * 


0 FE. | 
Although Poſſeſſion implies the de-6. Poſts 
tention of what we poſſeſs, yet this de- 4% 1 7e. 
| F $$: | | qutre A con- 
tention ought not to be ſo underſtood, % 4. 
as if it were neceſſary to have always ei- zerion. 
ther in our hand, or in our ſight, the 


ſion. But after the Poſſeſſion has been 
once acquired, it is preſerved without 
an actual detention s, as ſhall be explain- 
ed in the ſecond Section. 
Z Licet poſſeſſio nudo animo acquiri non poſſit, 
tamen ſolo animo retineri poteſt. l. 4. C. de acquir. 
& ret. poſſeſſ. Feat Ho.or not 
As we may poſſeſs Living Creatures, 7. Pow 
which it is not poſſible to have always J Ln 
in our power and cuſtody, ſo we retain © 
the Poſeſlion of them whilſt we ſhut 
them up, whilſt we have them under 
the care of a Keeper, or that being 
made tame, they return home without 
a Keeper, as Bees to their Hives, and 
Pigeons to their Dove-houſes. But the 
Creatures which eſcape out of our cuſ- 
tody, and do not come back, are no 
longer in our poſſeſſion, till we recover 
ben, ——2 8 
Quidquid eorum (ferarum & volucrum) cepe- 
rimus, ed uſque noſtrum eſſe intelligitur, donec 
"—_— cuſtodia coercetur. 0. 3. f. 2. F. de acg. rer. 


Aves poſſidemus quas incluſas habemus: aut ſi 
quæ manſuetæ factæ, cuſtodiæ noſtræ ſubjectæ ſunt. 


J. 3. §. 15. F de acq. vel amitt. . 
* Quidam 


Quidam rectè putant, columbas quoque, quæ ab 

tedificiis noſtris volant, item apes. quæ ex alveis 

noſtris evolant, & ſecundum conſuetudinem rede- 

unt, à nobis poſſideri. 4. I. 3. f. 1%. 
Nerva filius, res mobiles quatenus ſub cuſtodia 
noſtra ſint hactenùs poſſideri, id eſt, quatends ſi 
velimus naturalem poſſeſſionem nanciſci. poſſimus. 
Nam pecus ſimul atque aberraverit ut non inveni- 
atur, protinùs deſinere a nobis poſſideri, licet a nul- 
lo ideatur. d. J. 3. f. 13. f 


5 VIII. 
3. Thebare The bare detention of a Thing, is 


2 not enough for Poſſeſſion, that we have 
-:theThing, actual bold of a Thing, and have it in 
i: nt A true our Cuſtody; but we muſt have it, to- 
roſſſſm. gether with the right to enjoy it, and 
to diſpoſe of it, Th 
or as having juſt cauſe to believe our 
| ſelves to be the right Owners i. For he 
who detains a Thing without having 
this Right, if he detains it againſt the 
will of the Owner, is not a Poſſeſſor, 
but an Ulſurpe 


to the Owner his Poſſeſſion, and it is he 
who poſſeſſes l. | 


* Opinione domini. J. 22. f. 1. F. de noxal. ad. 
Copitatione domini. J. 2 1. C. de furt. 
Peooſſeſſio non tantum corporis, ſed & juris eſt. 
J. 49. §. 1. F. de ac. vel amitt. poſſeſſ. See the ſe- 
er Rel a ha ws it 4 deponent 
el de letas apu nentem * 
net: ſed & poſſelſio. L 3 1. ＋ 4 po. See 
the following Article, and the eleventh Article of 
the fifth Section. | | 
. 
9. O may, One may poſſeſs a Thing, not only 
poſſeſs by by one's ſelf, but alſo by other perſons. 
uber. hus, the Proprietor of a Houſe, or 
other Tenement, poſſeſſes by his Te- 
nant, or by his Farmer. Thus, the 
Debtor who has given a Pawn to his 
Creditor, he who has depoſited or lent 
a Thing, or gl 
another, poſſeſs by thoſe to whom they 
have given the Thing in keeping. 
Thus, the Minor poſſeſſes by his Guar- 
dian. Thus, one poſſeſſes by a Factor, 
or Agent; and in pans every Pro- 
prietor poſſeſſes by the perſons who hold 
the Thing in his name m. 

m Is cujus colonus, aut hoſpes, aut quis alius iter 
ad fundum fecit, uſus videtur itinere, vel actu, vel 
via: & idcircò interdictum habebit. J. 1. f. 7. C. 
de ttin. act. pr. 

Qui ex conducto poſſidet, quamvis corporaliter 


teneat, non tamen ſibi, ſed domino rei creditur 
poſſidere. I. 1. C. comm. de uſuc. | 

Per procuratorem, tutorem, curatoremve, pol- 
ſeſſio nobis acquiritur. I. 1. §. 20. F. de acq. vel 
amitt. poſſeſſ. 

Generaliter quiſquis omninò noſtro nomine ſit in 
poſſeſſione, veluti procurator, hoſpes, amicus, nos 
poſſidere videmur. J. 9. eod. 

See the Preamble to this Title, 


Dezentio, not properly called Poſſeſſion : and it is 


ing Maſters of it, 


r: Or if it is with the 
Owner's good will, this detention leaves 


ven it to be enjoyed by 


13 


f Posskss Tod and PREScRITrION. Tit. . Sect. 1. 471 


X. 


Thoſe who poſſeſs precariouſly, that 10. Preca- 
is, by having prayed the Maſter to let riozs Toſcſ- 
them have the Poſſeſſion, do not de-/® 
priye him thereof; but poſſeſſing by his 
conſent, they poſſeſs = him. Thus, 
for inſtance, if the Seller of a Houſc, 
or of Lands, does not deliver the ſame 

at the time of the Contract, and that 
he keeps poſſeſſion thereof, whether it 

be to wy the Fruits which he had re- 
ſerved to himſelf for a certain time, or 
that he might have time to evacuate 
the places, and to deliver them free 
from all incumbrances, or for other 
cauſes; it is mentioned in the Contract, 
that he ſhall poſſeſs only precariouſly. 
Which hath this effect, that the Pur- 
chaſer is conſidered as poſſeſſing by the 
hands of the Seller. And if we conſi- 
der both the one and the other as hav- 
ing the Poſſeſſion; that of the Purcha- 

ſer who is Maſter, is diſtinguiſhed by 
his Right, and by his intention of poſ- 
ſeſſing as Maſter: and that of the Sel- 
ler conſiſts only in a bare Detention, 


without the Right of Property, and is 


not a true Poſſeſſion n. 


" Is qui rogavit, ut 10 in fundo moretur, 
non poſſidet: ſed poſſeſſio apud eum qui conceſſit, 
remanet. J. 6. F. 2. F. de precar. 

Eum qui precariò rogavit, ut ſibi poſſidere liceat, 
nanciſci poſſeſſionem non eſt dubium. An is quo- 
que poſſideat, qui rogatus ſit, dubitatum eſt. Pla- 
cet autem, penes utrumque eſſe eum hominem, qui 
precariò datus eſſet: penes eum qui rogiſſet, quia 
poſſederat corpore: penes dominum, quia non diſ- 
ceſſerit animo poſſeſſione. J. 15. §. 4. cod. 

We have added the laſt words of this Article, in 
order to reconcile the apparent contrariety that is between 
theſe two texts, 


XI. 

There are two forts of Poſſeſſors, 11. rope 
thoſe who poſſeſs honeſtly. and fairly, ſſon & either 
and thoſe who poſſeſs knaviſhly 9. The #9? 7 
honeſt and fair Poſſeſſor is he who is 9 7 
truly Maſter of the Thing which he 

oſfeſſes, or who has juſt cauſe to be- 
ieve that he is fo, altho' it may happen 
in effect that he is not; as it happens 
to him who buys a Thing which he 
thinks belongs to the perſon whom he 
buys it of, and yet belongs to another. 
The knaviſn Poſſeſſor is he who poſſeſſes. 
as Maſter, but who aſſumes this quality 
when he knows very well either that he 
has no Title at all to it, or that his 
Title thereto is vicious and defective. 
We ſhall ſee the effects of theſe two 
ſorts of Poſſeſſion in the third Section. 


o Poteſt dividi poſſeſſionis genus in duas ſpecies, 
ut poſſideatur aut bona fide, aut non bona fide. J. 3. 


, 22. F. de acq. vel amit. poſſeſſ. 
n . 
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ths Poe 
fon, 
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5 1 


they expect the oppoſition?. 


_ timebat; J. 6. F. de aeg. vel amire. poſ. 
l. alt. in f. ff. de rim 


13. The 
Poſſeſſor ts 


preſumed to 


be the right 


Omer. 


: "WF | 8 4 W 1 * 6 
1 | r 
2 kh *. a 9 x * = , 2 
; ; 4 *S 997 g > 


We muſt reckon in whe N 75 of 
knaviſh Poſſeſſors, not only 'Ulurpets, 
but alſo thoſe 80 Bre that the 
Right which they pretend to have will 
be diſputed, and fearing leſt they ſhould 
be hindred from taking poſſeſſion thete- 
of, take ſome opportunity of gehen 
into Poſſeſſion ſurreptitiouſly, without 
the knowledge of the perſon from whoni 


r Clam poſlidete eum dieimus qui furtive ingreſ- 
ſus eſt poſſeſſionem ignorante eo quem ſibi con- 
troverſiam facturum ſuſpicabatur, & ne faceret 
Cum committentes, ut contumaces plectuntur. 
wept. V. 1. 10. fi ferv. vin. 
Altho' the Poſſeſſion be naturally 
linked with the Property, and that it 
ought not to be ſeparated from it d; 
yet we muſt not confound them, fo as 
to believe that the one cannot be with 
out the other r. For it often happens 
that tlie Property of a Thing being 
controverted between two perſons, there 
is only one of the two who is owned to 
be Poſſeſſor, and it may be that it is the 
perſon who is not the right Owner, and 
that thus the Poſſeſſion may be ſe 
from the Property. But even in this 
caſe, the natural connexion which is be- 
tween the Poſſeſſion and the Property, 
makes the Law to preſume that they are 
joined in the perſon of the Poſſeſſor: 


and until it be proved that the Poſſeſ- 


1 


ſor is not the right Owner, the Law 


will have him, by the bare effect of his 
Poſſeſſion, to be conſidered as ſuch. For 
ſceing it is the Owner who ought to 
poſſeſs, it is natural to preſume that he 
who is in poſſeſſion is alſo the 1 

as 


Owner, and that the right Owner 
not ſuffered himſelf to be turned out of 
poſſeſſionſ. | 


1 See the ſecond Article, 

= Poſſeſho & proprietas miſteri non debent. 
. 52. f de acq. vel amitt. poſſ. 

Ni 5 8 habet proprietas cum poſſeſſione. 
l. 12. H. 1. eod. 

Fieri enim poteſt ut alter poſſeſſor ſit, dominus 
non ſit: alter dominus quidem ſit, poſſeſſor verò 
non ſit: fieri poteſt, ut & poſſeſſor idem & do- 
minus it. J. 1. H. 2. . uti poſid. 

(See the firſt Article of the fourth Seftion of the Title 
of Proofs. 


XIV. 


14. Deren. The Poſſeſſion, or the Right which 


rion which 


the Maſter has to poſſeſs, is often ſepa- 


rhe OPT rated from the actual detention, and the 


t take CR 5 
== Maſter may have no right to take away 


the Thing from him who has it in his 


4% 
I 
<» | 
mY 4 


are in Commerce, and that the ways of acquiring them 
I | ar 


3 1 5 N * L 
7 B { J 0 | / { h ; 
| o 


J . e altanct, if he 
the enjoyment of it for ſome years, he 
will keep che Poſſeſſion, and cannot be 
turned out of it, altho' he is not any 
longer Maſter of it. Thus he who has 
the Uſe and Profits of an Eſtate, holds 
and poſſeſſes it, and the Proprietor cari- 
not moleſt him in his Poſſeſſion. Thus 
the Debtor cannot take away from his 
Creditor that which he has given him 


in pawn. . But in theſe caſes, the De- 


tention not being a conſequence of the 
Right of having a Thing to one's ſelf, 
and of diſpoſing of it; it is not a true 
Poſſeſſion, in the ſenſe of the definition 
explained in the firſt Article; which may 
entitle one to exerciſe all the Rights f 
ON vu: it ba joined with oe 
ro 3 bur it is only aRight to hol 
the Thin for the ule — which 
may have been granted to thoſe perſons 
who have the actual Detention of itt. 
ui uſusfructus nomine rem tenet non utiquæ 
poſſidet. J. . F. 1. F. ad exhib, I. 1. $.8. F. de 
acq. vel amit. poſſ. 1 _ poſſidet. 3 
inſt. uas perſ. ctuꝗ. Acg. twent Ir 
Areide of thi third Sectivn of Pawas and” More 


Utrim autem adverſus dominum dumtaxat in 


rem actio uſufructuario competat, an etiam adver- 


ſus quemvis poſſeſſorem, 3 Et Julianus, 
libro ſeptimo Digeſtorum, ſeribit, hanc actionem 
adverfus quemvis poſſeſſorem ei competere. I. 5. 
F. 1. F. fi uſuf. per, Ses the firſt Article of 
fifth Section of Uſufruct. | | 


XV. 


It follows from the Rule explained in 15. Th! 
the thirteenth Article, that all Poſſeſſors Poſſeſſ is 


ought to be maintained in their Poſſeſ- N 


ſion and Enjoyment of the Thing, un-. 


til they who trouble them in their Poſ- ont 4 Tit, 


And if m Tl 
if a demand of the Property againſt a * od 


ſeſſion prove clearly their Right. 


Poſſeſſor is not grounded upon good * 
and ſufficient Titles, it is enough for the 
Poſſeſſor to alledge his Poſſeſſion, with- 
out producing any other defences". 


In pari cauſa poſſeſſor potior haberi debet. 
J. 126. F. de reg. jur. See the firſt Article of the 
fourth Section of the Title of Proofs. 
This Rule which maintains the Poſſeſſor in his Poſſeſ- 
ſion, even without a Title, againſt lim who difturts 
him, ought not to be e pt matters relating to 
Church-Benefices, in which Law-Suits are ſo very fre- 
quent, about the Poſſeſſion of the Benefices. For there 
rs this difference between the Poſſeſiow of Church-Bene- 
fices, and that of Temporal Goods, which enter into 
Commerce; that whereas in theſe all Poſſeſſors are main- 
tained in their Poſſeſſion without any Title, if they who 
diſturb them therein produce no Title on their part; the 
Poſſeſſor of a Church Benefice is not maintained therein, 
if, together with his Poſſeſſion, he have not a capacity 
for the Function, and a good Title to the Benefice. 
Which difference is founded upon this, that whereas all 
forts of perſons are capable of poſſeſſmg the Things which 


(2 


4 i 
are indefinite; Fccieſaſtical Benefices cannot be poſſeſſed 
but by perſons who have a capacity proportioned to the 
ity th Function, and who are inducted therein 
bythe way which" the Lum, of 'the Church have eſta- 
iſhed for that juarpoſe. \ "So that. rhe" Right of Poſſeſ- 
ed not by the bare Poſ- 


ſan in Church. Benefices is 1 


bend. c. eum qui lib.6. De Reg. jur. c. 1. lib. 6. 
See the Ordinances of 1453+ art. 75. 1493. art. 58. 
1535. Chap. 9. art. 6. 1667. tit. 15. art. 2. & 6, 


4 7 ks 
= * 
% 4 


16. If two Seeing 


the Poſſeſſion is in ſome caſes 
perſons pre- ſufficient of it ſelf to maintain the Poſ- 
ten e , ſeſſor therein, it often happens that the 
* [ef bz: two Parties who claim the Property of 
| been in poſ- One and the ſame Eſtate, pretend like- 
ſeſſon for the wife that they are in poſſeſſion of it, 
ſrace of and that each of them on his part, in 
x order to be maintained in the Poſſeſſion, 
endeavours to make it appear that he is 
Poſſeſſor; and that they reciprocally 
moleſt one another by Acts which may 
ſnew them to be in Poſſeſſion. And in 
theſe caſes, if it appeats that one of the 
two has been in peaceable Poſſeſſion for 
the ſpace of a year, before the diſturb- 
ance given him by the other, he will be 
maintained therein x. 


buit jure ſervitutem impoſitam, an non: ſed hoc 
tantùm an itinere, actuque hoc anno uſus ſit, non 


F. 2. F. de itin. actuq. priv. 


debemus. d. J. F. 3. . 8 

Vi pulſos reſtituendos eſſe, interdicti exemplo, 
fi necdum utilis annus exceſſit, certiſſimi juris eſt. 
J. 2. C. unde vi. | 


= 6 — 3 
17. Te The Controverſies whereof the mat- 
2 ter in diſpute is to regulate between 
Poſt on i two perſons, who pretend to be Poſſeſ- 
judged be- ſors of one and the ſame Thing, which 
fore that of of the two ſhall be maintained in the 
ze Proper- Poſſeſſion, ought to be inſtructed and 
decided without examining into the 
Right of Property. For the diſcuſſion 
of the Titles neceſſary for deciding the 
Right of 4 7 5 demands often de- 
lays which the diſpute about the Poſſeſ- 
ſion cannot admit of. And ſeeing it is 
of importance not to leave two Pole! 
ſors expoſed to the danger of the con- 
ſequences of ſuch a diſpute; the matter 
touching the Poſſeſſion is regulated in 
the firſt place, and it is only after that 
the ſame is fully ended, that Enquiry is 
made into the Right of Property). 
Thus he who is declared to be Poffel⸗ 
ſor, has the advantage of retaining 


the 
undetermined 2. 


Exitus controverſiz poſſeſſionis hic eſt tantum 
ut priùs pronuntiat judex uter poſſideat. Ita enim 
_ ut is 4 victus eſt de poſſeſſione, petitoris 

OL. I. 


fein, but according to the cleareſt Titles, De Præ- 


* Hoc interdicto prætor non inquirit, utrùm ha- 


vi, non chm, non precariò: & tuetur eum. J. 1. 


Annum ex die interdi&i retrorſum computare 


Poſſeſſion, whilſt the Property remains 


Pbssxssio and PRESCRIPTION. Tit. 7. Sect. 1. 473 


partibus fungatur: & tunc de domino quæratur, 
I. 35. F. de acq. vel amitt. poſſ. PRs 
Incerti juris non elk, 'orta proprictatis & poſſeſ- 
ſionis lite, prias poſſeſſionis decidi oportere quæſti- 
onem competentibus actionibus: ut ex hoc ordine 


facto, de domititi diſceptatione probationes ab co 


2 de poſſeſſione victus eſt exigantur. J. 3. C. de 
rerdifiis. l. 37. F. de ach. vel amitt. poſſ. 
By the Ordinances of France, one cannot commente 
his Attion for the Property, till the Queſtion about the 
Poſſeſſion has been decided, and that he who ſhall have 
been condemned, has fully ſatisfied the Sentence, by re- 
ftoring the Fruits and paying the Coſts, and Damages, 
if w> have been awarded; and the Parties' are not ſuf- 
fered to join theſe two Demands of the Poſſeſſron and 
Property together, in one and the ſame Action. See 
the Ordinance of 1667. Tit. 18. Art. 4. and 5. 
See the following Article. 

* Is qui deſtinavit rem petere animadvertere de- 
bet, an aliquo interdicto poſſit nanciſci poſſeſſio- 
nem: quia longe commodius. eſt ipſum poſſidere, 
& adverſarium ad onera petitoris compellere quàm 
alio poſſidente, petere. J. 24. F. de rei vindic. 


„ | 
He who pretends. to have been inter- 18. 7he 
rupted in his Poſſeſſion, ought to make Demand of 
his Demand or Complaint thereof with- 7 7 off 
in the year, to be reckoned from the day Hi 
of his being turned out of Poſſeſſion . within che 
For if he leaves his Adverſary in Poſſeſ- year. 
ſion for the ſpace of a year, he has loſt 
his own Poſſeſſion, whatever apparent 
Right he may have had to it. But he 


_ retains his Action for the Property. 


Vi pulſos reſtituendos eſſe, interdicti exemplo, 
fi necdim utilis annus exceſſit, certiſſimi juris eſt. 
I. 3. C. unde vi, I. I. in f. F. de interdicł. 7 IF 
By the Ordinances of France, the Adtion for the Poſ- 
ſeffion ought to be begun within the year after the diſ- 
turbance. See the Ordinance of 1539. Art, 61, and 
that of 1667, Title 18. Art. 4. & 5. 
XIX. = | 
If the queſtion touching the Poſſeſ- 19. Fe 
ſion be en ſo that there does not 2 be 
appear ground cnough to maintain an a 
— of the Polliſors therim the Poſlel- * 
fon will be adjudged in favour of the cording to 
eee who ſhall have the moſt probable /4* er by 
Title; or the Judge will order the Thing 7.5.14... 
in controverſy to be ſequeſtred, until N 
the Queſtion relating to the Property, 
or that of the Poſteflion, ſhall be de- 
cided b. | 


* This is @ conſequence of the preceding Rules, See 
the Ordinances of 1453. Art. 74. of 1555, chap. . 
Art. 3. of 1498. Art. 86. of 1667. Tit. 15. Art. 
oo W Ap eftion of the Title of a Depoſi 

See the fourth Section of the Tit a itum. 
J. 9. §. 3. F. de dots. J. 39. F. de acq. vel amit. poſſ. 
I. 2 1. FS. 3. F de appell. J. 5. Cod. quor. appel. 
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F. 


s ECT. ll. 


of the connexion a Poſt ro on 
and Property : and how one may. 


e or s the bo ell 


« The "RR 70 — 5Y 4s en with ih Ks ECT oaths rally linked 4 


the Property. - ' © 

2. Difference between acquiring the Right 

bi 70 poſſeſs, and e the actual 

2 he P 
In ſome caſes the roperty may be ac- 

: _— by the bare effett of Poſ- 

ſeſſion. © 

4. In theſe caſes the Poſſeſſion is a Title 

For the Property. 

One acquires by Poſſeſſio Fon, what mo 
other body has a right o. 
As if one finds precious ſtones, and 

other things of value. 

7 wh is acquired by Hunting, and 

Fliſbing. 

8. By 3 from the Enemy. 

9. I one finds a Thing that is relinquiſh- 
ed, or thrown away with intention 
zo give it to whoſoever can catch 
it. | 

Or a Thing that was tft, the Owner 
W cannot be found. 

Or a Treaſure. _ 

What Nature adds to a Ground, * 
longs to the Maſter of the Ground. 

The Poſſeſſion of the Building is ac- 
guired to the Maſter of the Ground. 

14. It is the ſame thing in reſpect of what 
is planted. 

15. Poſſaſton of what is added 10 4 

Moveable. 

16. In what Poſſeſſion conſi ifs. 

17. Poſſeſſion which one takes of his own 

accord, without a preceding Right. 

18. Poſſeſſion which is only taken by de- 

livery of the Thing. 

19. In what confiſts the Delivery which 

gives Poſſeſſion. 

20. Delivery and taking of Poſe Non. 

21. Delivery and taking Poſſeſſion of 

Immoveables. 
22. Delivery and taking poſſeſſion of 
Things which conſiſt in Rights. 

23. One can poſſeſs only a Thing which 

is certain and determined. 

24. How the Poſſeſſion is preſerved. 

25. One retains the Poſſeſſion by other 

perſons. 

26. One may take Poſſeſſion either him- 

Ff, or by other perſons. 
+ 


10. 


11. 
12. 


135 


ty = One loſes the Poſſe ſon of. mis one 


Ss not tobe: ſepara 


mention has been made in the foregoing _ b, 
Article, with the ways of entring and Rieu 


thing in one LIVE to uſe it, to enjoy quiring 1 


acquiring the 


Poſſeſſion of what is ours. 


27 "The Poſſeſſor ſucceeds to the" R 
. his. Author. 


alienates, or relinguiſbe. f 
9. Things that are loſt, and thoſe Which 
are thrown into the Sta in a dan- 
ger of Shipwrack, art wot relin- 
| "> | guiſbed. 1738 
30. One 72 his 5 on, ED the . 
+ fl ou * auot 
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with the Right 0 Property, and Rght to 


ted from "it *, Poſſeſs is ac 
0 is ? quired with 
A phe Proper- 


either acquires at the ſme — 
the Poſſeſſion thereof, or has a Right 
to get it, and to recover it if he had 
loſt it b. Thus there are as many diffe- 
rent Cauſes of Poſſeſſion, as Was are 
different Titles of Property c. 6. 


* See the ſecond Article of the firſt Seen. 

* Rem in bonis noſtris habere intelligimur quo- 
ties poſſidentes exceptionem, aut amittentes, ad 
recipiendam eam, actionem habemus, I. 52. F. de 
. rer. dom. | 

© Genera poſſeſſionum tot ſunt quot & cauſe. 
acquirendi ejus quod noſtrum fit, Velut pro emp- 
tore, pro donato, pro legato, pro dote, pro noxz 


whoever has acquired the 


Thi 


— ſuo, ſicut in his quæ terra, marique, vel 
s capimus: vel . ipſi, ut in rerum 
— — imus: ſumma magis unum 


us eſt Wt yy To infinitæ. 1.3.5. 21, | 
.  aty vel. amitt. po 7 | 


We muſt not confound the ways of 2. Dife- 
acquiring the Right to poſſeſs, of which rence be- 


getting into Poſſeſſion, and of having a f/, and at. 

it, and to diſpoſe of it. The ways of e 0% 

Property of Things, 9 a 

by means of the Property the Rzhr to 

poſſeſs them, are infinite. For one ac- 

Jn. them by a Sale, by Exchange, by 
onation, and by other different Titles 

which the Laws have regulated. But 

there is only the effectual Detention 

which puts us into the real and actual 

And this 

detention is acquired in the manner that. 

ſhall be explained in the ſixteenth Arti- 

By 8 e other Articles Which fol- 

ow 


- Quarumdam: rerum dominium _ nanciſcimur 
jure gentium quod ratione naturali inter _— 
homines perzque cuſtoditur : quarundam } 
civili; id eſt, 2 proprio civitatis noſtræ. J. 1. 
F. de acq. rer. dom. H. 11. inf. de rer. diviſ. 

As to the diftindlion between the Law of Nations, 
and the Civil Law, of which mention is made in this 
text, ſee what has been ſaid add in the Treatiſe of 

| Laws, 


Laws, Chap. 11. numb. 1. 4. 32. 33. 39. and fol- 
towing numbers. _ 18 wi 10 | 


| III. 

3. I ne The connexion between the Poſſeſ- 
caſes te ſion and the Property, has not only this 
27%, firſt effect, that the Property implics 
pit ar by 
aue bare Af has alſo this ſecond effect, that the Poſ- 
fed of Poſ-ſeſſion gives often the Property. Thus, 
fim. whoever acquires the Poſſeſſion of a 
Thing of which he may like wiſe have 
the Property, and which belongs to no 
body, he himſelf becomes Maſter of it 
by the bare effect of the Poſſeſſion. 
or by having in his power that which 
no body has a right to take from him, 
he becomes at one and the ſame time 
both Poſſeſſor and Proprietor thereof<. 
And this happens in ſeveral caſes, which 
ſhall be —.— in the fifth and other 

following Articles. 8 


© Quod nullius eſt, id naturali * occupanti 
conceditur. H. 12. inft, de rer. diviſ. l. 3. F. de acq. 


rer. dom 
e „„ 

4. In theſe All the manners of acquiring the 
caſes the Property by the Poſſeſſion, are ſo man 
Poſen r ways which make a part of thoſe whic 
he Projer- Nature and the Laws give to Mankind, 
ty. for applying to their uſe the ſeveral 
Things whereof the Poſſeſſion is neceſ- 
fary in order to have the uſe of them. 


For there are Things which one uſes 


without poſſeſſing them, and which in- 
decd cannot be poſſeſſed, whether it be 
becauſe of their nature, or becauſe the 
Uſe of them is as yet common to all 
perſons: and there are others of which 
we cannot have the uſe without poſſeſ- 
ſing them. Thus, we have the uſe of 
the Air, the Light, the Sea, Rivers, 
Highways, and many other things with- 
out them; and we cannot uſe 
without poſſeſſion that which is neceſ- 
fary for Food and Raiment, and for an 
infinite number of other different uſes. 
And it is this Poſſeſſion which is ac- 
quired, either by the Titles which con- 
vey the Property, or without any other 
Title beſides the Events which put the 
Things into our hands, and which make 
them ours, as if it were by a deliverance 
of them to us by the Divine Providenc 

which orders and directs thoſe Events f. 


f Naturali jure communia _— CO hac, 
ger, aqua profluens, mare. F. 1. if. de rer. diviſ. 
4.2. Fo. 2 the firft, ſecond, and hind . 
ticles of the firſt Section of the Title of Things. 


| „ 
5. one e. It is natural, according to the Prin- 
Raine Ciples which have been remarked in the 
Vo . I. 


and gives the Right to poſſeſs; but it 


Of Possxssiox and PRESCRIPTION. Tit. 7. Sect. 2. 475 


err Ner- that the Things what n - 


which has created for the uſe of => * ; 
pen and which have not, 
at in paſſed into the Poſſeſſion of any 

y, ſhould belong to thoſe who are 
the firſt who. diſcover, and make uſe of 
them. Thus, when Mankind began to 


increaſe and multiply, thoſe who entred 


| firſt into the Lands which were not in- 


habited, and took poſſeſſion of them, 
became juſtly Maſters of them s. 


8 Quod nullius eſt id ratione naturali occupanti 
conceditur. J. 3. F. de acq. rer. dom. | 


VI. 


Thoſe who diſcover, or who find 6. 4: 


without deſign precious ſtones, and other N 


things of great value, in places where e, and 
it i Ruf for them to ſearch for them, ober things 
and to take them, become Maſters of of value. 
them b. 
b Lapilli, & gemmæ, & cxtera quæ in littore 
maris inveniuntur, jure naturali ſtatim inventoris 
fiunt. §. 18. iff. de rer. divis. l. 3. F. od. 
Me have 8 i down this _ in the general 
terms of an indefinite liberty to ons to acquire 
the 44. of theſe kinds of Things, pg Ag 
finding them, For according to our Uſage, the precious 
matters which are the produce of Mines, for Example, 


| do not belong intirely to thoſe who diſcover them, even 
7 Fs 


in their own the King has a Right to a 
ſhare of them ; which is regulated by the Ordinances. 


See the fifth Article of the ſecond Section of the 
Title of Things. | 


very thing that is taken either in Hunt- . e 
ing, Fowling, or Fiſhing, by thoſe who 24 Fiſh 
have a right thereto, belongs to them as wy, 
their Property, by virtue of the ſeizure 

which they make of themi. 


| Ferz beſtiz, & volucres, & piſces, & omnia 
animalia quæ mari, cclo & terra naſcuntur, ſimul 
atque ab aliquo capta fuerint, jure gentium ſtatim 
illius eſſe incipiunt. 5. 12. inft. de rer. diuiſ. l. 1. 
C. 1. F. de acg. rer. dom. : ; 

It is to be remarked on this Article, that the liberty 
of Hunting, Fowling, and Fiſhing, is not itted to 
all perſons, in all places in, See the eleventh 
Article of the firſt Section of the Title of Things, 
bag remark on the firſt Article of the fame 
Title, 


VIIL. 


We acquire likewiſe b Capture and 8. By Cap- 
by the Right of War, that which we e from 
take from the Enemy i. N 


Ea quæ ex hoſtibus capimus jure gentium ſta- 
tim noſtra fiunt. 5. 17. iff. de rer. diviſ. 

It is alſo to be obſerved on this Article, that the Spoil 
and Booty taken from the „ does not always be- 
long indifferently and intirely to thoſe who the 
Capture. For the Admiral, for inſtance, has @ Right 
to a ſhare of the Prizes that are taken at Sea. 
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2A. He that is, of L. 


e eee 
n- and Pro 
png „w ling 30; keep 


inrention 1a Maſter of it n; in the fame manner as 
give it _" it had never bel 


en e 


Poſſeſſion of a Thi 
| —— un of it is not villing to keep 


5 voluntas h jctr inc 


x. 
10. Or « If bs who hey Wd 6 7 


EE 


tis Or 4 


. ere. LAW, bre. Diva III. 


f 4 


He. whe finds a ** 
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y not | 


ing wil- 
becomes 


pit any 
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And it is with much greater reaſon, 
ho at thoſe-who gather up pieces of Mo- 
1175 other 12 5 * hich Bert 


"other perſons, among the mul- 
cus out of 4 on ſome 
extraordinary ire what 
falls into — ok. For beſides the 
hing, which he who 


Move his intent 
the ' Things tot 


ich ils or they 


whs whe t Aa 


10 


mw 3 E 


0 0 mg- 


« Hoc ampljts interddm e 


1 
os < « ral : 


167. 6. 2. F. 


was loſt, having done all that was o 
I to. find out the true Owner, t 
ht reſtore it to him, cannot l 
is, he remains Maſter of 11 


9 * whe was the Ow and 
my his m_— ee TOP 


Yee the EIS 5 CE 


 Akby Treaſures 1 not of the num · 
ber of 'Ehings. which are loſt or relin- 
quiſhed, or which never belonged to 
any body, et they;who find ee ac- 
uire the oſſeſſie on and erty of 
— on tlie 28 a 'by. The, 
Laws. We call ch a 


hath been hid in ſome place reg rb 12 


nat be fund, and: l. which the 
age op irs,, or others hav- 


* > wy ap ro at which 


| ANY, 
Ve. et 5 
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Fey tot A 
Pear, it. .WQUU 
the Treaſure to 1 d. 


a 1 A, 
de = 


derelito habita ſit dim noſira eſſe 


hing that 


Wh 
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# Theſaurus eſt vetus quzdam depaſitio pecuniz, 
cujus non extat memoria, ut jam dominum non 
1 Sic enim 85 op qui invenerit, quod non 
F de acg. rer dom. | 
* publicis religioſiſve, aut | 
— uri reperti fuerint, ow frattes 
cop! t, ut dimidia pars e lis 15 00 vindica- 
retur. Item r $s fue- 
INS e vid +] 8 
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ms N if 


wid ve rk cap, we 


erit ſub terra, yu 
tum fit. d. l. 3 


l Fat. n 14. 


as, to. The 4 de Ro- 
XZ; Thos, 6 Aron fr wich- 
Book, nn 
Ae ren it here. 
XII. 
The Proprietors of Lands. 4C 12. 
the Poſſeſſion of that which KEE 1. Nature 
adds to them, and which augments the 446 to 4 
Land, and is as. it were an Acceſſion to <p 
it. The the 1 Gr ee which Ba o 
ma 2% to 2 Ground, bor ON — tk 
by the effect of the Wäre, 
ene yg the Maſter of the ſaid Ground. 
But if an Inundation, or the: change of 
rod chantel of a, Riyer ſeparates one 
round, by = 10108. it to 25 
arg roun 4 roperty 
> = Bats, will bel ong {tif ill to its fixſt 
For whereas Thar is added 
3roun y an, imperceptible acerex 
tion, cannot be diſtinguiſhed. in order to 
be reſtored to OF fy Maſter, and, may 
perhaps come, from ſome other 
ing 0 nei hbour Ground: z, one 
may ein in thoſe ſudden changes 
that whi belon to every, one. 'Fhus 
3 ſqrts, of accretians augment; the 
ound only in ſo much as does not ap» 


pear to remain ſtill to its firſt Maſter?. 


0d; per alluvianem. agro neſtro-flumen- ad- 
8 güne ad. ho A $quuiityr, Per, allayias 


nem autem Hoy: adi ict, quod. ita paulatim ad- 
e non 


Ji | 
Db ng ternporis . i th 
Prom pa aliquam. ex. NE dattaxerit, 
meg 5 og tuam per- 

e 17 §. 1, H ad: fer, do , 
naturalem Nu 


arkinis oa cürſum o 
non liceat avertere, tamen ripa 

am munirg, ae 
Upius s priore alyeo. dere: 


adverſus rapidi amnis 
tum non LEED 

like, aum fiba, facit, Arcumit,, prioris 
A US — 4 uferat. ut ak 
— —— Taras jure ei * cu- 
jus fundo acceſſit. I. 1. C. de alluvion, See the 


| ſixth Article of the firſt Section of r 


whichrars erm dd cee, 
XI. Build- 


13 heb: 
fem 7 


at —_ 


ed to 
e. 
of the 
Ground. 


14. It is 
the ſame 
thing i mM re- 
a of 


what is 


Planted, 


XIII. 


Bulla ion to thoſe who are 
Maſters of the Ground on which og 4 
are built. Far the Edifice is an acce 
don which is added to the Ground, and 
which cannot take away the Ground 
from the Proprietor. 'Thus when one 
perſon builds on the Ground of another, 
the Building is acquired to the Maſter 
of the Ground. And when one builds 
on his own Ground with Materials that 
are not his own, he becomes Maſter of 
them : for ſceing the Materials cannot 
be. ſeparated from the Ground but by 
demoliſhing the Building, which it is 

Pot the Publick Good not to ſuffer z the 
Poſſeſſion of the Building belongs to the 
Maſter of the Ground, and by vertue of 
that Poffeſfion the Property, with the 
charg of paying the value of the Ma- 


But if there was put A > 
9 t value whic 
2 wor py Fa * from it, 


n or other Ornament, it 
would be reſtored to the perſon who 
was Maſter of it. 
dering the ſeparation of the Materials, 
is limited to what is neceſſary for the 
Building, and which 2 art there- 
of, cannot be eaſil 2 from it. 
But if he who | de He uſe of Mate- 
rials which were not his own, had done 


it. knaviſhly, he would be fable to Coſts 
and Damages, and to other Penalties 


Which 5p quality of the Fact might 


"Cm in ſuo loco aliquis aliena materia ædiſloa· 
verit, ipſe dominus intelligitur ædificii: quia omne 
quod. inzdificatur. ſole, cedit. Nec tamen idedò is 
2 ut materiæ dominus fuit, deſiit ejus dominus eſſe: 
ed tantiſper neque vindicare eam poteſt, neque ad 
exhibendum de ea agere propter legenr: xii; tab. qua 


cavetur, ne quis tignum alienum. adibus fuis june- 


tum eximere cogatur. Sed duplum pro eo præſtet. 
Appellatione autem tigni, omnes materiæ fignifican- 


N g ædificia flunt. & 7. f. 10. F. de acꝗ. 
rer 

Ex diverſũ fl quis in alieno ſolo ſua materia ædi- 
oak, illius fit adiſicium cajus &: foluns eſt. 4. 


LY, 
| , fi dominus ſoli petat zdificium, nec: ſol- 
vati pretium materiz; & mercedem fabrorum, pote- 


rn op artanome. oc od oh 12. 


Iv is the käme thing with ceſheck to 


wich INT im a Ground, as it is 


with Buildings e and if it happens that 
the Maſter 2 round has planted in it 
Trees which were not his own, or that 
the Owner. of the Trees has planred 
them in the Ground of anorher-perfbn, 


they wil beſong to tlie Maſter of the 


Kkewike with tefpe& to Meyeable 3% 


For the Right of hin- 


1 PogsnsstoN ond Wiek rb i. Tit. Sec. 2. 477 


Grohl But he will be obliged to 


5 a rice of the Trees, and be lia- 
le boy ſts and Damages, and other 


Penalties, if there be ground for it, ac- 


cording to the Rule lined in the 
9 Br Article. 2 


© $i: aliedam atain in mee le f b. mes 
exit. . Ex diverſo, ſi meam plantam in alicho ſolo 
poſuero, illius erit: ſi modo utroque caſu radices 
egerit, Antequam enim radices ageret; illitis 
manet, cujus & fuit. I. 7. f. 13. 1 fer, oth 
Hume. 4. 11. E 


W. 


The ſame reaſon which makes the 15. Poſs: 
Proprietor of 2 Ground to be Maſter of on 7 what 


what is built or planted in it; holds“ hog =” 


Things, and makes that which becomes 
inſepatable from the Moveable, to be- 
come the Poſſeſſion and Property of 
him who is Maſter of the eable. 
Thus a piece which is part of a Move- 
able that is trade 55 45 ſeveral Pieces 
0 t was Keie IS * —— him who 


Mareables he paying rhe ove 


which that Piece mig 
worth by it (elf. wars . cannot be 


ſeparated from the Whole, belongs to 


him who is ee of the reſt. Bat 
if what is added be of 44 75 valur than 
the Moveable, fuch 111 2 upon a 
Canvas ; the value y of the 
moſt precious + og Tg draw to it 


the other which is of leſs value u: And 
the Painter will be Maſter of the Picture, 


he payi ng the price of the Canvas: And 
it woul 


be the fame thing, if of a 
Marter of little value, there had been 
e 4 precious Work, ſuch as a Statue 
of Muff or Braſs, or a precious Com- 
poſtion made of ſeveral Matters of ſmall 
value. For in all theſe caſes, Yhough 
there' had been nothing added to t 
ſaid Materials beſides the Art which 
made the Work out of them; he who 
gives bring to a Thing, ought to be 
r of ſtx: unleſs t e Workmanſhip | 
were of leſs value than the Matter, ſuch 
as the en ving. of Seals on N 
Stones. Thus in order to 
whom the Things ought to b ng er 
theſe forts of changes,, it is neceſſary to 
conſider the circumſtances of . Feen 
ty of the Work, of that of tlie Matter, 
of tlie cauſes for which the Work has 
been made; if it: was for the uſe of the 
perſon who made it, or of the Maſter 
of the matter, or of ſome other 1 
w nd befpoke'i it. And-by al 


views, and others: of the like 4 4g 
and: that Have taken root in it, 


one may determine who ought to have 


the Ting; and likewiſe regulate 4 
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Si quis rei ſux alienam rem ita adjecerit, ut 
pars ejus fieret, veluti fi quis ſtatuæ ſux, brachium 
aut pedem alienum adjecerit, aut ſcypho anſam, vel 
fundum, vel candelabro figi aut menſ pedem, 
dominum ęjus totius rei effici: -yereque ſtatuain ſu- 
am dicturum, & ſcyphum. 1. 23. F. 2. F. de re 
vindic. | ODT | , 0 
| Literz:quoque, licet aurem ſint, perinde clurtis 
membraniſque cedunt, ac ſolo cedere ſolent, ea quæ 
xdificantur aut ſeruntur. J. 9. 5. 1. I de ach. rer. 
Sed non uti literæ chartis membraniſve cedunt, 
ita ſolent picturæ tabulis cedere: ſed ex diverſo pla- 
cuit, tabulas picturæ cedere. d. l. 5. 2. 
In omnibus igitur iſtis in quibus mea res per 


valentiam alienam rem trahit, meamque efficit, ſi 


eam rem vindicem, per exceptionem doli mali co- 
gar pretium ejus quod acceflerit dare. J. 23. f. 4. 
de rei vindic. „ 
IWe have not put down in this Article the Example 

of Writing upon Paper; for the Text cited on this Ar- 
tiele ought to be underſtood either of ſome other Matter 
more precious than our Paper, or of Writmg which would 
not deſerve that the Matter upon which it is written 
be taken away from the Maſter, as that which 

was written in Table-Books made of Wax in order to be 
blotted out. But as to Writing on our Paper, it is moſt 
certain that the Maſter of the Paper would not become 
| of what be writ on it, although it were 
only a bare Letter: and much leſs F it were Writings or 

Deeds of any conſe 5 | 

Vel qua 2 ut in natura eſſegt fecimus. J. 3. 


"ag 8 ng is compoſed of a mix- 


ture of divers Matters which did belong to ſeveral per- 
ſons, in the ſeventh Auicle of the firſt Section of 
Engagements which are formed by Accidents, 


XVI. 


16.nwhat All that has been ſaid in the preced- 


Poſſe ing Articles relates to the Cauſes which 


confiſts. 


to poſſeſs: And we are now to con 


1s to exerciſe the 


ſeſſing as Maſter, the intention to poſ- 
ſeſs in this quality, and detention. This 


intention is not underſtood of that of 


an Uſurper, or of a knaviſh Poſſeſſor, 
who have the intention to poſſeſs as 
Maſter, but of him who is 1n reali 
Maſter, or who poſſeſſes ſo as to have ju 
reaſon to believe that he is Maſter. The 
detention is underſtood not only of him 
who has the thing in his own hands, 
or in his power; but likewiſe of him 
who hold 


other perſons, ſuch as a Depoſitary, a 
Tai a Farmer. Without, * 
tention there is no Poſſeſſion: Thus the 
poſſeſſor of a Ground in which there is 
a Treaſure unknown to him, does not 
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may give us the Poſſeſſion, or the 4 . 
er 


ght of Pro it 
implies three things, a juſt — 1 of pol. 
in 


s it by the intervention of 


„ &c. Book III. 


es the Treaſure, although he pol- - 


eſſes the place in which it 1s. ith- 
out the detention, the intention is uſe- 
leſs, and does not make the Poſſeſſion: 
Thus be whoſe Thing has been ſtolen, 
does not poſſeſs it any longer. And 
without a juſt cauſe the detention is on- 
I an Uſurpation). RR; 
I 1 Cogitationedomini, opinione domini. 
pheh . of the bee. 5 ang 
' : Apiſcimur poſſeſhonem corpore, & animo : ne- 
: an non poſſe nos acquirere 
ſi non antecedat naturalis 
I.4. C. de acq. & retin. poſſ. 


poſſeſſionem, 


Nulla poſſeſſio acquiri niſi animo, & corpore po- 


teſt, I. 8. F. ed. 
Sciendum eſt adverſus poſſeſſorem hac actione 


(ad exhibendum) agendum: non ſolum eum qui 


civiliter, ſed & eum qui naturaliter incumbat poſ- 
ſeſſioni. J. 3. H. lt. F. ad exhibend. Naturalis poſ- 
ſeſſio. J. 3. f. 13. ff. de acg. vel amitt. poſſ. 

Me have explained in the Preamble, the difference be- 


tween this Natural Poſſeſſion, and that which the Laws 


call Civil. Quod Brutus & Manilius putant, eum 
it, etiam theſau- 


qui fundum longa poſſeſſione 
rum cepiſſe, quamvis neſciat in fundo eſſe, non eſt 
verum. Is enim qui neſcit, non poſſidet theſau- 
rum, quamvis fundum poſſideat. J. 3. F. 3. cod. 
V. I. 30. eod. See the firſt Article of the firſt Section. 
See the twenty third Article. | 


1 5 
The Poſſeſſion of the Things which 


we acquire by their falling into our ſſi wie 
hands, ſuch as that which we find, and 9 % 
Which has no Maſter, that which we e, 
take in hunting, and thoſe thin 
ve have a Right to take from the Own- = | 


by the bare fact of our laying our hands 


ers, as the Spoil of an Enemy, is acquired 
upon them *. os | 
* Lapilli, & gemmæ, & cætera quæ in litore 


maris inveniuntur, jure naturali ſtatim inventoris 
how one becomes Poſſeſſor, and the i 


ways of entring upon a real and actual 
Poſſeſſion. l uſe of Poſſeſſion 


futnt. §. 18. oft. de rer. diviſ. 
Simul atque capta fuerint, jure gentium ſtatim 


illius eſſe incipiunt. H. 12. inf. cod. See the third 


Article of this Section. 
XVIII. - 
The Poſſeſſion of Things which one 


acquires from other perſons who have ſor wh 


them in their cuſtody, does not pals fo 
the Purchaſer but by the delivery which 
is made of them -to him by the Seller, 
Donor, or other perſon from whom he 


| pu them. And if the ſaid perſon 


ould refuſe to deliver them, the Pur- 
chaſer cannot take poſſeſſion of the 
Thang by force, but ought to have re- 
courle to a Court of Juſtice for obtain- 
ing it © a | | 
FTraditionibus, & uſucapionibus dominia rerum, 
non nudis pactis transferuntur. I. 20. C. de pad. 

Res quæ traditione noſtræ ſiunt, jure gentium 


nobis acquiruntur. Nihil enim tam conveniens eſt 
naturali quitati, quam voluntatem domini volen- 


tis 


1 aut per ſe corpore. J. 3. f. 1. f. 


eſſio. d. I. 3. f. 3. 


which withour a 


17. Poſſeſ- 


18. poſſ/ 
is only tak- 
en by deli- 


very of the 
thing. 


tis rem ſuam in alium transferre, ratam haberi. 
I. 9g. 8.3. de acg. rer. dam. ini 
Si vendidero, nec tradidero rem, fi non volunta- 
te mea nactus ſis poſſeſſtonem, non pro emptore 
poſſides, ſed prædo es. I. 5. F. de acq. vel amitt. 
poſſeſſ, See the ſeventh Article of the third Section. 
19. „ The delivery that is neceſſary for 
—_— putting into Poſſeſſion the perſon who 
45 „hieß purchaſes a Thing of another, conſiſts 
f in that which makes it to paſs out of 


zue e e eee 1 
fen. the power of the one into that of the 


other. Thus Moveables may be deli- 
vered from hand to hand: or one may 


tranſport them from one place to ano- 
ther, and put them into the poſſeſſion 
of him who becomes Maſter of them b. 


b See the following Article, and the fifth and fert, 
Articles 2 . . 

20. Delive- e v and the taking poſſeſ- 
ry and mt ſion of Moveables, does not always re- 


44 * quirs that they ſhould be removed from 


one place to another; but it is ſuffici- 
ent for putting them into the poſſeſſion 


of the new Maſter, either to leave them 


in his hands, if he had them already, as 
if a Depoſitary ſnould buy what was de- 
pofind. with him : or if theyare kept in 
a place under Lock and Key, to deliver 
to him the Key. But if they are nei- 
ther kept under Lock and Key, nor eaſy 
do be tranſported, ſuch as Materials for 
a Building, one takes Poſſeſſion thereof 
by a bare view of them, and by the in- 
tention of him who parts with them, 
and of him who becomes Maſter of 
them. And there is alfo a kind of tacit 
delivery, which is made by the bare will 
of the contracting parties, as among 
thoſe who join their Goods in Partnerſhip. 
For from the moment of their agree- 
ment, each of them begins to poſſeſs by 


the others the Goods which they are 


willing to have in common. 


Non eſt corpore & actu neceſſe apprehendere 
poſſeſſionem. Sed etiam oculis, & affectu. Et ar- 
gumento eſſe eas res quæ propter magnitudinem 
ponderis moveri non poſſunt, ut columnas. Nam 
pro traditis eas haberi, ſi in re præſenti conſenſerint. 
. 1. f. 24. F. de acq. vel amitt. poſſe]. 

Si quis merces in horreo repoſitas vendiderit, 
ſimul atque claves horrei tradiderit emptori, tranſ- 
ferre proprietatem mercium ad emptorem. J. 9. f. 6. 

Fe acg. rer. dum. 

Vina tradita videri, cùm claves cellæ vinariæ 
emptori traditæ fuerint. J. 1. 8. 21. F. de acq. vel 
amitt. poſſe]. | 
Interdùm fine traditione, nuda voluntas domini 
ſufficit ad rem transferendam. Veluti ſi rem quam 
commodayi, aut locavi tibi aut apud te depoſui, 
vendidero tibi. Licet enim ex ea cauſa tibi eam 

non tradiderim, eò tamen quòd patior eam ex cauſa 
emptionis apud te eſſe, tuam efficio. I. 9. F. 5. F. 
de acg. rer. dom. H. 44. inſt. de rer. diviſ. 


Of Possxsslox and PREScIPTTON. Tit. 7. Sect. 2. 479 


Nerva filius, res mobiles quatenùs ſub cuſtodia 
noſtra ſint hactenùs poſſideri, id eſt, quatenùs, fi 
velimus naturalem poſſeſſionem nanciſci, poſſimus. 

I. 3. $. 13. F. de acq. vel amitt. poſſeſſ. Simul atque 
cuſtodiam poſuiſſem. I. 4 1. rn. 5 

Res quæ coëuntium ſunt continuò communi- 
cantur: quia licet ſpecialiter traditio non interye- 
niat, tacita tamen creditur intervenire. J. 1. §. 1. 
l. 2. pro ſocio. See the ſixth Article of the ſe- 


cond ion of the Contract of Sale. E 


n 

As to Immoveables; thoſe who alie - 2 1. Delive- 
nate them either by Sale, or by other y and rat- 
Titles, ſtrip themſelves of the Poſſeſſion '75 Pe? 
by declaring only cither that they wi - * "ad 
not poſſeſs any — or that if they 
hold ſtill the Land or Tenement, it ſha 
be only precariouſly, or by delivering 
the Keys, if it is a place that is locked 
up. And the Poſſeſſion paſſes to the 
new Maſter by the bare effect of the in- 
tention to poſſeſs, joined to ſome Act 
which denotes his Ri ht, as if he goes 
in perſon to the ls. or Tenement, to 
take poſſeſſion of it as Maſter, altho' 
he do not go over all the parts of it. 
And one may likewiſe take Poſſeſſion of 
a Land or Tenement by a bare view 
thereob?. ;::! VOL Varrt, 206 


4 See the ſeventh Article of the ſecond Section of the 
Contract of Sale. Apiſcimur poſſeſſionem corpore 
& animo, neque per ſe animo, aut per ſe corpore. 
Quod autem diximus, & corpore, & animo acquirere 
nos debere poſſeſſnem, non utique ita accipiendum 
eſt, ut qui fundum poſſidere velit omnes glebas 
circumambulet: ſed ſufficit quamlibet partem ejus 
fundi introire: dum mente & cogitatione hac fit, 
uti fundum uſque ad terminum velit poſlidere. 0. 3. 
C. 1. F. de acq. vel amitt. poſ. | 

Si vicinum mihi fundum mercato, venditor in 
mea turre demonſtret, vacuamque fe poſſeſſionem 
tradere dicat, non mints poſſidere cepi, quam fi 
pedem finibus intuliſſem. J. 18. §. 1. . de acq. vel 
amitt. poſſ. | | 

According to the Uſage m France, Inſtruments of 


Seiſine, or taking Poſſeſſion, are drawn up by Publick 


Notaries, in order to make proof thereof. Which ſerves 


to mark the time from which Preſcription begins to run, 


as well againſt thoſe who ſhould ue to be Proprietors, 
as againſt perſons who have other Rights which are to 
a certain time, ſuch as a Power of Redemption 
belonging to the Kindred of a Family, or reſerved by the 
Contract of Sale, | 


XXII. 


The delivery of that which conſiſts in 22. Delive- 
Rights, ſuch as 13 a Right Y and tal. 
which the Lord of a Mannor has to ob- 2 cam 
lige all his Vaſſals and Tenants to make ih on. 
uſe of his Mills and Ovens, an Office, aft in 
Service, a Rent, and other Goods of Ni.. 
this nature, is made by giving up the 
Titles, if there are any; and if there be 
no Titles, by the bare effect of the pur- 
chaſe, together with the common in- 
tention of the Contracters that the Pur- 
chaſer ſhould put himſelf into Poſſeſſion. 

And one takes Poſſeſſion by Acts which 
| may 
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mag have what effect. Tbus one takes 
poſſeſſion. of a Juriſdiction, by naming 
exergiſe it, receiving the 
Fines and Conſiſcations, and by exer- 
ciſing the other Rights which depend 
thereon. Thus one takes poſſeſſion of 


4 


an Office, by. taking the Rank and Place 
which it intitles one to, and by exer- 
ciſing ſome Function thereof. Thus 


one takes poſſeſſion of a Service by 


uſing it for the purpoſes for which it 


1 was intended, and of a Rent which one 


has acquired, or of another Right, by 


de Title of the Purchaſe, to theDebtor, 


23. One 
can poſſeſs 


giving notice of the Aſſignmont, or of 


and by the enjoyment N 


Ses the fifth Article bf the firſt Seftion of this Title, 
and the ninth Article of the ſecond Settion of the Contract 


FOO BS © « | | Ls 
Whatever may be the nature of the 
Thing, which one ought to have the 


— Poſſeſſion of, whether it be Moveable, 
certain and or Immoveable, or ſome Right, onc can 


determined. 


never poſſeſs but a Thing which is cer- 
tain and determined; that is, ſuch as 
one may know preciſely what. has been 
poſſeſſed. Thus one may poſſes either 
an entire Ea or a diſtinct part of the 
ſaid Field, as ſuch a particular Acre, or 
even an undivided Portion thereof, as a 
Fourth Part, or a Moiety, eng the 
Fruits thereof in proportion. But one 
oſſeſs an uncertain portion of a 
or Field, as if one had purchaſ- 
ortion not yet determined which 

in a Ground, ſuch as ſhould 


ed a 
one 4 a \ 
appear to belong to him, his Right not 


being as yet adjuſted. For Poſſeſſion 


implying the detention of the Thing, 


fiſts inf. 


one cannot poſſeſs, no more than he 
can hold indefinitely an uncertain Thing, 
which one does not know what it con- 


. *f Incertam rei poſſidere nemo poteſt. 


Veluti fi hac mente ſis, ut quidquid Titius poſſi- 


det, tu quoque velis poſſidere. J. 3. $. 2. F. de ac- 
quir. vel amitt. poſſeſ. 
Locus certus ex fundo & poſſideri, & per lon- 
m poſſeſſionem capi poteſt: & certa pars pro in- 
Arie quæ introducitur vel ex emptione, vel ex 


donatione, vel qualibet alia ex cauſa. Incerta autem 


24. How , 


Pars nec tradi, nec capi poteſt: veluti fi ita tibi 
tradam, quidquid mei juris in eo fundo eff. Nam qui 
ignorat, nec tradere, nec accipere id quod incertum 
eſt, poteſt. J. 26. ed. See the ſixteenth Article. 


The Poſſeſſion being once acquired, 


zhe alien the Poſſeſſor retains it afterwards by the 


is treſerv- 
ed. | 


bare effect of his intention to keep it, 
joined to the Right and Liberty of ufing 
the Thing when he pleaſes ; whether 


be puts in execution the {aid Liberry by 
making uſc of the Thing, or Whether 


he lets it alone without touching it. 


Thus one poſſeſſes not only the Lands 
which he cultivates, and of which he 
gathers the Fruits; but alſo thoſe which 
he lets he uncultwated, and which he 
never goes nears; provided only that he 
do not ſuffer the Polleſſion of them to 


be uſurped by other perſons. 


Licet poſſeſſio nudo animo acquiri non poſſit, 
tamen ſolo animo retineri poteſt. Si ergò prædio- 
rum deſertam poſſeſſionem, non derelinquendi af- 
fectione, tranſacto tempore non contuliſti, ſed me- 
tus neceſſitate culturam eorum diſtuliſti, præjudi- 
cium tibi ex tranſmiſſi * * injuria generari 
non poteſt. J. 4. C. de acq. & ret. poff., 


The Propriet 


Or preſe er ves tkewiſe his 27, Oe; 
Poſſeſſion by the hands of other perſons rin te 
who poſſeſs in his name, ſuch as a Farm- 72” , 


er, a Depoſitary, he who has borrowed , Te. 


a Thing, the Creditor Who has it in“ 
pawn, the Uſufructuary, and other per- 
{ons who hold the Things by Titles of 
the like nature h. SEL 


V Generaliter quiſquis omninò noſtro nomine ſir 
in poſſeſſionem, veluti procurator, hoſpes, amicus, 
nos poſſidere videmur. 4.9. F. de acq. vel am. poſſ. 
See the eighth, ninth, and tenth Articles of the firſt 

: 1 
One may take Poſſeſſion of 226. or 
Thing either himſelf, or by a Factor, may ctr 
or Agent. And he who gives it away, T 
may likewiſe deliver it either himſels © a by 
or by his Agent. And Minors acquire ocþer r- 
the Poſſeſſion by their Guardians, as ſon.. 
the Guardians may alſo deliver the Goods 
of Minors which are alienated i. 


Apiſcimur poſſeſſionem per noſmetipſos. 1. 1. 
$. 2. F de acq. vel amitt. poſſ. Per procuratorem, 
tutorem,  curatoremve, poſſeſſio nobis acquiritur. 
d. l. 1. H. 20. J. 20. f. 2. . de ac. rer. dum. l. 13. 
„ | : 


XXVII. 

He who enters into the Poſſeſſion of 27. Thr 
a Thing which he acquires from ano- Poſſe . 
ther, ſucceeds to the {ame Right, and . 1% 
poſſeſſes neither more nor leſs than his his Au. 
Author did poſſeſs. Thus he who pur- or. 
chaſes Lands, and is put into poſſeſſion 
of them, will poſſeſs in the ſame manner 
as the Seller did, the Services which 
may be due to the ſaid Lands, and will 
be ſubject to the Services which they 
may owe. | 


* Traditio nihil ampliùs transferre debet, vel po- 
teſt ad eum qui accipit, quam eſt apud eum qui 
tradit. Si igitur quis dominium in habuit, 
id tradendo transfert. Si non habuit, ad eum qui 
accipit nihil transfert. Quoties autem dominium 

1 trans fertur 


— © 
3 #7 oF 
A 

* _— 


of Poss Ess N and PRESCRIPTION; Tit. 7. Sect. 3. 481 


transfer i accipit,.. tale transfertus, 


u 
2 Rite 70 Sate Ua be, S eus fn 
us, eum ſkryituribus tranfit! f liber, uti fuit: 
$i forte ſervĩtutes debebantur fundo qui traditus eſt, 
15 jure ſervitutum debitarum e J. 20. 


ws 4 w 4.4 


A rer. bo . 


Kn. 


A pogelhog is acquired by the inten : 
tion to off Joined with the a&tual 
l o detention of the Thing, it is likewiſe 
alienazes, or loft by the intention of not poſſeſſing 
relnquiſhes. any longer, the Owner | putting out, of 
his hands and out of 115 power that 
which be did poſſeſs; whether it be 
that he alienates it to another, or relin- 
quiſhes it, He parting therewith with 
intention never to have it any more. 
And. the bare intention not to poſſeſs 

_ get, is of it ſelf ſufficient to de- 

be One of the Poſſeſſion, as it hap- 

pen to the Seller whom the Buyer in- 
treats to keep for ſome time the Thing 
that is ſold; for it is not any longer the 
Seller who 
who poſleſfes through him n. 


m Fers quibuſcumque modis obligamur, iiſdem 
in contrarium actis lib amur. _Cum quibus mo- 


28. One 
= the 


35 a 4 


og corpore pote : ita nulla 0 1 1 niſi i in qua 
Is utrutne que in contrariam actum. J. 1 F. de re 

. $. F ds add. vel. amitt. poſſ. Tae & = 

mo ſolo poteſt (pofieſſio) q 75 acquiri non po- 

te J. 3. $.6. cod. Pro Icelifto habetur quod do- 

minus ea mente abjecerit, ut id numero rerum ſu- 

arum eſſe oldie. 47. inft. de ro. dev *. 


XXIX. 


We muſt not reckon 10 tue tber 

of Things relinquiſhed, thofe which one 
uf ew Vr Fi has loſt, nor _ which is thrown into 
are thrown t He Sea in à danger of Shipwrack to 
into the Sea ſave the Veſſel, nor thoſe which are loſt 
in a danger in aShipwrack. For altho' the Owners 
7 3% .; of thole” things loſe ehe Poſſfeffion of 
te 1124. them, yet they retain the Prop erty, and 
quiſhed. the Right to retever them. Thus thoſe 

who find Things of this' kind, cannot 
make themſelves Maſters of them; but 
are obliged to'reſtore'them, purſuant to 
the Rates Plate in their Place“. 


ſi nauff io aid amiſſu @ 
um eſſe gh h 5 7 


29. Tings 
that are 


dem Alt: 

A1 iti n no 
fer. dom. Ys 
Non ſt is derelicto quod ex Ha expulſum 
eſt, ſed in deperdito. J. 21, K. 1. F. de acq. vel 
ant, COOLER AL T 
W eſſe exiſtimo in his ——— quæ j aA 
fünt. Quortfath noß poteſt viderl id pro derelicto 
Habitum, qudd Aalütib alls interim difiſiſſum eſt: 
d. l. 2. See the firſt Article of the firſt gectibn, 
and the firſt Article of the ſecond Sectibn of Eu- 
gigemients which are formed by . |; 


AN NN. 


Poeten 5 "likewiſe wt wie ien. no- 
Vor. I, 3 


30. One 
es his 


oNeſſes it, but the -* 


ther comes to poſſeſs, and has "EP in Pale fon by 
poſſeſſion for tlie ſpace of a year. For % 1%. 
a year's! 1 77 Sven in the perſon of, perſon 
an Uſurper, i EA, has been peaceable and 

anne l d, .mak es him to be conſider- 

ed as a jult Poſſeſſor, and even as Maſ- 

rer; une the true Owner make out his 

right in order 0 recover his Poſſeſ⸗- 

ono. 


o vi piilſos reſtituendos * InterdiQs exemplo, 
i necdum utilis annus exceſſit, certiſſimi juris 
2. C. unde vi. e Article bf the 
firſt Section. 


nien 4 YT GH14543i144 * 4d} 
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SECT: it 
Ov the Eſektr of Puſſe Fg 0 
The co NTE NTS. 
1. The fr Fett of Pojefio on is the En- 


joyment. 

1. Jiathis 4527 7s to acyutire in certain 
© " cafes the property at the ſame time 
hat one 225 #pbn Poſſeſſion. 

. Another 6ffef#, to acquire the Property 
by a long poſſeſſion 


| 4. Another ehfect, is to make the Poſe Hor 


5 2 'be conſidered 5 e 7 - i 
?Þ A fair an oneſt Poſſeſſion. 
4. 2555 12 12 0 Poſſe od ak 
A 155 Nos 77 Joree- | Pekin 


_ 1. 
Se IETE. . 


ſion, is to put the Property in uſe, Ha 
give to the er oprietor the aftual %, In 5 


and to — 
Saen of his 22 55 by cn enjoying the x. f 
Thing, and diff ies it. And it is 

05 


for tlie ale of: x the Polſeſ- 
ſion is naturally med to che Property. 


Ffoprietas à pofleſſione ſepatari non poteſt. 8. 
C. de acq. & ret. poſſ. wy the ſecond Articl of 1 
the firſt Section, ; 


_ 93 * | : : 1 
. is as 1 i m of pats, 2 2. Hnethey 
get, that in ma caſes plaine in 1 Fed, is te 
the foregoing 9 it, IVES 125 be e in 


And it is &y en = eſſion tha 338 


. natura eg at the ſame 
f. Ry e e hu Boe ge time = 
5 5 one Keule Ws 8 c 15 A agen poſe 
and on the contrary it is the e 1 
in another res in the caſes — 5 
W the P jo erty. before they, ja 

r into Pol 1 3 as if one buys a 
1 7 Which i i, not 10 iyered at the time 

the. purchaſe. r in this caſe caße, the 
“ A the LEE to baue the 
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4M © wc 1 1 1. 


n » y eB rerum ex ll natiral; poſſeſſions e cce- 
8 piſſe, Nerva filius ait. Ejuſque 1 veſtigium re- 
* B de his que terra, mari, cx] oque Ca juntur: 


nam hac protinis corum fiunt, qui primi poſſeſ- 
ſionem eorum a | . 5 1. F. _— 


vel amitt, poſſ. 
Statim inventoris fiunt, 6. 18.5 4. rer. 40 


See che firſt Articles of the ſecond 8 ion. 


II. a 


Poſſeſlon hath likewſe this cffolt, 
ar if in the time that one acquires it, 
the Property is not joined there with, it 


2 po follows the Poſſeſlion, not in' the ſame 


elm. 


1 oo Wanne 1 


inſtant that one enters into Poſſeſſion, 
as in the caſe mentioned in the pre- 
ceding Article; but by a Poſſeſſion that 
is continued during the time regulated 
for preſcribing. Thus, he who buys a 
Thing hich he believes the Seller to 
be Owner of, and yet belongs to ano- 
ther, does not become Maſter of it in 
the moment that it is delivered to him 
by the Seller; but if he continues to 
po oſſeſs it during the time limited for 


reſcription, he will become Maſter of 


it, even altho' the perſon of whom he 
bought! it had poſſeſſed it knaviſhly e. 


1 civili conſtitutum fuerat, ut qui bond 


ide ab eo qui dominus non erat, chm crederet. cum 


dominum eſſe, rem emerit, vel ex i aliave 
quavis juſta cauſa acceperit, is cam 77 2 
nf ds ip. e np. poſer. . 15 F. 
uſu & uſufr. leg. 

Quamvis (poſieſſor) mals fide polldest) quia in- 
eel it ſe alienum fundum occupaſſe, _ ſi alii 

bob fide accipienti tradiderit, poterit ei longs pe 
2 res One 8. 7: 1 4 Heu. . 


| 1. Ry 
This! 2 oat another effect of VT 


05 7 * a 14 ellen, that the Poſſeſſor is conſidered 
Poſſe % as Malter of the Thing; alcho 1 "my 


As 


a fair 


honeſt Poſ- 


1 . 


conjidered happen that he is not ſo d. ei cont 
er 


« Ser ae e 7e. Sedfion - of 
V. 


2 


; % 


5. — The Poſſeſſon of him * 3 
with a good conſcience has this effect, 


that while he is ignorant of any better 
right to the 1. than his own, be 
enjoys and makes his own the Fruits 


Which he gathers, and not o tha 
Which he reaps from 12 a0 by 


Groun 
own induſtry, Jak, likewiſe thoſe 19 525 
the Ground pro oduces without culture. 
For as has been remarked in another 
2 bis ſincere and opright belief of 
is own Right is to him inſtead” of 
Truth, and mike him look upon. him- 
ſelf, and be looked upon by others, as 
ri ght Oyner of the Thing, whilſt his 
une belief is not interrupted by any 


dm And wa it happens that the 


Ll 


; AW, er Book III. 


with reſp 


Tbing is evicted from him, he ſhall re- 
ſore no part of what he enjoyed before 
the demande. But he will be obliged 
to reſtore the Fruits which he reaped 
after the demand. For he ought to 
have acquieſced to the Demand, ſeeing 
it was juſt, as appears by the event of 
the EviRion ; and after the demand he 
could not pretend any longer to be ig- 
norant of the right of the true Owner, 
which ignorance was the cauſe of his 
honeſty and integrity *. 558 


Bonæ fdei emptor non dubis ainciplindo fruc- 
tus etiam ex aliena re ſuos interim facit, non tan- 
tum eos qui diligentia & opera ejus provenerunt, 
ſed omnes. Quia quod ad fructus attinet, loco do- 
mini penè eſt. 1.48. F. de acq. rer. dom. 

Bonæ fidei poſſeſſor in percipiendis fructibus ia” 
juris habet, quod dominis prædiorum tributum eſt. 
L. 25. §. 1. . de uſur. Bona fides tantimdem poſſi- 
denti præſtat, quantùm veritas, quoties lex impedi- 
mento non eſt. J. 136. F. de reg. jur. 

fee the fifth. and ſixth Articles of the third Section 
of Intereſt, Coſts, and Damages, &c. See the ninth 
and temth Articles of the ſame Section, touching the caſes 
where the honeſt and upright Poſſe ſor ym the Fradts 
gathered before the demand. 


VI. 


eee e eee 260 7 
knavithly, has this effect, that it hinders a knav/h 
him from Feen and obliges him eff. 


to reſtore. not only t e Fruits which he 
has enjoyed, but likewiſe thoſe which a 
careful Huſband might have reaped 
from the Land or n which he 

was in poſſeſſion ofh. 


8 Uſucapio non competit (furi & ei qui per vim 
De uia ſcilicet mala fide poſſident. F. 3. inf. 


a temp. præſcript. Non ca; iet longa 
i oh coun . 3. §. 3. H. de 4 


7 vel am. 
See the FDI mh Article of any, q and Da- 
mages. 3 8 | 
| + Vil 


All * has been ſaid of Poſſeſſion i in 7. Poſen 
* and the preceding Sections, ought % 7 


not to be; underſtood of the Poſſeſſion 
of Uſurpers, and of knaviſh Poſſeſſors, 
who know they poſſeſs what they have 
no right to. For not only are they not 
conſidered as Poſſeſſors, but they are 
puniſhed e gl to the quality of 
their attempt. And it is the ſame thing 
to thoſe who being com- 
manded by a Court of Juſtice to quit 
their Poſſeſſion, altho' it may have been 
juſt in its beginning, do not obey the 
entencc. And they are turned out of 
poſſeſſion with all the Force that their 
reſiſtance. may make neceſſary, and un- 
dergo the Penalties which their diſobe- 
dience may deſerve. But this force can- 
not be employed except by Authority 
of Juſtice, which allows of no other 


Force except what is in her own hands". 
| Ne 
* 


The nature 
and uſe of 


ny g tions, that they aſcertain to Poſſeſſors, 


c 


i Ne quid per vim admittatur, etiam legibus 
Juliis proſpicitur publicorum & privatorum, nec 
non & conſtitutionibus principum, J. 1. f. 2. . ue 
vi & de vi arm. | | 

Qui reſtituere juſſus judici non paret, conten- 
dens non poſſe reſtituere, ſi quidem habeat rem, 
manu militari officio judicis ab eo poſſeſſio tranſ- 
fertur. 1.68. F. de rei vindic. | 


* 


SECT. Iv. 
Of the nature and uſe of Preſetip- 


tion, and of the manner in which 
it is acquired. | 


O body is ignorant of this advan- 
tage, among others, of Preſcrip- 


the Property of Eſtates, after a Poſſeſ- 
ſion that has laſted during the time re- 
gulated by Law. But altho' Preſcrip- 
tions ſeem naturally to be neceſſary for 
Pi uſe, yet they were not ſo by the 

iyine Law, which ordained that the 
Eſtates which were alienated ſhould re- 
turn to the firſt Poſſeſſors, every fifticth 
year, to be computed from the day of 
eſtabliſhing that Uſage, and that one 
ſhould have power to alienate only the 
Enjoyment „ his Eſtate, for the num- 
ber of years which ſhould remain from 
the day of the Alienation, to the ſaid 
Aifticth year, which was to reſtore all 
Eſtates to the Families of the firſt Poſ- 
ſeſſors. And likewiſe theſe Alienations 
could not be made, except with a per- 

etual Power of redeeming the Eſtate 
whenever they would. It was only 
Houſes ſituated within walled Towns, 
and which 5 0 to others than Le- 
vites, that could be alienated for ever. 


2. Levit. xxv. 8. 


This Divine Law, which prohibited 
perpetual Alienations, in order to ex- 
Dae the deſire of increaſing our 

Poſſeſſions, aboliſhed by that means Pre- 
{criptions. But the letter of this Law 
being no longer in force, and Alienati- 
ons which transfer the Property for 
ever, being allowed with us, the uſe of 
Preſcriptions is wholly natural in the 
ſtate and condition we are in; and ſo 
neceſſary, that without this remedy eve- 
ry Purchaſer and every Poſſeſſor being 
iable to be troubled to all eternity, there 
would never be any perfect aſſurance of 
a ſure and peaceable Poſſeſſion: And e- 
ven thoſe who ſhould chance to have 
the oldeſt Poſſeſſion, would have moſt 
. bo, be afraid, if together with 

Vo I. I. r. 


the 


V Poss Esso and P RESORIPTION Tit. 7. Sect.4. 


their Poſſeſſion they had not preſerved 


their Titles. 


And therefore altho' there were no 


other reaſon to juſtify the uſe of Pre- 
{criptions, beſides the publick advantage 


of aſcertaining the quiet and tranquillity 


of Poſſeſſors; it would be juſt to pre- 


vent the Property of Things from being 
always in an uncertainty, leaving ſtill to 
the Prericrola a time ſufficient for re- 
covering the 27 of their Eſtates b. 
But it may be ſaid further, that Pre- 
ſcriptions have otherwiſe their Juſtice 
and their Equity founded upon the Prin- 
ciple which has already been remarked, 
that Poſſeſſion being naturally linked to 
theRight of Property, it is juſt to pre- 
ſume, that as it is the Maſter who ought 
to poſſeſs, ſo he who poſſeſſes ought to 
be Maſter: and that the ancient Pro- 
prietor has not been deprived of his Poſ- 
ſeſſion, without juſt cauſe e. 


b Bono publico uſucapio introducta eſt, ne ſei- 
licet quarumdam rerum din, & fere ſemper incerta 
dominia eſſent. Cum ſufficeret dominis ad inqui- 
rendas res ſuas ſtatuti temporis ſpatium. J. 1. F. de 
uſurp. . uſuc. ä 

© See the thirteenth Article of the firſt Section. 


The fame reaſons which make that a Preſcripiam 
long Poſſeſſion acquires the Property, J all jor 
and that it ſtrips the ancient Proprietor; I Ni. 


make likewiſe that all ſorts of Rights 
and Acquiſitions are acquired and loſt 
by the effect of time. Thus, à Credi- 
tor who has omitted to demand what is 
due to him, within the time regulated 
by the Law, has loſt his Debt, and the 
Debtor is diſcharged from it. Thus, 
he who has enjoyed a Rent out of an 
Eſtate during the time regulated for 
Preſcription, cannot afterwards be de- 
prived of it, altho' he ſhould have no 
other Title beſides his long enjoyment 
of it. Thus, he who has ceaſed to en- 


Joy a Service during the time limited for 


Preſcription, has loſt the Right to it: 


and on the contrary, he who enjoys a 
Service, altho' without 7 Title, acquires 

Righ ight to it by a long enjoyment, 
unleſs there be 3 3 di- 
rects otherwiſe 4. And in general, all 
ſorts of Pretenſions, and Rights of all 
kinds whatſoever, are acquired and loſt 
by Preſcription, unleſs they be ſuch as 
iſe Laws have particularly excepted. 
Thus, we ſee two effects of Preſcri pti- 
on, or rather two forts of Preſcription. 


One which acquires. to the Poſſeſſor 


the property of what he poſſeſſes, and 
which diveſts the Proprietor of his 
Right becauſe of his not poſſeſſing: 
And the other, by which all other kinds 
of Rights are acquired, or loſt; whe- 
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Two fortsof We muſt diſtingu 


ther there be any poſſeſſion of them, as 


in the caſe of the, enjoyment of a Ser- 
vice, or whether there be no poſſeſſion 


at all, as in the loſs of a Debt for want 
of demanding it. * 


4 See the eleventh Article of this Seftion, and the 


Places which are there quoted. 
All theſe ſorts of Preſcriptions by 


which Rights are acquired or loſt, are 


n upon this preſumption, that 


he who enjoys a Right is ſuppoſed to 
have ſome juſt Title to it, without 
which he had not been ſuffered to enjoy 
it ſo long: That he who ceaſes to ex- 
erciſe a 

for ſome juſt cauſe: And that he who 
has tarried ſo long time without de- 
manding his Debt, has either received 


payment of it, or been convinced that 


nothing was due to him. 


Rules con- Rules relating to Preſcriptions thoſe 


cerning Tre- 


ſcriptions. 


which concern the different manners in 
which the Laws have regulated the 
time for preſcribing; and thoſe which 
reſpect the nature of Preſcriptions, their 
uſe; that which may be ſubject to Pre- 
ſcription, and that which is not; that 
which renders Preſcription juſt or vici- 
ous, the perſons againſt whom Preſcrip- 
tion does not run, and what ſort of 
Poſſeſſion it is that is required for pre- 
ſcribing; what may interrupt Preſcrip- 
tion, and other matters of the like na- 
ture. Theſe are Natural Rules of E- 
quity; but thoſe which mark the times 
of Preſcriptions are only Arbitrary Laws. 
For Nature does not fix what time is 
preciſely neceſſary for preſcribing. So 
that theſe Rules may be changed, and 
they are different in divers places: And 
this diverſity is ſeen even in the Roman 
Law, where Preſcriptions have been 
differently regulated in different times. 

Seeing the deſign of this Book re- 
5 8 chiefly the Rules of Equity, we 


all vn pg here thoſe which are of 


this kind in the matter of Preſcriptions : 
and as to thoſe Rules which regulate 
only the time of Preſcriptions, we have 
not thought proper to put rhem down 
in Articles, in the Sections of this Title, 
judging it to be ſufficient to take notice 
of them here in the Preamble. For be- 
ſides that the times of Preſcriptions are 
differently regulated in many of the 
Provinces of France, there are even 
ſome of the Provinces which are govern- 
ed according to the written Law, in 
which they do not obſerve the ſeveral 
times limited for Preſcription by the Ro- 
man Law. Thus, it will be ſufficient 


ight, has been diveſted of it 


iſh two ſorts of 
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to give here a ſhort Abſtract of what 
was in uſe touching this matter in the 
time of Juſtinian. And it will be eaſy 


for every one to ſee, in every place, 
what the 175 of that place is, as to 
the times of Preſcriptions, and wherein 
the ſeveral Uſages differ from the Ro- 


man Law, or agree with it. 


Preſcription in Moveables, was ac- 
quired in the ſpace of three years e. 

Si quis alienam rem mobilem, ſeu ſe moven- 
tem in quacunque terra, ſive in italica, ſive in 
vinciali, bona fide per continuum triennium deti- 
nuerit : is firmo jure eam poſſideat, quaſi per uſu- 
* cam acquiſitam. 1. an. C. 25 uſuc. tra nſ. 


de uſuc. & long. temp. præſcr. 


As to Immoveables, the Romans made 
different diſtinctions in the Preſcription 
of them. | | 

The fair and honeſt Poſſeſſor, who 
had a Title, preſcribed by a Poſſeſſion 
of ten years among thoſe who were 
preſent, and of twenty years among 
thoſe who were abſent, altho* the perſon 
of whom he putchaſed had poſſeſſed it 
knaviſhly. And they reputed thoſe to 
be preſent, who had their abode in one 


and the ſame Provincef. 


Super longi temporis præſeriptione, quæ ex 
decem vel viginti annis introducitur, perſpicuo jure 
ſancimus ut five ex donatione, five ex alia lucra- 
tiva cauſa, bonã fide quis per decem, vel viginti 
annos rem detinuiſſe probetur, adjecto ſcilicet tem- 
pore etiam prioris poſſeſſionis memorata longi 
temporis exceptio ſine dubio ei competat, nec oc- 
caſione lucrative cauſæ repellatur. I. 11. C. de 
preſer. long, temp. FE IE | 
 Rursbs ſancimus, ut fi quis mali fide rem poſ- 
ſidens, aut per venditionem, aut per donationem, 
aut aliter hanc rem alienet; qui verò putat eaſdem 
res competere ſibi, hoc agnoſcens, intra decem an- 
nos inter præſentes, & viginti inter abſentes non 
conteſtatus fuerit, ſecundum leges emptorem, aut 
donationem accipientem, aut illum ad quem res 
alio quolibet modo tranſlatz ſunt: eum qui tales 
res habet, firme eas habere, poſt decennii videlicet 
inter præſentes, & vicennii inter abſentes diſcur- 
ſum. Nov. 119. c.7. 1 

Sancimus itaque. hoc etenim magis nobis 
eligendum videtur, ut non in civitate concludatur 
domicilium, ſed magis provincia, & fi uterque do- 
micilium in eadem habet provincia, cauſam inter 
præſentes eſſe videri. J. ult. C. de praſc. long. 
temp. x | 


He who poſſeſſed without a Title, 


preſcribed by a Poſſeſſion of thirty 


ears; and after that time, he could not 
e moleſted by the Proprietors. 


8 In rem ſpeciales . actiones ultra triginta 
annorum ſpatium minime protendantur. J. 3. G. 
de præſe. 3 0. vel 40. ann. | BN 


Actions, that is, the Right to make 
Demands in a Court of Juſtice, ſuch as 
the Demand of an Inheritance, of a Le- 
Nice a Debt, a Service, and other 
ights, were preſcribed in thirty Ty” 9. 
Sicut 


5 Of Possxss ON and Pers 


Sicut in rem ſpeciales, ita de univerſitate, ac 
 perſonales actiones ultra triginta annorum ſpatium 
minimè protendantur. Sed fi qua res, vel jus ali- 
quod poſtuletur, vel perſona qualicunque actione 
vel perſecutione pulſetur, nihilominùs erit agenti 
triginta annorum præſcriptio metuenda. 0. 3. C. de 
prefer. 30. vel 40 ann. | 


The Action for recovering a Mort- 
gage did not preſcribe bur in the ſpace 
of forty years, when the Thing mort- 
gaged was in the poſſeſſion of the Debt- 
or, or of his Heirs, or even in the 
hands of a third perſon, if the Debtor 
Was ſtill living. Thus, the Hypothe- 
cary Action laſted longer in this caſe, 
than the bare Perſonal Action. After 
the death of the Debtor, it laſted only 
thirty years i. 


Quamobrem jubemus hypothecarum perſecu- 


tionem, quæ rerum movetur gratia vel apud debi- 
tores conſiſtentium, vel apud debitorum hæredes, 
non ultra quadraginta annos, ex quo tempore cœ- 
pit, prorogari. J. 7. H. 1. C. de praſcr. 30. vel 40. 
am. e k 


Ex quo autem in fata ſua debitor deceſſerit, ex 
eo quaſi ſuo nomine poſſidentem poſteriorem cre- 
ditorem, meritò poſſe triginta annorum opponere 
præſcriptionem. d. J. F. 2. | | 


All the other ſorts of Preſcriptions 


of Goods or Rights, of what nature 
ſoever they were, and as to which it 
might have been pretended that they 


ought not to preſcribe in thirty years, 


were regulated to forty years; even as 
to Goods and Rights belonging to the 
Church, and to the Publick?. 


: Queues præteritarum præſcriptionum vel ver- 
bis vel ſenſibus minùs continetur, implentes, per 
hanc in perpetuum valituram legem ſancimus, ut 
ſi quis contractus, ſi qua ſit actio, quæ cùm non 
eſſet expreſſim ſupradictis temporalibus præſcripti- 
onibus concepta, quorundam tamen vel fortuita, 
vel excognita interpretatione ſæpè dictarum excep- 
tionum laqueos evadere poſſe videatur: huic ſalu- 
berrimæ noſtræ ſanctioni ſuccumbat, & quadraginta 
annorum curriculis proculdubio ſopiatur. Nul- 
lumque jus privatum, vel publicum in quacumque 
cauſa, vel quacumque perſona, quod prædictorum 
quadraginta annorum extinctum eſt jugi ſilentio, 


moveatur. J. 4. C. de preſer. 30. vel 40. ann. Sce 


the ſecond Article of the fifth Section, and the re- 
marks which are there made. 

Pro temporalibus autem præſcriptionibus decem 
& viginti, e annorum, ſacroſanctis Eccleſiis 
& aliis venerabilibus locis ſolam quadraginta anno- 
rum præſeriptionem opponi præcipimus: hoc ipſo 
ſeryando & in exactione legatorum, & hæreditatum, 
quæ ad pias cauſas relicta ſunt, Nov. 13 1. c. 6. 


All theſe different Preſcriptions have 
been reduced in many of the Provinces 
of France, which have their peculiar 
Cuſtoms, and even in thoſe Provinces 
which are governed by the Roman Law, 
to one bare Preſcription of thirty years. 
And in the others, they obſerve theſe 
different Preſcriptions of ten, twenty, 

* 
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thirty, forty years. And there are even 
ſome of them which have made ſome 
changes therein, and which have receiv- 
ed the Preſcription of thirty years, on- 
ly for Perſonal and Mobi ary Actions, 
and have extended the other Preſcripti- 
ons to forty years. 1 
It is not neceſſary to conſider the mo- 
tives of theſe different Diſpoſitions of 
the Roman Law, nor the reaſons why 
they are not obſerved in many of the 
Cuſtoms. Every Uſage hath its views, 
and conſiders in the oppoſite Uſages 
their inconveniences. And it ſufficeth 
to remark here what is common to all 
theſe different Diſpoſitions of the Ro- 
man Law, - and of the Cuſtoms, as to 
what concerns the times of Preſcripti- 
ons. Which conſiſts in two views; 
one, to leave to the Owners of Things, 
and to thoſe who pretend to any Rights, 
a certain time to recover them : and 
the other, to give peace and quiet to 
thoſe whom others would diſturd in 
their Poſſeſſions, or in their Rights, af- 
ter the ſaid time is expired. 
Me muſt take notice here of the dif- 
ference which the Roman Law makes 
between Preſcription in general, and 
that kind of it which they diſtinguiſſied 
by the name of U/zcapio. By Uſucapio, 
they meant the manner of acquiring the 


Property of Things, by the effect of 


time m. And Preſcription had alſo the 
ſame meaning, but it ſignified moreover 
the manner of acquiring and loſing all 
ſorts of Rights, and Actions, by the 
ſame effect of the time regulated by 
Law. We make this remark here, on- 
ly to acquaint the Reader, that theſe 
two words, Præſcriptio, and Uſucapio, 
which we ſhall meet with in ſeveral 
Laws quoted on this Title, are to be 
taken in the ſenſe which the word Pre- 


ſcription ſhall have in the Articles where 


the ſaid Laws ſhall be quoted. For we 
ſhall never make ule of the word Va- 
capio; that of Preſcription being com- 
mon by our Uſage, both to the manner 
of acquiring the Property of Things, 
and to that of acquiring and loſing all 
ſorts of Rights, by the effect of time. 


m V. J. un. C. de uſucap. transf: inſt. de uſucap. 


- Beſides theſe ſeveral forts of Preſcrip- 
tions of the Roman Law which have 
been juſt now mentioned, there arc in 
France other ſorts of Preſcriptions eſta- 
bliſhed by the Ordinances, and by ſome 
Cuſtoms which have regulated the time, 
which may be here added to the other 
ſorts of Preſcriptions which have been 


mentioned. 
The 
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1 f The Action which the Kindred of a 
Rem Family have for redeeming Lands that 
1% „, are fold out of the Family to Strangers, 


pH of which is eſtabliſhed in general through- 


a Fami. out the whole Kingdom, by an Ordi- 
nance of the month of November, 1581, 
and in particular, by ſeveral Cuſtoms, 
preſcribes in the ſpace of one year, ac- 
cording to the ſaid Ordinance, and the 
Cuſtoms. Toy | | 

Reſciſions and Reſtitutions of things 
to their former ſtate, preſcribe in ten 
years, purſuant to the Ordinance of 
1510. art. 46. and that of 15735. C. 8. 


Reſco 


art. 30. as ſhall be obſerved in the Pre- 

I to the firſt Section of the Title 

of Reſciſions. FI 5 
Servants Actions for the Wages of Servants, 
rage: preſcribe in one year, according to the 


Ordinance of 1510. art. 67. And ſome 
_ Cuſtoms have alſo fixed to one year, 
the Fees or Demands of Phyſicians, 
Apothecaries and Surgeons. 
Merchants The Accounts of Merchants who ſell 
Accounts, by Retail, and Tradeſmens Bills, pre- 
an _ ſcribe in fix months time, according to 
Pe the Ordinance of 1539. art. 19. 
Peremptiow The Actions which one ceaſes to pro- 
ef Inſtance. ſecute for three years together without 
any proceedings in the Cauſe, are loſt by 
a Preſcription which is called Perempti- 
on, which has this effect, that the In- 
ſtance is annulled, and has not ſo much 
as the effect to interrupt the Preſcrip- 
tion. And if the Demand were not al- 
ready extinguiſhed by Preſcription, and 
that the Plaintiff had a mind to proſe- 
cute it, he would be obliged to begin 
a new Inſtance, according to the Ordi- 
nance of 1563. art. 17. This Peremp- 
tion has ſome relation to what Juſtinian 
had ordained, that Inſtances ſhould not 
laſt longer than three years n. Which 
it is not our buſineſs to explain in this 
place; for beſides that this Regulation 
does not agree with our Uſage, this 
matter does not come within the deſign 
of this Book. REY 


P. l. 13. C. de judic. 

[ Preſcription, in the common ation which it 
bath in the Law of England, is ſuch a portion of Time, 
as exceeds the Man. For whoſoever will 
preſcribe againſt another an Annuity, or the Cognizance 
of any Plea m his Court, or Service in his Fee, or 
other Rights of the like kind, he muſt prove them to 
_ 0 2 our mind. Nor do we mean a 
other than this, when we ſpeak gener Preſcription. 
Coke 1 Inft. fol. 113, 1 . Coweke ld. - 
tit. 6. Bracton de legibus & conſuet. Angliæ. 
lib. 2. cap. 22. | 

But there are in England, Preſcriptions of ſhorter 
time. For by Stat. 3 2. H. VIII. cap. 2. it is enacted, 
That no perſon ſhall have or maimain am Writ of Right, 
or make any Preſcription, Title or Claim, to any Man- 
nors, Lands, Tenements, or other Hereditaments, of the 
Poſſeſſion of his Anceſtor or Predeceſſor, and declare and 
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 alledge may further ſeiſ or poſſuſun of his Anceſtor or 


. Actions of Debt ground 
without 


after. Action of Treſpaſs, of Aſſault, Battery, Wound- 


4 
4. . 


Pregeceſſor, than within threeſcore years next before the 
date of the ſaid Writ, or commencement of the ſaid 
Adtion or Claim. And by the ſame Statute, all Ac> 


tions. Poſſeſſory are limited to the ſpace of fifty years. © 
nd {oj 21, Ja. 1. cap. 16. 9 anne 
That all Writs of Formedon in Deſcender, Forme- 


ih 


be ſued and taken within twenty years next after 
22 and cauſe of Action Gf defended and — 
and at no time after the ſaid twenty years. And it is 
thereby further enatted, that all Actions f Treſpaſs, 
Quare clauſum fregit, Detinue, Action fur Trover 
and Replevin for taking away of Goods and Cattle, all 
Actions of Accompt, and upon the Caſe, other than ſuch 
Accompts as concern the Trade of Merchandize berween 
Merchant and Merchant, their Factors or Servants, all 
ed upon any lending or Contract, 
Specialty, ſhall be brought within fix years 
next after the cauſe of ſuch Adtion or Suit; except the 
Action upon the cafe for Slander, which is to be brought 
within two years next after the words ſpoken, and not 


ing, and Impriſonment, are to be commenced within 
four years next after the cauſe of ſuch Actions or Suit. 
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N 
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I. | 
PA. is a manner of acquiring 1. Pear 
and loſing the Right of Property 9. fle 


on 
in a Thing, and of all other Rights, fore 8 
| . the 


tive of Pre- 
4 cri ion, 
7 its ef- 
fed. 


ts acquired. 


- which may be acquired without a Tit 
Preſeription of ten and twenty years, of which mention 
has been made in the Preamble; and which ſuppoſes a 


the effect of Time. Thus a fair and 
honeſt Poſſeſſor acquires the Property 
of an Eſtate by a peaceable poſſe 

during the time regulated by Law; and 
the ancient Proprietor is ſtript thereof, 


for having ceaſed to poſſeſs it, or to de- 


mand it, during the ſaid time. Thus a 
Creditor loſes his debt, for having omit- 
ted to demand it within the time limit- 


ed for Preſcription, and the Debtor is 
diſcharged from it by the long ſilence 


of his Creditor. Thus other Rights 
are acquired by a long Enjoyment, and 
are lof for want of exerciſing them *. 


© Uſucapio eſt adjectio dominii, per continuati- 
onem poſſeſſionis temporis Lege definiti. I. 3. f* de 
uſurp. & uſuc. Sc the ninth Article. | 

Longi temporis præſcriptio his qui bon fide ac- 
ceptam poſſeſſtonem, & continuatam : nec inter- 
ruptam inquietudine litis tenuerunt, ſolet patroci- 
nari. I. 2. C. de prefer. longi temp. 


H. 


\. ne- Seeing preſcriptions have been eſta- 


bliſhed for the Publick Good, that the 
Property of Things and other Rights 
may not be always in an uncertainty, 
be who has acquired the Preſcription 
has no need of a Title; the Preſcripti- 
on being to him inſtead of a Title b. 


d Bono publico uſucapio introducta eſt, ne ſeili- 
cet quarumdam rerum dit & ferè ſemper incerta 


dominia eſſent. J. 1. F. de uſurp. & uur. 
This Article is to be underſtood nh of ; Preſcriptions 
„and not of the 


l be 


. hm it Preſcription being founded on the du- 


ration of the Poſleſſion during the time 
regulated by Law, it is acquired only 
after the ſaid time is elapſed e. 


1 


In uſucapionibus non momento ad momen- 


tum, ſed totum poſtremum diem computamus. 
Ideòque qui bor rt diei Kalendarum Januaria- 
rum poſſidere ccepit, hora ſexti noctis pridie Ka- 
lendas Januarias, implet uſucapionem. 1.6. & l. 7. 
de uſurp. & uſuc. In uſucapione iti ſervatur, ut 
etiamſi minimo momento noviſſimi diei poſſeſſa ſit 
res, nihilomintis repleatur uſucapio: nec totus dies 
exigitur ad explendum conſtitutum tempus. J. 15. 
IA. — 
n' have conterved this Rule in theſe general terms, 
after the time of the Preſcription is elapſed, betauſe 
in whatever ſenſe we underfland this time, whether it 
be that we will have the Preſcription to end at the be- 
17 F the laſt day, or only the laſt moment of the 

aſt 2 , it holds ſtill true, that the time neceſſary to 
preſevide muſt be elapſed. Which we have done to avoid 
ſaying that the Preſcription is acquired only at the laſt 
moment of the time regulated for preſeribmg ; becauſe 
this expreſſion would be contrary to the texts cited on 
this Article. But —_—_— to our Uſage, Rows nr 
is, acquired at the laſt, moment of the 14 . 
nd 7 made on. the laſt day Rar) 2 . 


the Prefeription. Fyr altho' the effect of Preſeription be 


favourable, when it is once acquired; yet this firuour 1 


eſſion 


Of Possxss TON and PR ESSRIFTION. Tit. 7. Sect.4. 487 


not extended ſo far as to ſhorten the time that is neceſ- 
ſary for 725 mm of their Right. And that 
which can Linde the Preſcription before it be acquired, 
ought to be favourably received, reinſtating the 
Owner in his Right, Thus it is ſuſt to receive a de- 
mand for interrupting the Preſcription, provided the laſt 
moment be not yet expired, according to the Rule which 
was obſerved in the Roman Law, for thoſe kinds of 
Actions which were called Temporal, in whith Pre- 
ſcription had not its eff & till after the laſt moment 
was expired. In omnibus temporalibus actionibus 
nift noviſſimus totus dies compleatur, non finit ob- 
ligationem. J. 6. Ff. de obl. & action. Which was 
o obſerved, as we likewiſe do, in computing the time 
Minority, which in France ends only at the laſt moment 
of the age of twenty five years, as ſhall be ſhewn in the 
twentieth Article of the ſecond Section of the Reſciſon 
of Contratts, And in fine, wherever ten, or twenty, or 
TY years are neceſſary for a Preſcription, the years 
ought to be underſtood according to the ordinary compu- 
tation, which comprehends all the moments of all the 
days neceſſary to make up the year. And this compu- 
zation is particularly juſt. m the Preſcriptions which one 
Law terms odious. l. ult. Cod. de ann. excep. v. I. 2. 
ff. de diverſ. temp. præſerip. To which we may add; 
that the texts cited upon this Article do not ſpeak of all 


ſorts of Preſcriptions indifferently, but only of that parti- 


cular kind of Preſcription which the Romans called 
Uſucapio, and therefore they ought not to be extended 
to the other kinds of Preſcriptions, which we do not diſ- 


_ tmguiſh from Uſucapio. See the difference between 


Preſcription in general, and that kind of it called 
kcapio, at the end of the Preamble to this Sec- 


ori, 
V. | | 

If a Poſſeſſor chances to die before 4. The Po/* 
he has acquired the Preſcription, ande 
his Heir continues in olſeton, we 
join together the time of the poſſeſſion Aualor. 
of the one and the other, and the Pre- 
ſcription is acquired to the Heir after 
the poſſeſſion of his Author and his 
own joined together have laſted the 
time regulated for preſcribing. And the 
ſame thing Holds in the poſſeſſion of the 
Buyer joined to that of the Seller to 
whom he ſneceeds, and in the poſſeſſion 
of the Donee and Donor, of the Le- 
gatee and Teſtator, and in the ſame 
manner of all thoſe who poſſeſs ſucceſ- 
ſively, having right the one from the 
other ©, | 
4 4 Plane tribuuntur (acceſſiones poſſeſſionum) his 
qui in locum aliorum ſuecedunt. Sive ex con- 
tractu, ſive voluntate. Hæredibus enim, & his qui 
ſucceſſorum loco habentur, datur acceſſio teſtatoris. 
L. 14. F. 1 F. de div. tem. preſcr. Emptori tempus 
venditoris ad uſueapionem procedit. J. 2. f. 20. F. 
pro emptore. J. 76. F. 1. F. de contr. empt. Legatario 
dandam acceſſionem ejus temporis quo fuit apud 
teſtatorem, ſciendum eſt. l. 13. F. 10. . de ac. 


vel amit. poſſ. Sed & is cui res donata eſt acceſſione 


utetur ex perſona ejus qui donavit. J. 13. f. 11. 
F cod. I. 11. C. de pneſc. long. temp. 4 


V. 3 
Poſſeſſion is not only continued be- 5. 4 df 
tween two poſſeſſors, one of whom ve che 
derives his right from the other; but it PoJeſſon of 
another 
may happen that a poſſeſſor may acquire hn ;4. 
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zrbable 0 
join together the poſſeſſions, but ruth to add to' price; rh 


3 right 3 2 1 hich a 
e. ave be os, e re eres BN 


Fehat tr Ts Fo 

n E Nis ri * 
fog ie ee poke dung 
— a . thed to —— 
perſon before it is delivered to the Le- 


whether it be that they Walt for 
Fi, of the — 828 


cy, or that it is oceaſioned hare rhro* - 
delay, the time of chat Poſſefon Will 


erve to acquire the Preſcriptioti to the 


id Legatee, altho he does not derive his 


ight from the Heir. For the poſſeſſion 
4 the Teſtamentary Heir, who fepreſents 
the Teſtator, is collie, 3 if it Were 
the Teſtator himſelf who bad 
Thus in the like caſes, it is by Equity, 


according to the 5 that we- 
are 5 judge if che Ppſſeſſions of ſeveral 
perl ons may be joined i. 


Tha keredis poſſeſſio hs degntaio), FA 


| 5 puto ſive pare, five ſub conditione fuerit 


dicendum eſſe, id temporis quo heres poſ- 


Kate ante exiſtentem conditionem, vel reſtitutio- 
E rei, legatario proficere. J. 13. $ 15 MAS: 
amitt. 2 


f De acceſſionibus poſfeihonum nihil in x 


um, neque generaliter definire poſſumus: con tunt 


5 J. * ff ek an, 
prefer, 


VI. 


ere, agg poſſeſſions 7 divers pot ſfors 
other, 


ts Ns who ſucceed the one to th 


joined only in the caſes ps they fol 
— one another without interruption. 
Bur if there be any imerval of another take 
ee oy, Pl chird pe on Tho dee has in- 

terrupted thoſe 0 
ſions which had Ras be pode 


For Preſcription is. acquired only, 

a continued auen which one 

enjoys p — Cur AN pl the * * 
e e rp | 


© Acceſfio poſſeſfionis — bon Gi G8 
* apud eum fuit, unde is emit; ſed & qui & 


che would be uſeleſs to the 11 pots 
R. 


vendidit, unde tu emiſti. Sed ſi medius ali wi, ts 


auctoribus non poſſederit, præcedenrium aut 
poſſeſſto non proderit: qum conjuncta non eſt. i iy; 
. 17 de 4. 2 Fr Foſſeſſio teſtatorĩs iti 
medio tempore 4 lg pores 

eſt. — j de #uſurp. & ſuis. - 

Bur thi inrerruption had been cauſed only \ by ſame 
or by trouble given without any 3 
4 fa did * hag retovered the thing at Law from 
een under u falfe Title, — Sec e 
reverſed won an j cis 
— wu it not be jaſt net di) 1 


time of the ſaid trouble ? Since it would be true, that 

ul nee th ren a proceeded from him who 
8 ion the new interruption, i would be alto- 
fs 


3 And thus rhe pofſeſſof wild have 


Ci 2 


e bod Ha fn vel 


Muſter, —— 5775 which hau the ſatis 


polleſſed. rains nevertheleſs his 


| or Was: = of 


tion like K. ras 
orce, w 
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VII. 


- The Werl in Which the delete, Interval: 
: poſſeſſion, do not withour a- 
„ Apparem 
it, and do not hitider him len 


ceaſes to exerciſe hi 


from continuſhg his Preſtription. Tok” 
when'a polſeffor being ale ae or 
negligetit, ceaſcs for be * 10 80 
upon his Estate and to culnyate it; he 
Fon. - And 
he joins not ny the times of his wail 
EXErciſe of his olleflion, 'but he adds to 
them likewiſe the 7 wherein he 
ceaſed to exercife ith; + | | 


* Licet poſſeſſio nudo nhimo acquiri non 8 
tamen ſolo animo retineri poteſt. Si ergo prædio- 
rum deſertath poſſeſſionem, ii dereſihquendi affec- 
tionę, tranſacto 8 | hs Far: . .{& Fad 
* cult præjudicium 

et tranſmifſi dene 15 reins non 
— 5 ow 1 5 1 


r * 

8 1 4 + 4 
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ſome Preſcription. 


not inert the 
when an Exerutor, Who \ 
of the 


— — the Succeſſion has been _=_ 
he will nevertheleſs!Jdin to his poſſeſſion 


that of the deceaſed, and A. the Erde | 


Y, the Interval between: the falling, of 
the Inheritance, mk 4d, ng. to e 


1 of it. F. * pre- 


rved to the future a 5 — 45 
anid are ks it were on "rhe jule 
ritance it ſelf, which ory Aer of 
Ma ers 15 * 


, Ss u l bti inet 1 kak 7 


hut, xredi, 1 competer | 
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1 This is @ conſequence of the Rules explained in the 
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18 on 
to acquire the Property to thoſe ' who 
haue Preſerbel : by 1 fon, and to 
diveſt the proprietors of it, who Have 
ſuffered others to preſcribe ; but there 
is yet another uſe of Preſeriprions, in 


: 


bas poſſeſſion is not neceſſary, which 
is that ob ing the Rights and Ac- 
cons” whtele one" be to exerciſe 
during a tine. ſufficient for py 7 


Thus a Creditor loſes. his de 
Rights and Actions are loſt, althoug 

thoſe who are Debtors of them poſſeſs 
nothing, if a demand is not made of the 


debt, or if one ceaſes to exerciſe his 


right during the time regulated by 


Law =. 
= Sjcuv in rem ſþeriales ita de univerfftate, ac 


| perſonales aQione# ultra triginta annorum ſpatium 
minimò protendantur 87 


| n ali- 

tur, vel perſona qualicumque actione 

2 perſecutione pulſetur, nihilominus erit agenti 

iginta annerum preſtriptio metuenda. J. 3. C. de 
preſe. 3 0. vel 40. an. 4 . 


. 4% - LIE may vie or-loſe by Preſcrip- 


where one 


are out of 
commerce. 


tion certain Things. which are out of 
Commerce. And they are acquired by 
their connexion with. others of whic 

one may have the Property. Thus, he 


 who-acquires: an Eſtate to which is an- 


ighr of Patro or of 
— ho a Chapel 


nexed a 


in it for the uſe of the Maſter, may pre- 


dem, & res cujus 


preſcribe. 


i 


ſeribe this Right of Patronage, and the 


uſe of the Chapel. 


> .q quæꝭ non paſſunt ſola alienari, 
univ tem abs: ut fundus dotalis ad Ke ach 
scommertium nom habet. 
Num etſi ei legari non poſſit;, turen heres inſtitu- 
tus dominus eius efficitur. J. 62. ds asg. rer. dum. 
 Althaugh- this Texts have ud preciſe relatian to- the 
Nr. l in this Avtitly, yet it may be applied 
is them. 


XII. 


| 12.Services Services are acquired, and are loft by 


Preſcriptions.” 


x the fotSettion of Serv 

ces, with. the Remark made. en it; and the fifth and 

7 of the fexth Seftion of the [ame Title. 
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ty to. have poſſeſſed nelly and fairly, 
is, that the poſſeſſor muſt have 


1 * ] „ 
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13. A ſin- 
cere belief 
of one's 
Right, ne- 


been perſuaded that he had a juſt cauſe can for 
of Poſſeſſion, and muft have Feb ignio- 2 


rant that what he poſſeſſed did belong 
to another perſon. And this integrity is 
always preſumed in every poſſeſſor, if it 
is not proved that he has poſſeſſed with 


a bad cotifcience, knowing the thing to 


be ariothet's p. Bur altho! an upright 
and ſineere belief of one's Right be a 


juſt cauſe which gives a Right to pre- 


feribe, yet it is not always ſufficient, of 


itſelf, and it is neceſſary over and above 


that the Preſcriptiom be nor obſtructed 
by any one of the cauſes which ſhall be 
explained in the following Section 4. 


Bote fide emptor eſſe videtur qui ignoravit 
eam rem alienam eſſe, aut putavit eum qui vendidit, 
jus vendendi habere, puta procuratorem, aut tuto- 
rem. 4. 8 yp verb. ſign. „ 

Non procedit ejus uſucapio qub non bons fide 
videatur poflidere. /. 3 2. H. 1. F. de uſurp. & uſuc. 

His uſucapio non competit, qui mala fide poſſi - 
dent. F. 3. inſt. de uſuc. & long. temp. Fee. See 
— Article of the fourth Section of the Title of 

roofs. 

Ubi lex inhibet uſucapionem, bona fides poſſi- 
denti nihil prodeſt. J. 24. F. de uſinp. & uſuc. 


XIV. 1 
Seeing Poſſeſſion joined with a ſin- 


14. Pre- 


cere belief of one's. own Right, is ſuffi-/criprio» | 


cient for preſcribing Things which are 
capable of Preſcription, and that it 
holds the place of a Title, altho' one 
have not any other; the poſſeſſor who 
has preſcribed, whether he be ignorant 
of the origin and cauſe of his Poſſeſſion, 
or that having had a Title, he is not 
able to juſtify it, will be maintained 


2 the ancient proprietor who 


ws a Title. In the ſame manner as 


2 Debtor who has preſeribed the debt, 


has no need of an Acquittance to be 
diſcharged from the demand of his 
Creditor. For Preſcription annuls the 
Titles of the Proprietors and Creditors. 
And they ought to blame themſelves for 


having neglected their Rights for fo 
long a time r. r 


* Bono, publico uſucapio introducta eſt, ne ſeili- 
cet quarumdam rerum di & ferè ſemper incerta 
dominia eſſent. Cim' ſufficeret dominis ad 


N Jui- 
rendas res ſuas, ſtatuti temporis ſpatium. J. 1. f? de 


fur." & uſurnp. | a es 

In rem 1 —_ triginta annorum 
ſpatium mini protenda natur. J. 3. C. de prieſt; 0. 
val 40. m. See the ninth Article. as 
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Title. 
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meaning of which is not, as if theſe ang 


lem that he had 10 Tight to what he poſſeſſed. The 
 Paſſeſor in point of | Conſcience ; but only 


wpright Poſſeſſion which has ve. pee from ſome Title 


or other; that is to ſay, which has not had ſome juſt 


foundation in its beginning, and ſome lawful cauſe which 


gave him Right to poſſeſs, 'altho' there remain no Deed, 
e other Proof thereof ; for otherwiſe the Poſſoſſiom would 
be knaviſh and diſhoneſt, And even he who ſhould put 


bimſelf in poſſeſſion of an Eſtate that is vacant, ſuck as 


amy Land that is part of an Inheritance which is aban- 


doned, or any Tenement belonging to one who has been 
| abſent for a long time, would be a diſhoneſt poſſeſſor; 


ſeeing he could not but know. that he had uſurped what 
another ought to have. Fundi alieni poteſt aliquis 
ſine yi nanciſci poſſeſſionem, quæ vel ex negligen- 
tia domini vacet, vel quia dominus ſine ſucceſſore 
deceſſerit, vel longo tempore abfuerit. Quam rem 
ipl quidem non poteſt uſurpare, quia intelligit ali- 
enum ſe poſſidere, & ob id mala fide. poſſidet. J. 37. 
§. 1. & 4. 38. F. de uſurp. & uſuc. Ridiculum 
etenim eſt dicere, vel audire, quod per ignorantiam 
alienam rem 1 quaſi propriam occupaverit. 
I. Alt. Cod. unde vz. ; 


But although ſuch a Poſſeſſor be in. the ſame condition | 


with an Uſurper, ſancimus talem poſſeſſorem (qui 
vacuam. poſſeſſionem abſentium, line; judiciali ſen- 
tentia detinuit) ut . 15 intelligi. d. J. ult. C. 
unde vi. If nevertheleſs he has 77075 for the ſpace 
of thirty years, which acquires a Preſcription without a 
Title, the ſame Law, and the eighth Law, F. 1. C. de 
præſcr. 30. vel 40. arinor. and likewiſe the firſt Law, 


5 7 C. de ann, except. will have him not 10 be trou- 


d an more after ſo long a time, notwithſtanding he 


uſtified this 
that the 


Civil Policy does not permit that poſſeſſors be moleſted 
after a 4 Poſſeſſion, or that they be obliged to make 
good their Titles, or even to declare the origine of their 


Poſſeſſion. For the pretext of enquiring after unjuſt poſe 


efjors, would diſturb the peace and quiet of juſt and 
2 pr ag But as to the 3 ence, it 
is moſt certain, that the length of time does not ſecure 
unjuſt poſſeſſors from the guilt of ſm, and that on the 
contrary their long poſſeſſion is only a continuation of their 
injuſtice. And therefore it is that the Canon Law does 
not allow that an unjuſt Poſſeſſor can ever preſcribe, how 
long ſoe ver his wean may have been. Poſſeſſor ma- 
Iz fidei ullo tempore non præſcribit. Reg. 2. de reg. 
Jur. in 6. 1751 
Quoniam omne quod non eſt ex fide peccatum 
eſt, Synodali judicio definimus, ut nulla valeat abſ- 


que bona fide præſcriptio tam canonica, quam civi- 
lis. Cum generaliter fit omni conſtitutioni, atque 


conſuetudini derogandum, quæ abſque mortali pec- 
cato non poteſt obſervari. Unde. oportet, ut qui 
præſcribit, in nulla temporis parte rei habeat con- 
ſcientiam alienæ. C. ult. extra de preſeript. 
And it is likewiſe our Uſage, that although the 770 
ſeſſor who has preſcribed be not obliged to prove his Title, 
nor to declare the origine of his Poſſeſſion, yet nevertheleſs 
if it is diſcovered, and it be found to be knaviſh, t 
Poſſeſſion will be uſeleſs, againſt the Maſter, who ſhall 
prove his Right. Thus a Depoſitary who in that ply 
had poſſeſſed a Thing for upwards of thirty years, 


proecg i, he Who bas preſcribed has J „% 7- 
oſt his, he ſhall nevertheleſs be main- 
tained in his poſſeſſion; provided he has 

prooks of the, truth of the Title which 

18 ot 1 + oo L594 
Longi temporis poſſeſſione munitis, inſtrumen- 

torum amiſſio nihil juris aufert. Nec diuturnitate 
poſſeſſionis partam ſecuritatem, 'maleficium alterius 

turbare poteſt. J. 2. C. de praſtr. long. temp. 

We muſt apply the uſe of this Article to the Provinces 

which obſerve the Preſcription of ten and twenty years, ac- 

cording to the Roman Law. See the Preamble to this 
Section. See the eleyenth Article of the ſecond 
Section of Proofs. MIOHNIP. NH STROLL 


and the knavery of his Author ought h f 


not to harm him. Thus, he who be- iat To. 
lieves that the Seller of whom he buys / Aer. 


does nevet heleſs preſcribe although the 
Seller were an Uſurper t. N 


* Si (malæ fidei poſſeſſor) alii bon fide accipienti 
tradiderit, poterit ei longã poſſeſſione res acquiri. 
§. 7. inſt. de uſucap. De auctoris dolo exceptio 
emptori non objicitur. J. 4. f. 27. F. de dol. mal. 
& met. exc. See the third Article of the third Sec- 
_ and the eighteenth and nineteenth of this 


XVII. 


It may — by a conſequence of 17. Dift- 
the Rule explained in the 0 Ar- rence be. 
ticle, that in the caſe of two Poſſeſſors —1 . 
of two parts of an Eſtate that was uſurp- 54 wn- 
ed, the one may be maintained by Pre- ence in one 
ſcription, and the Poſſeſſion during the 2 2 
ſame time be uſeleſs to the other. This, 
for example, if an unjuſt Poſſeſſor ſells 
one half of an Eſtate which he has u- 
ſurped, reſerving to himſelf the other 
half, and the Purchaſer of the half 
that is ſold having poſſeſſed it with a 


good conſcience during the time of Pre- 


cription, and the Seller having likewiſc 
poſſeſſed the other half during the ſame 
time, the Proprietor demands to be re- 
ſtored to his Eftate, and brings. his Ac- 
tion againſt both the Poſſeſſors; the 
Purchaſer of the half that was ſold will 
be maintained in his Poſſeſſion, by the 
effect of his good conſcience : and the 


Proprietor will be "oy to recover oy 
| the 


— 


T Possuss oN and PREG 


the other half from the Uſurper, whoſe 
bad conſcienoe, or knowledge 


another man's Eſtate will have 
indred the Preſcription u. N 


® Sj a poſſeſſionis malæ fidei poſſeſſor ven- 


Uidit : Aden quod ib ipſo tenetur, omnino 


cum fructibus recipi poteſt. Portio autem quæ diſ- 
tracta eſt ita demum rectè petitur à poſſidente, fi 
ſciens aliena comparavit, vel bond fide emptor non- 


dum implevit uſucapionem. J. 4. C. de aſuc. pro emp. 
See the nach and ach Articks of the 5 Section. 


XVIII. 


18. The We mult not comprehend under the 


Heir Or 


Executor 
is anſwera- 
ble for t 
knavery 


ed. 


Rule explained in the ſixteenth Article, 


the Heir or Executor who enters with 
a good conſcience on the Poſſeſſion of 


of the Goods of the Inheritance. For as 
che deceaſ- he is univerſal Succeſſor, who inherits 
all the Rights of the deceaſed, and who 


obliges himſelf to all the Charges the 


deceaſed was. liable to, fo he is Iikewiſe 
anſwerable for all his deeds. 'Thus, al- 


though the Heir or Executor were ig- 
norant of the vice of the Poſſeſſion of 
the deceaſed who had with a 
bad conſcience, yet he could not pre- 


| ſcribe what the deceaſed had uſurped *. 


* Chm hæres in jus omne defuncti ſuccedit 

J ione ſua defuncti vitia non excludit. J. 1 1. 
de diuerſ temp. preſcr. Uſucapere (lieres) non 
poterit, quod defunctus non potuit. Idemi juris 
eſt cum de longa poſſeſſione quæritur. Neque 
enim rectè defendetur; cùm exordium ei bonæ 
fidei ratio non tueatur. d. I. V. 1.4.4. 15. F. de 
uſarp. & uſuc. I. ult C. com. de uſuc. Vitia poſſeſ- 


ſionum a majoribus contracta perdurant, & ſuc- 


_ cefloremy auctoris ſui culpa comitatur. l. 11. C. de 


arg. &. 12 ff OTE F 
But if the Heir or Exetutor f him who had acquired 
with a good. conſtience, knows that the Thing belonged to 


another perſon, will not his knowledge of the orher right 


to the Thing which he poſſeſſes, if the ſame is well 


proved; hinder him frum preſcribing ?' 1t is ſaid in ſome 


Laws, that if the deteaſed hus malli the purchaſe with 


4. good: confeiente, his Heir ſhall: preſcribe, although he 


knows that the Thing deb? 10 another, and not to 
$ 


the Seller. Si defunctus bond fide emerit, uſucapie- 


tur res, quamvis heres ſcit alienam eſſe. 1; 2. & 19. 


ff. pro emptore. I. un. C. de uſuc. transf. Aud a- 
nother Law makes this diſtinction in the matter; that if 
the deceaſed had not begun to poſſeſs, and that the de- 
livery of what- the deceaſed had bought was only made 
to Hr Heir, who knows that the Thing. did nut belong to 
tu Seller, the Heir ſhall not 
ered in the 


conſeienve ir conſi, inning of the Preſcription. 


Bur if ths delivery had been made to the deceaſed, anl 


he had poſſeſſed with a: good conſcience, this Poſſeſſion be- 


ing continued in the perſon of the Heir, will acquire to 


lum the \Preſeription; aleho he know that the Thing was 
nat ehe Seller. Hæres ejus qui · bon fide rem emit, 


uſu. nom capiet ſciens alienam, ſi modò ipſſ pbſſeſſio 


tradita ſit: continuatione vero non impedietur hx- 


redis ſcientia. l. 43. ff. de uſurp. & uſuc. One may 


julge by the Remark which hus been mude on the four- 


team Article, than if it' were well proved that this Heir ' 
knew.. what he--pofſeſſd-to' be another's, the good cunſci- 


ence of: #he deceaſed ought not to juſtify his Poſſeſſion. 


. 


wibe, betauſe the good 
1 elf ir for that reaſon 


rox. Tit. 5 6.4. 49 


Legatees, and Dontees are not anſwer- 19 
able, as the Heir or Executor i;, for the t the 
deed of the Teſtators, and Donors; be- mw 
cauſe they do not ſucceed to all their 
Goods and to all their Rights, and fo 
are not bound for all their Charges. And 
if they haye received with a good con- 
ſcience what has been bequeathed or 
given to them, although the Teſtator, 
or Donor had poſſeſſed the thing kna- 
vithly and with a bad conſcience, know- 
ing it to be another's, yet that will not 
hinder them from pretcribing, if they 
poſſeſs it peaceably during the time re- 
gulated by Law). 

An vitioth adoris, vel donatoris, cjufve- qui 
mini fem legavit mſhi Nbcest; ſi farts Autor meus 
juſtum initium pofſidendi noni Habult, bidendum eſt. 
Et puto neque nocere, neque prodefſe, Nam deni- 
que & uſucapere poſſum, quod auctor meus uſu- 
2 potuit. J. . F de diverſ. tem. Freſer. 
See the ſeventeenth Articſe. . 
This Article is not to be unden of thoſe hb dr 
univerſal Donees and Ligarees; to Whom the mile 

Eſtate of the deceaſed; of d ttrtam Dna of it is groth 
or bequeathed, and who hold the plate of Het: t Ext. 

cutors; but of particular Bonees a Legntets; ts whind 


a certain particular Thing is given or beyubithed. 
| Although, particular Legdtees and Dinets, to whom 


a certain Thing is nden of Bqueathtd; be not Wecoiit- 
able in the ſame manner as The ie or Exectithy, | 
the deed of the Tſſate md Dame; yet nevertheleſs,” fe- 
ing they acquire by a lucrative Title, which diſtinguiſhes 
their condition from that of a Buyer, or other who uc- 
quires for a waluable cohſeuerariun, it may be doubted, 
whether the Rule explained in this Article may give them 
as great ſecurity in poirit of Conſcience, as it dots in their 
Poſen: And 7 we ſuppoſe, for inſtante, that hs 
who had wrongfully ſeized on an Eſtate belonging to 
a poor man, had bequeathed it, or given it away to 
a rich perſon, who after having acquired the Proſerip= 
tion, being ignorant of. the vice in the acquiſition made 
by lis Allthvy, comes to diſcuver thi Uſurpation : could 
this Legutee, or Donte, in ednſcipits make uſe of the Right 
which the Law givei him to retain this Eftate,” whith tu 
his would eu and which would be ſo necef. 
ſary to thoſe whom his Benefacto had unjuſtly deprived. 
Fir? We piii the queſtion in theft cirtu latices; for if 
we ſuppoſe on the other hund, that the Legatee, or Db- 
nee was 4 po mun, and thoſe to whors the Eſtate was 
to return were perſons at their eaſe the integrity of the 
Legitee, or Dolce, who knew nothing of the other's Right 
till after his Preſcription, would ſeem to be a Juft cauſe” 
"yl he might lawfully take advantage of the Right 
Huh the Law gives indifferetitly to all Legatees. 
ueſtian is a matter of Conſcience, and 
5-not- come-within the deſ gu of this” 
Book, we ſhall not inſiſt any longer on it: and ſhall on- 
ly remark, that the Dueſtiohs of this nature, where the 
buſmeſs is to examme in one's own conſcience the * 
which à poſſefſor may make” of the Preſeription which he 
has acquired, in the caſes where ſome duty may raiſe a 
ſcruple, whether it be laful to mate uſe of it, ought 


Seeing this 


10 be decided by the Spirit of the ſecond Law, and by the 
uſe which it s to be made of: the Law, of Preſcrip- 


tions. Fur this Law ſaving ten enacted only for the 
Publick Good, upon the Motives already explained „ if. does 
nor enter into tho ſecret of eÞe Dithies of Conſcience which 
may render the uſe of Preſcription unlawful; And in 
Rrr 2 that 
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25; 2% {The Debtor of 4 Rent, of of a Pen- | 


Dr +F ſion, or of other things which are _ 
of Rents, yearly, preſcribe ' the Rent' or. 

andefother ſion of each year, if it is not — 
amual within the time regulated by the Law, 
to reckon from the day that it fell due, 
even altho” the Principal debt could not 
be preſcribed. Thus, thoſe Who owe 
Rights which are-not liable to Preſerip- 
tion, ſuch as Quit-Rents in ſome Pro- 


vinces, may preſcribe the Arrears of ſuch 


Duties. 


Rights, if they are not demanded with- 


in the time that the Preſcription of 
them takes place; and the Arrears of 
each year are preſcribed within the time 
appointed for Preſcription, to be com- 
puted from the moment that the Arrears 
of that year fell due *. 7 
tis vel 


In his etiam e vel le 
aliis obligationibus quz dationem per os annos, 
vel menſes, aut aliquod ſingulare tempus continent, 
tempora memoratarum præſcriptionum, non ab ex- 
ordio talis obligationis; ſed ab initio cujuſque anni, 
vel menſis, v 
nifeſtum eſt, "null ſcilicet licentia vel ei qui 
jure emphyteutico rem aliquam per quadraginta vel 
quoſcumque alios annos detinuerit, dicendi ex tranſ- 
acto tempore dominium ſibi in iifdem rebus quæſi- 
tum eſſe, cùm in eodem ſtatu ſemper manere datas 


jure emphyteutico res oporteat. J. 7. F. ult. de præſcr. 


30. vel 40. ann, 
According to the Ordinance of 1510, Art. 71. the 
Arrears 


extended to Ground Rents, And in ſome of the Cuſ⸗ 
tams in France the Arrears of Quit Rents are preſeried 
ina fever time. 


ft XXI. 
| Seeing Preſcription is acquired by 
4 Poſſeſſion, and that we may poſſeſs by 
i 1, other perſons, we may therefore pe 
2 we ſcribe not only by having the poſſeſſion 
have not in our own band but alſo by others 
oſſelſom in Who poſſeſs for us; as NF. Farmer, a 
a” I. Depoſitary, an ſftttuary, 
hands. | 
a Futor, a A a Factor, or A- 
gent *. 


See the eighth and ninth Articles of the firſt Section. 


21. Pre- 
Jos 


* 1 * 
# 


S EUQUT. V. 


0 5 the cauſes which hinder Pre- 
ſcription. 


The CONTENTS. 


1. Cauſes which make the Preſcription to 
ceaſe. 


402 N The CIVIL. * ib AW; 1c, „Box III. 


* 1} (it 


154. 


alterius ſin _ computari, ma- 
nda 
16. 


Annuities cannot be demanded but within the 
25 of _frue years after they fall due; which is not to 


2. M hat things cannot be preſcribed; ** ! 
— 5 Preſcription of debts. due at a"rertain 
Term, or un à certain condition. 
4. Preſcription does nut run againſt A 

Es 

F. If a Major happens 7 be interefled 
1 with. a Minu. 
6. In what ſenſe it is, that Preſeripiti 
ves not run againſt abſent perſons. 
7. In what ſenſe it is that the Wife's 

Dowry does not preſcribe. 

8. Warranty does not preſcribe. 
9. The poſſeſſor's. knowing that the thing 
belongs to another, binders the Fre- 
. 1 12::f0viption.”* {0 - * 
10. If ſeveral Poſſe Nons are to be joined 

b  Fogether, 'a good conſtience is neceſ- 

ſary in every one of them. _ 
Another vice in Poſſe N on, which 
ar. 7 Preſcription.” 

12. In what ſenſe the "poſſe for cannot 
© change Hg f his Poſeſſion. 
A vice in the Title hinders the Pre- 

- ſcription. | 
4 vice in the Title hich does wot 

Hinder the Preſcription. 

A demand made Fudicially interrupts 
the Preſeription.” © © 
A demand made by one of ny” Gre 

_—__ 

A demand made againſ one of many 

Debtors. | 
Force does not interrupt the . 5 


. 


11. 
ho 


14. 


17. 
18. 


1 
PI effect of Proferipian 9 8 in 1. Cauſes 
he caſes where the Law renders ws 
it uſeleſs. Which happens either thro' — 1 
the nature of the Thing, or by the qua- caaſe 
lity of the Perſon againſt whom the 
Preſcription is pleaded, or by reaſon of 
ſome vice in the Poſſeſſion, or becauſe 
of the interruption, as we ſhall ſee i in 


the Articles which follow *. 
* This Article reſults from theſe which follw. 


II. 


Seeing Preſcription is one of the bs 2. What 

of acquiring Property, we can preſcribe things car. 

only tuch Things as are in Commerce, u , Ve. 

and of which we may become Maſters./” bribes: 

Thus, we cannot acquire by Preſcrip- 

tion the Things which Nature, or the 

Law of 8 deſtine to a common 

and publick uſe, ſuch as the Banks of 

Rivers neceſſary for Navigation, the 

Walls and Ditches of Towns, and other 

the like places. Neither can we pre- 

ſcribe that which the Law renders im- 
— 


| Of PbssRs10N and PRESTO NI Tit. 7. Seto. 493 


proſeriprible ſuch as in Hauce the 


| King's Demeſns, which cannot be ac- 
quired by Preſcription, not even of a 


hundred. va e eee ee e 
» Uſucapionem recipiunt maxims res corporales, 
exceptis —— ſacris, ſanctis, publicis populi Ro- 
mani, & ciyitatum. J. 9. F. de wſurp. & uſuc. F. T. 
inſt. eod. Præſcriptio longæ poſſeſſionis, ad obtinen- 
da N gentium publica, concedi non ſolet. 
1. 45. „ en n N 3 2155 $48 BET Ae 
Res fiſci noſtri uſucapi non poteſt. F. 9. inſt. de 
uſuc. l. 2. C., comm. de uu. 
Viam publicam populus non utendo amittere non 


poteſt, J. 2. f. de via publica. 


By the Ordinance of Francis I. bearing date the 


thirtieth of June 1539. every thing which belongs to 
the King's Demeſus is impreſcriptible, even by a Poſſeſſion 
of a hundred 22 And by. ſeveral Cuſtoms Quit 
Rents cannot be ' preſcribed againſt the Lord of the Man- 
Me have not comprehended indifferently in this Arti- 
cle all Things belonging to Towns, as one may be apt to 
think that Jo are comprehended in the firſt of the Texts. 
cited on this Article; and we have put down in it only 
Things which me 7 

belonging to Towns, or Churches, Hoſpitals, and Corpora- 
tions, and which for that reaſon are out of Commerce, and 


cannot be alienated except for certain cauſes, and after a 
due obſervance of the formalities. preſcribed for theſe ſorts 


of Alienations; they are not for all that impreſcriprible. 
But one may preſcribe by the time regulated by the Laws 
and Cuſtoms, the Goods and Rights belonging to Churches, 
to Towns, and Corporations, and to all other Bodies Poli- 
tick. Thus in the Roman Law theſe ſorts of Goods and 
Rights are preſcribed by forty years Poſſeſſion, even with- 
out a Title, Nullum jus privatum, vel publicum, 
in quacumque cauſa, vel quacumque perſona, quod 


prædictorum quadraginta annorum extinctum eſt 


jugi ſilentio, moyeatur. J. 4. C. de prefer. 30. vel 
40. ann. v. J. 6. eod. Jubemus omnes qui in qua- 


cumque diœceſi, aut quacumque provincid, vel 


quolibet ſaltu vel civitate fundos patrimoniales, vel 
templorum, aut agnothetici, ſeu relevatorum jugo- 
rum, vel cujuſcunque juris, per quadraginta jugiter 


annos (poſſeſſione ſcilicet non ſolum eorum qui 


nunc detinent, verùm etiam eorum qui anteà poſſe- 
derant, computanda) ex quocunque titulo, vel etiam 


ſine titulo hactenùs poſſederunt, vel poſteà per me- 


moratum quadraginta annorum ſpatium poſſederint, 
nulla penitùs ſuper dominio memoratorum omnium 
fundorum, vel locorum, vel domorum à publico 
actionem vel moleſtiam, aut quamlibet inquietu- 
dinem for midare. l. ult. C. de fundis patrim. Nov. 
131. C.6. There was only the Burdens of the Publick 
Taxes upon Lands or Houſes, which were called tribu- 
ta, indictiones, functiones publicæ, civiles canones, 
that could not be preſcribed, l. 6. C. de præſer. 30. 
vel 40. ann. Aud many of the Cuſtoms of France 
do expreſiy regulate, that one may preſcribe agamſt the 
Church by a poſſeſſion of thirty years, 

We have not put down in this Article Things that 
are conſecrated ; for they are of another nature than the 
Things ſpecified in the Article, which by their ſituation, 
and by the neceſſiry of their uſe are impreſcriptible 
whereas things conſecrated are not ſuch by their nature, 
but only by an expreſs deſtination, and therefore may be 
prophaned and alienated, and return again into Com- 
merce. A Church may be prophaned, or demoliſbed, 
aud tranſlated to another place. So that it is by the 
circumſtances, that we are to judge if a long Poſſeſſion 


may ſuffice to acquire the property of a place which had 
2 


been formerly conſecrated: if there were ground to pre- 
ſume that the place had been lawfully alienated, or if 
the Poſſeſſion appeared to be an Uſurpation. And the 


publick uſe. For as to other Things. 


ſame thing might happen in a place of publick uſe, 

ſuch as the Ditch of a Town, or other Thing of the like 

nature, if any change had reſtored theſe Things to Com- 

merce again, and had, rendred them fubjed to Pr.. 
n A's 6 ö 
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141¹2 ill ie 1 IVI 2 
The Preſcription of Actions 


or debts, 3. Preſerip- 
or other things which are due upon % , 
ſome condition, and which cannot be 4 wo ng 
demanded till after the condition has ;an Term, 
happened, begins to run only from the or on a cer- 
day, on which the condition was ac- 74% condi- 
compliſhed, from which time the Cre-" 
ditor began only to have a right to 
demand the thing. And the Preſorip- 
tion of debts which are to be paid at a 
certain Term, begins to run only after 
the Term is elapſed e. i ror 

Illud plus quam manifeſtum eſt, in omnibus 
contractibus in quibus ſub aliqua conditione, vel 
ſub die certa vel incerta ſtipulationes, & promiſ- 
ſiones, vel pacta ponuntur: poſt conditionis exi- 
tum, vel poſt inſtitutæ diei certæ vel incertæ lap- 
ſum, præicriptiones triginta, vel quadraginta an- 
norum, quæ per ſonalibus, vel hypothecarits actio- 


nibus opponuntur, initium accipiunt. J. 7. 5. 4. C. 


de praſcr. 3 o. vel 40. aun. 


IV. | 
One cannot preſcribe againſt Minors 4. Preſp- 
during their Minority, and the Pre- tion does 


ſcription does not begin to run till after inf 16 
they have attained the years of Majo- . 
rity. For the time of Preſcription be- 

ing given to Proprietors, that they may 

recover their Goods and their Rights, 

this time does not run againſt perſons, 

whom the Laws do not allow to 

have the Adminiſtration of their own 


Goods. FOE 


Non eſt incognitum, id temporis quod in mi- 
nori ætate tranſmiſſum eſt, longi temporis præ- 
ſcriptioni non imputari. Ea enim tunc currere 
incipit, quando ad majorem ætatem dominus rei 
pervenerit. J. 3. C. quib. non objic. long. temp. 
Præſcr. | EN 
We do not make here the diſtinctiun which the Ro- 
man Law made in the matter of Preſcriptions, between 
Infants who have not attained to ripeneſs of Age, that 
is, ro fourteen years in Males, and twelve in Females, 
and Adults, that is, thoſe who have attained to the 
ſaid ripeneſs of Age, but are ſtill Minors under the age 
of five and twenty years. This diſtinction of the Ro- 
mans conſiſted in this, that the Adults, not being any 
more under the direction of Tutors, but under the care 
of Curators, the Preſcription of thirty years began to run 
againſt them, but it did not run againſt Infants, who 
were under the age of Adults. l. 3. C. de præſer. 30. 
vel 40. ann. For ſince according to our Uſage in France 
Minority laſts to the age of five and twenty years, and that 
Minors being under Guardianſhip, are excluded from the 
Adminiſtration of their Eſtates, Preſcription does not run 
againſt them. | 

| I 
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6. In what 
ſenſe it ts on not run a inſt Min hin- 
that Pre- 1 does. Sein my 


2 nee rom THe, Thom a lon « Hong diſables 


Againſt ab- from pul rſuin their 
Fes perſon. to be under 


" Major and to a Minor, 
wich is common to them both, the 

one and the other having ceaſed to 
make uſe of this Right during the 
time ſufficient to preſciſbe; the Service 


— in common to the 


ITY 


1 Pol one that is | Major Kappens to. 1 
a Right undivided with a Minor, the 
Gn which; could not run a- 
. gainſt the Minor, will have no effect 


5 for" the Major. Thus, for exam- 


if a Service of a Paſſage is due to: 
r a Groin 


which the Minor could not” loſe by 
ee e will be preſerved likewi 

for the Maſore. For the Service was 
due for rhe whole Ground,” and the 
Minor having his Right undivided up- 
on the Whole, there was no part of 
” Growhd for which he had not Prey: 


erved the Right of Service. 


1 Si —— fundum ego & pupillus . 1 
mus, licet uterque non uteretur, tamen propter 


| um, & ego viam retines. l. 10. F . 
1 * 


See the twenty firſt Article 
. of Services. But if the Ground that be. 


been divided into Shares or Portions, the Service which 
would be preſerved for the Prion of the Minor, would 
be loſt for the Portion of the _ ; becauſe in his eſs 
ee as me 


The — reaſon 7 iir Preſerip- 
ders it likewiſe from running againſt 
ights. Which is 


oned by Accidents, ſuch as Captivity. 


And if the abſence has not laſted the 
Whole time of the Preſcription, the 
time which it has laſted is deducted 
from it f. But if the Right which one 


ſhould pretend to make the abſent per- 


ſon loſe by Preſcription, had fallen to 
him during his abſence, and without his 


knowledge, ſuch. as a Legacy, or an 
1 or if the abſence h a laſted 


during the laſt years of the Preſcription, 


there Roo ſtill be more reaſon for his 


being reſtored to his Right; for one 


coul not impute to him the letting 


that time "lip without ſuing for his | 


Right. 


f Chm per abſentiam tuam eos de quibus que- 


reris, in res juris tui irruiſſe aſſeveres, teque ob 


medendi curam à comitatu noſtro diſcedere non 


poſſe palam fit præfectus prætorio noſter accerſitis 


* 6 r W 
_ 5 1 
© % of LE I * 8 # 9 5 9 9 
= E 
- 


Major and to the Minor, had 


od. not only of. an ab- 
| ſence on the account of Publick Buſi- 
neſs, but alſo of other abſences occaſi- 


a — ſuam ; 95 22 lcriptio, 
quam contra abſentes, vel ——— cauſa; wel 


maxime farruito 1 * — See mus. 


DD ichn 
priyati ſunt, ſuſcipiant 
ritatis form 


que ita tueantur . ut id — ipenter in- 
1 an ejus qui quolibet modo RI * 
ata Ht quam propinquus, 1 
— vel amicus, vel colonus, quslibet titulo 
retineat. ee eee 


2 quolibet tempote reverſo 


poſſeſſionis recuperandæ — 1 1. Aen. 


tibus enim oſficere non debet tempus emenſum, | 


quod recuperandz poſſeſſioni legibus præſtitutum 
eſt. . L la F A bene exigendum eſt ut fr facultas 


di. J. 1. de diver em cr. I. 2 
E 


We muſt diſtin guiſh in the matter of Preſcriptions, 
two forts | 2 that which is ſpoken of in this 


Article, of - perſons whom ſome 72 4 at IX ent | 


the plac of thei eco, ie 
— and other; the like, Ki Ih 10 


mentioned. as the ed "of "the Preamble 70 "the, 1 7 
„ of ten or f 
years, that was in uſe. among the boned where 
is aid, that 4 Preſeription groundd upon & Titl 


ce 


9 = 
keeps. one at a diſtance” his dwelling, 6:  reſpedh, 
barely the diſtance of.. one f 9 et: f 
thy diſtance of "their" Hubitationts. It is eaſy to, percerve 

that we are not to confound together thee two forts of 
Abſence, and in what” wag te that whic concerys the, 


Preſcription of - twenty years, on 


br to 2 its effect 
the places where this Preſeri 1 5 ba 


r 
to the other Abſence, — 41 is the e of a y #1 | 


from his own Dwelling, "it is not ſo eaſy to determine, 
preciſely. in what manner it can hinder 1 Preſcription. 
 altho* the Rule && conceived in eneral terms in, 
this Article, as it it likewiſe in ſome of” the texts cited. 
uon it; yet we are nod to nnderfland it in ſuch a large, 
fas as if all forts of Abſence hindred a Preſcription. 
For by the led, Law, C. de præſer. o. vel 40. ann. 
it is ſaid, that Abſence does not hinder the Preſcription. 
of thirty years. Aud as to the Preſeription of ten and, 
2 years, there may happen difficulties therein becauſe. 
of t circumſtances, 25 of the cauſe of the Abſence, 
or of its ſhort duration, or others 1 the lite nature, 
which may give occaſion to doubt, whether the abſence 
does, or does not binder the Preſcription ; 3 concerning 
whach it is not poſſible- to give certain and preciſe Rules. 


And even as to the Preſcription of thirty 7 if we 


ſuppoſe that the perſon againſt whom it is d, had. 
been abſent on an Embaſſy for ſome 2 4 7 it 
not be reaſonable to dedut” 2 the time of the Pre- 
feription the time of that Abſence ? Thus it ts bythe 
circumſtances that we are to judge of” the effect of Ab. 


\ ſence in Preſcriptions. 


VII. 


The Wife's Dowry cannot be pre- 7. In vit 


(cribed during the Marriage 8, 


8 Si. fundum quem Titius poſſidebat boni fide, 


enle it i 
4 the 
Wife'sDow- 


does not 


longi temporis poſſeſſione poterat ſibi quærere, mu- preſcribe. 
lier ut ſuum marito dedit in dotem, eumque pe- 
tere G vir, cùm id faeere poſſet, rem pe- 
riculi {ui fecit. Nam licet lex Julia quæ vetat 

fundum 


8 Of Posskss rox and PrESC 


fundum dotalem alienari, pertineat etiam ad hujuſ- 
modi acquiſitionem: non tamen interpellat eam 
poſſeſſionem quæ per wo, hap tempus fit, ſi ante» 
- quam conſtitueretur dotalis fundus jam ccperat. 
J. 16. F. de fund. dotal. _ 
This Article is to be underſtood according to the dif- 
ferent Uſages of the Places. By the Cuſtoms of ſome 
: of the Provinces in France, the Wife's Dowry may be 
. alienated by the Husband and Wife together, but not 
i the Husband alone, nor the Wife alone. In others 
the Alienation is null, altho* the Wife have conſented 
; 4 * Among theſe laſt 2 
.ab the Preſcription of the Wife's Dowry 
= 7055 in ca Lale Husband or his Heirs be inſol- 
vent, ſo as that they are not able to make good the 
that is preſcribed. So that it is according to 
the different Diſpoſitions of the Cuſtoms, and their U- 
ſages, that we are to regulate the manner in which 


Preſcription is to take place in Womens Dowries. See 


the thirteenth Article of the firſt Section of the 
Title of Dowries. F546 


VIIL. 


g. Murran- The Action of Warrant does not 
ty doe; not preſcribe. For a Seller, 


warrant what he ſells, aſſigns, or gives 
upon any other Title, obliges himſelf 
thereby to maintain the Purchaſer in a 
peaceable poſſeſſion, ſo as never to be 

moleſted therein by any Right precedent 
to the Alienation. Thus, in what time 
ſoever the Eviction happens, as if after 
a Poſſeſſion of a — years, the Pur- 
chaſer is evicted of an Eſtate which is 
found to be part of the Demeſns of the 
Crown, the Heirs of his Author will be 
bound to warrant him againſt the ſaid 
Eviction h. 


b Empti actio longi temporis præſcriptione non 
ſubmovetur: licet poſt multa ſpatia rem evictam 
emptori fuerit comprobatum. J. 21. C. de evict. 
See the ſixth Article of the tenth Section of the 
Contract of Sale. | 


IX. 


a vices or defects which hinder Preſcrip- 
that 1 tion. Thus, the knavery of the Poſ- 


Right, or that having a Title, he was 
not ignorant of che defect thereof; as 
if * purchaſed that which he knew 
the Seller could not alienate i. We ſhall 
ſee in the following Articles, the other 
vices of Poſſeſſions which may hinder 
Preſcription. 


Non capiet long poſſeſſione (qui) ſcit alienum 
eſſe. J. 3. H. 3. F de acq. vel amitt. 1 Si ab eo 
2 quem prætor vetuit alienare, idque 5 ſcias, 
uſucapere non potes. l. 12. ff. de uſurp. & uſuc. 
See the ſixth Article of the third Section. 


Cuſtoms, ſome of them annul 
Others 


r inſtance, 
preſerive. and every other perſon who engages to 


ceſſione, pati do 


decur 
tiniana jubeat, ab his poſſeſſoribus initium non re- 


AI Tod. Tit.7, Sect. 3. 495 


* 
* 
* 
* % ” LA 
0 


If a Poſſeſſor who pretends to have 10. V fe. 
acquired the Preſcription, not having 2 7.” 
poſſeſſed the Thing during the whole "7 
time that is neceſſary for preſctibing, ak, a 
has occaſion to join to his own: poſſeſ- good conſci- 
ſion that of his Naher, as of a Teſta- e i ne- 
tor, a Donor, a Seller, or other perſon _—__ of 
from whom he derives his right; it is * 
not enough that he himſelf has poſſeſ- 

ſed it with a good conſcience, but it is 
neceſſary likewiſe that the poſſeſſion 

which he joins to his own, have been 


a poſſeſſion held with a good conſci- 


ence l. For all Poſſeſſion neceſſary for 
preſcribing, ought to. have been with- 


out knavery, and without conſciouſneſs 


of another's right. 


I Cuùm quis utitur adminiculo ex perſona aucto- 
ris, uti debet cum ſua cauſa, ſuiſque vitiis. J. 13. 
§. 1. ff de acq. vel amitt. poſſ. „„ 
De auctoris dolo exceptio emptori non objicitur. 
Si autem acceſſione auctoris utitur, æquiſſimum 
viſum eſt eum qui ex perſona auctoris utitur ac- 
um auctoris. I. 4. §. 27. F. de doli 
mali & met. except. See the third Article of the 
third Section, and the ſixteenth Article of the 
Fourth; Sectio. 4:5: 4 en 


© Thoſe who poſſeſs for others, cannot 11. 4m 


ther vice in 


preſcribe what they poſſeſs in this man- Poſſeſſion 


ner. Thus, he who poſſeſſes | precari- . 
ouſly n, the Depoſitaryn, the Creditor 4er Pre- 
who has a Pawn®, the Uſufructuary P, ſcription. 


the Farmer or Tenant a, cannot acquire 


* Preſcription, what they hold by theſe 
itles. For in order to preſcribe, it is ne- 
ceſſary to poſſeſs, and to poſſeſs as Maſ- 
ter; and in all theſe ſorts of Poſſeſſion, 
it is the Maſter who poſſeſſes by him 


who holds the thing in his hands. And 


they who hold the Things by theſe Ti- 
tles, cannot without knavery pretend to 
be Proprietors of them. 


m Male __ cum dominis prædiorum, fi tanta 
precario poſſidentibus prærogativa defertur, ut eos 
poſt quadraginta annorum ſpatia, qualibet ratione 
inquietare non liceat, Cum lex Conſtan- 


quiri, qui ſibi potius quam actori poſſederunt. J. 2. 
C. de præſcr. 30. vel 40. ann. all 
2 Rei depolitz proprietas apud poſſidentem ma- 


net, ſed & poſſeſſio. J. 17. f. 1. F. de pofſ. 


See the ſeventh Article of the fourth Section of 
Pawns and Mortgages. 

Quominus=—— pignora (creditor) reſtituat debi- 
tori, nullo ſpatio longi temporis defenditur. J. ult. 
C. de pign. act. l. 10. cod. Pignori rem acceptam 
uſu non capimus, quia pro alieno poſſidemus. J. 13. 
F de uſurp. & uſuc. Poſſeſſor non eſt tametſi 
poſſeſſionem habeat. J. 15. F. 2. F. qui ſatiſd. cog. 


Licet juſte poſſideat, non tamen opinione domini 


poſſidet. 
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de noxal. aft. We add theſe : non fl quis dimifla poſſeſſione prima 
13 been already re- — rei, denuò ex alia cauſa poſſaſſionem nan- 


n. ciſci velit. Log. f. 1. F. de a. vel an; e.. 
T7 Sa ned 
'the cad of che Preamble ep this Title, | 


«+ £ 


123. f. 1 


texts, 6 ſhew by the by , 
marked touching the differen Ideas that one may con- 
ne of  Poſſdfpon.; See wW 
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_ ;e policis 08 Maſter, cannot change his FA che formalities, cannot preſcribe 
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Bor co pref 


he Right of another 1 Thus, 
Þor inſtance, he who is in poſſeſſion of 
a Ground as Farmer, cannot make hitn- 
ſelf Proprietor thereof by a feigned pur- 
chaſe Nom another Seller, than che Maſ- 


ter to whom he is Farmer, or this 


new Title — not. change the qua- 
liry of his Poſſeſſion, and would not 
ive him t he right to poſſes as Maſter, 
again A of whom 
he held the Farm. Thus, for ano 
inſtance, the Heir of a Depoſitary can- 
not pretend to poſſeſs the thing depo- 
ſited, as Heir, and he will always have 
1 e FRED. But if an 
diſcover that 
ug: he poſſeſſed as Hei 
I or our the Inheritance, 
honeſtiy of the perſon wh 
pre to be of it, in order 
oſſeſs 1 it, not any longer as Heir, 


but the Title of Sale, one could not 
. him of having c changed the. cauſe 


of. his Poſſeſfion in order » palliate a 
vicious Poſſeſſion, with a PPArent 
TEES he would 1 y this 
both the right to ; 2s 
hp the right to preſcribe l. 


0 Aud a à veteribus eſt, neminem ſibi 
L — tare poſſe. J. 3. & 19. 
4 acg. vel amitt. poſſ. | 
Om nemo cauſa fbi poſſeſſonis mutare poſ- 
Kit, proponaſque odlonum nulla extrinſechs atci- 
deute cauſa, excolendi N ad injque vendi- 
tions vitium eſſe prola N provincix in- 
l ti Ja cn velli non finet. 


J. 5. C. de agg. & rer. * 

Quod poſſeſſionis 
neminem ſibi mutare. poſſe, "fe av e eſt ut 
* non ſoltdm mms ſed etiam Ons | in- 

igatur; & propterea reſponſum eſt e co- 
lonum, neque eum apud quem res IE cui 
 commodata' eft, lueri yr bo 2 ob 


A* l, m of hl 
t apud * neminem fbi 
2 "ol mutare, credibile eſt de 


corpore & animo poſſeſſioni 
. a crpore ut alia Tad id 


power to alienate it. 
For he ought to have known, that the 
Goods of the Minor could not be alic- 
nated except for neceſſary cauſes, and 
when the formalities pretbribed b by the 
Laws in ſuch l were obſery- 
ed. And this being ſuch a Rule, that 
his ignorance thereof could avail him 
nothing, his condition is notdiſtinguiſh- 
ed from that of a Purchaſer who was 
appr prized of the deſect of the Title. 
hus, for another example, he who 
rchaſes a Houſe or Lands held of a 
urch Benefice, and which is alienat- 
ed by the Incumbent, without a neceſ- 
ſary cauſe, and without obſerving the 
formalities, cannot preſcribe them. 


* Nun vim i in uſucapionibus juris error poſ- 
ſeſſori prodel. Et ideò — 3 ait, ſi per erro- — 
rem initio venditionis tutor pupillo auctor factus 
fit, vel paſt longum tempus venditionis peractum, 

ucap! non poſke, quis juris error eſt. J. 3 1. . de 
uſurp. <= 17 i ſcias pupillum eſſe, putes ta- 
men pupillis licere = ſuas fine tutoris auctoritate 
alm e, non capies uſu, quia juris error oy 
prodeſt. J. 2. f. 15. F. pro emprore. See the ni 
Article of the kult Section of the Rules of Law. 


XIV. 


There may 1 vices in the Titles 14. AY 
which may be ſufficient to annul them, ® a 7055 IM, 
but not ſufficient to hinder Preſcripti-” nee binds 

on. Thus, for example, if the perſon rein. 
to whom a Houſe or Lands have been on. 
3 bh been put into poſſeſſion 
thereof 127 him whom he took to be 
after the faid Legatee had 
5 5 the faid Houſe and Lands for 
a time ſufficient to acquire Preſcrip- 
tion, it be found that he who called 
himſelf Heir, was not the true Heir, 
or that he had Co-heirs, and that the 
true Heir, or Co-heirs, trouble the 
Legatce in his Poſſeſſion, and alledge 


againſt him nullities in the Teſtament, 
I a8 


* 


Of Posznsxrox and PR ESGR TTT ION. Tit. 3. Sect. 3. 497 


as that it Was not atteſted by a ſuffi- 
cient number of Witneſſes duly quali- 
fied, or that other formalities were 
wanting; theſe defects of the Teſta- 
ment will not hinder the effect of the 
Preſcription of this Legatee, whether 
he was ignorant of them, or whether 
he knew them. For he had the appa- 
rent Heir's approbation of the Teſta- 
ment; which was ſufficient, together 
with his own good conſcience, to ac- 


quire to him the Right of Preſcrip- 


tion u. 


This is a conſequence of the third Article of the 
third Seftion. There is this difference between the caſe 
of this Article, and that of the foregoing Article; 
that in this the vice of the Teſtament ceaſed by the ap- 
probation of the Heir, and that the Will of the Teſtator 
might be executed notwithſianding the want of the 
formalities in the Teſtament , but in the caſe of the fore- 
going Article, the vice of the Title was the incapacity 
of the perſon who had alienated, contrary to the pro- 

thition of the Law, the Goods of a Minor. V. I. 25. 
98. 6. ff. de hæred. pet. | | 


XV. 


ig. 4 % The Preſcription is interrupted, and 

mandmade ceaſes to run making a 

i ſor. For in order to preſcribe, it 

{ription. is neceſſary that the Poſſeſſion have 
been peaccable, and with a good con- 
ſcience : and the Demand in aCourt of 
Juſtice makes the Poſſeſſion to be no 
longer peaceable, and makes the poſſeſ- 
ſor to hold it afterwards with a bad 
conſcience, when he knows of the o- 
ther's right *. =. | 


* Nec boni fide poſſeſſionem adeptis, 
temporis præſcriptio, poſt moram litis conteſtatæ 
completa, proficit. Cum poſt motam controver- 
ſiam, in præteritum æſtimetur. J. 10. C. de præſcr. 
long. temp. | | 

Ità demùm ( poſſeſſio eſt ) legitima, cum omni- 


um adverſariorum ſilentio & taciturnitate firma- 


tur. Interpellatione vero controverſia progreſs, 
non poſſe eum intelligi poſſeſſorem, qui licet poſ- 
ſeſſionem corpore teneat, tamen ex interpoſita 
conteſtatione, & causd in judicium deducta, ſuper 
jure poſſeſſionis vacillet, ac dubitet. J. 10. C. de 
acq. & ret. poſſe | 

What is ſaid in this Article is to be underſtood of 
a Demand that is reduced into a Libel, which explains 
what is demanded. As to which it is neceſſary to re- 
mark, that whereas in the Roman Law he who ſum- 
moned his adverſary, was bound only to explain in the 
preſence of the Fudge what it was that he demanded ; 
and that even Juſtinian had decreed, that a general 
Summons to appear before the Fudge, without mention- 
ing any one of the things which the Plaintiff might de- 
mand, ſhould be deemed ſufficient for all his Claims, 
and ſhould interrupt the Preſcription, l. ult. C. de ann. 
excep. By the Ordinance all Demands ought to be 
by way of Libtl, and the Citations are null if the Cauſe 
of Action is not therein explained. See the Ordinance 
of 1667. tit. 2. art. 1, See the Remark on the 
_ —_ of the firſt Section of Intereſt. 

91,1, | | 


45 emand in 
Fudicialy à Court of Juſtice againſt the Poſſeſ- 


ſbect to them all by 


XVI. 


If one and the ſame Right, whether 26. 4 4. 
it be that of Property, or any other, mandmade 
belongs in common to many perſons, 2 ue f 
the Action entred by any one of them mw 
will interrupt the Preſcription for them 
all. For it is the whole Right that is 
demanded, and 8 one preſerves by 
this demand that ſhare of the Right 
which belongs to him. 


Cum quidam rei ſtipulandi certos habebant 
reos promittendi, vel unus fortè creditor duos vel 
plures debitores habebat, vel è contrario multi cre- 
ditores unum debitorem nobis pietate ſugge- 
rente videtur eſſe humanum, ſemel in uno eodem- 
que contractu, qualicumque interruptione =, - 
nitione adhibita, omnes ſimul compelli ad — 1 
vendum debitum : ſive plures ſint rei, five unus: 
ſive plures ſint creditores, ſive non ampliùs quam 
unus. Sancimuſque in omnibus caſibus quos noſ- 
ter ſermo complexus eſt, aliorum devotionem, vel 
agnitionem, vel ex libello admonitionem, aliis de- 
bitoribus præjudicare, & aliis prodeſſe creditoribus. 
Sit itaque generalis devotio, & nemini liceat alie- 
nam indevotionem ſequi. Cùm ex una ſtirpe, uno- 
que fonte unus effluxit contractus: vel debiti cau- 
{a èx eadem actione apparuit. J. alt. C. de duobus 
reis. Ste the following Article, and the remark 
which is there made; the ninth Article of the firſt 
Section of Solidity, &c. and the fifth Article of the 
ſecond Section of the ſame Title. | | 


XVII. 


If ſeveral perſons happen to be bound 17: 4 de. 
for one and the ſame debt, or to poſ- hn 
ſeſs Houſes or Lands in common, the 2 ee 
Action entred againſt any one of them pu: 
by the Creditor of the ſaid debt, or by 
the Proprietor of the ſaid Houſes or 
Lands, will interrupt the Preſcription 
with regard to them all; for the 
demand was made for the whole 
Right. 


> See the Text cited on the preceding Article. 

It ts to be obſerved upon this and the foregoing Ar- 
ticle, that it is no matter although there be no Solt- 
dity either among the Debtors of one and the ſame Sum 
F Money, or among the poſſeſſors of the ſame Houſes 
and Lands, or among the Creditors or Proprietors, and 
that it is ſufficient to interrupt the Preſcription with re- 
a Demand made by any one, or 
againſt ary one of them, that it be one and the ſame 


Thing, or one and the ſame Right which is common ro 
them, Thus, for example, if the Creditor to an Inhe- 


ritance demands his whole debt from one of many Heirs 

of his Debtor, he will interrupt the Preſcription with 

regard to them all, although each of them be indebted 
or his portion, For this Creditor may be ignorant 

* e number and Right of the Heirs; and although 

e ſhould know it, yet he may demand the whole debt 


from any one of them. Thus, when one of the Heirs 


or Executors of 4 Creditor demands from the Debtor 
the deceaſed what he owed him, he interrupts the Pre- 
ST ſcription 


W E . 8 : . . mM 
— TE = * N 5253 — — KS 8 5 ING Dan 3 g b 2 
-— Y 0 2 * . 5 e 4 C dy Wyo Y p 8 — — 
ECL woe: PS "_ r not, 22 1 3 : 9 ws 2 
n < as _ * " - n . was —— * 2 I 
— * 2 N * + 7 * „ 428 
3 — 
- bee fre + Dr 6 3 wy ä 3 
MLA A nt A. ” —— 3 n Y * '« — 22 
- — ES —— = Sy — — 
= : 7 e S 7 das - 9 * * x _ 
8 ? Den . 


22 r 
* — W _ — - 
r n = . 2 * —— — 
8 SJ DES — $87 3 
K — w A 5 Dot — 2” 
CORD 

— — 

— — — ũ—⸗Z—U—ä Ü —— 


2. nor ee res — 
1 
— — * 12 72 = 
=? 7 : 3 — — — — 
2 4 — — i 


. 
— 2 - 
8 


— 
ä 8 Th 
r 
3 — e + 8 
Nee * wetted — 


* * r 
A A A 
Nr a 
SIA & * err 
> — ary ere eee, > * 


is 


: 


agar 


time O 


o 


to h 
the U- 

perindè 

o de vi 


Cum in 


the 


poſſideret: cum interdi vi 
ſſeſſio is facultatem habeat. * 17 
TH F. 


ul a 
# Fx 


ht to enter 


* 


ny = SER 
N 


1. po 


Ton 


hus 
ſſeſſion does 


1 
F 


* 
e 
I 


Vw 


A 


— 


conſidered as Poſſeſſor, becauſe 


he has the 


& 
$ 


Poſſeſſion: 
pers 
2.70 7 3 
1 erg pn de pe 
1 t at ſi 


ſu 
1 
| 
3 
ed 5 
out F. de 4g. 


* 


7. 
/ 
— 

- 


o 
* 
A 
* 
£ 
* 
x 
* « 


—L 


5 


mtire. 
terru 
WI 


olence, 


of Law or Juſtice, is 


- 
f $4 « 


— 

= 
#3 . 
2 * 


VI 


„ Co-Executors, For le theleſs 


III. 


hi 
nd the whole debt, and he has an 


Co- Heirs 
for 
c 


debt be prefer ved 


an act of 


2 

intereſt that the 
; * 
5 


only by 


ſeription 
makes 
any. 


. 
4 
* 
EY 
1 A * 
& 8 . 
1 Q 
* 
CO a 
wo e Bo. 
i5 * 4 * 
: 
= 
* 
* 
er A re WIRE he "at tec IP errant. 
1 Rae ar tn ARES — — — — — n. E NES e eee mtg, 
8 | - - + | | N —_ — —ñ—m— — —ů — — ue eo 
; — re | 
— — | 
TINY Had F Ne rr - 2D 3 wr = 
b Sven -b een pip er 
nn neem Eon 


IN 1 Py” 


OK + | e Jl 


7 the CONSERD # CES 65 ag" 3 of 


4 
#3 


9 $ * < 1 
* * N 2 — . 

1 % * 1 4 "If $ 1 if ? 

7 14 - 3 » 

2 * # £ 4 * V 


2 E muſt not dene © 
#1 the matters which 
ſhall be treated of in 
this Book, all the 
manners of annul- 
ling or diminiſhing 
Engagements 1 "or 
Proofs, an Oath, Preſcriptions, have 
this effect, and we miſt alſo reckon 
them in this number. Bur it was not 
here that we propoſed to treat of them, 
and their proper place was in the fore- 
going Book, for the reaſon that has 


en remarked in the Plan of the Mat- 
N an Engagement. The 


ters :; that Proofs, an Oath, and Pre- 
ſcripions having theſe two oppoſite ef⸗ 


Vo I I. 


" diminiſh "ENGAGE EMENTS. 


28 4.5 4.5 51 ! 


fot, Goth to fortify Engagements, and 
to annul or diminiſh them; it was na- 
ruraly that ſecing they were to be treat- 
ed of only in one place, they ſhould be 
conſidered in the firſt place where it 
ſhould be neceſſary to explain the Rules 
thereof. Thus, we are to conſider the 
Rules of Proofs; of an Oath, and of 
Preſcriptions, as a matter common, both 
to:the third Book, and to this. 


Ste the en gun 15 the Trenti FY 7 gur 


n. 12, Fes. 5 


c 


17 There are tee. Ways of wooling Three wa 
. t. 


by executing and performing * ; 
SET 2 eith 


The CIVIL LAW, Gr. 7 "ROY IV. 


Ho : either in the whole, as he does who have been formed by Covenant, or with- 


en.. 


Book. 


firſt, ſo t 
1 ſublilts, "he fit 6 


1 2 — which we mall treat bat. 
Tiles ib in the firſt Title of this Book, are 


1 mutual Payments, and which ſhall; 


the Dee 2 if it happens that the per to diſtinguiſh them under their 


Cent to dar off, are 


where we have treated of all that can 


a Sum which he owes: or in part, out Covenant; ſo the mattets of this 
if he pays only a part of the debt upon fourth Book are likewiſe common to 
account. The Econ by procuring all ſorts of Engagements of theſe two 
is Eugen TD hole tr 


ent to be doglares — 


"6 KS 8s / $41 &S&5 1 * *. * ** 1 
eee eee 
Were r Perrin 


ue or in party Ton one 1 5 : 
the Money 55 
1 he thin, 
ſerond Eripaj! [nl 


7111 L 


= guru *r 


L though ve underſtand com- 

Wl monly by the word Payment, 
only that manner in which 
tholewho are indebted in Sums of Mo- 
e, vey æquit themſelves of their Obliga- 


of the firſt of theſe three wa s: And 
Compenſations, which are nothing elſe 


conſidered under the ſecond *! 


are of the ſame nature. Reſciſions of tion, by paying Money; yet we may 


er K _ Reſtitutions of 'Thi give the name of Payment in general 
ate, which fall be the all th mannes i which Debtyr 

85 Kee the laſt Tie, belong 2 th any of their Obli 2 
1 


| heſe ways annulling r wh the tor In 
—. And Nobations and De- ”] garde © is inſtead of ent. And 
I... which ſhall be explained in in this ſenſe we may comprehend under 
the third and fourth Titles, are of be the word Payment, Compenſations, No- 
third ſort. vations, and Delegations. But ſeeing 
Ceſſion of Goods, which mall be theſe three manners of Payment have 
the ſubject e of the fifth Title, peculiar characters which give them a 
6 two firſt of theſe pare quite diffgent from chat _ 
diſcharges à part of -plePaynictit; ir has Been thoug 


at 

Effects yielded u by a Debtor be Real per Titles : and in this Title we pro 

Eſtate which i to ſome only eonſider hat concern 

of the Creditors who have preferable neral; what is their nature, their 

Mortgages, their. debts tirely.ac- s, the divers manners in which 
uitted and annulled; * Debts of 720 may 4cquit themſelves of their 

e other Creditors, whom the Remain- bligations, who may make a Payment 


der of the ſaid Real is foe is not. ſſſt-, of receive. on hat manner Pay- 


pto- "I / ſeveral debts; 
n 


portion to what- whiek 1 ſhall he treated of in 
there be ws A nt A his Tithe. 
ſufficient to "EE off all the Creditors, —— Reader rx conſult upon the 
the Ceffion of Goods will not acquit ſubject matter of Payments, the Title, 


any one debt entirely, but diminiſh them thoſe. wha. receive ' what 15; notr dus to 
all, For every. Eder will come in Laney Rules . 
for his 22 0 of the Price: of the tion. co this nan. | W Q - 


be explained in-the „5 
fifth Tile.” And the Ceſſion of _— » 10 
has en this effect, with | | e 
reditors who mi ght arreſt t — PEE . 
5 of the Debtor, . it annuls in this " 4 


„and that after he has 
nets EN = all his Effects, he i longer 
liable to this Arreſt. * 


As the matters of the g Book, 


* 23 3 


iv > i# 
'" 
1 
. 


add to Engagements, or ſtrengthen; and 


corroborate them, are common to all 
forts 


of Langener, whether they Z 25 
ECT. 


— 


. 


SECT. I. 


Of the nature of ©» "4M ond of | 
Fheir effefts. 


2 Solutionis verbo fitisfactionem quoque omnem 
ef .-— may * t 705 F. de verb, — See 


* 


" "BY - 


Wok name of deh to e.; Ile word 
t is due not ay de Debt- woquit- 


1 * * ums of Money, or of things of ins, 1. 


The CONTE N S. 


1. Definition of Payments. 

2. In what manner the Debtor acquits 
none 

3. The word acquitting, is applicable ta 
all Engagements. 

4. Payment of what was not due, or 
| what: one could not have been com- 
pelled to pay. 

7. One may pay before the term. 
6. Effect of the Payment. | 
7. Payment made by another than the 

Debtor. 


8. The Payment frees the Sureties and 
the Mortya bahn 
g. The Payment which ave wakes: that he 
ma have an if zo tun! 
des not en the debt. 
re. The Sale of the Pawn does not. ac- 
quit the debt, except in ſo much as 
is raiſed by the. Sale. 
11. Several Aaguittals for ſeveral Debt- 
| ors, by one ſingle Payment. 
T2. Zu Obligations of ane and the ſame. 
| Debtor, acquitted. by. ang ſagle. 
Dau. 
13. Effet of generul or particular dee: 
quztiantes. 
14. He who alledges a Payment, ought 4% 
prove it. 
15. Payment of the Rents - three years. 
laft paſt, proves the' payment. of. 
be former ears. 
16. The Creditor is not e to dinide 
| on Payment. | 


J. 


1. Deſniti- A 50g are the ways in which i a 
tion of Pay- Debtor acquits himſelf of what he 
our. owed, or of a part of itꝰ. 


©. Liberationis verbum eandem vim habet quam 
ſolutionis. 1, 47. F. de W 


IT. 
2. In what Whatever annuls the debt, or dimi- 


nume the nifhes' it, is in lieu of Payment; whe- 


Pebror e ther it be that the Debtor gives to the 
Creditor Money, or other things which 
he may owe him, or that he acquits 
himſelf of his Obligation by fatisfying 


him ſome other way, purſuant to the 


Rules which ſhall be explained in the 
ſecond Sectionb. 


another nature, hut alſo from thoſe 1 


are obliged either to do ſome t | | ments. 
an Undertaker of a Work, or to re ore 
x thing which is not theirs, as the He- 
poſitary, and he who has borrowed a 
N uſe e ſo likewiſe we donſider 
——— Acquittals, all the man- 
ners in whieh one acquits, or delivers 
himſelf from Engagements of all. Kinds 4. 


© Credendi generalls appellatib eſt. "Tabs ſub hoe 
titulo prætor & de commodato, & de pignore 
edixit. Nam cuicumque rei aſſentiamur, alienam 


fidem ſecuti, mox EY od ex hoc controctu, 
7. 


erederè dicimur. A 
4 Solvere, dicimus' eum qui fecit quot 6 bas 


promiſit. „a, fr 


ag de ber pad ae ng but 8 
was due in Equity, altho' che debt had hae been 
been ſuch that he could not have b n 
qondemned in a Court of Juſtice:to-pay®* N 
it, he cannot demand reſtitutiom © 
what he has paid , Thus, 23 
Pie, 425 Minor being come of Age, 
Sum of — which he had 

Ab. in his Minority, upen an Ob- 
1 againſt which he -could haue 
been relieved, he cannot revoke the Pay- 
ment which he has made. For by! 1291 
ing the Money, he has e 
. his Obligation s. 


Si quis indebitum i 
actionem condicere poteſt. 
ind. | 
Naturales obligationes non ex co. ſole. aſtiman- 
tur, ſi actio aliqua earum nomine competit, verun- 


4 Give 1 
„ .. & 1, | 


etiam eo, ſi ſoluta pecunia repeti non poſſit. I. 10. 
Ff. de obl. & af. See touching Payments of that 


which is not due, the firſt Section of thoſe who 
receive what is not due to them. 

s Placet, ut & eſt conſtitutum ſi quis major 
factus comprobaverit qape minor geſſerat, conſti- 
tutionem ceſlare; J. 3 f. L. F dr minor: See tlie 
e efrgke auen aß 'thele u 
receiye that which, is not due te then 

This Article is conceived in this mauer, that! le 
who pays that which was not die, may recover it, and 
2 he win poy what he owed-not, ' "recover" 
it; f any; ane" pays! for another, alt hs' was; 


not lee to do it, he cannot demand bnck- ber ray 
bas paid. See the. ſecond Article of = __ Sec 


tion. 141 21007 
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5. bes, 1 the Debtor who hat a term {fixed 


2 before for payment, has a mind to pay beforc- 


hand, the Creditor cannot compel bim 
to Fair till the term. For all the time 


5 2 the delay is giyen to the Debtor, 
as - that be may acquit himſelf when, he 
ans. And, he cannot do it ſooner, 


3 be ought to do it at the term. But if 
e be pays before · hand, he cannot rat 


back Ye he Ln pa Lak he owed 


it! | | 
15 2 Niese "6 * F \S 


Wo >. Wood. hh die promiſſum FY 4 katim "Rr 
poteſt,” - Totum enim medium tempus ad ſolven- 
dum, 7 2 liberum relinqui ee . 7. 


: de 
Fe 'ſerond Article of ile fot Selin 7 th 
wherein what we deu. | 


6. may” The a 6 ber cf Wien i is to ob 


the Pay- the debt, if one pays the wholel, or to 
ment, 


diminiſh it in 2 > og to what is 


" Tollitur omnis . — Om. quod 
| Soviet og ns Wr wh 
7 ue VII, 200-224. doidwy 
7.2 TM Ik a Ph en is Wade Gor 4 „ Döbtel 
madeby. inteihes? perſon that himſelf, he will 
h ns bo acai ne from his Bo 
fs Pagano e 6 has receiv 
aa. ad the debt, with! 
to the Nd 'Grcdton will be annulled; 
although the Debtor” knew nothing ob 
the Payment, and YA although it had 
been made againſt his will; becauſe the 
Creditor was at liberty to receive what 
was due to him, and when he bas re- 
ceived i i, the debt 18 Ae m. 


Nec intereſt quis folvat, utrum ipſe qui 1 
an alius pro eo. Liberatur enim & alio ſolvente, 
ſive ſciente, five ignorante debitore, vel invito eo 
ſolutio fiat. inſt. quib. mod. roll. obl. 
Foal & invito, cuique licet. # 53. F. 4 

This Article ſuppoſes that a third perſon may 


of the third Section. 2] 0 
VIII. 


0 


8. e - The debt ring Aga b 5 1 Pay- 5 
— | 


ment frees ment, the Creditor has no longer any 


theSureries, right upon the Pawns. and Mortgages 
and Mori- Ihich he had for his ſecurity; an go 
Bail and Sureties ate no longer obliged. 


For they. were Acceſſories to the Obli- 


gation, which Us. not N after it } is 


acquitted . 


5 » 
71 ee 


ceſſiones liberantur: puta adpromiſſores, hy pothe- 
2 Pignora, 43 · F. de folur, 


The CLVPL AW, & Eo on IV. 


the debt, 


1 3 7 
145 


Solvere bY | 


" In — debe mcg etiam ac- One Creditor to another. | 


*%g 


Re ma as 1 ARA 
Although! the Payment extinguiſhes 9. e . 


yet if a Creditor who is paid ment which 

by another than his Debtor, aſſignꝭ over 9 mates, 

his debt to him who, pays him; the | "by 

debt will ſubſiſt, and will paſs from the ;/ men 
erſon of the Creditor to the Aſſi 5 ; 

For what is tranſacted deen t robe r 

is not a Payment to diſcharge the Debr⸗ . 2 

or, but a Sale which the Creditor makes 

of his Right to him who Pays him. 

Which is to. be. underſtood. of an Aſ- 

fignment made either before, or at the 

time of Payment. For if the Payment 

had been made before the Aſſignment, 

the debt being acquitted, the editor 

could not make over a 5 which was 

no longer in being. n 


Mo deſtinus reſpondit, fi oY ſolutum fine bY 
pacto omne, quod ex cauſa tutelæ debeatur, actiones 
poſt aliquod intervallum ceſſz ſint, nihil ex ceſſione 
actum, cùm nulla actio ſuperfuerit. Quod fi ante 
ſolutionem hoc factum eſt, vel cùm conveniſſet, 
nt mandarentur actimes, tune ſolutio facta eſſet, 
mandatum ſubſecutum eſt, ſalvas eſſe mandatas ac- 
tiones: cùm noviſſimo quoque caſu pretium magis 
mandatarum actionum ſolutum, Jn actio quæ 
158 ee N . F. de ſol ut. 


o 
4 * . „ 
o 1 "vs. 5 4 133 3 [ 
£3 1 y o + 5 "Ag „ 


If a rede who ha te Paris 10. Ti 
for his ſecurity, receives in payment the 5** 7 5 
price of the Pawns, ſold either by order ., e 
of the Judge, or by the Debtor, and e delt, er- 
the Money 1 raiſed by the Sale of the cet in ſo 
Pawns be not ſufficient to acquit the 7 6. s 
whole debt; he will remain ſtill Credi- 79/49" 
tor for the overplus, although the 
Pawns ſhould be worth .more than the 
debt. For the perſonal Obligation, to 
which the Pledge was only an Acceſſo- 
ry, ſubſiſts ſtill for what remains of the 
debt v. 'Unleſs it had been agreed, that 
the Pawns ſhould be inſtead of an en- 
tire payment, without any regard to the 


price which ſhould be * oy the Sale 


— WA 


of them. FEAR 4 | 


y pay n | 
the Debtor, as ſhall be e in the la Article 


v Adverſus 2 electis pignoribus, perſo- 
nalis actio non tollitur, ſed eo quod de pretio ſer- 


yari potuit, in debitum F de reſiduo ma- 


net integra. J. 10. C. 4% oll. G ad 


XI. 


It. often happens, that by. the effect 11. Several 
of one ſingle Payment, many Obliga- Knie 
tions of divers perſons are acquitted z 48% 4 
when a Debtor pays, by order of his „ fende 
Creditor, to another perſon to whom paar 
the faid Creditor was indebted; which 
might run into ſeveral Payments from 
ut although 
there appear in ſuch caſes one ſingle 


Payment, yet there are in as, as many 
ay ments 


Debrors, by | 
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Payments made as there are debts paid. 


others by this one Payment, did receive 
from the hands of his Debtor that 
which is due to him, and deliver it in- 


to the hands of his Creditor. And theſe 
Payments which are eclipſed in outward 


appearance, are true in effect 4. 


1 Cim juſſu meo id quod mihi debes ſolvis 
creditori meo, & tu a me, & ego a creditore meo 
liberor. 7.64. F. de ſolut. | 

Eum rei geſtæ ordinem futurum, ut pecunia ad 
te à debitore tuo, deinde à te ad mulierem perve- 
niret. Nam celeritate conjungendarum inter ſe 


actionum, unam actionem occultari. I. 3. f. 12. . 


de don. int. vir. & ux. 
XII. 
12. Two It may alſo happen that one and the 
obligations ſame Payment acquits at one inſtant two 
of one and Obligations of one and the ſame perſon 
2 to the ſame Creditor: as for example, 
auitted by if a Teſtator who is Creditor to a Minor 
one ſingle who might get himſelf relieved from his 
Payment. Obligation leaves him a Legacy upon 
this condition, that he ſhall pay the 
debt to his Executor. For in this caſe, 
the Payment which the faid DN 
ſhall make will acquit his debt, and will 
ſatisfy the condition impoſed for the Le- 


gacy*. 


In numerationibus aliquando evenit, ut una nu- 


meratione duæ obligationes tollantur uno momen- 
to: veluti {i quis pignus pro debito vendiderit cre- 
ditori, Evenit enim ut ex vendito tollatur obli- 
gatio debiti. Item fi pupillo qui {ine tutoris auc- 
toritate mutuam pecuniam accepit, legatum a cre- 
ditore fuerit, ſub ea conditione, ſi eam pecuniam nu- 
meravit, in duas cauſas videri eum numeriſſe : & in 
debitum ſuum, ut Falcidiam hæredi imputetur, & 
conditionis gratia, ut legatum eonſequatur. 1, 44. 


F. de ſolut. 
XIII. 


13. Effeck Seeing a Debtor may owe to one and 


of general the fame Creditor different debts for di- 
or particu- 


tes gt verſe cauſes, and ſeeing he may either 

eauces, pay only ſome of them, or pay them all 
one may comprehend in one and the 
fame Acquittance either all the pay- 
ments, if all the debts are paid, or a 
part of them. And the effect of ſuch 
an Acquittance is, to annul either the 
debts only which are ſpecified therein, 
or all that is due, if the Acquittance is 
general, and conceived in terms which 
comprehend the whole!. 


Pluribus ſtipulationibus factis, fi promiſſor ita 
accepto rogaſſet quod ego tibi promiſi, habeſne ac- 
ceptum ? {1 quidem apparet quid actum eſt, id ſo- 
lum per acceptilationem ſublatum eſt: fi non appa- 
ret, omnes ſtipulationes ſolutæ ſunt. J. 6. . de ac- 
ceptil. 
e uno & pluribus contractibus, vel certis, vel 
incertis; vel quibuſdam exceptis cæteris, & omni - 


"Ss | 5 0 — 3 | * 2 | 2 x Fl ; 1 N : i * 
O Par MEN TS.“ Tit. I. Sect. r. 


For it is the ſame thing, as if every one 
of thoſe who are paid, and who pay to 


503 
bus ex cauſis una acceptilatio, & liberatio fieri po - 
teſt. J. 18. V. de acceptil. 3 24 7 ae ; |; 

Per Aquilianam ſtipulationem pacto ſubditam, 
obligatione præcedente ſublata, & acceptilatione que 
fuit induQta, perempta, ei qui ex nulla cauſa feſti- 
tuĩ poteſt, omnis agendi via præcluditur. J. alt. C. 

Figs | ip XIV. ; E Hg) > 2433 

As he who pretends to be a Creditor 14. ze 
ought to eſtabliſh his Right; ſo he who w alledg- 
acknowledges the debt, and alledges „, 1 
n 


Solutionem aſſeveranti probationis onus incum- 
bit. J. ult. C. de ſolut. 53 


The Payment for three ſubſequent 15. zaj-. 
ears of the Arrears of Quit-Rents, ment of the 
ents, and other Annual Duties, has this Rs for . 
effect, that he who proves the Payment yr 
for three years laſt paſt, is diſcharged jrove, che 
from the preceding years, although he paymen of 
ſhould produce no Acquittance for them. % former 
Unleſs it ſhould be made appear by“ 
good proofs that the Arrears of former 
yon are ſtill due, as if there were a 
romiſe to pay them, or a Reſervation 
of them in the latter Acquittances. For 
it is juſt to preſume, that the Creditor 
would not have taken the three laſt 
Payments without receiving either ſome 
Acknowledgment of the old Arrears re- 
maining {ſtill due, or reſerving them. 
And this Preſumption has its effect even 
with regard to the Rents of the Crown 
againſt thoſe who ate intruſted with 
the Receipt of them u. 


e 


Quicumque de provincialibus, & collatoribus, 
decurſo poſthac quantolibet annorum numero, cum 
probatio aliqua ab eo tributariæ ſolutionis expoſci- 
tur, ſi trium cohærentium ſibi annorum apochas ſe- 
curitateſque protulerit, ſuperiorum temporum apo- 
chas non cogatur oſtendere. Neque de præterito 
ad illationem functionis tributariæ coërceatur. Niſi 
fortè aut curialis, aut quicunque apparitor, vel op- 
tio, vel actuarius, vel quilibet publici debiti exactor 
five compulſor, poſſeſſorum vel collatorum habue- 
rit cautionem: aut id quod repoſcit, deberi ſibi 
manifeſta geſtorum aſſertione patefecerit. J. 3. C. 
de apoch. public. | 

But if it were à new Farmer who had farmed ſome 
part of the King's Revenue, and had received the three 


firſt years of his Farm, his Acquittances ought to be of 


no prejudice to his Predeceſſor who had the Farm before 
him, as to the years wich ſhould remain due to him. 


| XVI. 

The Creditor having a right to de- 16. The 
mand the entire payment of his whole Ce i 
debt, is not obliged to divide it, and to OO 
receive ſuch part of it as the Debtor is his pay- 
willing to acquit*. But if the Debtor mer. 
had any ground to conteſt a part of the 
debt; and ſhould offer to pay the re- 


mainder; it would be prudent for the 
| - Judge 
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* e . at, ne ; cum qui C1] = 
peteret cogendum quinque accipere, & reiiqua per- 
ſequi: neque eum qui fundum ſuum diceret, par- 
tem duntaxat judicio proſequi. J. 2 1. . de cred. 
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Of the ſeveral ways of making 
ee e 


1. Diverſe manners of Payment. 
2. Delegation is a Payment. 3 
3. An Aſſignment of a debt, without War- 

rant), in order to be diſcharged, 1s 
8 Fare. .: | 
4. Novation is a Payment. ic} 
5. The Oath of the debtor, when the debt. 


is referred to it, or a Sentence, are 


| inſtead of Payment.  _ | 
6. If the thing that is due periſhes, the 
Aaebtor is acquitted. 


7. If the Creditor ſucceeds to the Surety, 
or the Surety to the Creditor. 
8. Conſignment of the debt, in caſe the 
Creditor refuſes his payment. 
9. One cannot pay one thing for another. 
10. 4 Work which ought to be made by 
the hand of a certain Workman. 
11. TheCeſfion of Goods makes a payment 
in another thing than what was 


12. F one gives in payment of a Sum of 
Money, another thing than Money. 
13. If a part of the Land given in pay- 
ment, is evitted from the Creditor. 
14. Payment made in a Species of Money 
that is juſt going to be cried down. 


I. | 


HE moſt natural way of paying a 
| mers of debt, is to pay the fame thing in 
Tem. kind which one owes, as Money for 
Money, Corn for Corn. But in what 
other manner ſoever it happen that the 
Creditor be ſatisfied, or ought to be ſa- 

tisfied, we conſider as a Payment ever 
thing that is inſtead of ir, and which 
_ extinguiſhes the debt. Thus, for ex- 
ample, a Compenſation acquits on both 
ſides that which is compenſated, as ſhall 

be explained in tho following Title. 


1. Droerſe 


3% | The CIVIL LAW, S. Boox TV. 


is contented with this new Debtor, and 
diſcharges the other, this Delegation 
will acquit the firſt Debtor®. _ 


an Aſſignment to a I 
ranty, and delivers up to the Debtor t 
his Bond, or gives a diſcharge of it; warrany, 


* SatisfaQio' pro ſolutione eſt. I. 5:2. F. de ſolve. 

Solutionis popup r * oe 

m uo modo factam. J. 54. eod. 
cond Anice of theft Sei, © 

If a Debtor delegates his Debtor to 2. Delega- 
his Creditor, that is, if he ſubſtitutes wa 3 
his place his Debtor, who obliges hin- 
ſelf to the Creditor for the ſame thing, 
and in ſuch a manner that the Creditor 


» Solvit qui reum delegat. 2.8. f. 3. F. ad Vill. 
Qui debitorem ſuum delegat, niam dare in- 
telligitur, quanta ei debetur, J. 18. F. de fidejuſſ. 

See the Title of Delegations. 


| III 
If a Creditor oP from his Debtor 3- 4 4 


ts 
* i ar- JS ment. 
ebt, without War- h, ＋ 


this Aſſignment will be inſtead of a Pay- in order vw ® Hh 
ment, which will annul the debt, al- ved 2 
though it ſhould happen that the Credi- — | 
tor ſhould recover no part thereof. 


* SatisfaCtio pro ſolutione eſt. J. 42. F. de ſolur. 


| © 1 
If the Creditor and Debtor agree to 4. Novation 5 
innovate the debt, that is, if inſtead & Phy- 4 
of the firſt Obligation the Debtor obli- „r. 
ges himſelf by another of another na- IF 
ture, as if he who owed the Price of a 
Sale, or the Rent of a Houſe, gives a 


Bond for it as for borrowed Money, 


the Creditor making no reſervation of 

the firſt debt; the ſecond Obligation L 

will be inſtead of a Payment of the _ / 

firſt, which by this Novation will be —_—_ 0 

acquitted and annulled%. 'Y 
© Novatio eft prioris debiti, in aliam obligatio- _ 

nem vel civilem vel naturalem, transfuſio atque 5 

tranſlatio. Hoc eſt, cùm ex præcedenti cauſa ita 85 

nova conſtituatur, ut prior perimatur. I. 1. f. de 9 

novat. See the Title of Novations. See the ſixth bs 

Article of the firſt Section of the Loan of Money. 5 
The Debtor to whole Oath the debt 5. NO 8 

has been referred, and who has ſworn F che 

either that he owed nothing, or that _ 

he has paid the debt, is quit in the ſame — N 

manner as if he had actually paid it e. ferred roi, 

And if without making Oath he is diſ- r 4 Sen. 

charged by a Decree, or Sentence from y 

which there lies no Appeal, the Sen- — 

tence or Decree will be inſtead of an | 

Acquittancef, 

* Jusjurandum loco ſolutionis cedit. J. 27. F. de 8 
jurejur. Eſt acceptilationi ſimile. l. 40. end. See 
the tenth and eleventh Articles of the ſixth Section y 
of Proofs. * 
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„ en PALTMEN TS. Tit. 1. Sect. 2. 50g 


f Res judicata dicitur, quæ finem controverſia- 
rum pronuntiatione judicis accipit. ' Quod vel con- 
yo its vel — contingit. J. 1. F. de re 
Jad. 

VI. | 
6. If the If the thing that was due chances to 
thing that 
" 705 72 the debt is acquitted. Thus, for exam- 
2 ble if the thing ſold periſhes in the 
acexitted. hands of the Seller who was not in fault 
that it was not delivered, he is free 
from his. Obligation s. But this Rule is 
not to be underſtood of thoſe kinds of 
things which being lent are paid back 
in Kind and not in Specie, ſuch as Mo- 
ney, Corn, Wine, and other things of 
the like nature. For thoſe who borrow 
Things of this kind, are not bound to 
reſtore the ſame individual Thing which 
they have borrowed, but they are in- 
debted for as much of the ſame Kind h. 


8 Naturaliter (reſolvitur obligatio) cùm res in ſti- 
ulationem deducta, ſine culpa promiſſoris, in re- 
us humanis eſſe deſiit. J. 107. F. de fol. 

Si Stichus certo die dari promiſſus ante diem 
moriatur, non tenetur promiſſor. J. 33. F. de verb. 
obl. J. 23. eod. |. . F. de reb. cred. See the ſecond 
Article of the ſeventh Section of the Contract of 
Sale. Li 

b See the fourth Article of the firſt Section of the Loan 


„ 

If the Debtor owed one of two Things, and one of 
the two happens to periſh, he will continue Debtor of that 
which remains, Concerning which, See the ſeventh 
Article of the ſeventh Section of the Contract of 

Sale. V. I. 95. F. de ſolut. | 


VII. 


7. If te Tf the Creditor ſucceeds as Heir to 
Credizor him who was Surety for his Debtor, or 
lle Surety, the Surety ſucceed to the Creditor, the 
» the Sure- Obligation of the Surety is annulled; 
y o the but the Debtor nevertheleſs remains ſtill 
Creditor. obliged. For the Surety's Obligation, 
which is * 1 by this * 

was only acceſſory to the principal Ob- 
ligation i. And if there were more 
Debtors, or more Creditors for one and 

the ſame Sum, and if one of the Debtors 

ſhould ſucceed to one of the Creditors, 

or one of the Creditors to one of the 


" Debtors; the confuſion” which would 


be made in the perſon of the faid Heir 
being limited to one portion of the 
debt, would make no manner of change 
with reſpect to the others. 


Inter creditorem & adpromiſſores confuſione 
facta, reus non liberatur. J. 42. F. de ſolut. See the 
eighth and ninth Articles of the fifth Section of Cau- 
tions or Sureties. * | 


| VIII. 
5. Conſen- When a Debtor, offering to pay all 


ment of the | ge 
debt, 5 a he owes, and in the place where he 
ie Creditor ought to pay it, the Creditor refuſes to 


0 L. I. * 


periſh without the fault of the Debtor, 


receive it, it is lawful for the Debtor torefu/e: hit 
conſign the Money: And if the con- e. 
ſignment is made according to form, it 

will be held as a payment of the debt, 

and will put a ſtop to the Rent, or In- 

is \'6 if it is a Debt that bears Inte- 

reſts. - 


Obligatione totius debitæ pecuniæ ſolemniter 
facta, liberationem contingere manifeſtum eſt. Sed 
ita demum oblatio debiti hiberationem parit, ſi eo 
loco quo debetur ſolutio fuerit celebrata. J. 9. C. de 


ſolut. Acceptam mutuò ſortem cum uſuris licitis 


creditoribus poſt conteſtationem offeras, ac ſi non 
ſuſcipiant, conſignatam in publico depone, ut cur- 
ſus legitimarum uſurarum inhibeatur. In hoc au- 
tem caſu publicum intelligi oportet, vel ſacratiſſi- 
mas ædes, vel ubi competens judex ſuper ea re adi- 
tus deponi eas diſpoſuerit. Quo ſubſecuto, etiam 
periculo debitor liberabitur, & jus pignorum tolle- 
tur. J. 19. C. de uſur. 

Seeing the Debtor is not permitted to conſign the debt, 
unleſs it appear that the Creditor has refuſed to receive 
payment of it, and ſeeing it may happen that the Credi- 
tor may have ſome juſt cauſe to 76 it; the Debtor 
cannot ſafely conſgn the debt, unleſs he does it by Order 
of the Court, CF 1215 


os We 
Payments ought to be made of that 9. one can- 
which is due, and the debtor cannot, or pay one 
againſt the will of his Creditor, pay him 4% ag 


another thing than what he owes, al. 
though the value of what he ſhould 


offer to give were equal, or cven ſhould 
t 


exceed the value of the thing due. Thus 
he who owes Money, cannot give in 


payment Lands or Houſes, or Debts, un- 
leſs 


the Creditor conſent to it m. 


Aliud pro alio invito creditori ſolvi non po- 
teſt. I. 2. H. 1, tn f. F. de reb. cred. Eum à quo mu- 
tuam ſumpſiſti pecuniam, in ſolutum nolentem ſuſ- 
cipere nomen debitoris tui, compelli juris ratio non 
permittit, J. 16. C. de ſobut. np 

Manifeſti juris eſt, tam alio pro debitore ſolven- 
te, quam rebus pro numerata pecunia, conſentien- 
te creditore, datis, tolli paratam obligationem, l. 17. 
C. eod. e e x 

By the third chapter of the fourth Novel, the Empe- 
ror Juſtinian ordained, that Debtors who owed Sums of 
Money, and had only Lands or Houſes fir which they 


could find no Purchaſers, ſhould be admitted to give in 


7 Houſes or Lands at a reaſonable valuation, with 
the Warranty which they were able to give, leaving to 
their Creditors the moſt valuable Houſes and Lands which 
they had. This Law was founded on a Motive of Hu- 
manity towards the Debtors, and even on the Intere 

of the Creditors themſelves, who could not hmder their 
Debtors, when reduced to the laſt neceſſity, from being 
admitted to ſurrender their Lands and Houſes for the pay- 
ment of their Creditors. But the difficulties and incon- 
veniencies that attended the execution of this Law brought 
it ſoon into diſuſe: and it were to be wiſhed that pro- 
viſſon were made in this matter, as well as againſt the 


many abuſes committed in the Seizure and Sale of the 


 Eftazes Debtors. 


X. 52 
Seeing Undertakers and Artiſans are 10. Auk 
Debtors for the Works which they un- hie- g 
dertake to make, and that there are * „ 
Works of ſuch a nature, that it is of Z ads 


im portance nan. 
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importance te bave them made 
7 '. hand of the Undertaker or Wor 
himſelf who. undertook chem; thoſe 
who are obliged to make with their 
own band Works of this nature, can- 
not diſehar f. themſelves of their Obli- 
gation b * the Work of ano- 
ther perſon”. | 


n Inter 6 50 differentia oft & ingen, & 
naturæ, & doctrinæ, & inſtitutionis. Ideo fi navem 
& 2 falricandum quis promiſerit, vel inſſulam edifi- 

foſſamve fariendam, & hoc ſpecialiter actum 
eſt, ut roy operis id perficiat, rene ædiſicans, vel 
foſſam fodiens, non cpnſentiente ſtipulatore, non 
3 reum. 1. 51. f OY Sce the ninth Ar- 
tic 


II. 
11. The The Dibiors Wh are lowed to ſur- 
Ceſſim of render their Goods for the fatisfaftion of 
= z their Creditors, give in payment another 
payment in thing than what they owe. And this is 
anther likewiſe another manner of Payment, 
thing _ which ſhall be ſpoken to in its — 


whar place o. 
See the Title of the o of Googs, 


5 1 
x A Creditor of a Sum of Money 
ech % 6 onſent to take in N 


rantee againſt all 
Ten and 12 would be ascher ed 
from the debt, only on condition his 
warranting the po n of the 2 
to the Creditor, and the Pa ment woulc 
be altogether without effect if the Cre- 
ditor ſhould be evicted oftheEſftate which 
he had received in payment?, unleſs it 
had been otherwiſe 'agreed berween the 
parties. And as the 
might PO, R Fae. . — Ng given in 
nor would reditor, 

likewiſe he N "was 155 profit of 
all that might render the Thing Nader 
or more yalyable 4. 


P Sf quis aliam rem pro alia volenti ſolyerit, & 
erica fuerit (res) 57 I obligatio. 1, 46. 
F. de N p J. 24. F. de pign. act. 
| pecunia uam mutuò acceperas, {e- 
oa Bae . Evandro te fundum dediſſe pro- 


fitearis: ejus induſtriam, . vel eycatum meliorem ti- j 


"mc non on rodeſſe, contratium non poſtulaturus, © 
$i minoris diſh e nan Joſe petis, I. 24. C. de 


en 
13. T4 If in the caſe of the preceding 
=_ 5 — Article, the Creditor having taken 


nent, Lands in payment, a part of * 
e were vided” from b 


1 L A W. &c, 


iminutions Which 


1 


Book IV. 


the Exiction of chat part, the reſt of the 
Land might be a burden to him, and 
that he took the Land in payment, only 
that he might have it whole and en- 
tire r. 


Fr parte geri 22 ramen pro fe 
tio. 
an pro ſolido cjus fieret. 1.46. 1 de 2 


XIV. 


| hin of Money ought to be 14. A Pay- 
ads in 9 which are neither cried nen made 
down, nor ſuſpected i. But if the Cre- + "cog 
ditor Sinha ela yed to receive his pay- 1 ; 11 
ment, the Mone T howld chance to be going 10 be 


cried down, before the Debtor had ac- ied donn. 


tually made a Fender of rhe yew FR 


his Creditor, 4 lots which would b 
occaſioned by ing down the 8 
thar remai by 1 in — hands of the 


Debtor, would fall upon the Debtor. 
For he was {till Maſter e of them while 
they were in his hands*. 


Non eſſe cogendum (creditorem) in | aki for- 
mam nummos accipere ſi ex ea re damnum aliquod 
paſſurus fit. J. 9g. FV. de ſolut. 

* Creditor oblatam a debitore pecuniam, ut alia 
die accepturus, diſtulit; mox pecunia qua illa reſ- 

ublica utebatur, quaſi æroſa, juſſu præſſdis ſublata 

ſt: item pupillaris pecunia, ut poſſit idoneis no- 
minibus credi ſeryata, ira interempta eſt. * 
tum eſt cujus detrimentum eſſet? reſpondi fecun- 
dùm ea quæ proponerentur, nec creditoris, nec tu- 
toris detrimentum eſſe. I. 102. cod. 


— EL . (jy T8 


SECT. II. 
Who may make a Payment, ar fe. 
cri ue 46. | 


The CONTENTS. 


1. Perſons wha are jointly hound far the 
*. . delt, aud Sureties, may pay 
or the 
4 ip e may _— for another. 
the Debtor who with the Money of 


3 * perſon pays their common 


Creditar bis guns debt. 
4. The Attorney of 6 perſon may male 4 

Payment, aud teceive it. 

5. Payment to him who has not poyer to 
give an Acquittance. 

6. Tutors aud Curators may make and re- 
ceive Payments. 

7. Payment to one of more Creditors, each 
of whom has a ri right to receive the 


ole. 


im, he m 
; 2 — i Fer the Debror e ro take back 8 = 8. One of many Heirs can receive only big 


or it with t ſo We that becauſe of 


own n. ' 
I 9. Payment 


4 


bound for 
the ſame 
debt, and 
Sureties, 


8 2. ny per 
” 77 for ano- 
1 ther. 
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Debtor. 


3 to the Creditor. 


M PATMAENTS. Lit. 1. Sect. 3. 


thoſe which are prerendad to be due, he ordained tha 


9. Payment made to one who lies under 


an Areuſation of a Crime. 


ths who have intereſt that a 

debt be acquitted, may pay it. 
'Thus, thoſe who are jointly bound to- 
98 each of them for the whole 
ebt, may pay one for the other: Thus, 
Sureties may acquit what they are 


may pay for hound to pay for others. And the Pay- 
* theſe perſons make, diſ— 


ments whic 
charge the Debtors for whoſe behoof 


0 they make them, and annul their Obli- 


But the ſaid 
rs remain obliged to him who ac- 
quits their debt >, | 


Si ex pluribus obligatis uni accepto feratur, 
non ipſe las liberatur, 2180 & hi qui ſecum obli- 
natur. Nam cùm ex duobus, Pin date ejuſdem 
obligationis participibus uni accepto fertur, cæterl 
quoque liberantur: non quoniam ipſis acceptò la- 


tum eſt, ſed quoniam velut ſolviſſe videtur is qui 


acceptilatione ſolutus eſt. I. 16. F. de acceptil. | 
Creditor prohiberi non poteſt exigere debitum, 
cam ſint duo rei promittendi ejuſdem pecuniz, 4 

uo velit: & ideo fi probaveris te conventum in 
Llidum exolviſſe, rector provinciæ juvare te adver- 
sùs eum cum quo communiter mutuam pecuniam 


accepiſti non cunctabitur. J. 2. C. de duob. reis. 


3 


II. 


Payment may be made not only by a 
perſon who is intereſted with the Debr- 
or, but alſo by other perſons who have 
no concern in the debt. And he for 
whom another has paid is acquitted, 
whether he knows, or is ignorant of 
the Payment, and even altho' he ſhould 
not agree to it. For the Creditor may 
receive that which is due to him: and 


he who pays for another, may do that 


favour, either to the Creditor, or ro 
the Debtor, - or may have other juſt 
cauſes for doing it b. AE 


> Solvendo quiſque pro alio, licet invito & igno- 
rante, liberat eum. J. 39. F. de neg. geft. Fl, 
Repetitio nulla eſt ab eo qui ſuum recepit: ta- 
metſi ab alio quam vero debitore ſolutum eſt, J. 44. 


F. de cond. indeb. 


Solutione pro nobis, & inviti & ignorantes libe- 
rari poſſumus. J. 23. F. de ſolut. 

Solvere pro ignorante & invito cuique licet: cùm 
fit jure civili conſtitutum, licere etiam ignorantis 
1 meliorem conditionem facere. + 3. cod, 
. 17. C. eod. | 

Altho' it be permitted that one | ay for 
another, yet 4 25 is to be 2 7 15 
are legally due, and of perſons who acquit them with an 
honeſt and fair intention. For. it is not allowed, that 
one under pretext of paying for another, ſhould make 
payment of a debt which the debtor pretends he does 
not owe. And it is ſtill leſs allowable to y in order 
to purchaſe litigious Rights, and to vex thoſe who are 
pretended to be the Debtors thereof. The Emperor Ana- 
ſtaſius prohibited this Commerce by a Law, which is the 
22* Cod. de mand. And ſeeing litigious Rights are 
never aſſigned over to others except for leſſer Sums than 


Vo. I. 


the Afſignee ſhould recover only the ſame Sum which he 
bad really and truly . But becauſe many perſons 


0 ſe Prohibitions, by making mixed Conveyan- 


ces, which d of a Sale of one part for a certain 
Price, and 7 of N Fe dion by 


another Law, which is the twenty third of the ſame 
Title, prohibited this mixture of Sale and Donation to- 
gether, allowing thoſe Conveyances when they were made 
purely on the ſcore of Donation: and as for the others 
which happen to be made for a certam price, he 
70 the Debtor at liberty to acquit them, by paying only 
real price which the Purchaſer had disburſed. But 
all theſe precautions not being ſufficient to hinder perſons 
counterfeiting a Donation inſtead of a Sale, nor 
am mentioning in the Conveyance a greater price than 
what was actually paid, it was no difficult matter to 
elude theſe Laws. And beſides, there are many occaſi- 
ons in which the Aſnments of controverted debts may 
be lawful. For beſides the exceptions which this Law 
of Anaſtaſius makes of Aſſignments among Co- heirs in 
relation to the Rights of the Succeſſion, and of ſome other 
caſes where they who accept of ſuch Aſſignments are 
thereby obliged for ſome lawful intereſt; it may happen, 
and it often does happen, that a. debt is rendered litigt- 
ous by an unjuſt oppoſition from the Debtor, It 
likewiſe fo fall out, that a Creditor of a lawful debt, 
although it be doubtful and controverted, may not have 
any other Fund wherenpon ro ſubſiſt, or wherewithal to 
pay a Creditor : and in theſe and other the like caſes, 
the Aſſignments of conteſted Rights may not be altogether 
unjuſt. For which reaſon, the putting theſe Laws of 


507 


Anaſtaſius and Juſtinian in execution, ought to be 


left to the diſcretion the Fudge, according to 
the quality of the Fats, * 12 circumſtances which 
may help him to judge whether the Aſanments be juſt 
or unjuſt, and whether they ought to have their entire 
effect, or if the Debtor may be admitted to reimburſe the 
perſon to whom the Aſſignment is made of the Sum 

ich he has act paid to the Creditor, or even 
whether he who has accepted of the Aſſignment ought 
not to be puniſhed for it, if on his part there were any 
miſdemeanour which might deſerve it. It is becauſe of 
theſe different effects of the Aſſignments of Litigious 
Rights, that ſome Authors have been of opinion, that 
theſe Laws are not at preſent obſerved in France, be- 
cauſe they have ſeen that they have not been followed in 


many caſes, which were excepted for particular reaſons ; 


whereas others are of opinion, that they are ſtill in force 
here, becauſe in reality there are many caſes where they 
are obſerved, and becauſe it is juſt to reſtrain the com- 
merce of Aſſignments of Litigious Rights, on all occaſions 
wherever Equity may ſeem to demand it. As to the 
Aſſignments of Litigious Rights, the Reader may 
conſult the Remarks at the end of the Preamble to 
the eighth Section of the Contract of Sale, 


III. 


If a Debtor having given his Money ;. of the 


to another | ape to pay the fame for 
him to his Creditor, tl 


what he himſelf owes him; this Pay- their com- 


Debtor who 


e ſaid third per- with the 


ſon being indebted to the ſame Creditor, - 


gives him that Money in payment. of, pay 


-» 


ment would ſeem to be uſeleſs both for ** Credi- 


the one and the other of theſe Debtors. 
For he who carried the Money had no 

wer to imploy it in the diſcharge of 
11s own debt: and he who gave it is 


not diſcharged by a Payment that was 
not made for his account. Thus, whilſt 
things remained entire, and the effect of 
the ſaid Fraud could be repaired, the 
Payment would be -— pi and placed 

1 2 | 


to 


debt. 


tor his own 
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08 The CIVIL LAW, Sr. Boox IV. 


to the account of him who had given 
the Money. But if the Creditor being 
ignorant of the knavery of him who 
carried the Money, had delivered him 
up his Bond, and had diſpoſed of the 
Money, there would remain nothing for 
him who gave the Money, except his 
Action againſt the perſon who had un- 
dertaken to deliver it to the Creditor. 
But if, on the contrary, in the ſame caſe 
the Creditor who had delivered up the 
Bond, had ſtill the Money in his hands, 


he could not keep it, no more than a 


ed were ſtolen, which he would 


be obliged to reſtore to the Owner. believed to be the Creditor's Factor or 40 him who 
But he who had given the Money, Attorney, and who was not ſo, the ſaid , "pig 


could not oblige the Creditor to reſtore 
it, unleſs he procured the Bond to be 
geek back to the Creditor, which he 
delivered up to the bearer of the Mo- 
ney, that all things might be in the 
ſame ſtate and condition the 
before the Payment. 
who ſent the Money by another, ought 
to impute to himſelf this conſequence 
of his imprudent choice of the perſon. 
And there would remain nothing to 
him but his Action againſt the perſon 
whom he had intruſted with the Mo- 
ney. But the bearer of the Money 
would be anſwerable to both the other 
erſons for Coſts and Damages, and be 
able to the other Penalties which his 
knaviſn dealing might deſerve. 8 


© Caſſius ait, fi cui pecuniam dedi ut eam cre- 
ditori meo ſolveret: ſi ſuo nomine dederit, neu- 
trum liberari: me, quia non meo nomine data ſit: 
illum, quia alienam dederit. Cæterum mandati 

eum teneri. Sed fi creditor eos nummos ſine dolo 
malo conſumpſiſſet, is qui ſuo nomine eos ſolviſſet, 
liberatur. Ne ſi aliter obſervaretur, creditor in 
lucro verſaretur. J. 17. F. de folut. v. I. 94. d. J. 
F. 2. V. H. 6. & F. ult. Inſt. de obl. que ex del. 

The Obligation of this Creditor to grve back the 
7 if it is in being, or to place it to the Accompt 
of the Owner of the Money, reſults from the terms of 
this Law, which ordains, that if the Money is no more 
in being, the perſon who delivered it to the Creditor be 


whence it follows, that it would be 


acquitted ; from 
ee 7 the Monies were ſtill extant in the hands 
of the Creditor, For in this caſe the Owner would 
claim them as a Thing flolen; the Laws reckoning in 
the number of Thefts facts of ſuch a quality as this of 
the bearer of the Money, and giving to the Maſter of 
the Thing ſtolen, the Right of challenging it, in whoſe 
hands ſoever it is. V.d.F.6. & F.ult. Inſt, de obl, 
quæ ex del. I. 54. ff. de furt. d. I. f. 1. 


IV. 
4. The At- Thoſe who are appointed Agents, or 


were in 
For otherwiſe he 


which they are intruſted with the Ad- 
miniſtration of all the Affairs of any 
erſon: for their Act and Deed is the 
ame as that of the perſons who have 
given them the charge of their con- 
cerns d. 2 ? 
4 4 Vero procuratori rectè ſolvitur. Verum au- 
tem accipere debemus eum cui mandatum eſt vel 
ſpecialiter, vel cui omnium negotiorum adminiſtra- 
tio mandata eſt. I. 12. F. de ſolut. See the tenth 
Article of the third Section of Proxies. 


eee ee | 
If a Debtor pays to him whom he 5. 2am: 


payment will not acquit him e. But if r. 
the Creditor who had given order to a tante. 
perſon to receive the Money for him, 
revokes the ſaid Order, and the Debt- 
or, being ignorant of the revocation, 

ays the Money to the ſaid perſon, the 

ayment will be good, and the Debtor 
will be thereby diſcharged ; as on the 
contrary, the Payment would not avail 
the Dn, if he had made it after he 
knew of the revocation. | 


Procuratori qui ſe ultrò alienis negotiis offert 
ſolvendo, nemo liberabitur. J. 34. F. 4. F. 4e 
4 Si quis offerenti ſe negotiis alienis bona fide fol- 
verit, quando liberetur? & ait Julianus, cum do- 
minus Tatum habuerit, tunc liberari. J. 58. eod. 

Sed & fi quis mandaverit ut Titio ſolvam, 
deinde vetuerit eum accipere, ſi ignorans prohibi- 
tum eum accipere ſolvam liberabor: ſed ſi ſciero, 
non liberabor. J. 12, f. 2. eod. I. 34. H. 3. cod. 


VI. ; 
Tutors, and Curators may make and 6. Two: 


receive Payments for perſons who are and C. 


1 tors ma 
under their charge s. 2 2 


8 Tutori rectè ſolvitur. J. 14. f. 1. F. de ſolut. receive Pc- 
Curatori quoque furioſi rectè ſolvitur; item cura- Hens. 
tori ſibi non ſufficientis vel per ætatem vel per ali- 

am juſtam cauſam: ſed & pupilli curatori rectè 

ſolvi conſtat. d. I. 14. F. 7. See the fourth Arti- 

cle of the ſecond Section of Tutors, | 


VIE. 


If a thing is due to two or more Cre- 7. Pajment 


ditors ſolidly, that is, in ſuch a manner i one 


that every one of them have full and _ ”— 
ample Right to receive the Whole, the 1 
Payment that is made to one of them, ja; a gl 
will diſcharge the Debtor from all ther 3 


others b. premarin r 


Ex pluribus reis ſtipulandi, i unus acceptum 
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fecerit, liberatio contingit in ſolidum. J. 13. H. ult. 
ff. de acceptil. See the ſecond Section of Solidity 
among two, G — 


corney of a Attorneys for others, may equally make 
— — — 8 for Debtors, and receive them 
a 25 or Creditors, if they have a ſpecial 
receive it. Power, or Letter of Attorney, im- 

e them ſo to do; or if they 


ave a general Letter of Attorney, by 


VIII. 


If there be no Solidity among ſeveral g. gz 


Creditors for one and the fame Thing, maꝶ Ha: 
| that 42 recerve 
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own portion. to receive the whole thing, but only 
his portion of it, ſuch as Co-heirs, none 
of them can receive the W hole for the 
others, unleſs they all conſent to iti. 
7 This is a con of the preceding Article, See 
the eleventh and twelfth Articles of the firſt Section 
of a Depoſitum. V. I. 8 1. f. 1. F. de ſolut. 


IX. 


9. Payment Perſons accuſed of Crimes which are 
made to one liable to be puniſhed with Confiſcation 
_ _ of Goods, may before their Condemna- 
cuſatin of 1ON receive what is due to them, and 
a Crime. pay what they owe. For otherwiſe in- 
nocent perſons who chance to be ac- 
cuſed, would be unjuſtly deprived of 
the uſe of their Goods Il. But this li- 
berty of receiving and making Pay- 
ments, ought to be underſtood in ſuch 
a manner, as that there be no fraud to 
elude the Confiſcation of Goods, and 
that the perſon who is accuſed give no 
Acquittance without receiving real 
Payment, and that he do not pay but 
what he lawfully owes m. 25 
Reo criminis poſtulato, interim nihil prohibet 
rectè pecuniam a debitoribus ſolvi, alioquin plerique 
innocentium neceſſario ſumptu egebunt: ſed nec 
illud prohibitum videtur, ne a reo creditori ſolva- 

tur. J. 41. & 42. . de ſolu. 

=V.l.1s. F. de donat. 


„ 
Of the imputation of Payments. 


The CONTENTS. 


1. The Debtor of ſeveral debts acquits 

whichſoever of them he pleaſes. 
2. Payments are applied to the debts at 

the choice of the Debtor, and in 

his favour. =, 

3. The payment is applied to the debt 
which it is moſt advantageous for 

_ the Debtor to acquit. 

4. The Overplus of a Payment, after the 
diſcharge of one debt, is to be ap- 
plied to the others. 

7. 4 Payment is firſt applied to the diſ- 
charge of the Intereſt. 

6. And that even altho" the Acquittance 
ſhould mention both Principal and 
Intereſt. + 

7. How the price of what is pawned or 
mortgaged for ſeveral debts, is to 
be applied. bile 


wy 


Of PAYMENTS. 


only his that is, if each of them has not a right 


ſolut. 


J. 

F a Debtor who owes to a Creditor 1. The 
1 different debts, hath a mind to pay P*%or f 
one of them, he is at liberty to acquit/7%” 4 A 
whichſoever of them he pleaſes, and the quits which» 
Creditor cannot refuſe to receive pay- ſcever of 
ment of it. For there is not any one % ke 
of them which the Debtor may not ac- 4er 
quit, although he pay nothing of all 


the other debts; provided he acquit in- 


tirely the debt which he offers to 
pay b. | | | 


* Quoties quis debitor ex pluribus cauſis unum 
debitum ſolvit, eſt in arbitrio ſolventis dicere quod 
otius debitum voluerit ſolutum: & quod dixerit, 
id erit ſolutum. Poſſumus enim certam legem 
dicere ei quod ſolvimus. J. 1. F. de ſolut. | | 

» See the ſixth Article of the firſt Section. 


IT. 


If in the ſame caſe of a Debtor who 2. zay- 
owes ſeveral debts. to one and the ſame ments are 
Creditor, the {aid Debtor, makes a pay- > ger 2 
ment to him, without declaring at the % e of 
ſame time which of the debts he has 4+ Debror, 
a mind to diſcharge, whether it be that 22 in his 
he gives him a Sum of Money indefi-avou. 
nitely in part of payment of what he 
owes him, or that there be a Compen- 
ſation of debts agreed on between the 
Creditor and Debtor, or in ſome o- 
ther manner; the Debtor will have al- 
ways the ſame liberty of applying the 
Even to whichſoever of the debts he 
has a mind to acquit. But if the Cre- 
ditor were to apply the payments he 
could apply it 97 to that debt which 
he himſelf would diſcharge in the firſt 

lace, in caſe he were the Debtor. For 
2 requires that he ſhould act in 
the Affair of his Debtor, as he would 
do in his own. And if, for example, 
in the caſe of two debts one of them 
were controverted, and the other clear, 
the Creditor could not apply the pay- 
ment to the debt which is conteſted by 
the Debtor e. ; 


© Quoties vero non dicimus id quod ſolutum 
ſit, in arbitrio eſt accipientis cui potiùs debito ac- 


ceptum ferat : dummodo in id conſtituat ſolutum, 


in quod ipſe, ſi deberet, eſſet ſoluturus, quoque de- 
bito ſe exoneraturus eſſet, ſi deberet, id eſt, in de- 
bitum quod non eſt in controverſia. J. 1. F. de 


* 


AÆquiſſimum enim viſum eſt, creditorem ita 


agere rem debitoris, ut ſuam ageret. d. J. 1. In 


duriorem cauſam ſemper videtur (creditor) fibi de- 
bere accepto ferre: ita enim & in ſuo conſtitueret 
nomine. 3 eod, | e ' 4 


A 


: HI. | 
In all the caſes where a Debtor, ow- 2. The puy- 
ing ſeveral debts to one and the ſame ment is ap- 
Creditor, is found to have made ſeveral] 4 70 2% 


i | payments, debt whith 
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# i mit payments, of which the application has 
_— not been made by the mutual conſent of 
was. * that it be regalared either by « Cour 
pl Juſtice, or by Arbitrators; the 7285 


ments ought to be applied to the 
which lie heavieſt on the Debtor, anc 
Which i concerns him moſt to diſcharge. 


Thus, a Payment is applied rather to 


a debt of which the non-payment would 
expoſe the Debtor to ſome Penalty, and 
to Cofts and D or in the pay- 
ment of which his honour might be 
concerned, than to a debt of which the 
LA lags would not be attended 
with {uch conſequences. Thus a Pay- 
ment is applied to the diſcharge of a 
debt for which a Surety is bound, ra- 
ther than to acquit what the Debtor is 
ſingly bound for without giving any 
Security; or to the diſcharge of what 
he owes in his own name, rather than 
of what he ſtands engaged for as Surety 
for another. Thus, a Payment is ap- 
lied to a debt for which the Debtor 
has given Pawns and Mortgages, rather 
than to a debt due by a fimple Bond, 
or Promiſe : rather to a debt of which 
the term is already come, than to one 
that is not yet due: or to an old debt, 
before a new one: and rather to a debt 
that 1s clear and liquid, than to one that 

is io ral ag : or to a pure and ſimple 
debt, before one that is conditional l. 


* Quod fi forte à neutro dictum fit, in his qui- 
dem nominibus * diem vel conditionem habu- 
erant, id videtur ſolutum cujus dies venit, & magis 

quod meo nomine, quam quod pro alio fidejuſſoris 
nomine debeo: & potius quod cum pœna, quim 
quod ſine debetur : & potius quod Fallharo, 
uam quod fine ſatiſdato debeo. I. 3. f. 1. & J. 4. 
de ſolut. Ws £3 2 $021 3s 
Cum ex pluribus caufis debitor pecuniam ſolvit, 
utriuſque demonſtratione ceſſante, potior habebitur 
cauſa ejus pecuniæ quz ſub infamia debetur : mox 
ejus quæ pœnam continet; tertio _ ſub hypo- 
heca, vel pignore contracta eſt: poſt hunc ordinem 
285 habe bitur propria, quam aliena cauſa, veluti 
dejuſſoris. Quod veteres ideò definierunt, quod 
veriſimile videretur diligentem debitorem admonitu 
ita negotium ſuum geſturum fuiſſe. Si nihil eorum 
interveniat, vetuſtior contractus ante ſolvetur. 1, 97. 


cod. In debitum quod non eſt in controverſia, 


I. 1. nd. In his quæ præſenti die debentyr, con- 
Nat quoties indiſtinctè quid ſolvitur, in grayiorem 
cauſam videri folutum. ' Si autem nulla Prægrava- 
ret, id eſt, ſi omnia nomina ſimilia fuerint, in an- 

iquiorem. Gravior videtur quæ & ſub ſatiſdatione 
videtur, quam ea quæ pura eſt, J. 5. cod, 


IV. 


4. The o- When a payment made to a Creditor 
verplus of a to whom ſeveral debts are due, exceeds 


dee the debt to which it ought to be ap- 


diſcharge of plied, the Overplus ought to be applied 


one delt, i to the diſcharge of the debt which fol- 


70 be applied Io ws, according to the order explained 


the parties, and where it is peceſſary7 


The CIVIL. LAW. &c. Book IV. 


in the preceding Article, 
Debtor makes another choice e. 


gulorum (contratuum) expoſot, nikilaminis pri- 
mo contractu foluto qui potior erit, ſuperfluum 
ordini ſecundo, vel in totum, vel pro patre mi- 


nuendo, videbitur datum. & 97. in f. F. de ſolut. 


If a Debtor makes a payment to diſ- 5. 4 pu- 
charge Debts which of their nature 2 i- jr 
bear intereſt, ſuch as that of a Marriage . 7 
Portion, or what is due by vertue of a 5 . of 
Contract of Sale, or the fame be the Juen. 
due by a Sentence of a Court of Juſ- 
tice, and the Payment be not ſufficient 
to acquit both the Principal and the In- 
tereſt due thereon; the payment will 
be applied in the firſt place to the diſ- 
charge of the Intereſt, and the Over- 
ou to the diſcharge of a part of the 

Yrincipal Sum 1 


f Quod generaliter oonſtitutum eft prids in uſu- 
ras nummum ſolutum accepto ferendum, ad cas 
uſuras videtur pertinere quas debitor exolvere cogi- 

Si forte. uſurarum rationem arbiter dotis recu- 
perande habere debyerit, ita eſt computandum, ut 
prout quidque ad mulierem pervenit non ex uni- 
verſa ſumma decedat, fed privs in cam quantitatem 
quam uſurarum nomine mulierem conſequi opor- 
tebat : quod non eſt iniquum. J. 48. ed. | 

uzri poterit an in vicem ufurarum hi fructus 
nt, que in fideicommiſſis debentur. Et cùm 
exemplum pignorum ſequimur, id quod ex fructi- 
bus percipitur, primum in ufuras, mox, fi quid 
ſuperfluum eſt, in ſortem debet imputari. J. 5. 


$. 1. , rer n fai. ler. c 


Article, unleſs che the 
ther 7 8 


1 
If in the caſes of the foregoing Ar- 6. Aud that 


| . ä Vr lhe 
ticle the Creditor had given an Acquir-7"," ” 


tance in general for Principal and Inte- ante 1,,1y 
reſt, the 3 would not be applied mention 
in an equal proportion to the diſcharge 505 Frinti- 
of a part of the Principal, and of a part oe 1 * 
of the Intereſt; but in the firſt place, 

all the Intereſt due would be cleared off, 

and the Remainder would be applied 

to the diſcharge of the Principal s. 


* Apud Marcellum quæritur, fi quis ita caycrit 
debitori in ſortem & uſuras ſe accipere, utrum pro 
rata & ſorti & uſuris decedant, an verò priùs in 
uſuras, & ſi quid ſupereſt, in ſorte. Sed ego non 
dubito 2 — cautio in ſorte & in uſuras priùs 
uſuras admittat: tunc deinde, ſi quid ſuperfuerit, 
in ſortem cedat. J. 5. F. wlt. . de ſolut. 


VII. 


When a Debtor obliging himſelf to 7. Zion he 
a Creditor for ſeveral Cauſes at one ande | 7 
the ſame time, gives him Pawns or, er 
Mortgages which he engages '\formorgaged 
the ſecurity of all the debts; the Mo- ce, 


ney which is raiſed by the Sale of the "ag 


Pawns 
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Debtor: if two per 


Of. ComPeNnSATIONS: Tit 2, S&f. 1. 


or Mortgages, will be applied in an e- 
qual proportion to the diſcharge of eve- 
ry one of the debts, But if the debts 
were contracted at diyers times upon the 
Security of the fame Pawns and Mort: 
gages, ſo as that the Debtor had mort- 
gaged for the laſt debts what ſhould 
remain of the Merge: after Payment 
of the firſt ; the Monies ariſing from 
the Pledges would in this caſe be ap- 


* 


plied in the firſt place ta the diſcharge 


of the debt of the oldeſt ſtanding h. 
And both in the one and the other caſe, 
if any Intereſt be due on account of the 
debt which is to be diſcharged by the 


payment, the fame will be paid before 


any part thereof be applied to the diſ- 
charge of the Principal. 
Cum eodem tempore pignora duobus contrac- 


tibus e ee retium eorum pro modo pecu- 
niæ cujuſque contractus creditor accepto facere de- 


bet. Nec in arbitrio ejus electio erit, cum debi- 


tor pretium pignoris conſortioni ſubjecerit. Quod 
{i temporibus diſcretis ſuperfluum pignorum obli- 
gari placuit, priùs debitum pretio 9 jure 
tolvetur, ſecundum ſuperfluo compenſabitur. J. 96. 
6.3. F de fon. | 

' Cum & ſortis nomine, 5 uſurarum aliquid 
debetur ab eo qui ſub pignoribus pecuniam debe 
quidquid ex venditione pignorum recipiatur, pri- 
mum uſuris Jus jam tune deberi conſtat, deinde 
quid ſuperfluum eſt forti 3ccepto ferendum eſt: 
nec audiendus eſt debitor, fi cùm parum idoneum 


| efle ſciat, eligit quo nomine exonerari pignus 


kan malic, 1 3. f & ber. 44. See the ff 
teenth Article of the third Section of Pawns and 
Mortgages. 


eee eee 


TITLE II 


Of COMPENSATIONS. 


PT often happens that the fame 
| P perſon is at the ſame time both 


£5229 Creditor and Debtor to ano- 
ther; as if an Executor 1s charged with 
a Legacy o a Legatec who was his 
15 are reciprocally 

indebted to one another for Money 


lent : if one has received and laid gut 


Money for angther : and two perſons 
may. be mutually indebted to one ano- 


ther, ſo as that one of them alone may 
owe different debts, or likewiſe botl 


of them. In theſe and other the like 


caſes, which are infinite in number, it 
is natural not to make ſo many payments 
as there are debts, ſo as for one of the 
two to pay to the other what he owes 
him, and to receive back again that 
which is due to him; but ſuch debts 


are compenſated, that is, every one re- 
tains in . opp of: what is due to him, 
that which he ayes to the other, he- 


ther it be for the whole debt, if the 


Sums arg equa], or by dęducting a leſſer 
&br out of a grewer, So that Com 


ponſations arp nothing elſe but two re- 


ciprocal Payments which are made at 
the {ame time, the Debtors giving to 
one another no other thing but their 
bare Acquittances, che deþrs being an- 
ulled for o much ax aj be found to 
be 10 0 7 by the Compenſation. | 
Altho' it ſeems natural that every 


There are 


Debtor who is on his part Creditor to ſeme debrs 


the perſon to whom he is indebred ma 
compenſate ; yet the uſe of Compenſa- 
tion is not extended indifferently to all 
ſorts pf debts. For there are ſome 
debts which the Debtors are bound to 
cg Ta to thoſe who are in other reſpects 
indebted to them, without inſiſting on 
Compenſation, as ſhall be ſhewn in the 
ſecond Sextion. 


or Stoppage, is allowed for Paymeng.] 1 penny 


1 


„ 
Of the nature of Compenſations, 
and of their eſect. | 


The CONTENTS. 


1. Definition of Or” 


which are 
not to be 
compenſat hy 
ed. 


: 2 5 1 
2. Compenſation prevents the circuit of 


two Payments. 


= : 


3. I takes place altho the debts to be 


compenſated be not equal in quan- 


Be ny” 
4. Compenſation hath its effeft of it ſelf, 
aud by virtue of the Law. 
. The Accompt ought to be ftated year 
e year, that the Compenſations 
may be made at the time that the 
Sums became duc. 8 

6. The Judge may compenſate by vertue 
e bus Office. — 


L 


"Ompenſation js 15 reciprocal Ac- 


| quitral of de 


ſon 
other! 


Compenſatio eſt debiti & crediti inter ſe con- 


tributio. J. 1. F. compenſ. 


II. The 


1. Definiti- 


| of debts between two per- on of Com- 
5 who are indebred the one to the pry/atio 
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2. Conpen- The uſe of Compenſations is neceſſa- 
ſation pre- ry to avoid the circuit of two Payments, 
vents the Which would happen, if each of the 
C nd COmpentare NDule bY 
ments, obliged firſt to pay what he owes, and 

then to receive back again what is due 
to himſelf. And it is natural, without 
fetching, this compaſs, for every one to 
retain in payment of what is due to him 
that which he owes on his part. Thus 


every Compenſation implies two Pay- 
ö A 


_ » Compenſitio neceſſaria eſt: quia intereſt noſtra 

-  potius non ſolvere, quàm ſolutum petere. J. 3. F. de 
VDnuſquiſque creditorem ſuum eundemque debi- 
torem petentem ſummovet, ſi paratus eſt compen- 
Are. d. 2. cod. ee N | 
Nec enim intereſſe ſolyerit, an penſayerit. J. 4. 
, | | 


3. 7: rakes Although the reciprocal debts be not 
Place, altbo equal ſo as to compenſate the whole, 


a = „yet nevertheleſs the Compenſation takes 
d be not ] 
— in fo that the greateſt debt is thereby ac- 


quantity. quitted for ſo much as the leaſt debt a- 
| mounts tos. | 
T _ % x74 
© Si quid invicem præſtare actorem oporteat, 
eo compenſato in reliquum is cum quo actum eſt 
debeat condemnari. H. 30. int. de Actim. Quoad 
concurrentes quantitates. J. 4. C. de campenſ. 


IV. 


1 


22 r ere being natural, it has 
ſation hath of it ſe 


a f, and by virtue of the Law, its 
o ofe# effect, although the perſons who have 
＋ right to compenſate do not think of it, 
ile Law. and even altho' both the one and the o- 

ther ſhould be ignorant of the debts 


they have to compenſate. For each of 


them being at the ſame time both Cre- 
ditor and Debtor to the other, theſe 
qualities are in Equity and in Truth 
confounded together, and annulled. 
Which hath this effect, t hat if, for ex- 
ample, two Heirs of two Inheritances, 
the Goods and Effects whereof were 
not yet fully known to them, ſhould be 
found in this quality of Heir to be re- 
ciprocally indebted to one another, the 
one for a Sum bearing Intereſt, and the 
other for a Sum bearing no Intereſt; the 
Intereſt would ceaſe to run, either in the 
whole, if the debts, were equal, or to 
the amount of the leſſer debt, and that 
from the day that the laſt debt ſhould 
appear to be due . 


© Placuit inter omnes id quod debetur ipſo jure 
dompenſari. J. 2 1. F. de cumpenſ. J. ult. C. cod. 
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lace in a ſmaller debt againſt a greater, 


Si conſtat pecuniam invicem deberi ipſo jure 
pro ſoluto compenſationem haberi oportet, ex eo 
tempore ex quo ab utraque parte debetur, utique 
quoad concurrentes quantitates, ejuſque ſolius quod 
amplius apud alterum eſt uſuræ debentur: ſi modo 
petitio earum ſubſiſtit. J. 4. C. eod. 

Ejus quantitatis, cujus petitionem ratio com- 
penſationis excludit, uſuras non poſſe repoſci ma- 
nifeſtum eſt. J. 7. C. de ſolur. ; | 

Cùm alter alteri pecuniam ſine uſuris, alter uſu- 
rariam debet, conſtitutum eſt à Divo Severo, con- 
currentis apud utrumque quantitatis uſuras non eſſe 


preſtandas, . 1 1. ff. de compenſ. 
It follows from the preceding Rule, 5. De Ae. 
that between perſons who are recipro- 7 o 
cally indebted to one another, as be- 
| p 2h | year by year, 
tween a Tutor and his Minor, between h: the 
Co-heirs, Co-partners, and others, if Comper/a- 
there be Sums owing which bear Inte- n 94 & 
reſt, the Accompts and Computation u , 
ought to be ſtated year by year, and in % Sum 
ſuch a manner that the Compenſations becare dut. 
and Deductions be made at the times 
that the Sums to be compenſated fall 
due, that the Intereſt may run, or ceaſe 
to run, according to the changes which 
the Compenſations and Deductions may 
make therein. „ | 
__ © Compenſationem haberi oportet ex eo tempore 
ex quo ab utraque parte debetur, utique quoad con- 
currentes quantitates, ejuſque ſolius quod amplius 


apud alterum eſt uſuræ debentur, fi modo petitio 
carum ſubliſtit. . 4. C. de compenſ. l. 7. C. de ſolut. 


V. wha 
Seeing Compenſation is made by the 6. me 


authority of the Law, it is in the power Judge may 


of the Judge, and it is likewiſe his duty, ee, 
in the caſes where there are mutual de- my 


mands between Parties, to compenſate 
of his own free motion, the reciprocal 
debts.in which Compenſation may take 
place; whether it be that the Compen- 
ſation have this effect, as to acquit to- 
tally the Parties, or that after the Com- 
penſation is made, one of the Parties 
ought to be condemned to pay ſome O- 


verplus to the other. 


In bonæ fidei judiciis libera poteſtas permitti 
videtur judici ex bono & æquo æſtimandi quantùm 
actori reſtitui debeat. In quo & illud continetur. 
ut ſi quid inyicem præſtare actorem oporteat, eo 
compenſato, in reliquum is cum quo actum eſt de- 
beat condemnari. Sed & in ſtricti juris judiciis, 
ex reſcripto Divi Marci, oppoſita doli mali excep- 
tione compenſatio inducebatur. Sed noſtra conſti- 
tutio eaſdem compenſationes quæ aperto jure ni- 
tuntur latiùs introduxit, ut actiones ipſo jure mi- 
nuant, ſive in rem, five in perſonam, ſive alias 
quaſcunque. S. 30. oft, de action. | 
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2. To tompenſa 


1. One com- 


peenſates only 
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Among what perfons Compenſation 
tales place, and in what debts. 


The CONTENTS. 


r. One compenſates only in his own right. 
te, it is neceſſary that the 


debts be clear and liquid. 


3. Aud that there be no exception to an- 


»nl the debt. 


| 4. Debrs which are not as yet become 


due, cannot be compenſated. 


Ry | There is ub Compenſation againſt Debts 


| of Publick Taxes. + 
6. There is no Compenſation in a Thing 
eg) de po ed, FR > 
7. Canes 
min what reſpett it takes place, and 
what not. 1 N 
8. If Compenſation is made of #wo debts 
equal in the Sums, but unequal in 
.  »,  »0ther reſpects. N | 
9. One can compenſate only that wwhich 
may be given in payment. 


1 3 


Ompenſation can only be made be- 
tween perſons who have in their 


in bs ow? on names the double quality of Cre- 


right. 


who demands a debt due to his Minor; 


ditor and Debtor: And if a Debtor 
exerciſes againſt his Creditor a Right 
which 1s not his own, as a Tutor does 


or an Attorney who ſues the debtor of 


the perſon who has given him a Power 
ſo to do; there will be no Compenſa- 
tion made of what the ſaid Tutor or 


NY may owe in their own names 
to the ſaid Debtors?. - 


Id quod pupillorum nomine debetur, ſi tutor 
petat, non poſſe compenſationem objici ejus pe- 
cuniz, quam ipſe tutor ſuo nomine adverfario de- 
bet. l. 23. F de cumpenſ. | 


II. 


7; It is not enough to make a Compen- 
poſere, i ic ſitiony that there be a debt on the one 


nece 
that 4 
debts be 
clear and 
liquid. 


ſide and the other, but it is moreover 
neceſſary that both the debts be clear 
and liquid, that is, certain and not liable 
to diſpute. Thus one cannot compen- 
ſate with a clear and liquid debt, a debt 
that is litigious, nor a pretenſion that 
is not ſettled. But it depends on the 
prudence of the Judge, to diſcern which 
debt is clear and liquid, and which is 
not * as he 5 not to defer giv- 
OL. 1. 


lion in Crimes and O fences, 


ing Sentence for a Debt that is clear 
and evident, becauſe of a demand of a 


Ita compenſationes _ jubemus, fi cauſa ex 
qua compenſatur liquida fit, & non multis amba- 
ibus innodata : ſed poſſit judici facilem exiturn 
ui præſtare. I. ul. C. de compenſ. | 
oc itaque judices obſervent, & non proclivi- 
ores ad admittendas compenſationes exiſtant: nec 
molli animo eas ſuſcipiant, ſed jure ſtricto utentes, 
ſi invenerint eas majorem & ampliorem expoſcere 
indaginem, eas quidem alii judicio reſervent: litem 


autem Nee jam pene expeditam ſententis 


ter minali componant. 4. I. ult. 


III. 


We muſt reckon among the debts 3. Adula 
which do not enter into Compenſa- there be no 
tion, thoſe which, altho' clear and evi- e e 


dent in themſelves, may be annulled by _ 3 


ſome Exception which the Debtor ma 


have againſt theme. Thus he who is 
indebted to a Minor, cannot compen- 
ſate what the ſaid Minor owes him b 


virtue of an Obligation againft whic 


he may be relieved. 
© Quzcumque per exceptionem perimi poſſunt, 
in compenſationem non veniunt, J. 14. F. de com- 


pol. 
TVs: 


'The debts of which the term of pay- 4. Debts 


ment is not yet come, are not compen- which are 


fated with thoſe which are due without * a 27 
any term, or of which the term is alrea- 7 _ | 
dy come*. And conditional debts, the comperſa:- 

effect whereof depends on the event of ed. 


a condition, cannot be compenſated till 


after the condition has happened. 


4 Quod in diem debetur non compenfabitur an- 
tequàm dies venit, quamquam dari oporteat. J. 7. F. 
de compenſ. | 


V. 


Thoſe who are indebted on account 5. There # 
of the Publick Faxes, ſuch as the Land- 2 Campen. 


Tax, Exciſe, Cuſtoms, and other Sub- 4, 


. op > 4) - h 
ſidies, cannot compenſate with theſe N 


ſorts of Charges that which the Prince Taxe:. 
may owe them on other accounts. For 
the nature and uſe of theſe Contribu- 
tions is ſuch, that nothing can retard 
the payment of them. And much leſs 
can they compenſate that which may be 
due to them from the perſons who are 
imploycd in collecting the Taxes. Thus, 
a private perſon who is aſſeſſed to the 
Land-Fax, cannot compenſate the Sum 
at which he is aſſeſſed with what may 
e be 
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be owing to | him by the Collector. or to the Civil Intereſt of the P „ ifſſed it 
; — eder of the Land- Tax can- the perſon accuſed be found to be a 11 = 
not compenſate with the publick Mo- Creditor of the Accuſer's, he may com- ,. 


nies which he has 1 9 8 8 59 C : 
the Receiver General may be indebted to e e eee 
him. But the other Likes which are 6. l 2 N nga l. 2. 
not privileged, and which one owes to . actio: ut puti ex 
the E may be compenſated cauſa furtiva, cxterorumque maleficiorum, fi de ea 
with what the Exchequer owes to the NR compenfatio locum habet. l. 10, 
fame perſon. Thus, for Example, if in 7 ey A | * 
- Eſtate —_ Sag wor _ hy on 8 . 
fiſcation t of Heirs, or by the r S | 
death of an A there be ſome of the -, 3 a” compenlares © debts, 7 4 _ 
Effects conſiſting in debts, the Debtors hed 594 Kos 4 15 * 8 . 
whereof are found to be hkewiſe Credi- — 15 20 ay wn © * ger debts + 
tors to the perſon to whom the Eſtate COLES $ CHE: 0008 NINEVE CLANET® in the 


ee "MN 1 4.14. ed in making the Compenſation. Thus, Sms, but 
oy Oe: Tg of thole debts 5 example, if he who was to pay a equal in 


other re- 
© Ta ea quæ reipublicx te debere fateris compen- . 


— * , 


Sum of Money in a certain place where 
it was the Creditor's intereſt to have it 


fari ea quæ invicem ab eadem tibi debentur, is cu- 


jus de ea te notio eſt, jubebit : fi neque ex Kalen- 


dario, neque ex vectigalibus, neque ex frumenti 
vel olei publici pecunia, neque tributorum, neque 
alimentorum, neque ejus qui ſtatutis ſumptibus ſer- 


vit, neque fideicommiſſi civitatis debitor ſis. J. 3. 


7 | 5 VI. | | 0 i Pecuniam certo loco 4 Titio dari ſtipulatus 
6. Ther s The Depoſitary of a Thing, and he ſum: is petit à me quam ei dabo pecuniam: quæro, 
1 who has ora tt a Thing for uſe, 2 3 1 1 N 
Thing de- cannot compenſate what they have by eam quoque pecuniam quam certo loco — pan 
ſited, or vertue of any of theſe Titles, with a miſit, in compenſationem deduci oportet: ſed cum 
debt which the Maſter of the Thing ſua cauſa, id eſt, ut ratio habeatur, quanti Titii in- 
depoſited, or lent, may owe to them. terfuerit, eo loco quo convenerit, pecuniam dari. 
And if two perſons had reciprocally “. F. de amfenſ. 
Things belonging to another depoſited IX. 


C. de compenſ. I. 2 0. . eod. I. 46. H. 5. F. de jure 
Hei. 5 5 


in their hands, there would be no Com- 


penſation between them in this caſe, but 
each of them would be obliged to re- 
ſtore the Thing which had been depoſi- 
ted in his Ts A 


Except actione depoſiti, ſecundum noſtram 
ſanctionem in qua nec compenſationi locum eſſe 
diſpoſuimus. J. ult. in f. C. de compenſ. 

Si quis vel pecunias, vel res quaſdam per depo- 
ſitionis acceperit titulum, eas volenti ei qui d 
ſuit reddere, illics modis omnibus compellatur : 
nullamque compenſationem, vel deductionem, vel 
doli exceptionem opponat. J. 11. C. depoſ. 


Sed etſi ex utraque parte aliquid fuerit depoſi- 


tum, nec in hoc caſu com 


tionis præpeditio 


oriatur: ſed depoſitæ quidem res, vel pecuniæ ab 


utraque parte quam celerrime, fine aliquo obſtaculo, 


reſtituantur. 4. J. 


Prætextu debiti, reſtitutio commodati non pro- 
babiliter recuſatur. 1. Alt. C. de commod. V. 1. 18. 
§. ult. F. commod. See the laſt Article of the third 
Section of a ſitum, and the thirteenth Article 


of the firſt Section of the Loan of Things to be re- 


paid, compenſates it in another place, 
and is by that means freed from the 
charges it would have coſt to have 
remitted the Money to the place where 


it was to have been paid; in making the 
Compenſation the value of the ſaid Re- 


mittance may be eſtimated, 


Since Compenſations are Payments], 9. Or can 
and that we cannot pay one t ing for 8 
tor n ſo neither can we compenſate z, given in 
any thing but what may be a in poymeu. 


another againſt the will of the 


payment. Thus, an Heir or Executor 
who had been charged by the Teſtator 
to give certain Lands to a Legatee, 
could not oblige him to compenſate 
with the faid Lands a Sum of Money 
which the ſaid Legatee might happen 
to owe him. Thus, he who ſhould 


owe a Ground-Rent that could not be 


redeemed, could not extinguiſh it by a 
Compenſation of a Sum of Money 
which the Creditor of the Ground-Rent 
might be indebted to him. But he 
could only compenſate the Arrears of 
the ſaid Rent that ſhould be due. 


ſtored in Specie. Nec intereſſe ſolyerit, an penſaverit. J. 4. in f. 
F. qui pot. See the ſecond Article of the firſt 
VII. = Aliud pro alio invito creditori ſolvi non 
7. Compen= In Crimes and Offences one does not teſt. 1. 2. . 1. in f. F. de reb. cred. See the a4 
ſation m compenſate neither the Accuſations, nor 


ences, in 


the Puniſhmentss. But when the mat- 


2 re- ter relates only to Coſts and Damages, 


Article of the ſecond Section of Payments. 
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SLE IE @ Ul. 
Of NOVATIONS. 
IT has. been remarked in the 


we may annul or diminiſh 
Engagements, by ſubſtituting a 


mer: fo as that there he only the ſecond 
Engagement which ſubſiſts, the former 
being annulled; and this may happen two 
ways. One, without any change of the 
perſons, by changing only the nature of 
the Obligation: And the other, by a 
change of the Debtor; whether it be 
that the firſt Obligation ſubſiſts, the ſe- 
cond Debtor charging himſelf there with 
inſtead of the former, who is diſcharg- 


ed from it, or that the new Debtor 


makes a new Obligation. Thus, for an 
example of the firſt of theſe two ways, 
if an Executor who is charged with a 


Legacy agrees with the Legatee to give 


him a Bond as for Money lent, amount- 

ing to the fame Sum with that which 
has been bequeathed to him, without 
making any mention of the Legacy in 
the Bond, and the ſaid Legatee gives 
the Executor an Acquittance for the 
Legacy; in this tranſaction there will 
be no change of the perſons, but only a 
change in the nature of the Engage- 
ment, an Obligation for Money lent be- 
ing ſubſtituted in the place of a Legacy 
due by a Teſtament. And it is this firſt 
way which we call Novation, and which 
ſhall be the ſubject matter of this Title. 
Thus, for an example of the ſecond 
way by the change of the perſon of the 
Debtor, if he who is indebted for Mo- 
ney lent, ſubſtitutes in his place another 
Debtor, who obliges himſelf for the 
ſame Sum to the Creditor, ſo that the 
firſt Debtor be diſcharged, the firſt En- 
gagement will be annulled in regard of 
the firſt Debtor, who will be no longer 
bound for the Money, and he who is 
ſubſtituted, will become Debtor in the 
place of the other. And it is this ſecond 
way which is called Delegation, whe- 
ther the new Debtor take A him to 
acquit the firſt Obligation which is ſuf- 
fered to remain in force, or whether 
the firſt Obligation is ſuppreſſed, and 
the new Debtor obliges himſelf by ſome 
other Titlez bur always in ſuch a man- 
ner that the Engagement of the firſt 


Vo I. I. 


Preamble of this Book, that 


ſecond * ps in the place of a for- 


N ovaTIoNs Tit. 3. Sect. . 


Debtor be annulled by that of the new 
Debtor, who ſucceeds in his place: and 


this ſhall be the ſubject matter of the 


following Title. 


[This method of amulling prior Engagements, by ſub- 


"ſtituting new ones in their room, is in the ancient Books of 


the Common Law of England deſcribed by the ſame name 


of Miva. Bracton lib. 3. cap. 2. num. 13, Fleta 
= | | | 


bb. 2. cap. 60.] 
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0 F the nature of N. ovation, and of 


ek. 
The CONTENTS. 


1. Definition of Novation. 


2. Novation is not preſumed, if it do not 
„„ 2 
3. The alterations made in a for mer Ob- 
 dtigation, do not innovate it. 
4. Novation of ſeveral debts into one. 
F. The Novation annuls the Mortgages, 
and other Acceſſories ofthe Olli- 


gation. | 


3 


* 


Ovation is the change which the 


Ho . | Defi- 
N Creditor and Debtor make, who; 


of No- 


in the place of one debt ſubſtitute ano- vation. 


ther; ſo that the firſt Obligation ſub- 
ſiſts no longer, and the Debtor remains 
obliged only by the ſecond*. Thus, 
for example, if after a Contract of Sale, 


the Price not being yet paid, the Seller 


takes a Bond from the Buyer as for Mo- 


ney lent, for the ſame Sum which the 


Price of the Sale amounts to, ſo as that 
the Contract of Sale be diſcharged, and 
no reſervation made thereof in the new 


Obligation, the Seller will have inno- 


vated his debt. * 


* Novatio eſt prioris debiti in aliam obligatio- 
nem, vel civilem, vel naturalem transfuſio, atque 
tranſlatio. Hoc eſt cùm ex præcedenti cauſa ita 
nova conſtituatur, ut prior perimatur. Novatio 
enim à novo nomen accipit, & à nova obligatione. 
J. 1. F. de novat. & deleg. | | 


II. 


There is never 5 Novation produ- ,, youarim 
of a ſecond Ob- rot pre- 
ligation, unleſs it appear that the Cre-/#77, if 


ced by the bare effe 


it do not 


to extinguiſh the firſt. For otherwiſe 
both Obligations will ſubſiſt b. 


o Novatio iti demum fit fi hoc agatur, ut nove- 
tur obligatio. Cæterùm fi non hoc agatur, duæ 


erunt obligationes. J. 2. in f. F. de nov. & deleg. 


Niſi ipſi ſpecialiter remiſerint quidem priorem 


obligationem, & hoc expreſſerint, quod ſecundam 


magis pro anterioribus elegerint. J. Alt. C. eod. 


See the following Article. 
| Uuu 2 III. If 


ditor and Debtor have had an intention e. 
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| pow debts 


3. the 4 i che alte l Briest acer (iy 


2 make ſome changes Sg 55 QObli- 
on, whether it he by adding to it a 
ligation, 5 hobo Surety, or ſome other ng 
nee w0n- arif, or by raking e 
are i. herber it be by 1 
niſhing the = y fixing a Oe 
ar ſhorter term af by.mak- 
ing the debt conditional if .it was pure 


and ſimple, or pure and ſimpple if it was 
; conta all theſe changes, and o- 
thers'of the like nature, do not make 
any Novation, becauſe they do not ex- 
tingu = the firſt de 
EXP Sf faid that it ſhould be null. And 
the firſt Obligation ſubſiſts, although it 

be not particularly mentioned that it 

reſerved, or that the faid changes are 
L kl without an intention to ine 

Aer. 


nne deres, volumina, 
Vetexis e ambi ane d 
. NN N ach ibuerit, vel mutaverit, 
pignus ek, quantiratern augendam, vel 
minuendam eſſe crediderit, vel en. ſeu 
tempus addiderit vel detraxerit, vel cautionem mi- 
norem acceperit, vel aliquid facerit ex quo veteris 
Juris es bant govationes: nihil pe- 
N 55 prioris cautelæ i ingoyari. Sed anteriora ſtare 
2. incrementum illis accedere: nifi ipſi 
alter remiſerint quidem priorem 
& hoc exprefſerint quod: ſceurdain niagis pro arte- 
Firibus © int. Et alter defuhimaus : vo- 
eſſe, non um. Etſi non 
Fi hr = ut 1 Nonatione (quod ſolito 
| „ r xauiry®- Græci dicunt,) c pro- 
— — Hoc enim naturalibus ineſſe rebus vo 
& non verbis entrinſecds ſaperyeaire, l. ali. C. 8 


AR C. deleg, 
ita fuero klipulstus, Juanta min A Titio 47 
Gitore exegi em, tantum Non fit novatio: 


en agitur, wt novetur. , 


=) 1 IV. | 
4: deus One may innovate ſeveral debts by re- 
ion of ſeve- ducing em into one ſingle debt, which 
ins ove. may comprehend ace all the 
others 4. Thus he to whom ſeveral debts 
are due for ſeveral cauſes, may reduce to 
one Sum all that is due to him, and take 
one ſingle Bond for the ſame as for Mo- 
ney lent, which Bond may comprehend 
all the other debts, and annul them. 


la ſumma admonendi ſumus, nihil vetare una 
2 plures obligationes novari. l. ult. 5. 2. 
1 Ke & diy 


V. 


oblipationem, 


5. The Ne- * the effect of Novation is to 
4at0s an annul the former Obligation the Mort- 
ges, the Sureties, and the other Acceſ- 
| 2 other loxies of the firſt Obligation do not ſub- 
Intereſt, if che 
any, ceaſes to 


els the 
Mortgages. 


of the O- 
* igation carrie 


Ho” Ny tad Olga 3 and t 
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unleſs it were 


rf niſi meliorem ſuam | 
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& pignus, uſuræ non currunt. J. 18. ead. 


111 * * N 17 9 

N 1 F< 
4 ; 5 : 

by 1 * 
* Xx * 4 1 * 
= - 1 * 7 7 * * 
8 * 8 
0" 


ee have FE to make 


The CONTEN 7s. ; 


1. Who may innovate.” 
2. A Tutor may e 777 the . 


tage of his Minor. 
3. An Attorney may innovote, if he has a 
| Warrant ſo to do. 


4+ Any one of the Cretlitors who has 


Power to receive payment, may in- 
10. 


J. Novation by anther perſon than the 


Debtor. 


6. All debrs W th be inno- 


vated 4 


I. 


LL perſons vi are ae 1 
cont may innovate both 

What they owe, and what is owing to 

them. And thoſe who cannot o ige 
themſelves, fuch as Prodigals who are 
interdicted, cannot make 45 Novation, 


unleſs thereby ee better heir condi- 
tion“. 


* Cui dog zndendidtum eſt 


t e 


II. 


Tutors and Curators. may make No- 2. {Tito 
vations for thoſe who are under their 2% = 
charge, provided i it be for their advan- the ade. 
tage®. tage of his 


Minor. 
d Tutor (novare) poteſb. ſi hoc pupillo 
J. 20. $. 1. F de novat. & deleg. Agnatum 1 
aut prodigi curatorem novandi jus habere minimè 


dubitandum eſt : fi hoc furioſd vel odi 
Lal. F. 1. wd. * e. 


III. 

— who have a Special Power 7 E- 
to innovate, or who have a general Let- tate if 
ter of I impowering them tohe has 
take care of all the-Goods and all the mor 0 
Affairs of the perſon who conſtitutes” 
dem may innovate for the ſaid per- 

n. 


© Novare poſſumus, aut ipſi, ſi ſui juris ſumus: 
aut per alios qui yoluntate noſtra ſtipulantur. I. 20. 
F de novar. Procurator omnium bonorum (novare 

poteſt.) d. l. 8. I, 
IV. If 
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4. 4% ne If two perſons are Creditors 
of the Cre- 
litors wha 


has power 


5. Nova- As a third perſon 


|! receive 


IV. 
ſame debt ſolidly, that is, in ſuch a man- 


demand it, and to diſcharge the Debtor, 


>. 


Si duo rei ſtipulandi 
babent: Se quid juris unuſquiſq 

Ferè autem convenit, & uni racks 
_ Judicium petentem totam rem in litem deducere: 
item ynius acceptilatione- perimi utriuſque obliga- 
tionem. Ex quibus colligitur, unumquemque per- 


inde ſibi Fe, ac fi. ſplus ſtipulatus eſſet, ex- 


cepto eo quod etiam facto ejus, cum quo commune 
jus ſtipulantis eſt, amittere debitorem poteſt. Se- 

cundùm quæ, fi unus ab aliquo Ripuletur novatione 

quoque eum ab altero poterit, cum id ſpe- 
cialiter agit. J. 3 1. f. 1. . de nowat. c deleg. See 
the ſeventh Article of the third Section of Pay- 
ments, and the ſecond 


two, (Fc 9 
ü 6 a . 


who is no ways 


tion by ano jmtereſted with the Debtor may pay for 


ther perſon. 
than the 


Debtor. 


6. AE All forts of debts 


him, ſo likewiſe he may innovate his 
debt without him, he obliging himſelf 


in the Debtor's place to the Creditor, 


with an intention to innovate the faid 


- 


debt, and to annul it e. 


och ego debeq, fi alius promittat; liberare me 

poteſt, fi noyatfonis caust hoc fiat. 1, 8. F. 1. F. de 
novat. Liberet me is, qui quod debeo promittit, etiam 
fi nolim, d. (. 8. in. f. See the ſecond Article of 
the third Section of Paytnents. i 


VI 


whatſoever with- 


whatſoever out diſtinction may be innovated, in the 


"fame manner as they may be extinguiſh- 
od by other ways which acquit, or an- 
nul them. Thus, one may innovate a 
debt which was ſubject to Reſtitution, 
or Reſciſſion, a Legacy, a debt due by a 
Tranſaction, or by a Sentence of Condem- 
nation in a Court of Juſtice, and any other 
debt, from what cauſe ſoever it may 
proceed t. And the Novation ſubſiſts, 
although the new debt may not ſuhſiſt; 
as if it were liable to be yacated, or 
that the debt ſubſiſting it ſhould prove 
to be uſeleſs, the new debtor being in- 
ſolvent. For theſe events would nat 
make the firſt Obligation to revive, 
which was extinguiſhed by the Nova- 
tions. | 

Illud non intereſt qualis proceſlit obligatio, 
utrum naturalis an civilis, an honoraria: & utrùm 
verbis, an re, an conſenſu. Qualiſcumque igitur 
obligatio fit quæ præceſſit, novari verbis poteſt: 
dummodò ſequens obligatio aut civiliter teneat, aut 
naturaliter, ut puta fi pupiilus ſine tutoris auctori- 
tate promiſerit, l. 2. f. 1. F de nouat. Legata vel 


fideicommiſſa ſi in ſtipulationem fuerint deducta, & 


doc actum ut noyetur, fiet novatio. l. 8. 5. 1, wd. 
& See the fel Article of the feſt Seflion. 
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ner that each of them alone has right to 


any due of them may innovate the 


ſint, an alder jus novandi 
ibi acquiſierit? 
ſolri: & unum 


Section of the Solidity among 


rent kind. 
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of DELEGATIONS, 


HE nature of Novations and 7h ject 
ET Delegations, with the diffe- 7977 7 
(Ry. rence that is between them, has 


been explained in the Preamble of the 


foregoing Title. And it has been there 


obſerved, that woo pon may be made 
in two manners. For one may delegate 
fo as that the Obligation of him who 


x 
* 


_ delegates or appoints another Debtor in 


his place, be annulled, and do not any 


longer fubſiſt; as if it was a Bond 
which was cancelled, the new Debtor 


binding himſelf by another Obligation, 
either of the ſame nature, or of à diffe- 
And one may likewiſe fo 
delegate, as that the firſt Obligation ſtill 
ſubſiſting, che firſt Debtor be diſcharged 


from it, and that there remain no other 


Debtor befides the perſon who is dele- 


gated. And in boch theſe manners of 


elegation, it is always cerram that the 
Obligation of the firſt Debror is annul- 
led, ſince he remains no longer bound, 
and the Delegation making a new Debr- 
or, makes Fkewilt for this reaſon. a 
new Obligation. 

We mile here this remark, becauſe 
although this diſtinction of the two 


o 


manners of Delegation be not Zeche 
6 he Texts whic 


and preciſely markef in 

are quoted upon the Articles of this Ti- 
tle, yet it is a natural conſequence of 
what they contain of the nature and ef- 
fects of Delegation. 

It follows from theſe Remarks on the 
nature of Novation, and that of Dele- 
gation, that all Delegations imply a No- 
vation, ſince in the place of a former 
Obligation a new one is ſubſtituted, 
205 eyery Nayation does not imply a 
Delegation, ſecing the Debtor may in- 
novate his firſt Obligation by a new 
one, in which he may oblige himſelt 

c yp ſubſtituting any other 
new Debtor in his ſtead. 

: [What is here explained nnder the Ti, gatian 
15 5 the antient = wp treat {th {Jugs 
land, comprehended under the general name of Novation. | 
Bracton lib, 2. cap. 2. num. 13. Fleta lib. 2. cap. 60.}- 


The CONTENTS. 
1. Definition of Delegation. 
2. Delegation requires the conſent of all 
parties concerned. | 
3. Difference between Aſſignment of a 
debt, and Delegation. 
4. Another 
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Ce, 4. Another difference. actiones mandantur contrahi ſolet. J. 1. C. de novat. 
Y een Obligation of a third perſon for 144 An er 34195 75 Vn G 


| | | he De oy male a le ation. 5; 23.3 ha 1 nn 421 54 of TINO: At A 1 N nd . 
6 Del ation v0 the Gade p- 4% no- here is moreover this difference be- 4. Ae 
| Fa : | e, ESRI _ tween the Aſſignment | of a debt and. De-4ferexe. 


t her 9 his Aer. 12 \ 4 1 C4 * 1 $5 * 14 ; - l "a * 4 
Wan lin, legation, that he hg makes an Aſſign- 


8. 8 — of 1 the ment may receive the debt which he 
L 0s allignecy. #-ictimation thereor has 
9. The perſon delegated cannot male uſe * —— 3 N 8 

I the exceptions which he had a. ift 00: OO Fim vnd CO CHE Uh 
Saft bim who delegated bin. pc had nde over 10 another perlon. 
115d 74 nee be had made over to another perſon, 

r e ern Routes "os ©, +++” _ does. not» hinder the Debtor who has 
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obliges himſelf in his ſtead to the Cre- 


ditor; ſo that the firſt Debtor is ac- 


quitted, and his Obligation extinguiſh- 
ed, and the Creditor; contents himſelf 
with the Obligation of the ſecond 
- © Delegare eſt vice ſua alium reum dare creditori. 
J. 11. de nouat. & deleg. | Solvit qui reum delegat. 
1.8. f. 3. F ad Palleian. Bonum nomen facit credi- 


tor qui admittit debitorem delegatum. J. 26. F. 2. 


F mand. See the ſeventh Article. 


23 | Sake 
2. Delega- There is this difference between No- 


eim raquires vation and Delegation, that whereas a 
= A. third perſon may innovate the debt of 
ler the Debtor without his conſent b; De- 
ed. legation is not made but by the conſent 


both of the Debtor who delegates ano- 
ther in his place, of the perſon who is 
delegated, and of the Creditor who ac- 
cepts the Dele Baton, and who contents 
himſelf with the new Debtors. _ 

See the fifth Article of the ſecond Section of Nova- 
tions. | | 

© Delegatio debiti niſi conſentiente & ſtipulante 
promittente debitore, jure perfici non poteſt J. 1, 
C. de novat. & deleg, 9 


' SOT | ee 
3. Dif- We muſt not confound Delegation 


rence 4% with the Aſſignment which a Debtor 


makes to his Creditor of what is owing 


of a debe, to him by another perſon. For where- 
ad Dele- as Delegation implies the will of him 
garn. who obliges himſelf in the 1 of ano- 


ther, and acquits the firſt Debtor; the 
Aſſigument of a debt is as it were a Sale 
of what is owing by a third perſon, 
which may be made without his con- 
ſent, and it may be agreed that he who 
makes the Amen ſhall remain ob- 
liged as before 4. 


4 Delegatio debiti, nifi conſentiente promittente 
debitore, jure perfici non poteſt. Nominis autem 
venditio & ignorante, vel invito eo adverſus quem 

COS | 


_ &gati%. ig indebted ſubſtitutes a third perſon who another cannot acquit his Obligation 


but by paying the debt to the Creditor 
who has accepted it. ; 


© Sidelegatio non eſt interpoſita debitoris tui, ac 
propterea actiones apud te remanſerunt, quamvis 
creditori. tuo adverſus eum ſolutionis cauſa manda- 
veris actiones: tamen uam lis conteſtetur, ' 


vel aliquid ex debito accipiat, vel debitori tuo de- 
nuntiaverit, exigere à debitore tuo debitam quanti- 


tatem non vetaris: & eo modo tui creditoris exac- 
tionem contra eum inhibere. J. 3. C. de novat. & 


. 


If a Debtor makes over to his Credi- 5. Neicher 
tor that which a third perſon owes to e A. 
him, or if the ſaid third perſon becomes 2% 5 
bound for the ſaid Debtor to his Credi- ;4e Olga. 
tor, ſo as that both in the one and the u of 4 
other caſe the firſt Debtor remains ob- * 
liged ; it will be neither a Delegation, B , 
nor a Novation; but an additional Se- abe « De- 
curity which this Debtor, who remains {garion. 


ſtill obliged himſelf, will give to his 
Creditor, the firſt Obligation till ſub- 


ſiſting f. 5 
f Si quis diam perſonam adhibuerit, vel mutave- 


Tit=—tihil penitus prioris cautelæ innovari: ſed 
anteriora ſtare, & poſteriora incrementum illis ac- 
cedere. J. mult, C de novat. & deleg. | 


The Creditor to whom his Debtor 6. Delega- 
delegates another Debtor in his place, zio #0 
may either accept the Delegation him- ©" 


; x to another 
ſelf in his own name, or give his order by his or- 


that it be accepted by another perſon. ge. 
And in this ſecond caſe, the Delegation 


makes a change both of the Debtor, and 
of the Creditor 8. 


e Delegare eſt vice ſua alium reum dare creditor, 


vel cui juſſerit. l. 1 1. F. de novat. & deleg. 


ä VII. | - 
Delegation is a kind of Novation. 7. Delegs- 


For the firſt Obligation of the perſon . ©. 


who delegates is extinguiſhed by the ey No- 


Obligation of him who is delegated b. 
. Ex 
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Of the Ceſſion of Go 


Ex ͤcontractu pecuniæ creditæ actio inefficax di- 
rigitur, fi delegatione per ſonæ rite facta, jure no- 
vationis vetuſtior contractus evanuit. J. 2. C. de nov. 
& deleg. Si delegatio non eſt interpoſita debitoris 
tui, ac propterea actiones apud te remanſerunt, &c. 
J. 3. we Quod ſi delegatione facta jure noyationis 
tu liberatus es, &c. 4. I. 3. See the firſt Article. 


* A | + þ | 
8. The per. Fe who is delegated by the Debtor 
* m" being obliged himſelf to 1 Creditor, 
revive the cannot revive the firſt Obligation, 
former Ob- which is annulled by the Delegation, 


Latin. nor mortgage the Eſtate which the firſt 


Debtor had engaged. And the Creditor 
on his part has no longer any recourſe 
againſt the perſon who has delegated; 
although the new Debtor ſhould be- 
come infolyent, or even although he 
had been inſolvent at the time of the 
Delegation. For one does not any more 
conſider the origine of the firſt debt, 
but only the ſecond which has annulled 
the firſt. Which is to be underſtood of 
the caſe of a true Delegation which has 
innovated the debt i. 


i Paulus reſpondit, fi creditor a Sempronio no- 
vandi animo ſtipulatus eſſet, ita ut a prima obliga- 
tione in univerſum diſcederetur : rursùm eaſdem 
res à poſteriore debitore, ſine conſenſu prioris obli- 
gari non poſſe. I. 30. ff. de novat. & deleg. 

Si delegatione fa&ta jure novationis tu liberatus 
es, fruſtra vereris ne co quod quaſi a cliente ſuo non 


faciat exactionem, ad te periculum redundet: cùm 


verborum obligationem, voluntate novationis 

interpoſita, à debito liberatus ſis. J. 3. in f. C. eod. 

Bonum nomen facit creditor qui admittit debito- 
rem delegatum. 4. 26. F. 2. in f. f mand. 


IX. 


p. The per- In the fame caſe of a true Delegation 
ſon delegat-Vhich has innovated the debt, if the 
> Pg" ofp<rion who is 8 had juſt excep- 
the excep- tions againſt the rſt Debtor which he 


tions which had not reſerved, he cannot make uſe of 


he bad a- them _ the Creditor, even al- 
gainſt him h hi 


” though his exceptions ſhould be ground- 
— ed * ſome Fraud of the perſon Tho has 
delegated him. For the firſt Obligation 
ſubſiſting no longer, the ſecond derives 
its nature from what is tranſacted in the 
Delegation between the perſon delega- 
ted and the Creditor, whoſe intereſt is 
altogether independent on what had pre- 
ceded between his Debtor and the per- 
ſon who is delegated. Thus, for exam- 
ple, if he who 1s delegated was indebted 


to the perſon who delegated him only 


on the account of a Donation which he 
had made him; the perſon delegated 
cannot make uſe of the exceptions which 
Donors have againſt the Donees, ſuch 
as the Right of revoking the Donation 
becauſe of the ingratitude of the Donee, 
or of having ſome fayour and indul- 


9 


ods, &c. Tit. 3. 


gence in the payment of a Sum which 


Was given as a meer Bounty. Thus, for 


another example, if the perſon delegated 
was indebted to him who delegated him 
by virtue of an Obligation againſt which 


he might have been relieved, having 


granted it during his Minority for Mo- 
ney which he borrowed and ſquandered 


away idly, he could have no relief 


= the Creditor, if at the time of 
the Delegation he was of agel. 


Doli exceptio quæ poterat deleganti opponi, 
ceſſat in perſona creditoris cui quis delegatus eſt, & 
in cæteris ſimilibus exceptionibus. I. 19. fe de no- 
vat. & deleg. (Qui) jam exceſſit ætatem viginti- 
quinque annorum, quamvis adhuc poſſit reſtitui ad- 
verſus priorem creditorem 8 exceptio- 
nem amittit.) Ideo autem denegantur exceptiones 
adverſus ſecundum creditorem, quia in privatis con- 
tractibus, & pactionibus non facile ſcire petitor po- 
teſt, quid inter eum qui delegatus eſt, & debitorem 
actum eſt: aut etiam ſi ſciat, diſſimulare debet nec 
curioſus videatur. Et ideò merito denegandum eſt 
1 eum exceptionem ex perſona debitoris. 4. 

19. 

Si Titius donare mihi volens, delegatus à me cre- 
ditori meo ſtipulanti ſpopondit, non habebit adver- 
ſus eum illam exceptionem, ut quatenus facere po- 
teſt condemnetur. Nam adverſus me tali defen- 
ſione merito utebatur, quia donatum ab eo petebam: 
creditor autem debitum perſequitur. J. 3 3. eod. See 
the ſixth Article of the ſecond Section of Donations, 
and the ſecond Article of the third Section of the 
ſame Title. 


ie 
n 


Of the CESSION of GOODS, 


and of DISCOMFITURE. 


'S, 


comfiture, are two conſequen- 
ces of the inſolvency of Debt- 
ors, whoſe Goods and Effects 
are not ſufficient to pay their Creditors. 
And it is becauſe of this connexion be- 
tween theſe two matters, that they are 
here pres under one and the ſame Ti- 
tle. We ſhall find in the firſt Section 
what relates to the Ceſſion of Goods, 
and the matter of Diſcomfiture ſhall be 


treated of in the ſecond Section. 


+ SEC: 
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HE Ceſſion of Goods, and Diſ- Connexion 
between 

theſe two 

matters. 
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"THE Ceſſion of Goods which ſhall 
be treated of in this Section, is a 


this Section. 2 which che Laws have granted 


bees > in a Court of Juf 


to Debtors, that they may deliver _ 

Bodies from Impriſonment, b * 

Een to thei ewes a up all their 
Creditors. + 

It is to be "be 50 chi: this 


matter, that whereas in the Roman Law 


t þe made 

ice, but alſo 
vate, either by the Debtor himſelf, 

4 y ſome other 1 55G having autho- 


the Ceſſion of Goods 


rity Ro him; the Ordinances "4 


We have prohibited the receiving 
the Ceſſion of Goods otherwiſe than by 
the Debtor in perſon, before the Judge, 
in open Court, with the Formalities 
which they have preſcribed b, that the 
Ceſſion of Goods may be attended with 
ſhame and confuſion, in order toreſtrain 
the too great facility and frequency of 
them. And altho' it might ſeem rea- 
ſonable to exempt from this diſgrace 
thoſe who are reduced to make a Ceſ- 
ſion of their Goods by reaſon of loſſes 
happened to them without their fault, 
which ought to diſtinguiſh their condi- 
tion from that of Debtors who are re- 
duced to that ſtate by their own Kna- 
very, or bad Conduct e; yet the Ordi- 
nance has not made this diſtin&tion, that 
there might be no gap left open for the 
encouragement , of perſons to make a 
Ceſſion of their Goods. 


Bonis cedi non tantum in jure, ſed etiam extra 
jus poteſt, & per nuntium, v epiſtolam id de- 
Se L ut. F. de ceſſ. bon. 1 © 

» The Debtor in per 
withing a Sword, and bare-headed. Ordinance of 1510. 
Art. 70, and that of 1490. rt. 34+ 

© Ubi enim locorum juſtum eſt, ut is qui in 
univerſum ex accidenti, non ſupina negligentia, res 
ſuas amiſiſſe traditus eſſet, denuò per vim ad igno- 
minioſam vitam 3 Novel. 135. in pra- 
Fatione. 


Beſides che eres of the Ceſſion of 
Goods, the Laws of France have grant- 
ed to Debtors that of Reſpites or De- 
lays of one year, or of five years, which 
the Ordinances impower 8 e Judges to 


grant to Debtors, upon a judicial en- 


uiry into the reaſons they have to offer 

eſirin "g the ſame, the Creditors be- 

ing called to make their exceptions a- 
gainſt it d. | 


of 


are many cauſes hic 


' while the Court is fitting 


ed durin 


The CIVI L. Ew. . Book IV. 


be Reſpites 3 in the E Pa BY 
on the Greditors t 
who had it in their choice either to ob- 
lige the Debtor to make Ceſſion of his 
Eſtate, or to grant him a delay of five 
years. And it was 120 the plurality of 
voices among the 


choice Was 15 ared, reckoning the 
| ; „ not y the number of the 
redivors, but by * ſtrength _ force 


of their Credits; IG that 9s. ſingle Cre- 


| ditor, whoſe Credit was more than that 
| of all the others, was Maſter of this 
E © And the Debtor was obliged 


to giye Security, in order to obtain 4 


delay*. | 
* Majorenn eſſe partem pro modo Al bon non 
pro numero perſonarum Tum placet . 8. pat de . 


Vid. l. ult. Cod. qui bon ced. poſſ. 
: . 1.4. C. de faul. imp. of. ety 


All Debtors are not received alike to 
make Ceſſion of their Goods, nor to 
have the benefit of a Ref * but there 

may hinder 
their obtaining theſe Favours, as well 


on the part of the Debtor who is 
found to be unworthy of them, as on the 


art of the Creditor to whom this pre- 


judice cannot be done, either becauſe of 
of his Debt, or for other 


the privalg 
cauſes. 'Thus, they do' not allow the 
benefit of aCeffion of Goods to one who 
owes a Civil Intereſt. adjudged. for a 

Crime: Thus a Farmer who enjoy- 
ed the Fruits of his Farm is not allowed 
this benefit: Thus, the Ceſſion of Goods 
does not take place 


who is poſſeſſed of a Pledge, and does 


not deprive him of the ac he has 


on the Thing which the Debtor had 


parted with for his advantage. Thus, 


the Cuſtoms in ſeveral parts of France 
have differently regulat 


Debt adjudged by a L after hear- 
ing both parties, for Rents of Houſes, 
or of Farms, Penſions, Coſts taxed, a 
Sale in the publick Market, a Sale of 
Lands or Houſes, Alimony, Medicines, 
Funeral Charges, the Wite's Marriage 

Portion demanded by the Huſband, or 
the Wife's Jointure demanded by the 
Widow, Arrears of Rents, which ſome 
Cuſtoms reſtrain to Ground-Rents, Sa- 
laries and Wages of Servants and Day- 
Labourers, debts owing to poor perſons 
who cannot conyeniently he out of their 
Money, debts due to Minors, contract- 
their Minority, Monies re- 
maining 1n the hands ns who 
have been intruſted with the Admini- 
{tration 


editors har this 


poſe a Creditor. 


many Caſes in 
which the Reſpite, or Delay does not 


take place; as in a Depoſitum, in a 
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> which the Cuſtoms of France have ſpe- 
a W | 
Cified, although not any one of them 


ha 
2 


o 
: 


o 


ſtration of Goods belonging to the 
Church, or to the Publick, or who 
have been Tutors or Curators, upon the 
balance of their reſpective Accompts. 


5 All theſe ſeveral Caſes are thoſe 


comprehends them all. And one may per- 
ceive this tobe common to them all, that 
the Ceſſion of Goods, and the Reſpite, 
are refuſed, either becauſe the Debtor 
has rendred himſelf unworthy. of this 


benefit, as in the caſe of debts ariſing 


from Crimes and Offences, in a Depoſit, 
and in ſome others: or becauſe of the 
privilege of the debt, as in debts of Ali- 
mony, and Servants. Wages: or by rea- 
ſon of the quality of the Creditor, as in 
debts owing to Minors, and to poor 
perſons who cannot wait for their Mo- 


ney. | 
. It may be eaſily judged from theſe 


different Cauſes which exclude Debtors 


. 
& 
T7 


* 


= 


tom the benefit of the Ceſſion of Goods, 


and of the Reſpite, that there may be 


ſeveral other _— ao Ny the ſame 
Principles may be applied, according to 
ality of the : 


the 


redit, the Knavery 


of the Debtor, and the conſequences 


thereof with reſpect to the Publick In- 


tereſt. And ſeeing the greateſt part of 
theſe Rules which except certain debts 
from the benefit of the Ceſſion of 


Goods, and of that of Reſpite, are ob- 
ſerved in all the Cuſtoms of France, al- 


though they do not all make mention 


of them, and that ſeveral of them ſay 
nothing of any one of them, and alſo 
that almoſt all theſe Rules are obſerved 
in the Provinces which are governed by 
the Written Law, which is the Roman 
Law; one may in all places apply the 
Rules of E „ "which diſtinguiſh be- 


tween the Caſes, wherein the Ceſſion of 


Goods and the Reſpite may take place, 
and thoſe in which it would not be juſt 
or reaſonable to allow that benefit. 
Thus one may apply them in the Caſes 
where the Fraud of t 

ſerve it, altho' the ſaid Caſes ſhould be 


different from thoſe mentioned in the - 


Cuſtoms. %%%%%%%Côͤ¶ͤĩͥĩ? ˙?é7J OC OS 
Me thought it convenient to explain 
in this place the particular Cauſes which 
exclude Debtors from the benefit of the 
Ceſſion of Goods, and of Reſpite, be- 
cauſe the ſame being explained no where 
but in the Cuſtoms of France, it would 
not have been proper to ſet them down 
as Rules in the Articles of this Section. 


It remains only that we remark on 


the Ceſſion of Goods, that not only it 
does not take place in Bankrupcies in 


Vo IL. I. 


fi the. Geffimn of Gudr, &c. 


France, but that by the Ordinances 


he Debtor may de- 


it. 3. Sock. i. 


Fraudulent Bankrupts are puniſhed ex- 


emplarily, and even with death, and 


” 


as their Accomplices$. 


_. thoſe who ps in their Fraud are 


alſo puniſhe 


8 \Ordmance of Orleans, Art. 143. Of Blois, At. i 


OF. R in the year 1609, 


In England, the benefit of Ceſſon 77000 is allowed 


40' 0. perſon by any general Law, - except in the cafe of 


Bankrupts ; who by ſurrendring themſelves, and making 


a full and ingenuous diſcovery of all their Goods or Eſtate, 
and of all Books, Papers, and Writings relating thereto, 


and delivering up to the Commiſſimers appointed for 


that purpoſe, all ſuch Goods or Eftate, Books and Papers, 
As at the time of their Parts arr be in their Fe- 


ond in all ee things een rhemſebues to thy Bf ] 


Parliament, are diſcharged from all Debts owing 6; 


at the time of Bantrupey, as ſhall be farther talen na- 


4 & 5 Annz, cap. 17. And ſometimes poor Prijoners 
are diſcharged from their Debts by particular Act, 7 
Parliament, they complying with "the conditions thore 


tice. of in the ſecond Section of this Title. Vid. Statute 


proſcribed. 45 by Sr, 6 Geargii, rent dee | 


Pot Priſoners, who ſhall in open Court ſubſcribe 


and deliver in a Schedule of their whole Eftates, and | | 
their Debtors, and the Sum: by them 


the Names of 
awing, and the Places F their Abode, and of fle 
Witneſſes that can prove. ſuch Debts, and ſhall 
take the Oath in the ſaid Act preſcribed. And the 
Eftate, Debts, and Effects belonging to the ſaid Priſoners, 
are by the ſaid AF veſted in the Clerk of the Peace, who 
is to make an Aſſignment thereof to ſuch of the Creditors 
of the ſaid poor Priſoners as the major part of them 


ſhall dire, in Truſt for themſelves, and the reſt of the - 


Tube CONTENTS. 
1. Definition of the Ceſton of Goods. 


2. The Colon of Goods does not wholly 


diſcharge the Debtor. 


4: The Ceſſion comprehends the Rights 


fallen to the Debtor. © 


4. 07 goods which the Debtor atquires 


after the Ceſſiun. 
5. The Debtor ought to make the Ceſſiots 
f his Goods upon Oath. wg 
6. The Ceſſion of Goods does not immedi- 


perty of them. .. . 


7. The Ceſſion is not received, unleſ the 


Debtor own the debt. 


8. The Ceſſton does not diſcharge the Fure- 


ties. 


g. The Ceſſion made to ſome of the Credi- 


tors, takes place with regard to 
all. T 


I. 


IE Ceſſion of Goods is the ſur- 1. Defni- 
render which the Debtor makes 4% 
of all his Eſtate to his Creditors, that n of 


he may either get out of priſon, or 
avoid being caſt into it. 


Qui bonis ceſſerint, niſi ſolidum creditor GY | 


perit, non ſunt liberati. In eo enim tantummodo 


hoc beneficium eis prodeſt, ne judicati detrahantur 


in carcerem, J. 1. C. qui bon. ced. poſſ. l. ult. eod. 
| XX II. The 


ately ſtrip the Debtor of the pro- 
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2. The cf. The Ceſſion of Goods acquits the 


fang d Debtor only for ſo much as the value of 
ee nt the Goods which he delivers up amounts 
. o, and does not exempt him from re- 
Debtor, maining ſtill Debtor for the Overplus®. 


e Niſfi folidum' creditor receperit, non ſunt libe- 


1 11 


a wee. 


. c The Goods which the Debtor was 
fon ſee not yet in poſſeſſion of when he made 
herds the the Cell 


Robe, Fall- tl ion of his Goods to his Creditors, 
e dle, but to which he had then actually ac- 


Debt. quired the Right, ſuch as an Inheritance 


which he had not as yet entred upon, 
are comprehended in the, Ceſſion: an 
the Creditors may exerciſe upon the ſaid 
Goods the Rights of the Debtor <. _ 
© Sj qua ipſi jura lex vel ex kzreditate, vel cog 
natorum donatione, in rebus mobilibus præſtet, in 
quarum poſſeſſione nondùm conſtitutus fit, com- 
petere tamen ipſi videantur, poſſintque creditores, 
vel partem ex lis, vel etiam totum colligere. Nov. 
1 5 5 . t. 1. : . FE LOR | 


eee 
4. OfGoods The Goods which the Debtor ma 


which the chance to acquire after the Ceſſion, w 


e be ſubject to his Creditors for what ſhall 
Je Ceffm, remain ſtill unpaid of their debts, but 
the Creditors cannot throw the Debtor 
into priſon for the debts contracted be- 
fore the Ceſſion, nor {trip him fo of his 
new Acquiſitions, as not to leave him 
any thing for his ſubſiſtence. And one 
ought to leave him whereupon to ſub- 
ſiſt, eſpecially if what he has newly ac- 
quired has been given him for that end, 
and that it yields him no more than 
what is barely neceſſary for his Food and 
RNaiment 4. . 
Si quid poſteà eis pinguius acceſſerit, hoc ite- 
rum —— e. debiti poſſe a creditoribus legi 


timo modo avelli. J. 7. in f. C. qui bon. cedere poſſ. 
Si debitoris bona venierint, poſtulantibus credi- 


toribus permittitur rursùm ejuſdem debitoris bona 


diſtrahi, donec ſuum conſequantur, ſi tales tamen 
facultates acquiſitæ ſunt debitori quibus prætor mo- 
veri poſſit. J. 7. F. de ceſſ. bon, I. 3. C. de bon. auth. 
5 Is qui bonis ceſſit ſi quid poſtea acquiſierit, in 
2 facere poteſt convenitur. J. 4. F. de ceſſ. 


Qui bonis ſuis ceſſit, fi modicum aliquid poſt bo- 
na ſua vendita acquiſierit, iterùm bona ejus non 
veneunt. Unde ergo modum hunc æſtimabimus, 
utrùm ex quantitate ejus quod acquiſitum eſt, an 
verò ex qualitate? Et putem ex quantitate id æſtiman- 
dum eſſe ejus quod quæſiit, dummodò illud ſciamus 
fi quid miſericordiæ cauſa ei fuerit relictum, puta 
menſtruum, vel annuum alimentorum nomine, non 
oportere propter hoc bona ejus iterato venundari: 
nec enim fraudandus eſt alimentis quotidianis. Idem 
& ſi uſusfructus ci fit conceſſus vel legatus, ex quo 


4 


a Ceſſion of his Goods, ought to declare Pehte- 


condemnetur, vel in jus confiteatur, audiri non de- 


ne „. 6. | 
* _ 
v "> da fs . y 
p : en 8 14 Te Eh't 3 a 4 
* 2 4 ; 1 4 + E18 4 $1 % 4 
: — 


The Debtor who is received to make 5. The 


1 5 


upon Oath that he makes ir without "2 > 

any fraudulent intent, and that he does c af 

not conceal any part of his Eſtate to the his God: 

prejudice of his Creditors. Cen Oath, 
Jusjurandum per adoranda præbent eloquia, quod 

L rerum tauſa ottaſronem, aut aurum reliqium 


habeat, unde aris alleni ſupplementum faciat. Novell, 


I. t, tit nn t bog n, } 

| This Oath ought to contain, that there has been no 
fraudulent Alienation of the Goods, and that the decla- 
ration which the Debtor makes of his Goods is true. It 
u after this manner that this Oath is explained by foams 
of the Cuſtoms of France, which 2 alſo, that the 
Debtor ſhould promiſe upon Oath, t 2 be hap- 
py to be in better circumſtances, he will faithfully pay 


VI. 


The Ceſſion of Goods does not im- 6. The C/ 
mediately diveſt the perſon who makes „ned God: 
it of the property of the goods which 4, t in 
he gives up to his creditors. But if be- 4 4% 
fore the Goods are ſold, he finds himſelf debtor of the 
in a condition either to pay his credi- property of 
tors, or to produce ſufficient exceptions em. 


_ againſt their claims, he may take back 


his goods. This is not to be underſtood 
of him who, without making this Ceſ- 
ſion of Goods, had given his goods in 
payment to his creditors f. 


f Is qui bonis ceſſit, ante rerum venditionem 
utique bonis ſuis non caret. Quare ſi paratus fuerit 
ſe defendere, bona ejus non veneunt. I. 3. F. de ceſſ. 


bon. 
em pcenitet bonis ceſſiſſe, poteſt, defendendo 
ſe, conſequi ne bona ejus veneant. J. 5. cod. 

Non tamen creditoribus ſua authoritate dividere 
hæc bona, & jure dominii detinere: ſed venditionis 
remedio, quatenus ſubſtantia patitur, indemnitati 
ſux conſulere permiſſum eſt. Cum itaque contra 
juris rationem res jure dominii teneas ejus qui bo- 
nis ceſſit, te creditorem dicens, longi temporis præ- 
ſeriptione petitorem ſubmoveri non poſſe manifeſ- 
tum eſt. Quod fi non bonis eum ceſſiſſe, ſed res 
ſuas in ſolutum tibi dediſſe monſtretur, præſes pro- 
vinciæ poterit de proprietate tibi accommodare no- 
tionem. J. 4. C. qui bon. ced. poſſ-. | 


| 5 VII. 
To be received to make a Ceſſion of 3. N. ci 


Goods, it is neceſſary that the perſon /in in ns 


Own himſelf to be Debtor 8. received, 
| unleſs the 
© Qui cedit bonis antequam debitum agnoſcat, Debt oi 


the debr. 
bet. 1.8. F. de ceſſ. bon. | | 


W 
The Ceſſion of Goods does not diſ- g. Nc, 


charge the Sureties of him who has fem 4, 


not diſ- 
charge the 


made it h. 
: * Ubicunque Swrerer. 


f the Ct of God, Ste. Tit! 5. Sect.2. 525 


Ubicunque reus ita liberatur 3 creditore ut na- 
tura debitum mancat, teneri fidejuſſorem reſpondit. 


4. 60. . de fideijuſſ. 


Si poſſelſio rerum debitoris data fit creditori, 
æquè dicendum eſt fidejuſſorem manere obligatum. 
J. 21. f. 3. in f. cod. * 


IX. 


9. 1% , If the Debtor hath made a Ceſſion of 


ſiom made 
to ſome 
the Credi- 
tors, takes 
place with 
regard to 
all. 


8 a 


matter of 
this Section. 


The Subject 


his Goods to ſome of his Creditors, it 
hath its effect with regard to the others. 


For it is to all the Creditors that the 
Goods of him who makes the Ceſſion 
are given up ; : 


 Sabinus & Caſſius putabant eum qui bonis ceſ- 


fit, nequidem ab aliis quibus debet poſſe inquietari. 
I. 4.F. 1. F. de ceſſ. bon. 


*** "Y 2 


SECT. U. 


Of Diſcomſiture, or the Inſolvency 
= of Debtors. 5 


O underſtand aright this matter of 
Diſcomfiture, or Inſolvency, it is 
neceſſary to diſtinguiſn three ſorts of 
Creditors. Thoſe who have a Privi- 
lege; thoſe who have no Privilege, but 
have a Mortgage, and thoſe who have 
neither Privilege nor Mortgage. 
Among the Creditors who are pri- 
vileged, and who have Mortgages, the 


Goods of the Debtor are diſtributed ac- 


cording to the Order which they have 
either by the preference of their Privi- 
leges, or priority of their Mortgages, 
purſuant to the Rules which have been 


explained in the Title of Pawns and 


Mortgages, and of the Privileges of 
Creditors. And as to the Creditors who 
have neither Privilege nor Mortgage, 
there being no preference, nor priority 
among them, the Goods of the Debtor 
are for that reaſon diſtributed among 
them in proportion to the Sums due 
to them ; that is, that the condition 
of the Creditors being equal, every 
one of them has his portion of the 
Goods of the Debtor according to the 
quantity of his Claim: and if, for exam- 
ple, all the debts amount to the double 
of what is to be diſtributed, each Cre- 
ditor will receive only the half of the 
Sum that is due to him. And this 1s 


what is called Contribution, which hap- 


pens in two manners, either when the 

Goods are of ſuch a nature that the 

are not capable of being mortgaged, 

ſnch as Moveables in France, or when 

ay 5 have neither Privilege nor 
OL, I. 


Mortgage on the Immoveables. For in 
that caſe, if the Goods of the Debtor 
are not ſufficient to ſatisfy all the Cre- 
ditors, they come in rateably for a pro- 
portionable ſhare of the Goods as far as 
they will go towards the diſcharge of 
the debts: And in France we givè the 
name of Diſcomfiture to this effect of 
the Inſolvency of the Debtor, which 
makes his Goods, on which the Credi- 


tors have neither Mortgage nor Privi- E 


lege, to be diſtributed after this man- 
ner. | 


Ur may not be amiſs to obſerve here the difference be- 
tween Diſcomfiture and Bankrupcy. The former 
fakes in all forts of Debtors whatſoever, whether they 
be Merchants or others, whoſe Affairs ate ſo diſcomfited 
and diſordered, that they have not enough lelft to pay their 


Creditors, Whereas the word Bankrupcy relates only to 
ſuch Perſons as uſe the Trade of Merchandiſe, or ſeek to 


get their living by Buying and Selling, who prove inſol- 
vent, and againſt . a Commiſſion of Bankrupcy does 
iſſue. The manner in which the Eſtates of Bankrupts 
are to be applied for payment of their debts, is particu- 
larly directed by ſeveral Acts 1 Parliament in England, 
which all poſſible care has been taken to prevent 
ulent Bankrupcies, ły making it Felony without 
benefit of Clergy,' in the Bankrupt who is guilty of any 
wilful omiſſion in making a full and ample — of 
all his Goods or Eſtate. See the ſeveral Statutes velat- 
ing to this matter. 13 Eliz. cap. 7. 1 Jac. I. cap. 15. 
21 Jac. I. cap 19. 4 & 5 An. cap. 17. 5 An. cap. 
22. 5 Georgii. Vid. Mr. Setjeant Goodinges Trea- 
tiſe of the Law of Bankrupts, where he has collected 
a great many particular Cafes relating to the Diſtribu- 
tian of the Effects of Bankrupts among their Creditors.] 


The CONTENTS. 


1. Definition of Diſcomfiture. 

2. The Creditor who is poſſeſſed of a 
' Pledge, is preferred as to that 

EAT, OTOL EE, 8 

3. As alſo the Seller on the Thing ſold. 

4. The caſe of a conditional debt. 


I. 
INlccomſiture is the condition in . Def, 
which a Debtor is, when his E- of Diſcm- 

ate is not ſufficient to Pay all his debts, fire. 


and when he has Goods of which the 


Price ought to be diſtributed among the 


Creditors rateably, without any Privi- 


lege, and without any Mortgage; ſo as 


that each Creditor may have his ſhare 
of the Goods, in proportion to the Sum 
that is due to him. | 

2 Tributio fit pro rata ejus quod cuique debeatur. 
I. 5. F. ult. F. de ibu. af. See what has been 
ſaid in the Preamble, | 


| II. | 
In the caſe of Diſcomfiture or Inſol- 2. Tbe cre 


vency, the Creditor who is in poſſeſſion ditor who 


of a Pledge, which the Debtor had” 4 


given him for his Security, is preferred, gd a, 


Xxx 2 upon 


rere eee — 
N — 


* AA 
— 


—— n 


3 
11 
7282 
4 
= 
{ 
14 
. 
[1 
if 
[1 
ec 
4 
4 
14 
oF 
3 
iF 
z 
io: 
q 
. 
voy 
"1 
$4 
bo 
Hg 
[1 
f | 
* 1 
'F 4 
1 3 
. 
| 3 
Fed 
F 
| 
1 
| 
+] 
4 
: 
3 4 
: B 


$24 
ro that 
Pledge, 


The EI 
upon * Pledge bare rhe other Gree 
ditors?. 


Si qui Aab bm mercem pignori ac- 
1 puto debere dicj prefercndas. J. $.'$-8. 
SI EN Ei hates 

e muſt not extend . et caſe of a 
ditor who attaches the Moveable; f hu Debt 14.7 4 
Diſcanfiture happens during the Attachment ; 


caſe, hy . 
Tr A 
Cuſtorns in F nee. | 


| UI. | 


. 4s alſo The Seller who has ſold 2 Thing, and 
the Seller an ſies ſtill out of the Money which he 


the Thing 
fold. 


was to have for it, if he finds the Thin 
that he ſold in the hands of the = 


may ſeize on it, and he is not obliged 
reditors of 


- no Aae 


1 


and the condition 


to ſhare it with the other C 
_ Buyer. And it would be the fame 


er, nay and with much more reaſon, 
if the Owner of the N has had Sen 
it to the Debtor ka { ell for | 


© i dedi_mercem.n N & cart 
videamus, ne iniguum t in tributum me vocari, 
15 ſi quidem in creditum ei abij, tributio. locum 
it. Enimyerò { ae abii, quia res venditæ 
quamyis vendidero, 

3 | ato, vel alias ſatiſ- 
488. r me poſſe. I. 5. f. 18. 


ths £4 + we ary mom in the pol 12 


2” bave t 
2 the Cries of l l win fol ers 
e th Buyer i There are ſome Cuſtoms 
in France where they make a diflin&tion ws. the 
„ TOY. has fold without a day or 
rerm ment, expecting ready Money for bi Goods, 
nd * the 7 — has given time for 
payment; * in the faſs caſe, 
hs ww = the. Gs. To which we may apply the 
words of the text cited upon this Article : i in Mes 
tum abii, fi non abii. See rhe remark on the fourth 
Article þ 6 the fifth Section of Pawns and' Mortgages. 


5 > 


4. The caſe If among the Creditors who come in 
of a condi- rateably for a ſharę of the Goods of a 
tioual debt. Debtor in the caſe of Diſcomfiture or 


Inſolvency, there ſhould be found a 
one whole debt depended on the event 


of a condnion or which gught not to 
be paid till a long time after; 16 would 


| bc neceffary either to leaye ſo much of 


the Goods as Would come to this Cre: 
dra s ſhare, or that the other Creditors 
ſhould receiye the ſame, ſhould 


kind W and give Security, if 


it ſhould be found neceſſary, to pay 


back their ſeveral proportions of this 


Creditor's ſhare after the condition 


ſhould happen, or the term of payment 
come®, 


2 Ilud q A h 3 ſi quid alind domini 


debitum em refufurum ſe K pro rata. Finge 
enim conditianale debitum imminere, yel in oc 


* bas quague admittendum ſt, k7. F. 


Ae p 


Tv 
d * on V,. 


"Id 


RO Ten 


TITLE VI. 


of the RESCISSION of uu 5 


tra, and RESTITU: 
TION of Things 10 their ni 


fit Faw. 


: : Here ; 18 1 l U Difference 


ling or diminiſhing Engage- 


end to Engagements without callin 25 
their validity in queſtion, whereas Rel 


ciſſions and 
their firſt eſtate, reſpect the validity of 
the Engagements, and make them either 
wholly void, 2 _— ee changeg in 
them as may ſeem Ralle 
Thus, when a Min is pies ps ainft 
an Obligation which he had — 
in his Minority, this Qbligation is an- 

pulled either in the whole, if none of 
the Money for which it was contracted 
was laid cut ta the advantage of the 
Minor, or for ſo much of the Money 
as has not been uſefully N. „ and 
he pays no part thereof. I when 
a Major is relieved againſt a Contract 
extorted by force, his engagement is 
annulled. 

Theſe words of Reſciſſion and Reſti- 
tution, ſignify in reality only the ſame 
— to wit, the benefit which the 
Laws grant to thoſe who complain of 
ſome Fraud, ſome Error, ſome Surprize 
in Acts or Deeds to which they have 
been parties, that they may be reſtored 
$0 the ſame condition in which they 
were before the execution of the ſaid 
Acts or Deeds. 

Althaugh it may ſeem that the word 
Reſtitution 3s IT . ae to 
Perſons, who becauſe e quality 
are relieved from their K — 
ſuch as Minors, and marri 
Who have bound themſelves Ge 
the Authority of their Huſbands ;. or 
eyen with their Authority, in the Pro- 
yinces where they cannot bind them- 
{elves at all: and that the word Reſeciſ- 
ſion belongs properly to the Act or 

cd which is rep and annulled 
becauſe of ſome vice therein, as if it is 


an 


all the other manners of annul- yrs the 


— have been explained in this mat of 
Book, and theſe which are the ſubject and the 


of this Title; chat all the others put an 1 4 | 


Reſtitutions of things to his AN 


Of the: Refer frog o M, Ke. * it 6. Sect. 1. 


an Obligation which has been extor tds 


by force; or which one has been drawn 


into by ome. Er JE IF ba Sur- 


_ Prize, is fy nul it; 
Per this bn between Reſtitutions 


gh _— Reſciflians, does not binder them 
from beng ole confounded. to 5 W e mY x! 


becauſe che one and the 18 tend 
bx 8 2 5 or Deed that 15 liable 


Aud 5 9 in this 1 


27 75 
Ti Ee Af ute þ both 
one and the Hime ſenfe. th 1 Mö 1 


was”, S144 


"We! muft not confound the ay: 
of Reſtiſſons and Reſtor $ 5 
that which” has been PURE ek 855 er 
the Title af the Vices of Govenants. 
For altho' the Viees of Covenants be fo 

many 'Cauſes 55 Refciflion, - and. that 
Beh b. ug canſe of Reſcidion which is 
not comprehended in what has been 
wa Concer ning the Vices of Coyenants*, 

Wi 1555 is this 737 55 berwecn 
bes: matter of this Title, and 

5 0 the Title of the Vices of —4 
venants; that in that Title there is ex- 
plained only the re of thoſe Vices, 
and their effects, and that altho' ſome- 


thing has been hinted at there, of -their 
A A to the repealing or an- 
| a e E e yet the Ryles of 
5 Re ſtitutions are not ex- 
NN deter b 1g but jn this we ard 
to explain the ſaid. Rules, ſuch as thoſe 
which reſpeft in general the nature of 
Reſciſhons, their effects, their conſe- 
quences, and thoſe Which karge 
rclate to the different kinds of Reſc 
ſions; the cafes in which they nu 
place; the Reſtitutions of Minors, and 
the other Rules of the like nature. 


e rhe Pitamble to 11 7 the Vice s of c 
vents, 


All thee 10 of Rule which are to 
5 the ſubject matter of this Title, may 
be reduced under three Heads which 
comprehend them all, and we ſhall di- 
vide them into as many Sections. 


firſt ſhall contain the Rules which are 
common to all ſorts of Reſciſſions and 


Reſtitutions: The ſecond ſhall take in 

thoſe which reſpect the Reſtitutions of 

Minors: And the third ſhall' compre- 

bend the Rules which have relation to 

— Reſtitution of Majors, in the caſes 

7 N. have juſt cauſe to ſue 
-—> pw their Contracts. 


FIVE 
WT 


183 ö * | * * 


SECT: 1 


of R eilt ions and Reſtietios 3 in 


1 % k 


[ T-; is A 5 to abkree — 
this matter Reſciſſions and Reſti- 


tutions in general; that according to 


fu let Uſage in France, the ways of Nul- 
wel do not take place; that is to ſay, 
Ne Bans cannot We an Act or Deed 

e pulled, to which he has been a 


rec by barely alledging the grounds 


and reaſons Which render it null; but 
it is neceſſary to procure 3 from 
the Prince, in order to obtain a Reſciſ- 
ſion of the Deed, and Reftirgtion. of 


3 to their firſt eſtate. 


Ir is likewiſe proper to take notice 


huge,” that all Reſciſſions and Reſtitu- 


Hons, upon what ground ſoeyer th 

he built, whether it be Fraud, Vio- 
lence; Damage in more than the half of 
the Aue value; or any other ground 
whatſoever, preſcribe in ten years, rec- 
koning from the day of the Act or 
Deed which is complained of, or from 
the time that the iolence, or other 


Cauſe which may have hindred the par- 


ty from bri angie his Action, 1hall have 
ceaſed. And with reſpect to Minors, 
the Reſtitution „ ge in ten years, 
counting from the day of their Majo- 
rity; and after 3 five years com- 
pleat, the age of Majority in France be- 
ing twenty five, one is not admitted to 
fave for Reſtitution*. We have made 


525 


here this Remark, becauſe the time of 


Reſciſſion was ſhorter in the Raman 


Law.®; for which reaſon we have not 
ſet down the preciſe time in the thir- 
teenth Article of this Section, where 
mention is made of the time of ko wings 
ons and Reſtitutions. 


a See the Ordinance of | 1510, art. 5 chat of 1555. 
ch. 8. art. 30. that of 1539. art. 134. 
l. C. de tempor. in int. reſtis. 


The CONTENTS: 
1. Definition of Reſciſſion and Reflits- 


tion. 

2. The Deed may be annulled, altho the 
party be not guilty of any fraud. 

3. Reſlitution againſt Sentences, or De- 

nl. 

4. Reſciſſons depend on the prudence of 
the Judge. 

5. They ought not to be granted eafily. 

6. Effet 
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1. Definiti- 


ſciſon and e 
Reſtitution. 


raud. verſa 
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6. Effet of the Reſciſton again third L9TTOJZY Ft 


| = { The Heir may be relieved in right 
forth 


| the deceaſed...” © 
8. 4 ſpecial Proxy 4s neceſſary 
diimanding of 'a Reſciſſion. 
9. The Party's Ratification of the Act, 
hinders the Reſciſſion of it. 
10. Reciprocal effetts of the Reſciſſion. 
11. Linus of . 


. 
— 


. 


Ist bas no relation iv. 
12. Reſciſſon of one part which hath its 
eker for the whole. © 
13. De time for demanding a Reſciſſion. 
14. Men this time begins to run. _ 


— 


15. How the time is computed, with re- 


en ts Heirs and rr, 


"HE Reſciſſion of a Contract, or 
. Reſtitution of things to their: firſt 
eſtate, is a benefit which the Laws give 
to him who has been aggrieved by ſome 
Act or Deed, to which he was a part 
that he may be put in the ſame condi- 
tion he was in before the ſaid Act or 
Deed, if there be any juſt cauſe for it!. 


Baud hoc titulo plurifariam prætor hominibus vel 


lapſis, vel circumſcriptis ſubvenit. J. 1. F de in im. 


reſt. Omnes in integrum reſtitutiones causã cog- 
nita a prætore promittuntur. I. 3. ed, 
e have explained in the Preamble to this Title, the 
N there may be berween Reſtitution, and Reſciſſion 


# 5-4 


BY { 0 


2. The It is not always neceſſary for obtain; 
Deed may ing the Reſciſſion of a Deed, or Reſti- 


tution of things to their firſt condition, 
that the party who demands it ſhould 


of a- prove that it is by the fraud of his ad- 
that he has been deceived; but 


it ſufficeth in many caſes, that there be 
in it ſome eee of another nature, 

rovided it be ſuch as that it ought to 
fois this effect b. Thus, for example, 
if a Minor has borrowed Money which 
he has fooliſnly and idly ſquandered a- 
way, the upright and honeſt intention 
of his Creditor will not hinder the Reſ- 
titution es. Thus, a Major who is 
wronged in a Partition, will procure 
the ſame to be redreſſed, altho the per- 
ſon who is concerned with him in the 
Partition cannot be charged with any 
ö eee A eee ee e, 

> Si nullus dalus interceſſit ſtipulantis, ſed ipſa 
res in ſe dolum habet. 1. 36. |. de verb. all. See 
the ninth Article of the ſixth Section of Cove- 


nants; and the fourth Article of the third Section 
of the Vices of Covenants. | wes 

© See the ſecond Article of the ſecond Seftion. 

4 See the third Article of the third Section. 
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Court of Juſtice to which they have 
been Parties, if there be juſt cauſe for 


ects / he 1 „„ it; as if he who complains be a Minor 
e e, ith f©'be Who comp 
matters in the Aft or Deed, which © 


who was not defended in the Suit, or 
even although he be Major, if he can 
ſhew that his adverſary has been guilty 
'of ſome fraud, or offers any other rea- 
Ton which'the Law approves of ©. _ 


Nes intra has ſolum ſpecies conſiſtet bujus ge- | 


neris auxilium. Etenim deceptis, : fine culpa ſua, 


maxime fi fraus ab adverſario intervenerit, ſuc- 
bit. J. 7. f. 1. |. de in im. refs. 

Sed & in judiciis ſubvenitur, ſive dum agit, five 
dom! *. dere fit. . 7. f. 4. F. de min. 
Nu is the foundation of the uſe of Civil Requeſts, 
even for Majors. The grow: a Crvil Requeſt — 
explained in the Ordinances. See the Ordinance of 
1 in the Title of Civil Requeſts, art. 34. 


- Reſcifſions being founded upon facts 
and circumſtances, as if * Has me 


been guilty of ſome fraud, if any force ® 4% fer. 
inſt him who prays 70 74 


has been uſed 
be relieved, if he has been drawn in by 
ſome error, or ſome ſurprize, or if there 
be any other cauſe aſſigned which may 
be ſufficient to obtain a Reſciſſion; the 


ſame is not decreed till aſter a Judicial 


hearing of the Cauſe. And it depends 
on the prudence of the Judge to diſcern 
if the reaſons which are alledged be ſuf- 
ficient, and if it be equitable to decree 
the Deed or Contract to be reſcinded f. 


f Sub hoc titulo plurifariam prætor hominibus 
vel lapſis, vel circumſcriptis ſubvenit: five metu, 
ſive calliditate, five ztate, five abſentia inciderunt 
in captionem. J. 1. ff. de in integ. reſt. | 
Onmnes in integrum reſtitutiones causà cognita à 
prætore promittuntur: ſcilicet ut juſtitiam earum 
cauſarum examinet, an veræ ſint, quarum nomine 
ſingulis ſubvenit, J. 3. eod. 

: vr æquitas evidens poſcit, ſubveniendum eſt. 
. 00,76 | 


1 
Among 


ſciſſion, one ought to conſider, of wha 


what will be the conſequences of the 
Reſciſſion if it is granted. For it ought 
not to be caſily granted under the cir- 
cumſtances, where the damage to be re- 
aired is inconſiderable, and where the 
eſciſſion which is prayed on account 
of the ſaid Damage, might be deen 
Wit 


4 to be reſcinded or 3. Refe- 
annulled, not only Covenants, or other bn again# 
but even Sentences or Decrees of 'a 2 
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the circumſtances which are 5. .o 
to be weighed in the grant of a Re- 2 * 


eafth. 


e * 
„ 


Of the-Reſeiſſim of Cmuratyt, G&ci Tit. G Sect. 1. $27 


- with conſequences which would amount 
to ſome injuſtices. - © 7 | 


cio illud 4quibuſtam obſcrvatum, ne propter 


- fatis minimam rem vel ſummam, fi majori rei vel 
ſummæ præjudicetur, audiatur is qui integrum re- 

ſtitui poſtulat. J. 4. F. de in in. reſt. 124000 

6. Efe#of When there is ground for granting a 
theReſciſ9 Reſciſſion, the re hath its effect not 
ed be. only againſt the perſons whoſe fact has 
ſons, given occaſion to 1t, but likewiſe againſt 
thoſe who repreſent them, and againſt 

third poſſeſſors. Thus, for example, if 

he who had purchaſed an Eſtate of a 

Minor, ſells it to a third perſon, the 


Reſtitution of the Minor will take place 


againſt the ſaid third perſon, and againſt 
every other poſſeſſor, and the Purchaſer 
will have his remedy only againſt his 


Seller. Thus, a gr ag who is ſtript 


of his Eſtate by a Sale, or other Con- 
tract, to which he was conſtrained to 
ive his conſent by ſome violence, may 


ring his Action ror any poſſeſſor 
© 


whatſoever of the ſaid Eſtate, and he 
will recover it from him, although that 
third poſſeſſor had no hand in the vio- 


lence b. 


b Tnterdum autem reſtitutio & in rem datur mi- 
nori, id eſt, adverſus rei ejus poſleſiorem, licet 
cum eo non fit contractum. Ut puta, rem à mi- 
nore emiſti, & alii vendidiſti: poteſt deſiderare in- 
terdum adverſus poſſeſſorem reſtitui, ne rem ſuam 
perdat, vel re ſua careat. J. 13. f. 1. F. de minor. 
See the twenty ſeventh Article of the ſecond Sec- 
tion. | | 
In hac actione non quæritur utrùm is qui con- 
venitur, an alius metum fecit: ſufficit enim hoc 
docere, metum ſibi illatum, vel vim. J. 14. F. 3. 
F quod metus cauſ. See the ſixth Article of the FA 
cond Section of the Vices of Covenants. - | 


VII. 


7. Th The Heirs of thoſe who had a right 


Heir may to be relieved againſt any Deed or Con- 


be relieved tract, may ſue to have the ſame reſcind- 


4. . ed i. For altho' the Action ſeems to be- 


ed, long only to the perſon who has been 
5 wronged, yet the Right of demandin 
reparation of the loſs he has ſuſtaine 


in his Goods, will paſs to his Heir.. 


And even the Father, who is Heir to 
his Son who was a Minor, may demand 
Reſtitution in the right of his Son!. 


i Non ſolùm minoris, verùm quoque eorum qui 


reipublicæ cauſa abfuerunt; item omnium, qui ipſi 
potuerunt reſtitui in integrum, ſucceſſores in inte- 
grum reſtitui poſſunt. Et ita ſæpiſſimè eſt conſti- 
tutum. J. 6. . de m mteg. reſt, 
Non ſolùm minoribus, verùm ſucceſſoribus quo- 
ue minorum datur in integrum reſtitutio, etſi 
ſint ipſi majores. J. 18. §. wr. F. de min. 
Pomponius adjicit, ex cauſis ex quibus in re 
peculiari filii familias reſtituuntur, poſſe & patrem 
quaſi hæredem nomine filii poſt obitum ejus im- 


petrare cognitionem. J. 3. f. 9. end. See the fif- 
%%% ͤ 1 oo ao note 57 28 
; VIII. | 

The Reſciſſion cannot be demanded 8. 4/t«- 
by a Proxy or Attorney, although he# 7799 
ſhould produce 4 general Letter of At- 16/0 fo 
torney; but he muſt have a ſpecial Power manding 
or Proxy to authorize him to make a « Reſciſſan 
demand of this nature n. For the ſi- 
lence of the perſon who might com- 
plain of an Act or Deed, is an approba- 
tion thereof: And it is reaſonable to pre- 
ſume, that ſeeing he does not expreſl 
ſignify his deſire to be relieved, he is 
willing to abide by what has been 
done. 3 


m Si talis interveniat juvenis cui præſtanda fit 
reſtitutio, ipſo poſtulante præſtari debet, aut pro- 
curatori ejus cui id ipſum nominatim mandatum 
ſit. Qui vero generale mandatum de univerſis ne- 

tits gerendis alleget, non debet audiri: J. 25. 
. de min. we 

| * 7 
If the cauſe of the Reſtitution hav- 9. Ihe Par- 
ng ceaſed, he who might have been 9's ratif- 
relieved has ratified the Act or Deed 7 e 

. 2 Ack, hinders 

which he had ground to complain of, 5 Reſeiſſ 
he will not afterwards be admitted to a & it. 
ſuc for the Reſciſſion thereof; for the 
approbation makes a new Act which 


confirms the former. Thus, for ex- 


ample, if a Minor being come of Age 
ratifies an Obligation againſt which be 
might have been relieved, he cannot 
afterwards ſue for relief n. Thus he 
who being at full liberty ratifies an ACt 
which he pretended he was forced to 
conſent to, cannot any more complain 
of it. 

Qui poſt vigeſimum quintum annum ætatis, 
ea quz in minore #tate geſta ſunt rata habuerint, 
fruſtra reſciſſionem eorum poſtulant. J. 2. C. 


maj. fad, rat. habuer. l. 30. # de min. See 
twenty third Article of the ſecond Section. 


ä X. 
If the Reſciſſion or Reſtitution is de- 10. peci- 


creed, things are reſtored, on the part procal F. 


of him who is relieved, to the ſame ed, of re 


condition in which they would have Reſciſſon. 


been, if the Act or Deed which is an- 
nulled had never been made. But as 


he enters again to the poſſeſſion of his 


Rights, and recovers what ought to be 
— — to him, either in Principal, or 
Intereſt and Fruits, if there be ground 
for it; ſo ought he likewiſe on his part 
to give back to his adverſe party what 
profit he has reaped thereby, ſo that he 
may draw no other advantage from the 
Reſciſſion, beſides the bare effect of 
entring again to his Rights, his ee 

| ary 
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Price. e. "Bit if a Minor is relieved: againſt 

u Sale which! he had made, or againſt 
te Grant of an Annuity which he had 
made for borrowed Money; he ſhall 
reftore of the Price of the Sale, and of 


„ Ne,, If iche A er Deed) of Wich the 


faty being likewiſe reſtored on his p 


to his Rights, as far as the effeck of the 
Reſciſſion will permit. Thus, the Sel- . 


ler who procures a Contract of Sale to 
al, of Which he had rect eived 


6ught to give back the faid 


the Money he has borrowed, only fo 
much as ſhall be found to have turned 


to his benefit, by an uſeful application 


thereof: Thus, the Reſciſſion is reci- 
procal or not, according to the Juſtice 


that 180 be due to him who 1 is reliev- 
ede, g , FC EY 2 


* Qui relies in integrum ficut in 8 
morari non debet, ita nec in lucro. Et ideò, quid- 
uid ad eum pervenit, vel ex emptione, vel ex 
venditione, vel ex alio contractu, hoc debet 22 
tuere. J. un. C. de reput. F. in jud. in int. re 
Reſtitutio ita n ut ieee jus 


Far recipiat. Itaque, ſi in vendendo fundo cir- | 


ſcriptus reſtituetur, jubeat prætor emptofem 
ndum cum fructibus reddere, & pretium recipere: 
7 tunc eum dederit cùm eum perditurum non 


Dr 5.4. . de minor. 


cam minor adiit hæreditatem & reſtieul- 
> — oF quid ad eum ex hæreditate pervenit, 
Se e. Verùm & ſi quid dolo ejus fac- 


6. rh e it ig. f. | 
FT 


„ hoc cum præſtare convenit. 4. 1. un. $. 2. | 


of the Re- Reſciſſion is. demanded, there were o- 


there 


matters in 


ſcion, if ther matters beſides thoſe which he who 


ſues for relief may have ground to com- 


be Ad or plain of, and if they have no connexion 
Deed which one with another, the Reſciſſion would 
i has no re- be limited to that which may give oc- 
lation to. caſion for it, and would not be extend- 


12, Re- 


ed to the other matters contained in the 
faid Act or Deed. But if there were 
any connexion between the different 
parts of the ſaid Act or Deed, the effect 
of the Reſciſſion would reach them all, 

whether it were in favour of him who 


ſhould demand it, or for the intereſt of 


the adverſe party, in every thing that 
ought to be reſtored to its Former ſtare 
an condition P. 


P Ex cauſa curationis condempata, Gn ad- 


verſus unum caput ſententiæ reſtitui volebat. Et 
quia videtur in cæteris litis ſpeciebus relevata fuiſſe 
actor major ætate qui acquievit tune temporis ſen- 
tentiæ, dicebat totam debere litem reſtaurare. He- 
rennius Modeſtinus reſpondit, ſi ſpecies in qua pu- 

illa in integrum reſtitui deſiderat, cæteris ſpecie- 
bs non cohæret, nihil proponi cur à tota ſenten- 
tia actor poſtulans audiendus eſt. l. 25 9. 5.1. F. de 


minor. 
XII. : 
If a Tutor had fold an Eftate belong- 


: 19 6 might obll ige the utor 3 whole. 


in minorum reſtitutionibus, ita & in majorum 
tempus quo rei publicæ cauſa abfuerint, vel aliis le- 


reſtitutio. 0. Alt. C. de temp. in int. reſtit. * the 


themſelves. But if the Heir were a 4 
Minor, his time would not begin to be 4 


during his Minority *. 


. dabimus, ut eſt ex edicto expreſſu 


ing in chimon's to oki and his Miserere of 
and the faid Minor ſſiould get himſelf fr: 
relieved from the ing Bar _ 3 tbe _— 7 
old him the Eſtate to take back his 
portion of it, for this reaſon, that he 
would not be bound to divide the effect 
of the Contract, and to keep one part 
of the Eſtate, which he would not Rave 
n without the reſt a. 
0 Curator adoleſcentium prædia communia bi | 
& his | quorum curam adminiſtrabar, vendidit. 


ers, i decreto prætoris adoleſcents in integrum 
ituti fuerint ; an eatenùs venditio. reſci 


fit, quatenus adoleſcentium pro parte dus com- 
munis fuit ? Reſpondit Ae reſcindi, niſi fi 
emptor à toto contractu velit diſcedi, quod j pattern 
ae ee 1. 43. 9. JOG: 31 


; XIII. 


Reſciſſions and Reſtitutions ought ro to 13 1 
be demanded within the time pre 2 gs fo 3 
by Law; , and when that 4 18 CX ired, no demanding | : 
demand of this kind is: receive, 4 pins bon. 


V La. C. de emp. in ont. | Ay 
We do not ſet down here the feds of this Law; | 
. time for commencing Actions of wy. an | 
Reſtitution is otherwiſe regulated by the Ordinances. 
See what has been faid of this matter in the Pre. Pre- 

amble to this Section. ; 


XIV. 


The time af this Preſcription be ins 14. ben 
to run from the day that the cauſe e ofths time 
the Reſciſſion has — Thus, it be- % 
gins againſt Minors from the day of their = 
attaining Majority; and againſt Majors, 
from the day that they ſhall have been 
at liberty to — their Action ſ. 


Et quemadmodum omnis minor ætas excipitur 


« 


FFF 

— 85 rt r 
„F 9 

4 e 


gitimis cauſis, quæ veteribus legibus enumeratæ 
ſunt, fuerint occupati, omne excipiebatur. Et 
non abſimilis fit in hae parte minorum & majorum 


Preamble to this Section. 


XV. 


This time of Preſcription i is reckoned , 5. How 
with reſpect to Heirs and Executors 2 
who demand the Reſtitution, in ſuch a ed 
manner as to join the time which had” 0 reſt 
run againſt the perſon to whom they 4 Exe. 
ſucceed, to that which has run aguinlt e. curors. 


added to that of the deceaſed, till after 10 
the day of his Ma ajority. F or he would | | 
be relieved even againſt that, in that he = 
had neglected to demand Reſtitution 


S SE ERIE err Et bs mane Eten "xy 
ED PE SEL IE nn Wu Rent EOS. es 5 
o 5 A i A 

PERL SY Pte PEI UNE OREN IO Q ICS STC 


228 
22 

8 

r 


- 


*Interdum tamen ſucceſſori ue arnum 
m: ſi forte ætas 

ipſius ſubyeniat, Nam poſt annum viceſimum 

quintum 


%. 
* 


. 


SF FI. i 
n 2 
. 


Ar 
8 
— 
Is 
, 
1 

. 2 
"Ay 
£0 
rod.” 

4 off 
A 
as 
4 9 
J 
3 
2 
K. E 
IS 
© i 
A 

Oy 
2 
1 
5 20 
0 
by / 

r 
- 7 
* 

r. 
8 
. 
2 
"vp 
-— 
A 
1 

7 "+ I 
3 
pits 
5 
7 8 
+02 
i 
* 

"I 
n 
8 
oF © 
DS 7 
- 

; A SEED 
N 

A 5 

4 4» * 
= 

— BP 

e 

oat! 

5 = 
" 8 
IM 
N Y 
"2... 40 
3 
8 1 
WTO 
; 
3 

: - -' © 
468 

3 

s 430% 
2,07 
TIS 
8 2 F 

CRT 
>" * 

"1+ 700 

1 
9 
e 
1 

ENS 2 
IS 

b 22 60 
n 

$7 
ew 
N 
WE 

e 
5 19 
* W | », 

3 Hg 
Me 
a 

e 
„ 
JP 
13 fy 
. 7 

ALA 8 
N 

* + 

8 

EXE 

REID, .- 
e 
. 5 ON 
OY 
3 oy 
[554 . 
a © 2» 
7 $52 
v5 Sy 
Be * 
SM 
YG 48 
BT vo, 4 
n 
Mz 1 
= 25 2 
3 
2 7 
Kok bo” 
HER . 
SY £ 
F507: TY 
87775 g 
Jos 4 
tr 

1 * 

+ 4 
ww 5 5 
NG 

5s i 
99 8 
SEM 

254 44 : 

1 

LR 8 
—— 

* = 
5 
SRI 

2 5 

EY 

IN l 
* 4 

od * 
4; 

NS, 5 

od 

” 
ES” Py. 
N 
A fre 
5 Bp 1 
3 . 

Wee 28 

2 ö 
3 E 

WT N 
"FF. 

7 N 

2 5 
3 I 
b f 
101% Pr 

8 

„ e bs 

= 

"EP g 

»x £220 

7 

| ' 5 

3% 15g 

r 

IE —— 

3 
Is 

1 P 

Z KS 

ED 
* * 
>a = 

IG = 
NEED 2 

7 1. 

2 

. 

WW g 

We; & 

ES: 

ee es + 
88 
1 4 
- 

Pa 8 

e 
ar - 
n 

183 x 
N - 
. F 
88 
N Ps 
Sn wa 

25 

2 * 2 
BE 5 
EEE 5s: 
4 (Ss wy 
25 Q 

WS H 
2 FS: 15 
2 in 
8 
l 7 

Te 
. 
2 T3 

One * 
e 

1 
* 4 
7 777 

3 
— 2h 
1 * 2 
N 

* 2 
2 be. 7 
34 
8 4 
Oe 
ES 2 
2 
5 
WIE... 
ILL 
5 8 
Re "4 
2 * 
3s £ 
ul I 
£240 
5 2 1 
"2 4438 
MN 
GY 
©Y 
<4 
3 x 
17 
5 : 
$32 
LETS 
be - 
Ie 
. bf. 
Re i 
Foy oy, 7 
DEE, 
25 F 
>k 2, 
+ 2 
Be: 8 
„ 
5 
ET AED 
o 5 2 
7 
F I 
2 
% 4 45 


Oo the Reſtiſin of Comrutts &c. Tit 6. Sect. 2. 


"= uintum habebit legitimum tempus, hoc enim ld 


$. videtur, quòd cum poſſet reſtitui intra 
tempus ſtatutum ex perſona &i, hoc non fe- 
cit. Plane ſi defunctus ad in integrum reſtitutio- 
nem modicum tempus ex anno utili habuit, huic 
bæredi minori poſt annum viceſimum quintum 
completum non /totum ſtatutum tempus dabimus 
ad integrum reſtitutionem, ſed id dumtaxar tem- 

Faw hæres extigit. J. 19. f. 1. 

minor 


9 E : C = II. 
of the Refitution of Minors. 


TO body is ignorant who the per- 
ſons are who are called Minors, 
and wherein they are diſtinguiſhed from 
thoſe who are called Majors. As to 
which the Reader may conſult what 
has been ſaid of this matter in the ſix- 
teenth Article of the firſt Section of the 
Title of Perſons, and in the ninth Ar- 


ticle of the ſecond — of the ſame 


Title. 


Tribe Nr 
Þ The cauſe of the Reffitution of Mi. 


ROY'S. 


2. This Reſtitution is independent of the 


honeſty or knavery of the party. 
* The Minor is not relieved in all cahes 
"without diſtinction. | 
4+ He is not relieved againſt what has 
. been done for Ju and reaſonable 
cauſes. _ 


5. The Minor is not relieved when he 


cheats, or does any harm. 


| ® ; Nor when he is guilty Y any Crime, 


* 


6 

or Offence. 

7 7 a Minor gives it out that he is * 
age. 

8. Minors are relieved from all manner 

F damage, except in the caſes Wi 

the preceding Articles. 


. 9. The Minor is relieved againſt all forts 


of Atts or Deeds, in which be is 
injured. 
He is relieved if he * accepted an 
Inheritance, or Legacy, that is 
_ burdenſome, or refuſed one that is 
able. 


10. 


1 
the Minor enters to it, but be- 
comes afterwards burdenſome by 

ſome accident. 

12. 
has renounced, is cleared aud 44,5 
entangled by another _.. 

3: The Reſtitution takes place. for the 


been deprived. 
Vol. I. 


p - the Succeſſion is profitable n 
Li the Succeſſion which the Minor- 


| Profits of which the Mindr - bas 


529 


The Minor is relieved from an Eu- 

gagement that would run bim into 
Lau- Snits, and Expences. | 

The Minor is relieved againſt a N 


bras 16 
Reſtituti againſt an omiſſion. . _ 
The Minor is relieved againſt. an Ob- 
ligation for borrowed Money, if be 
Bas not laid out the Money to his 
- advantage. | 

Reflitution between two Minors. 

The Authority of the Tutor does not 
binder the Reſtitution z and the 
Minor is reſtored, even againſt the 
Act of the Tutor. 

Minority ends at fue and twenty 

years compleat. _ 

21. The Surety of a Minor. 

22. Diſpenſation of Age. 

23. The Ratification of an Aft, after 

one is come of age, hinders the 
' Reſtitution. | 

24. The Immoveables of Minors cannot 

ee alienated without neceſſity. 

27. Formalities to be obſerved in the Sale 

e the Immoveables of Minors. 

26. A Sale made by the Tutor, without 

_ obſerving the formalities. 

27. F. 10 5 of the Reſciſſion againſt the 
Tutor, if there be ground for it, 
and alſo againſt the Poſſeſſor. 

28. Improvements made by the Purchaſer 

E Lands and Tenements belonging 
to a Minor. 

29. . 2 of a Peda made . 4 

Minor. 


14. 


is. 
16. 
17. 


18. 
19 


20. 


'H E Reſtitution. of Minors is 1. Nie car 


founded on the weakneſs of their e Ref. 
7 3 and on the inſtability of their are 


Conduct, for want of experience, and 


knowledge i in buſineſs. And ſeeing this 

condition expoſes them not only to be 
ſed upon by others, but likewiſe 

wy miſtaken often in their own in- 

— 2 the Law gives them relief a ainſt 
all Acts and Deeds by which their Mino- | 

rity may have engaged them i in ſome 


ne 


a © Hoe Edicturn prior 1 æquitatem ſe- 
cutus propoſuit, quo tutelam minorum ſuſcepit. 
Nam cum inter omnes eonſtet, fragile efſe, & in- 


firmum ejuſmodi ætatum confilium, & multis cap- 


tionibus ſuppoſitum, multorum inſidiis expoſitum: 


aurilium eis prætor hoc edicto pollicitus eſt, & ad- 


Win 5 7 opitulationum. . 1. F de minor. 
| II. 


It follows from the 5 1 Rule, 2.7%: Ref 
that the Reſtitution of Minors being u titution 15 


founded on their 3 and on their of the e. 


want of experience, 


and knowledge in ;, ,, may 
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| 13 hag AT: 40 "Have 8035 
them, <Q is ual- 
red” to then," w the RB 
h ir ought — PA the 
both againſt their 
own T Act and Deed, "and alſo a- 
2 at of erb who would rake 


N 


„vad abaliis cireunayent, vel fun facilitate de- 


rot. nth lagu giant in quidus { 


E probare poſſunt, et on 
probetur, competh. L f. yr bs 


| th weak- 


Lex conſilio ejus n et oh | 


Ef 4 fre e 8 7 
. 


3. The Mi- , | WS a en 
N not ” exp h. Glo EY. Article, that 
cafes with- gf ae  oply. when 2 
our Aſfinc-· ac xuall wronged thro! their weakneſs 
in. af age, and ealigeſs of temper; ; - 4 
1 — reſtored againſt 
ö 90 &s or Deeds Which Gehen 8 
it yg — 


6 N they have to do, 

the aten af: the fact of which 
t chef a . of the gauſes and con- 
Ae ce the Damage, and other the 
like od ve that we are to exa- 
mine if it be juſt that they ſhould be 
relieved, or not. ws 5 noon of 


* 


But 1 
of RE on 


Macs mgm gin; ti- 


geſtur eſſe dice 
N 
No 2 55 es annis Jpague. 
imita funk,” L J 
Sciendum eſt non paſſim minoridus ſabyeniri, 
* be hey cognits, fi 8 55 en $ 11. 
e0 
Non femper, autem ea. 
5 
ada Junt : ne mage — ä om: 
8 1 = 
: KN. commiercio eis inter 
Itaque, niſi aut masiſeſta circumderjprio lit, 


auf? tam negligenter in ea cauſa verſati ſunt, præ- 


tor inter ponere ſe non dehqt. l. 24. F. 1. eod. 


: «ſr; guts M. oo Fic . 
I It a Minor who pf u de de nl . 
We * tors not alledgy Fomething c oy ; 


MNg 
D t 


A. * * 


Alimony t 


only Dy: 


of that of hs | 


5 1 de wir. 


ALT 2 bb N. C. IV. 


1 what 


— Ip 101 
but 4 2 


and .if 
aye whe hy 25 Me png SE caſes. 


to do; 
24 — my I be nora Me: 
Zim or he bas bought 


things c necbifary; even altho' they m 


have * to periſh oy ſome acci- 
dent, he could not be d. Thus; 
a Minor will not be _ againſt 
him who 11 his order nf furniſhed 


Minor's Father or Mo- 
ther i ch 


er ys. nedorging as his 
Condition and Eſtate might allow of 


1 3 7755 the Minor eight e conftraipe 
575 n us, Parents act 
n has Ming be 
en an Injury whic 
c Ov IP! Court 
of Nats, we. no. Klicf, in this. 


ba Either to, his owntbad. 'CO 
or to ſome — oth 
has done 


— 
* « 


* 
AS 
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matter, fn wil allowed. to fue after- 


. fi 6 rp of he ln 


Non reſtituetur qui ſobriè rem ſuam admi- 
niſtrans occaſione damni _ inconſulte accidentis, 


ſed fato, velit reſti eyentus damni 
reſtitutionem indalge TED: — Et 
Gm va. ſcripſit. Un- 
5 re e ® Mies ſibi 


ita Pomponius libro vic 


de Mar us apud 


ſervum neceſſarium comparaverit, max deceſſerit, 


x em reſtitui, geque cn, — 


© Ee as qui jute 


ft uſas — G G. Ain dan veſt. min. 


* Filia m revezeatiam, ſed etiam 
abc n vita ut eter 152 Fus provinciæ 
rr mpelletur. Wo poreſt. v. 
7. G Gy bb. 4 L 8.2 Top, the 
four of the fifth Section ef Tutor. 


f Auxilium, i in integrum rel 
peenarum parat um non. eff: 
dicium ſemel 1 


V. En 

be Min won 1 * 3 5. The 
any one, or done ſome dam. hea of 
not be relicved on the ſeote of his Mi- . 
nority, ſo a8 to be diſcharged from re- ate, o 
pairing the damage he has done. Thus, goes ary 
a Minor who damnifies a Thing 1 
he has borrowed, or which has been 
depoſited with him, will not be reſtored 
ſo as to be acquitted of dhe mage 
wich a —_ ave. 2 x 


| © Nun ben, in con- 
i Ras — — d enigtur, N. etiam 
6 —— ut putà doly. q migor 8 


IR ta: at om Ode, vel in contractu 
0 jb 1 it: Et 


33 hic 
et 4 c 2 % de mu 

SET 

402. 1 15 x 


non. e & ſubvenitiy, 
Errantibus, don — fallentibus- minoribus, 
3 — 


o 


Rb RR Ra the cg WOT ITY 
I 8 2 3< „ n 


r 
x Ne” 8 Jp 


» EA, 22 8 8 3 r e D LD pr" 0 re SINE E T F 
EE CC CCSs 


* 4 


07 the Reſti ſiun of Cot 


publica jura ſubveniunt. . 2. C. fi min, ſo ni 


dix. 


Deceptis, non e opirulanuns. 5 1 Þ 
J n 


6. Nor when In Crimes aud Offences the Mind- 
he is guilty rity may give occaſion to mitigate the 


of a Puniſhments, but it does not hinder the 


8 


7. Fa Mi- 
— 23 it of 


out that he 
is of age. 


ft 
„ 4? . 13 
; 4 
: ow vi. 07 
| (35 35 


8. Minors: | Soy Pies are uh ge fk. 
are 5 2 in all 18 bi 100 accori 


* 


from 


_—_ 


damage, 
except in 


2 ef ticles" the Rules Which re 
the preced - 


ing Arti- 
cles „ | 


| Mefbitis in int 


the Credivor hat had ſame Fra by 75 
Mina mus of agi. 1e 
bare declaration 1 4 49 % dey en be 
w_ 77 the Creditor he to blame himſelf for/bit 1 adi 


ec; we ſhall next ſee in the 


Minor from being condemned to make 


reparation of the hn which 2 has 
done b. a 


In delictis minor © At vigiati ag non 

reſtitutionem, utique atroci- 

oribus, niſi quatends interdum miſeratio ætatis ad 

medioerem pœnam judidem produxerit. J. 37. 8. 1. 
de minor. 

Non fit ætatis excuſatio adyerſus precepta le- 
gum, ei r. leges invocat, contra eas 
mittit. 4. I. 37. n In criminibus ætatis ful - 
fragio minores non juvantur. Etenim malorum 
mores infirmitas ànimt non exculit. J. f. C. H adv, 
delick. Malitia artet ætatem. J. 3 3.0 0. fi min. 1 
wh. div. | 

1 a Minor has given out that he is 
age, and by producing a falſe Certi- 
ficate of the Regiſtry of 6 Chniizaing, T 
or by ſome other way, has made prop 


8 ajor, he catmot be 
28 ft thoſe A ARS inks which 


> any one by this 


rowed Money 


y ſuch means, alt 
he has made no 


ovd uſe of it, Vet his 


Obligation Will nevertheleſs. hare, Ga 


fame effect as that of a Major - 


dis qui. 'minvrem.! nunc ſe efle aſſeverat, file 
tnajoris ætatis mendadio, te decepetit, cim juxta 
ftaruta juris, etrantibus. non etiam f mino- 

us publica judicia ſubyeniant, in integrum Teſt 


tui non debet. J. 2. 8 dix. I. 3. eod. 


I. 32. ff. de minor. 
Thi Bl be md 11 {es here 


2 75 15 t the 


i. AR er ele in 8 


d the Siem 
5 may gi y Secaliot thereto, and 
ſince we have ſeen in the foregoing bs c 

e 
cafes in which Reditution is not * 
Articles 


1141 


which: follow, how it takes Pe whe- 
ther the Minors have been deceived by 


the deed of 2 or by t 


e weakne 
ehts. For che inte- 
who tas 7 5 a 


of their owòA jud 
OV of phe. pe 


OL. J. 


1 0 7 


ſurpriſe. _ Th, a Minor 1 +, 0 


. 8. Tit. 6: Seck. 2. 


Minor, does not hinder the Reſtitution: 
but he ought to blame himſelf for not 
taking the precaution to inform hiniſelf 


of the condition of the perſon with 


whom he treated, and if he knew him 
to be under age, for treating with him 

in any other manner r than to his advan- 

e 10 

1 Miacefbus in integrum Re in 1 0 


erptos probate poſſunt, etſi dolus adverſarii non 


probetur, competit. 7. 5. C. de in integ. reſt. min. 


See the third and ſeventeenth Articles. Qui eum 


alio contrahit, vel eſt, yel debet eſſe non . 
conditiogis ejus. J. 19. F. de reg. jur. 


* ; Cz F 
, + A 


The Reftiniti 7 Minors i is extend- 9. De Al 
ahi to all ſorts of Acts and Deeds with- * 5 


other pe 
Ga Partnerſhij „ or by other, ſorts of 
vena nants, if the 
in them; but ſo when other 
engage themlelyes to them, if the Obli- 
ation made for their age was not 
7 ch as it ought to be, either for the 
ing it ſelf that was due, or for the 
88 WA: of the 570 t. Thus, they are 
reſtored againſt ot Acts as well as 
. and — rocurè Sentences 
or Decrees of Courts of Juſtice, to 
which Bt. have, been We to be re- 
Exſed, 
cienxly defended. Thus, they ate re- 
leved, if eh have innovated a Debt fo 


8 to make their Condition, worle than it 


was, or if they have given an Acquit= 
Nas for a Pa ment which Res. not 
made to their uardiari, büt to them- 
Rives” Whether it be that they did not 
actually receive the Money, or that hay- 
ing received it, the have ſquandred it 


away foo Th 
tac the oe ct er 475 Cicdiror, or as 


tor, ; „to, take pt, r 

BY 2 3 165 5 Uebe ved, if he has 
| thade'a, ad C | in general, 
re e {t 


WE 


or. agel e Tom: when 
Ns 5 N "have dere to 


GP A or * 3 5 Geſtum fic ac- 
1 eee 222 ſiwe contractus fit,” five 
7 11 oyntingit. Proinde ſi emit aliquid, 
edit z| i ſocietgtery coli, coiit ; ft mutuam pecuni- 
ah 4 cepit & captus eſt, ei ſuccurretur. Sed etſi 
ei pecuhiã 4 debitore p paterno ſohuta fit, vel proprio, 
& hanc perdidit, dcendym eſt ei ſubveniri quaſi 
gent nr dart 6. 4.7, F. 1. . de minor. d. I. G. 1. 
Sed & in judiciis bret five dumagit, ſiye dum 
oonynſttt captus fi t. 4. 1.7, $.4. Minus ex tutela: 
judicio' cotiſecuti, de ere habere actionem ita 
poteſtis, ſi tempore judicit mindres annis . 
Y 7 7 2 | I, 


their intere ſt has not been ſuf- 


e any one of 


every thing 
ey 15 4 pave done, 92 uffer feel, 
ce any 


out diſtinction. Thus, they are relieved N 
not only when they are engaged tot of 


Acis or 
erſons, as by a Loan, by 2 Sale, * Deeds in 


which be is - 
ey have been Weng ged ;, injured F 


a. Minor Who | 
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* 
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yo. He & 
relieved, 
be has ac 
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. CIVIL, 


1 1. ft adv. rem. jud. Si minor viginti quit - 
nis ne cauſa debitori acceprum tulerit. 1 
Si damnofam ſibi novationem feoerit. 4. . 5. 
6.3. Etſi in optionis legato captus fit, dum elegit 
e vel fi duas res romiſerit, illam aut il- 
lam dðc pretioſiorem dederit, debere ſubveniri, 4. 
1. 71 $7. 12 the ſeyenttcath Ar- 
MO münden lr 9 


F 4 - - < "3 - 
q 1 2 1 ” 8 * ** N 
Line F enn 1 „ op. & x g 
5 Un 211 ; 
: = WW} A 
7 P b N * - ou © 1 


If a Minor has renounced an Inheri- 


France which might haye been profitable 


to him, he will be allowed to retract 


Do rom, his Renunciation, and to accept the In- 


2 14 


e 


Frabl. 


, heritance “. And if on the contrary he 
T has accepted a Succeſſion that is burden- 
ſome, he may be relieved from it, and 
allowed to renounce it o, the Creditors 
being called that he ma 'deliver up into 
their hands the goods belonging to the 
Succeſſion p. and he may likewiſe be 


_—_— againſt the Renunciation of a 


11. If the © 1 after chat a Mor has beg 
Succeſſion is Inheritance that is profitable, it 


able 
Profit a aer 


Minor en- 
ters io it, 


* which would have been pro- 
le to him, or againſt his 1 
- one, if it . rdenſome by. 

ſon of ſome charge, or ſome dia dvan- 
rageous condition. . c 


„ *. 2 r 
14 41 - 


bf 6 Minores viginti quinque a annis, non undi in | 


his quæ ex bonis propriis amiſerunt, verùm etiam 
itatem ſibi delatam non adierint, poſſe in 
integrum reſtitutionis auxilium poſtulare, Jaradu- 
dum placuit. I. 1. ſccut m here. 
Sed etſi hæreditatem minor adiit minds hiceo) 


Em. Temme ei, u ee amade 2 
„ minor. 


7 
Sed nen & puberibus * bed vigin 
quinque annis, ſi temerè damnoſam E 5 
Parentis appetierint, ex generali edicto quod ſt de 
minoribus viginti quinque annis, ſuccurtit. Cum 
& ſi extranei damnoſfam hæreditatem adierint ex ea 
parte edicti in integrum eos reſtituit. J. 57. F. 
F d: . wel om. hertu. See the two 
Articles. Its, no 72 — 4 170 
7 V. Nov 119. c. 6. | 2 119717 
Et fine deo cup 
17 $7 714 1 


Ae 517 © * 90 bow 17 


Daiber 17 e | p 


it har 
pens afterwards: that the Goods'a op 
miniſhed by ſome Accident, as Piz 4 
Houſe that is part of the Succcſſen pe- 


6u become! riſhes by Fire, if ſome of the Lands or 


after war 


burdenſome 


cident. 


Tenemients are carried off by an Inun- 


by ſome ac. dation, or if there ha TED other Loſſes 


of the like nature; the Minor having 
done in that caſe nothing but what 
2325 other PRIOR would, and-ought'to 

haye.done, he cannot have relief there- 
in, ſo as to recover and receive back 


from the Creditors to the ſaid Succel⸗ 


hon that which he had paid them. 


Si focupleti hares extitit, & ſubitd hereditas 


tapfa fir ( puta prædia fuerunt que chaſmate perie- 
tunt, inſulæ exuſtæ ſunr, evi — aut deceſ- 


jerunt) Julianus quidem libro quadrageſimo ſexto 
ke Joquitur quaſi me minor in integrum reſtitui. 


| 
| 
oo 
M1 
* 
4 4 
* 
* 


IW. S. B o IV. 


Marcellus autem apud Julzgam notat, ceſſue in ina 


tegrum reſtitutionem. Neque enim ætatis lubrice 
captus eſt, adeundo locupletem bæreditatem, & 
quod fato contingit, cuivis patrifamilias quamvis 


diligentiſſimo poſſit contingere. Sed hæc res affer- 
re poteſt reſtitutionem minori, ſi adiit hæreditatem 
in qua res erant mortales, vel prædia urbana, zs 


autem alienum grave, quod non proſpexit poſſe 


evenire ut demoriantur mancipia, ja ruant, vel 


quod non citò diſtraxerit hæc quæ multis caſibus | 
- obnoxia ſunt,” J. 1 i. 6. v. F dt min. wy «4 


We have not put down in this Article, that the Mi- 


"vor who bas re 


are periſhable, ma this reaſon be relieved from: it; 
for Tutors are oblig — 25 the 9 to ſell theſe ſorts 
of Goods, as has _ ſaid in the thirteenth Article of the 
third Section 0 And 3 y 75 4 Minor ac- 
5 aSucce oviſ10n is made or his ſe 
— that of the Ants. to the Succeſſion, by uf _=_ 
which the Tutor is obliged to make of the Goods be- 
longing #0 the Succeſſion. For by the effect of this In- 
, the Minor is always in a 2 to do 
10 * Creditors of the Succeſſion, a; I afterwards it 
berome burdenſome by bf of Goods of the kind mention- 
3 it is uft that his condition ſhould 
be the ſame with that 7 an Heir or Executor, who 
has the d F Nu, and who is never bound 
Ne the value of the Goods of the Inheritance, ſeeinę 
Inventory _— the Minor and the Creditors in the 
ſame condition. But if the Minor, or his Tutor, having 
imployed the Moveable Effects of the Succeſſion for diſ- 
charging rind frm Debts, and having paid the reſt 


F the Debrs wit the Minor's own Money, that the Im- 


moveable Goods of the Inheritance — be preſerved 


10 him, it ds that the ſaid 
Immoveables ſhould be loft A Inundations, or by 
other Events; this loſs, which — happen to the moi 
prudent perſons, would not give a right to the Minor to : 
demand back from the Creditors that which he had gi 


them/ in payment out of his own proper Money. For on 
bis part, be had acquitted himſelf of a duty that was 
incumbent on him, and had ated. the pars 22 


and prudem manager and the Creditors on their 
bad received niebing bus what was jufty due 10 them, 
and of which they le mg LO 9 paid at of 16 
Goods of the Inheritance, which might have got 


expoſed. to Sale they had d, if the Minor had 
renounced the rap accepted it , if he had 


nor prevented their r ee 
W 


2 XII. 
If a Minor having cee a ; Bic 12. If the 

 ceſſioh; he who ſucceeds in his place as — 2 

Heir, whether by a Subſtitution, or as TE has 

being Next of Kin, accepts of the In- ned. 

heritance, and the Minor repenting af- is cleared 

terwards of his having renounced, is aud wm 

deſirous to retract his Renunciation, tangled &y 

and to accept the Succeſſion, he will Bur. 

be relieved, while things are {till entire. 

Bur if the Succeſſion eing incumbred 

with Affairs and with Pi, had been 

cleared and diſentangled by the care of 

this other Heir, who had {old Goods to 

pay off the Debts, and had ended all 

the Affairs; the Minor could not be 3 

relieved under theſe circumſtances, to | 3 

deprive. the ſaid Heir of the fruit of his. 4 

labours . 


 Scxvola noſtra aiebat, 6 quis l — 
ductus omiſerit, vel repudiaverit h#reditatem, Fo 
bonorum poſſeſſionem: {i quidem omnia in in 
ſint, omnimodò audiendus eſt. Si verò N 
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Of the'Reſciſſina of Comtrafts, &c. Tit. 6. Sect. 2. 


tracta hæreditate, & negotiis finitis, ad paratam pe- 
cuniam laboribus ſub veniat, Ee, & 
J. 24. $- 2. F. de miner. * 175 | 1 
e XIII. 
13. Te Minors are relieved not only when 
— 42 they ſuffer loſs, but alſo when they are 
for the pro. deprived of ſome profit which they 
fits f which ought to have had*. Thus, for exam- 
the Miner ple, if a Minot that is Heir to a perſon 
has been de- ho was engaged in a Partnerſhip, be- 
prived. "7 | TY | | 
ing outwitted by the other Partners, 
had renounced the ſhare he had in it, 
at the time that an Affair begun with 
the deceaſed was about to yield ſome 
profit, he would be relieved. Thus, 
Minors are reſtored if they have re- 
nounced Inheritances, or Legacies, as 
has been ſaid in the tenth Article. 
- * Hodie. certo jure utimur ut & in lucro mino- 
ribus ſuccurratur. J. 7. f. 6. F. de minor. Aut quod ha- 
buerunt amiſerunt, aut quod acquirere emolumentum 
potuerunt, omiſerunt. J. 44. ed. Placuit minori- 
bus etiam in his ſuccurri quæ non acquiſierunt. 
l. 17. f. 3. F de uſur. Sce the tenth Article. 


14. The Although the Engagement into which 


Minor is re- a Minor had entred might not occaſion 


leved from him any preſent loſs in his Goods; he 
nur ie, will nevertheleſs be relieved: from it, if 
would run in other reſpects it ſhould be diſadvan- 
him into tageous to him. As if he had engaged 
Law Suits, in ſome Buſineſs, or ſome Commerce 
and EP? which would: run him into Law-Suits, 
+ Expences, or other conſequences which 
it would have been his intereſt to have 
avoided and prevented: or if he had ac- 

cepted an Inheritance incumbred with 

ffairs that would have required a long 

and tedious diſcuſſion". © | 


* Minoribus viginti quinque annis ſubvenitur 
por in integrum reſtitutionem, non ſolim cum de 
nis eorum aliquid minuitur, ſed etiam cum inter- 
fit ipſorum litibus & ſumptibus non vexari. I. 6. F. 
de minor. 1 res, Ay. bt I 
Neque illud inquiritur folyendo fit hæreditas, an 
non ſit: opinio enim, vel metus, vel color ejus qui 
noluit adire hæreditatem inſpicitur, non ſubſtantia 
hæreditatis: nec immeritò. Non enim preſcribi 
hæredi inſtituto debet, cur metuat hæreditatem ad- 
ire, yet cur nolit: cùm variæ ſint hominum volun- 
tates, quorumdam negoria timentium, quorumdam 
vexationem, quorumdam æris alieni cumulum, 
tametſi locuples videatur hæreditas. J. 4. in f. . ad 
ü Ä aft a6 0 
Although this Law have relation to another ſubject, 
get theſe words muy be applied hire, Mi: 3 
See the tenth Article. 


F Te id . D. 0 einn | 
r If. a Minor has referred ſome matter . 
Minor is re- in diſpute. to an Arbitration, 6 he may be ; 


ved 3- reſtored againſt it, even although he 


Cee. had been authorized” by his Tutor to 
pro . "I 75 
mie. compromiſe the matter x. For although 
it be uſual for prudent and wiſe perſons 
127171 F I 


CI 


to put their Rights into the hands of 
Arbitrators; yet the Minor may have 
been deceived either in the choice of 


the Arbitrators, or in referring to Ar- 


bitration a Right that is indiſputable. 
And although his Tutor had authorized 
him to conſent to the ſaid Reference, 
yet nevertheleſs he would be relieved 
againſt it /. | 


* Minores fi in judicem compromiſerunt, & tu- 
tore auctore ſtipulati ſint, integri reſtitutionem ad- 
verſus talem obligationem jure deſiderant. J. 3 4. 
§. 1. ff de minor. „ 

? See the nineteenth Article. 


XVI. 5 


533 


Minors are not only relieved againſt 16. Ref 
what they may have done to their own s 4 
prejudice, but they may likewiſe have Zusa 


relief for having omitted that which 
they were obliged to do, in the caſes 
where this omiſſion may be repaired. 
Thus, for example, if the Father of a 
Minor having purchaſed an Eſtate, on 
condition that if the Price were not 
arp by a certain time, the Sale ſhould 
made void; the Minor, Heir to his 
Father, omits to pay the Money within 
the time, and even although the Mi- 
nor's Guardian haye been ſummoned to 
pay the ſame, and that for default of 
pa ment the Seller has been reſtored to 
is Eſtate, whether it were with the 
conſent of the Guardian, or by a Sen- 
tence of the Judge, yet the Minor may 
be admitted to take poſſeſſion again of 
the Eſtate, he paying the Price *. Un- 


leſs it ſhould happen that by rcaſon of 


particular circumſtances the things were 
not any more in ſuch a condition as that 
the Minor to be received to 
make payment, as if the Sale had not 
been vacated till after a long time, and 
after many delays granted to him for 


paying the Price to the Seller; who 


aving occaſion for the Money to ac- 
quit preſſing debts, . had been obliged to 
{ell the Eſtate, to avoid a Seizure of his 
Goods which had been made by a Cre- 
ditor. N Ss 

* Minoribus in his quæ vel prætermiſerunt, vel 
ignorayerunt, innumeris auctoritatibus conſtat eſſe 
conſultum. J. pen. C. de in int. reſt. min. 

Emilius Larianus ab Obinio fundum Rutilianum 


lege commiſſoria emerat, data parte pecuniæ, ita ut 
ſi intra duos menſes ab emptione, reliqui pretii par- 


tem dimidiam non ſolviſſet, inemptus eſſet: item, 


ſi intra alios duos menſes reliquum popu non 


numeriflet, ſimiliter eſſet inemptus. Intra priores 
duos menſes Lariano defuncto, Rutiliana pupillaris 
ætatis ſucceſſerat, cujus tutores in ſolutione ceſſa- 


verunt: venditor denunciationibus tutoribus ſæpe 
datis, poſt annum eandem 8 Claudio Te- 


lemacho vendiderat. Pupilla in integrum reſtitui 
deſiderabat: victa tam apud prætorem, quàm apud 
præfectum urbi, provocaverat. Putabam bene ju- 


dicatum. 


Omiſſon. 
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e 3 quod pater Jus, non oe ip contraxerat. 
i Imperator autem motus eſt ies committen- 

di in 8 pupillæ incidi , eaque eſſeeiſſet ne 
pareretur legi venditionis. Dicebam, oſſe magis 
a 5 bo 0 eam, 0 e ciando 
poſt diem quo placuerat eſſe commiſſi um, & pre- 
ium atone receſſiſſe à lege ſua videretur. Non 
me moxeri quòd dies poſtes tranſiſſet, non magis 
quam fi creditor pignus diſtraxiſſet poſt mortem 


itoris. die ſolutionis ſinita. Quia tamen lex 


commiſſoria diſplicebat ei, pronuntiavit in integrum 

reſtituendam. J. 38. . de min. See the cightcenth 
Article of the fourth Section of Covenants, and the 
twelfth Article of the twelfth Section of the S 
8 of Sale. * 


XVII. 


x7. De It is not enough to hinder the Reſti- 
yy ire tution of a Minor, who is bound in a 
. for Money Ae he borrowed, 


n 61g ty ge" y received the Sa 


for borrow-'that was lent him, but it is likewiſe * 
1 Aceſſary that he have laid it out to a 
2 1 wm} Frable uſe. Thus, the Minor who h 
Money to ing borrowed a Sum of Money, has 
his advan- made no uſe of it, as if he has 
rage. ſquandered it away ly, or even if 
he has lent it to, a Debtor that. is inſol- 
vent, will be relieved upon his m 
over his Right to his Creditor. For he 
Who lends, ought to know the condi- 
tion, of his Debtor, whether he be a 
Myers, or a Minor b: and knowing him 
64 Apr, he ought to have nog 
care, to ſee. the Money w eh. he lent: 
5 LG to a good and profiler 


[vous pri accepit & aptus eſt, ei 
. * J. 7. C 1. f. de min. * | 
Spray quam mutuam minor accepit, a. 
hs: denegare debet proconſul creditori adyerſus 
eum — VN Quod ſi egenti minor crediderit, 
— 11 — non eſt, quam ut jubeatur 
— ſuis quas habet adverſus cum cui 

f a cedere creditori ſuo. 4 §. 1. 


o Fee writ ſeventh Article " the fifth Section of Cores 
nante, * the ſecond Text quared upon rhe n | 


© Curioſus debet eſſe cd qu venta: . r 
5. 9. PE is in rem verſo, 


XVIII. + 23 {131 

18. Reſtitu- 110 e 1 treating tap herd und. 
nin be- of them is wronged by the fraud of the 
probing other, he ſhall bee, in the ſame 
manner as he would be againſt a Major, 
And if the Minor who, has cheated. * 

Na has recived of him —— 

be bound to reſtore. it, although 
the Money were not any more in be 
porters, and even altho he had 
1 58 no benefit by it. And he will 
alle liable for che Coſts — Dam 


1 


ture, the Obligati 


| ntl he 
Which his fraud may have wh erty RK "We 


And the Minor would be. likewiſe 
bound in, the ſame manner to a Major 
whom he had cheared 4 But if one of 


LAW, Ge.” Boox IW. 


two Minors tits an 


the other, to do or to give mee 
which turns to his prejudice, he th 
likewiſe be relieved on it, although 


there had been no fraud on the part of 


the Minor to whom he is engaged. 
For his being wronged in his Minority, 


entitles hini to a relief from his Engage- 
ment, without any regard to the qua- 
22 of the pen to whom he is obli- 

ged, and that even although his Reſti- 
rution ſhould be to the loſs of the other 
Minor. 'Thus, for example, if a Minor 


had bound himſelf Surety for a Debtor 


of another Minor, he would be reſtored, 
—_— h the Debtor proving inſolvent, 

nor who is Creditor. ſhould loſe 
5 debt. And if it ſhould happen that 
both the Minors were wronge 25 when 
there was no fraud on the part of the 
one or the other, he who is under an 


engagement to the other, the perform 


ance whereof would be prejudicial to 
him, will be relieved from it. Thus, 
for example, if a Minor having borrow- 
ed Money of another Minor, has no 


on ** ſaid Money in his poſſeſſion, 


has not laid it out to any profitable 


account, he. will be relicved from his 


Obligation to pay back the ſaid Mone 
22 the other be x loſer thereby. 
For ſeeing. in all the caſes of this na- 


cauſe which has no ways turned to his 


5 aduantage, ought: to be. annulled 3; the 
; conſequence; 


the loſs which h 
tbereby to him h hatt treated wich che 
Minor, does not alter his * ht. nor 


validate his Obligation. is loſs is 


conſidered 3 981 a. = Accident, 
or as an Event which he who had treat- 


cd with a Minor ought to blame him- 


ſelf far. Thus. in general, when two 


| Minors. have had any dealings with one 


another, and when there is dama 


done, either, to one of them alone, or 
ig to both of them, and. it is not poſſible 
to reſtore both the one and the other 


to the condition in which they were 


before; the Judgment in relation to the 


Reſtitution.” © to depend on the 
quality: of. che ought. diſhes, 


er on the condition into. which the 


Event ſhall haye put the one and 
the other; to felieve him who ſhall be 


found to be under an Engagement, the 


execution whereof would do him ſuch 
a - prejudice: as _ be 4 juſt ground 


ATINEnNT ?. 


* Militia ſup plet ætatem. 1.3. d. f nu. ſo maj. 

dix. See the th and ſixth Articles. 
Item ſi· minor adverſus mimorem re- 
ſtitui deſiderat, an fit —— Et Pomponius 
ſimpliciter 


on of the Minor for a 
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ty ends at moment of 
Spe oh 


Of the Koſciſſion b 
ſumpliciter ſcribit, non reſtituendum. Ranks fy 
inf) ri A prerore quis captus ſit. inde ſi 
ae apt i*finic verdi glatia minor indtiori decu- 
. „It ale perdidit, meftot At caula fun- 
on Pompbijium,'ejus qui actipit, & vel dilapida- 
vit, vel. perdidit. l. T1. 4. 6. N min. 
Melior et cauſa conſumentis, niſi locu „A ex 
der ryeniafttr, litis cohteſtatæ Wee! 34. 60. 


NIX 
9. 5 Aeg As Minor have 3 au 


7 thorized hy his Tutor to paſs the Act or day 
oe . Deed agaialt which he delites to be e- 


der the Re- 2 licves, yer che Reſtitution will neverthe- 


fiitutim; leſs have its effect, even altho' the Tutor / 
and the M. ere Father vf the Minor, and intruſted 


jo” e with the Management of the Son's 
aint the Eſtate. And — — it Were an Act 
144 of the ſped in a Court of Juftice, yet the Mi- 
Two. nor may be relieved againlt it, if chere 


be juſt ground for it. And it would be 
the lame thing in whatever the Tutor 


2 have tranſacted in that quality © 
without the preſence of They "emp if 


it appears that he is wro the act 
of he P Tutor. For the r of the 


Toter is lifnixed to 1 may * profi- 
table for the Minor 


© Minoribus annis viginti quingus etiam a. 
N præſentibus tutoribus vel curatoribus, in 

vel extra judicium geſta fuerint, in — — 
e auxilium ſupereſſe, ſi cireumventi gon 
placuit. J. 2. C. ſi tut. vel cur. interv. 


Etiamſi patre, eodemque tutore auctore, paopil- 


2% 


"tus ca tus probari poſlit, 2 poſtea ei da- 
tum glomine ipſius in integrum reſtitutionem po- 
2 phibeti, 4 * ets keks. . 
eo 8 
Tutor in fe pupilli tune dopiui loco habetur 


2 2 adminiſtrat, non cùm pupillum ſpo- 


l. 7. h. amore. See the twenty fourth 
= 471 er, und the — of tlie 
nd Section 1 * N N 


10. Mnei- The ne = oat 1 the laſt 
ve and twentieth 

ee „ to be rockoned from the mo- 
2 ment of the birth of the perſon who 

| flies for relief. Thus the Minor may | 
2 which: have pre- 
ceded this laſt momen a 2 Add the . 
are conputed in ſuch” a manner, that 
the two days which are callod Biſſextile, 
which according to out 'computation 
are the twenty eighth'and twenty ninth 
. of February;.. are only reckoned as one. 
For both the, one and the other-.are of 
te ſame year, at what mae Jooren 

bug v. it may have be ee 


LA. an Bas, . a hor 2 


As Fg) fer und 3 
| 2 2 

f „ ate Y 10 
fort. © Coke f. 1 ** d 
molti uutem viginti ainque wdhis natu, 


we an etiam de of (71 ay Hcimus, 


Gum A Tit. 6 Set 2 536 


455 t.cum eee, 9 ita, 15 * | 
4 * mo Vente 3; momentum tem 
—Atctür. Protiide & f Bifexto Ratus 'elt, The 1 


„Ave 'pdſteriore die, Celſus ſeribit, Ui e 
id m pro uno die haberur, , c . a 


: 2 5 N ord ole 4 ip er 


# 15 nor e's 
Nia Fa, Ann 7 — * 
in the Biſſex year, 5 

Ff: * the 122 er 75 W 
5, fy Wh 14 4 entive g 


"yehws5" fo es # part ( 
M , 55 nr 165 Pry 

ſſar 10 am Nn evi 
md „ Alb t 9 77 
er follows, + 1 . | 
b n is HOT mide mop ebrix y. 
r an wenrſerß pris hapyent on a Ledp- 
year, will remain "Mitor till the int) dur dy, . "and 
the gur of his birth" on chat diy. de As 


3Y # 11 1 A . 


* 
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XXI. | ou ; 5 5 n | 
oe 8 which. _atades. the 21. 
ion of the Minor, does not va- 7%. 7 4 
ee ur of hid Sie x ante, i Be th 
the Reſtitution of. AJ NM inor, is tour ded 
on the Fraud of his adverſe- Aarty#, or 
upon ſome other: Vice of 7 8 


tion, Which ouglit to have tl bis effe 
purſuapt to the dukes whic 
Þ in tlic Title of Sure. 


IL bo 


MP: 360 r * 

vs; 92 tibi vendidi ir land, interpoſio 

8 tatig een e auxilio juva- 
2 ub dae orem ex on ſua 

noxium eſſe epi ractay..; Verùm ſidolo malo 3 
con tra \intorpoſitum eſſe; man 

t utrique perſonx, tam venditricis, quam f- 
5 a eſte l. 2. C. da fideynſſ. min. 
f j enth Article, of of the. firſt Section of. Sure- 
ti ies. v 3% M O Am 


i See 1 1 e 3 and fifth Articles of 
the fifth Section of the N of Sureties. 


. NN. 0 BB 0 Mw 
1 Wen che Cod 6f Minors ap ears 12. Digen- 
rh be ſuch, that N rhey arti 5 pwoy Fe 
of, Maj j6tiry't ph — are Jud ied 8 Wa : 
ble of the Adtmifuſttatiön om 
Affairs, the Law allows 24 ang to be 


] to them by Letters of Dit en- 
Reon of „Which Sons a ae i 


6 age Volke and e 


rh and Davghters after k 
tern. And this Diſpenſat 

u this effect. that they nuay tak 
ment” of their Eſtates into rhei 

on Raffds, and look After them t Em- 
(eve; but the . not alienate them, 


nor mortg 1 Thus the Dif nla⸗ 

tion of 2 not Br * eſti⸗ 
— N — HS relate 
to this enj of their 2 — Ati 


not us to A or Bede which , wh 
may do' afterWatds to their cjudice 

eier by alittuting gt mort ing their 
Eftates, or othtrwiſes Neither” hath 
the ſaid! a of Age 5 "_ 


2636 © The c IV 11 LA 


to make thoſe who have obtained it be 
reputed Majors, When the queſtion is 


= at full 1 a ident to tis 


"touching the accompliſhment of a con- „ 


dition of a Legacy, of a Subſtitution, 
or other matter which ſhould have its 
effect by their Majority: unleſs the ſaid 
- ebndition did mention the calc af 6 a W 


ion of Agen. a 


11 * 
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© Titi, ternam fru vel ayorum patrimonia 
dea e ana ke hoc _—_ auxilio 4 
Ligere i, ita demum ætatis veniam impe- 
_.trare,audeant, cum vicelimi anni metas impleyc- 
Ky int. J. 2. C. de hit qui ven. cat: imperr. 
Forminas, quoque 2 morum honeſtas, mentiſ. 
que; HAN 8 t. cùm octarum & decimum 
' annum, egr elle fuerint, veniam #tatis impetrare 
ö ee «LF. 1. V. . 3. F de mn. 
s qui veniam ætatis à principali clementia im- 
petrayerunt vel impetraverint, non ſolùm alienatio- 
nem, ſed etiam hypothecam minimè poſſe, fine de- 
creti interpoſitione, rerum ſuarum immobilium fa- 
© -? * » Gere jubemus: in quorum alienatione, vel hypothe- 
N Þ $506 2 decretum illis neceſſarium eſt, qui necdum ve- 
nam xtatis meruerunt; ut ſimilis ſit. in ca. parte 


n 


non ætatis venia. 7, 3. ebd. 


70 * qui yeniam ætatis 4 principali elementia im· 


fear etiamſi: minus idonee rem ſuam ad- 
rare yideantur, in, N reſtitutionis auxi- 


: Fun etrare non poſſe 6, manifeſtiſimum eſt, ne 
1 ba 13 eis contrah trahunt, principali auctoritate 
circu j eſſe videantur. 1. 1. cod. * 


Si quis aliquid dari vel fieri yolucrit, & le iti- 
ride ætutis fecerit mentibnem, vel (5) abſolute di- 
t perfectæ etatis; iam tatummodò ætatem in- 

0 tellectum eſſe videri Tolums, quiz & xxy annorum 
curriculis completur, non uz'sb imperiall bene- 

icio ſuppletur. Et praefpue qquidem in fubſtitu- 

- tionibus vel reſticutionibus' hoe'intelligi' faricimius, 


nihilominus tamen & alilb: niſtſpecialiter quifquatn 
- addiderit, ex venia etetis” velle 0 8 cedere. 
Ty C. de o 9 ven, 4. ri RS Sy ua 
e GEE AN n an nde 1 


: Rl 462 2 V XXIII. © 39. tran? W 
23. The — _ or Int ccuted by a Mi- 
— e take effect till aſter he 
1 une a at, the years of Majority, he 
come of age, would. ATA be reſtored a 
hinders the it. 1 it he were. wronged. by. Kc; 1 But a 
Reflinution.'afrex he is come of 44 he executes it, 
or, as any other ac e 
t, he cannot ue, relieved a- 
inſt 3 it. And in general, every act of 
approbation mage, A Major of what 


his Minority, makes the Re- 
13 to ceaſe. Bos, he who du- 


j Omnes 'atoleloentes g qui boneſtate morum Row | 


Creditor, either of the whole, or of a 
art of the debt, cannot. afterwards ſuc 

- Reſtitution. But if a Minor who 
during his Minority had engaged him- 


ſelf in an Affair which was attended 
With a great many conſequences, and 


linked with many other A ſuch as 


an Inheritance, and who had a little 


time after he was become Major re- 
ceived payment of ſome debt owing to 


the ſaid Inheritance, whether it were to 


prevent the loſs of the debt, or to uy 


off with that Money another p 


debt, and ſhould at the ſame time 2 
mand to be relieved; he might be ex- 
cuſed, if the circumſtances ſhould ſhew 


that what he had done after he was 


come to Majority, was not ſo much an 
approbation of his taking upon him the 
quality of Heir, as an act neceſſary for 


the r of the Goods o the 


See winorum omnium, tive petita fie, five þ Succeſſion n 


ng quis cum | minore contraxerit, eee 
inciderit in tempus quo major efficitur: utrum 


yu ſpectamus, an finem. Et placet (ut & eſt 


nſtitutum) fi quis major factus 0 
quod minor geſſerat, reſtitutionem erer J. 3. f. 1. 


. de minor. 
ui poſt vigeſimum quintum annum ætatis, ea quæ 


in minore ætate geſta ſunt, rata habuerint, fruſtra re- 


ſciſſionem orum' poſtulant. 1 2. C. fi maj. RF 
you hab, © 


Si filius . bus tabulas non accepta 
poſſoſſiohe poſt inchoatam reſtitutionis quzſtio- 
nem, legatum ex teſtamento patris Re viginti 


. quinque annis petiiſſet, liti renuntiare videtur; cam 


Tune is Minority bad approved of the 


ent of his Father, which he 


have rocured to be an Nat 
2 0 The Re t have been en * 


PIP be wall 


| Thus 15 * mi Fu * been 
ane, 5 againſt a Bond e he had 


Bern in — Minority, after he is arriv- 


4 * 


etſi bonorum poſſeſſionis tempus largiretur, electo 
judicio defuriti; 

ſbi maretur. l. 30. F. de min. 

Si paterfamilias folverit partem debiti, ceſ- 
Abit Senatuſconſultum. 1.7. 8 ab. F. de Senarhfe. 
Maced. | 
—— = Law relates to anche ſubjet, yet it 

d to this. 


—_— lud aliquando incidiſſe, minor viginti quin- 
que annis miſcuerat ſe paternz hareditati, major- 
que factus exegerat aliquid à debitoribus paternis: | 
mox deſiderabat reſtitui in integrum, quo magis 
abſtineret paterna hæreditate: contradicebatur ci 


quaſi major factus comprobaſlet, quod minori ſibi 

placuit. Putayimus tamen Teſtituendum in inte- 
m, initio inſpecto. Item puto etſi alienam adiit 

— 4.3. §. 2. F. de min. | 
Ibn Heir receiving in this manner a 


payment, would 
more effectually preſerve his OT 4 Reflitution, by 


N a $5.4 9 2 a = 
N The en Be not” ay Nee 2 4. The 
for the Reſtitution of Minor, ut they Immoves- 


have moreover forbid the alienation =— Kees 
their Immoyeable Goods. And atho';, ad 
the Minor were not wronged. in the wichou ne- 
Price of the Sale of his Lands or Tene- cſch. 


ments, yet he would be relieved againſt 
the Sale thereof, if it were for no other 
rcaſon but. becauſe. it ĩs more profitable 


for him to keep his Lands and Tene- 
ments, 


* 


4 —— beneficium Prætoris 
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Of the Reſeifſins 6 


ments than to have the Price thereof. 
Thus Minors are reſtored againſt all 
Sales of their Lands and Tenements, 
whether they have been ſold by them- 
ſelves, or by their Tutors, under colour 
of a Tranſaction, an Exchange, Barren- 
nels of the Lands, or other pretext 

 whatfocyer o. But if it ſhould be neceſ- 
fary to ſell the Immoveables of a Minor, 
in order to pay off his debts, the fame 
might be ſold after that the Sale thereof 
has been directed by a Court of Juſtice, 
and provided the formalities be therein 
obſcrved which ſhall be explained in 
the following ArticleP. 3 


Imperatoris Severi oratione prohibiti ſunt tu- 
tores & curatores prædia ruſtica, vel ſuburbana diſ- 
trahere. J. 1. . de reb. eor. qui ſub tut. 

Non ſolum per venditionem ruſtica prædia, vel 
ſuburbana pupilli vel adoleſcentes alienare prohiben- 
tur: ſed neque tranſactionis ratione, neque per mu- 
tatione & multò magis donatione, vel alio * 

modo ea transferre, ſine decreto à dominio ſuo 
poſſunt. J. 4. C. de pred, & al. reb. min. ſ. d. n. al. 
Si fundus fit ſterilis, vel ſaxoſus, vel peſtilens, 
videndum eſt an alienare eum non poſſit: & Im- 
perator Antoninus, & D. Pater ejus in hæc verba 
reſcripſcrunt, quod allegatis infructuoſum eſſe fun- 
dum quem vendere vultis, movere nos non poteſt, 
Cuùm utique pro fructuum modo pretium inventu- 
rus fit. J. 13. F. de reb. eor. qui ſub tur. 
Et domus, & cætera omnia immobilia in patri- 
monio minorum permaneant. /. 22. C. de adm. tut. 
| See the Remark on the thirteenth Article of the 
third Section of Tutors. 

P Ob zs alienum tantum, cauſa cognita præſidi- 
ali decreto, prædium ruſticum minoris provinciale 
diſtrahi ittitur. l. 12. C. de prod. & al. reb. 
min. See the following Article, and the fourth 
Article of the ſecond Section of Tutors. 


XV. 


25. For ma- To juſtify the Alienation of any of 


lities ob. the Lands or Tenements belonging to a 
ſerved i Minor, it is required that the Sale be 
= — made for a neceſſary cauſe, ſuch as pay” 
moveables ing off debts that are preſſing, of which 
F Minors. the payment cannot be delayed, and 
which cannot be acquitted any other 

way: that this Sale be directed by a 

Court of Juſtice, after it has been made 

appear, by producing an Inventory of 

the Goods of the Minor, and a ſtated 
Accompt given in by the Tutor, that 

there is neither Money, nor Moveables, 

nor Debts, nor Rents due, or to become 

due, nor other Effects that may ſuffice 

for the payment of the ſaid Debts; ſo 

that it is neceſſary to alienate ſome of 

the Lands, or Tenements. And it is 

like wiſe neceſſary to make choice for 


the ſaid Sale of the Lands, or Tene- 
ments, that are of leaſt value, and that 
no more of them be ſold than what 
is abſolutely neceſſary, that they be 
ſold by Cant or Auction, by Order of 
the Judge, after the delays which have 


Vo. I. 


Cuttr ali, Kt. Tit 6. Sect. 2. 


ſeized by Creditors, and fo 


been regulated, and the Advertiſements 
for giving notice to the parties concern- 


cd, and the Buyers, and laſtly that the 


Price of the Sale be applied to the pay- 
ment of the Debts 4. ppc 1 . 


1 Quod ſi forts xs alienum tantum erit, ut ex 
rebus cœteris non poſſit exolvi, tune ptætor utbanus 
vir clariſſimus adeatur, qui pro ſua religione æſti- 
met quæ poſſint alienari, obligarive debeant, ma- 
nente pupillo actione, ſi poſtea potuerit probari ob- 
reptum eſſe prætori. J. 1.4. 2. F. de reb. eor. qui 

ſub. tur. | 7.94 | 
Non paſſim tutoribus, ſed obtentu æxis alieni, 
permitti debuit venditio. Namque non eſſe viam 
eis diſtractionis tributam : & ideò prætori arbitri- 
um hujus rei Senatus dedit, cujus officio imprimis 
hoc conyenit, excutere an aliundè poſſit pecunia ad 


extenuandum æs alienum expediri. Quærere ergo 
debet, an pecuniam pupillus habeat : vel in numerato, 


vel in nominibus quæ conveniri poſſunt, vel in fructi- 
bus conditis, vel etiam redituum ſpe atque obventio- 
num, item requirat, num aliæ res ſint præter præ- 
dia quæ diſtrahi poſſunt, ex quorum pretio æri 
alieno fatisfieri poſſit. Si igitur deprebenderit, non 
— aliunde exolvi quàm ex prædiorum diſtrac- 
tone, tunc permittet diſtrahi, ſi modo urgeat cre- 
| _ = uſurarum _ parendum ari alieno 
uadeat. 7. 9. 9. 5 de. reò, er. f 2b. tut. 
Jjubere Ph i ( BEN edi — — ſy- 
nopſim bonorum pupillarium. d. I 5. §. 11. 
tſi præſes provinciæ decrevit alienandum, vel 
obligandum pupilli ſuburbanum, vel ruſticum præ- 
dium, tamen actionem pupillo, ſi falſis allegationi- 
bus circumventam religionem ejus probare poſſit, 
Senatus reſervavit: quam exercere tu quoque non 
vetaberis. 1. 5. C. de pred. c al. reb. min. 
Manet actio pupillo {i poſtea potuerit probari ob- 
reptum eſſe prætori. J. 5. f. 15. F dereb. eur. qui ſub tut. 
The formalities for the Sale of the Goods f Minors, 
are the ſame with thoſe uſed in the Sale of Eſtates 
by Decree F a Court 0 
ce. And it is only a Decree of a Court of Fuſtice in 
due form, that can ſufficiently ſecure him purcha- 


es Lands or Tenements belonging to Minors. 


XXVI. | 
If the Tutor being preſſed by the Cre- 26. 4 Sale 


ditors of the Minor, and in order to pre- made & the 
Tutor,with- 


vent or ſtop a Seizure of his Goods, „, oherv- 
ſells ſome of the Immoveables of the ig the fo- 
Eſtate without obſerving the formalitics maliries. 
required, the Minor may be reſtored 
againſt the Saler. 1 


* Tutor urgentibus creditoribus, rem pupillarem 


' bon fide vendidit, denuntiante tamen matre emp- 


toribus. Quæro, cum urgentibus creditoribus diſ- 
tracta lit, nec de ſordibus tutoris meritò quippiam 


dici poteſt, an pupillus in integrum reſtitui poteſt? 


Reſpondi, cognita cauſa zſtimandum : nec idcircò, 
fi juſtum fit reſtitui, denegandum id auxilium, quod 
tutor delicto vacaret. J. 47. F. de minor. See the 


nineteenth, the twenty fourth and twenty fifth Ar- 


ticles of this Section. 


XVII. 


If the Alienation of the Lands or Te- 27. Efe 
nements of a Minor be liable to be re- Reſci 
ſcinded, he will have his Action not lf T. 
only againſt his Tutor, if there be here le 
ground for it; but likewiſe againſt che ground for 

222 Poſſe ſſor 


638 


: 


, and i, Poſſeſſor of the Lands and Tenements 


againſt the that have been alienated. 


Poſſeſor. 


28. Im- 


I Manet actio pupillo, fi poſtek poterit probari 


obreptum eſſe prætori. Sed videndum eft, utrum 
in rem, aut in perſonam dabimus ei actionem. Et 


magis eſt ut in rem detur, non tantum in perſo- 
nam adverſus tutores five curatores. J. 5. $. 55 F. 
de reb. cor. | ſub, fut. IJ See the fixth cle of 
the firſt ion. + | 

XXVIII. 


If he who has purchaſed Lands or 


provements Tenements belonging to a Minor, has 


made by the 
Purchaſer * 
and 


laid out Money upon them in making 
conſiderable Improyements z as, for ex- 


Tenements ample, if having bought only the Ruins 
belonging o of an old Houle, he has built a great 


a Minor. 


which the 


Houſe upon it, and the Minor, having 
on his part juſt cauſe of Reſtitution, 
demands the Sale to be vacated y he can- 


faid Eſtate, without refunding the Ex- 
pences which have been laid out upon 


it, and of which he ought not to reap 


the benefit, to the prejudice of the 


Purchaſer : Eſpecially, if it ſhould a 
pear that the Minor's Tutor or Guardi- 


an ought to anſwer for the ſaid Aliena- 
tion, and that he were ſolvent. For in 
this caſe the Minor would recoyer his 
Cofts and Damages againſt his Tutor*. 
But if he enters again to the poſſeſſion 


of his Eſtate, - reimburſing the Purcha- 
ſer for the Improvements he has made; 


the Expences which. he has been at for 
things which ſerve only for pleaſure, 


will: not be reckoned as Improvements. 


And the Purchaſer will only have liber- 


ty to take away ſuch of thoſe things de- 


ſtined for pleaſure, as may be removed 
without changing the condition in 
places were before the Alie- 
nation. 1 55 | 
t Vendentibus curatoribus fundum, emptor ex- 
titit Lucius Titius, & ſex fere annis poſſedit : & 


longe longeque rem meliorem fecit. be cum 
ſint idonei curatores, an minor adverſus Titium 


emptorem in integrum reſtitui poſſit? Reſpondi, 


ex omnibus 17 proponerentur vix eſſe eum reſti- 
1 


tuendum: niſi ſi maluerit omnes expenſas, quas bo- 


_ na. fide emptor feciſſe approbaverit, ei præſtare: 


maximè cum ſit ei paratum promptum auxilium, 


curatoribus ejus idoneis conſtitutis. J. 39. H. 1. F. 


de minor. 8 | 
» Idem reſpondit, ſumptibus voluptatis cauſa ab 


 emptore factis, adoleſcentem onerandum non eſſe. Quæ 


tamen ab codem ædificio ita auferri poſſunt, ut in 


facie priſtina (id eſt quæ fuit ante venditionem) 


ædificium eſſe poſſit, emptori auferre permitti 
oportere. J. 32.4.5. ff. de admin. & per tut. See 
ſixteenth and following Articles of the tenth 
Section of the Contract of Sale; and the twelfth 
and ſubſequent Articles of the third Section of the 
Title of Dowries. © l 
But if the Minor who might be reſtored to the poſ- 


fe Mon of his Eſtate, ti pon his refunding the Expences laid 


out upon thoſe Improvements, not be able to re- 
fund the ſaid Expences, and if the Eſtate had not been 


tuam accepit) pluris quam oporteret emit. 
temperanda res erit, ut jubeatur venditor reddito 


* 
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fold for its juſt value; it would be reaſonable that the 
Purchaſer, whoſe Title is liable to be vacated by the 


Reſciſſion, ſhould ro the Minor the Supplement. o 
the Price which. 22 to have paid 8 time 7 


the purchaſe, 


be chargeable to him, he will be reliey- 
ed, whether he have paid the Price with 


his own Money, or whether he have 


borrowed it for that purpoſe. And 


both in the one and the other caſe, he 


will recover the Intereſt of the Price, 


from the day that he paid it, he giving 
back to the Seller tht yalue of the Fruits 
of which he has reaped the advantage x. 


. Unleſs it ſnould f 
not enter again to the poſſeſſion of the nleſs it ſhould appear to be juſt and 


equitable to compenſate the Fruits with 
the Intereſt. 


P Prædium quoque, ſi ex ea pecunia (quam mu- 
Ita 


rædium. Ita ut ſine alterius 


retio recuperare 
itor à juvene ſuum conſequa- 


amno, etiam 


tur. Ex quo ſcilicet ſimul intelligimus quid ob- 


ſervari oporteat, ſi ſua pecunia pluris quam oportet 
emerit. Ut tamen hoc, & ſuperiore caſu venditor 


qui pretium reddidit, etiam uſuras, quas ex ea pe- 
cunia percepit, aut percipere potuit, reddat, & 


fructus quibus locupletior factus eſt juvenis, reci- 
piat. J. 27. F. 1. F. de minor. | 


0 


SECT. III. 


Of the Reſciſſion of Contracts in fa- 


vour of Majors. 


one has been deceived by ſome trick, 
or forced by ſome violence: and there 
are other Cauſes which are peculiar to 
ſome perſons. Thus, by our uſage, 
married Women, altho' of Age, cannot 


oblige themſelves without the authori- 


ty of their Huſbands ; and by the Cuſ- 
toms of ſome Provinces they cannot 
bind themſelves even altho' they have 
their Huſband's conſent. Thus . 
whoſe Children, altho* Majors, have 


borrowed Money for their Debauches, 


may procure their Obligations to be an- 
nulled, if it appear that the Obligations 
have this vice in them; and the Sons 
themſelves may have relief in this caſe, 
according to the circumſtances. As to 
what concerns the Obligations of mar- 
ried Women, that has been explained in 
the Remarks on the firſt Article of the 

4 firſt 


a rate; or if he buys Lands that will 3; 


1 are Cauſes of Reſciſſions in ue fbi 
- fayour of Majors, which are com- matter of 
mon to all perſons of both ſexes; as if his Sew 


Ents Ware, 


8 
5 5 
; 


in. The Vices 
of Cove- 
nants are 
——4 7 relief againſt Acts or Deeds which have 
ad ouðr a 
: * ed it be ſuch as way be a ſufficient 


Majors, 


Of the Reſciſſn of Contrafts, &c. Tit.6. Sect. 3. 5 


_ firſt Section of the Title of Perſons 


and what relates to the Obligations of 
Sons, has been treated of in the fourth 


Section of the Title of the Loan of 


Money, and of Uſury; and here we 
ſhall ſpeak only of the other Reſciſſions 
which are common to all Majors. 

Seeing the Reſciſſions which Majors 
may obtain, are founded on the V ices 
7 gn happen to be in the Acts or 
Deeds which they complain of, ſuch as 
thoſe which have been treated of in the 
Title of the Vices of Covenants; we 
ſhall not therefore repeat here what has 
been ſaid of this matter in that Title: 
It will ſuffice if we acquaint the Reader, 
that the Rules explained in that Title 
ought to be applied to Reſciſſions in fa- 
vour of Majors, according as the Rules 
may be applicable to them. And that it 
is chiefly from the ſaid Rules that we 
are to draw all the Principles relating to 


this matter; ſo that there remains but 


few Rules concerning it to be ſet down 
in this Title. 


The CONTENTS. 


1. The Vices of Covenants are the cauſes 
of Reſciſſion in 8 of Majors. 

2. Fraud between Co- heirs. 

3. Reſcifſion of a Partition. 

4. Reſciſſon of a Sale, becauſe of damage 

ſuſtained in the Price. 

5. Reſtitution on the accoum of abſence, or 

for ſome other juſt cauſe. 


5 
HE Vices of Covenants are ſo 


many Cauſes of Reſciſſion, which 
Majors may make uſe of for obtaining 


one of the ſaid Vices in them, pro- 


round to found the Reſciſſion upon. 
Thus a Major who has entred into an 


Obligation, being a Madman, or a dle. 
_ _ Majors not only 


clared Prodigal, may be relieved, Thus 
a Major who has engaged. himſelf thro? 


ſome error or miſtake, or by the fraud 


and tricking of the Party with whom 
he had to do, or by reaſon of ſome vio- 
lence which may have forced him to 
give his conſent, will procure thoſe Acts 
or Deeds to be repealed, in which any 
of the ſaid Cauſes ſhall be found, pur- 
ſuant to the Rules which have been ex- 
plained in the Title of the Vices of 
Covenants ®. 


* See the whole Title of the Vices of Covenants, and 
the Remark there made on Uſurious Cuntracis, at the 
end of the Preamble. 

Vor. I. 


ent ground for reſcinding them; but fo 


II. 


If in the caſe of two Co- heir, one, Fraud 
of them, being ignorant of ſome Titles, er ween Co- 
or Effects of the Inheritance, which r. 
were known to the other, has been en- 
gaged by his Co- heir to treat with him 
under this ignorance, without having 
juſtice done him, as to his ſhare of the 
Goods which the Co-heir concealed 
from him; he will procure that which 
has been done in this fraudulent manner 
to be annulled, and will recover ſuch 
Colts and Damages as the quality of the 
fact ſhall deſerve; even altho' there had 
been a Tranſaction, if it be evident that 
this Fraud gave occaſion thereto b. 


Qui per fallaciam cohzredis, ignorans univerſa 


quæ in vero erant inſtrumentum tranſactionis, ſine 


Aquiliana ſtipulatione, interpoſuit, non tam paciſci- 
tur, quam decipitur. J. 9. F. 2. F. de tranſact. 


| III. 

If in a Partition among Majors there 3. Ri 
be any conſiderable wrong done, altho'f © Parti. 
there be neither Fraud, nor Knavery on 
the part of any of the perſons concern- 
ed in the Partition, yet he who is ag- 
grieved may demand a new Partition e. 


© Majoribus etiam per fraudem, vel dolum, vel 
perperam fine judicio factis diviſionibus, ſolet ſub- 
veniri. Quia in bonæ fidei judiciis, quod inæquali- 
ter factum eſſe conſtiterit, in melius reformabitur. 
I. 3. C. comm. utr. ud. tam fam. erc. q. c. d. See 


the ninth Article of the ſixth Section of Covenants. 


According to our Uſage, the party aggrieved may de- 


wand « new Partition, if the wrong done him be be- 


tween a fourth and a third part. 


| IV. 
Majors may alſo procure Contracts 4. Reſciſim 
of Sale to be reſcinded, if the have , 4 7 
ſold any Lands or Tenements for leſs . 
than the half of their juſt value, pur- gained in 
ſuant to the Rules which have been ex- the Price. 


plained in their proper place 4. 
des the ninth Seffion of the Contra of Sale. 


V. | 
N Acts or 5. Reſtius- 

Deeds to be reſcinded, to which they #9 9 the 

have been parties, when there is ſuffici- 2 7 

they likewiſe obtain Reparation of what ge A 

has been done without their knowledge, cauſe. 

if they have received any prejudice there- 

by, and if they have juſt cauſe for de- 

manding the ſame to be annulled. Thus, 


a Major who has been abſent, is reliey- 


ed againſt a Preſcription, purſuant to 
the Rule that has dan 9 in its 
lace. Thus, an abſent perſon who has 
condemned for Contu on the 


head of ſome Accuſation, is admitted to 
Lit 2 make 
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re 
rhat they be not allowed to reap any be- 


make his defence when he appears. And 
in general, Majors may obtain a redreſs 


of the wrong which they may have ſuf- 


fered, when they were not in a condi- 
tion to exerciſe their Rights, or to de- 
fend themſelves againſt any thing at- 
tempted to their prejudice. And whe- 
ther their demand be to recover the poſ- 
ſeſſion of any Goods uſurped from them, 
or to obtain reparation of ſome Loſs, or 
even to recover ſome Right which had 


accrued to them, ſuch as a Legacy, or 


an Inheritance, and in all other caſes, 
roviſion will be made therein accord- 
ing as their 3 is well or ill 
grounded, and according as Equity may 
qua in the circumſtances of the caſe: 
erving likewiſe this againſt Majors, 


nefit either by their abſence, or by the 
other cauſes which ,procure them Reſti- 
tution to their Right, ſo as to cauſe a- 
ny prejudice thereby to other perſons. 

* Hujus Edicti cauſam nemo non juſtiſſimam 
eſſe confitebitur, - Lxſum enim jus per id tempus 
uo quis reipublice operam dabat, vel adverſo caſu 
aborabat, corrigitur. Nec non adverſus eos ſuc- 


curritur ne vel obſit, vel profit quod evenit. J. 1. 


F ex quib, cauſ. maj. 


Item ſi qua alia mihi juſta cauſa eſſe videbitur, 


5 on 


340 Me CIVIL LAW, &c. Book IV. 


in _— reſtituam, quod ejus per leges, plebi⸗ 


ſcita, j{enatuſconſulta, Edicta, decreta principum, 
licebit. 4. l. in f. ä "RE 
_ Hxec clauſula (fi qua alia mihi juſta cauſa vide- 
bitur) Edicto inſerta eſt neceſſario. Multi enim 
caſus evenire potuerunt, qui deferrent reſtitutionis 
auxilium: nec ſingulatim enumerari potuerunt. Ut 
quoties æquitas reſtitutionem ſuggerit, ad hanc 
clauſulam erit deſcendendum. l. 26. F. 9. ed. 
Et ſive quid amiſerit, vel lucratus non ſit, reſti- 
tutio facienda eſt: etiam ſi non ex bonis quid amiſ- 
ſum fit, J. 27% od, pu» - 356 1 
In contractibus 1 bonæ fidei ſunt, etiam ma- 


joribus, officio judicis causã cognita, publica jura 


ſubveniunt. J. 3. C. quib. ex cauſ. maj. in int. reſt. 

Si propter officium legationis ad me bona fide 
factæ, abſens & indefenſus condemnatus es, inſtau- 
rationem judicii jure deſideras: ut ex integro de- 
fenſionibus tuis utaris. I. 1. ct 1 
Abſentia ejus qui reipublicz causa abeſt, neque 
ei, neque alii damnoſa eſſe debet. J. 140. F. de reg. 


| 9 ſuccurrit (prætor) ſupra ſeriptis 
per ſonis, ne capiantur: ita & adyersus ipſas ſuccur- 
rit, ne capiant, J. 2 1. F. ex quib. cauſ. maj. 


See the ſixth Article of the fifth Section of Poſ- 


ſeſſion. 1 95 
We have not down in this Article, that which 


relates to the effect of abſence in Majors, according to 


the*Uſage of the Roman Law, with reſpect to Sentences 
pronounced againſt them. For ſeeing by our Uſage ab- 
ſent perſons may be cited, m the manner regulated by 
the Ordinances, and that they have the remedy of ap- 
pealing from Sentences ' pronounced in their abſence, af- 
zer they have been cited in due form, our Uſage does not 
allow of Reſtitution againſt Sentences. 
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Principle of great Importance in the matters 
treated of in this Second. Pt. 


I 


The reaſons for | diſtinguiſhing Succe ſſions 


from Engagements. 


_”- "= 
N 


E have diſtinguiſhed 
a x; / 


to Succeſſions from 
thoſe that relate to 
Engagements, which 
have been examined 
in the Firſt Part. For 
although Succeſſions contain ſome kinds 
of Engagements, ſuch as thoſe of the 


dhe matters belonging 


Heir or Executor to the Creditors and 


Legataries of the perſon to whom he 


ſucceeds, and thoſe of Co-Heirs and Co- 


Executors to one another; yet it was 
not proper to conſider Succeſſions under 
this view of the Engagements which 


they may happen to contain, becauſe 


theſe kinds of Engagements are nowiſe 
eſſential, but only acceſſory to Succeſ- 


ſions: And it may ſometimes happen 


that a Succeſſion contains no manner of 
Engagement, as in the caſe where there 
is one only Heir or Executor who ſuc- 
ceeds to an Inheritance free from all 

+ manner 


+1 
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manner of Debt, Legacies, and othef common to all men, no man having a 


: 


burdens ; whereas in the matters con- right to any thing but what he ſhoulq 
— in the Firſt Part, ſuch as Cove. conſume for his own uſe. And upon 
nants, Tutorſhips, Guatdianſhips, the this ſuppoſition, in whatever manner 
Adminiſtration of the Affairs of Com- this total Community of Goods among 


is munities, and all the others, the En- all men ſhould be regulated, there 


— * 


"5 


. 


gagement is eſſential to their Nature: would neither be Heirs nor Succeſſions, 


And all theſe matters are of themſelves, in the ſame manner as it is in Regular 


and in their own nature, ſo many Ties Communities, where all the of 
e es whe God 8 the Community belong to the Body, 


Ad uſe of for ſupporting and maintaining and none of the particular Members 


the Society of Mankind in all places; have a right of property in any part of 


ds it is the nature of Succeſſions to pre- them. 


ſerve and continue it to all Ages :. 80 


The nature Succeſſions are the wy by which is that of Teſtamentary 


Meer way: If we ſuppoſe that in che begi vg 
3 e fir 


perſons who are 


he 
— 4 f to their conſideration the ways of tranſ= the prudence that is requiſite the 
ove Genera- mitting the uſe of the Goods of one Ge- right diſpoſal of them, and who would 


tion to the 


other. 


cluſive of others. One of theſe ways is 
nd q that of Legal Succeſſions, which are ſo 
Ses the fourteenth Chapter of the Treatiſe of awss "called, becauſe they tranſmit all the 
Numb. 2. Goods of thoſe who die without having 
Nr AL _ dpoſed ge, 4 he N whom 
* Neteſfity of Succeſtons, and in what che Laws call to the Suoceſſion by vir- 
63 — regulated by the tue of their Proximity of Blood, accord- 
Laws. ing to their Order of Deſcendants, 
Aſcendants, and Collaterals. The other 


Succeſſions, 
the Charges which tranſmit the Goods of thoſe who 


quires a ſeparate Rank. 


tament. 

It appears evidently enough, that Of theſe three ways, the firſt which 
Succeſſions are Natural in the Order of would render all things common to all 
the Society of Mankind, and that it men, would be ſo full of inconvenien- 
was neceſſary to tranſmit the uſe of the cies, that we ſee plainly that it is im- 
Goods of the Generation which paſſes, poſſible. For the love of Juſtice and 
to that which ſucceeds. But it does at Equity not being common to all men, 
2 ſo clearly, in what mater this nor the only Principle of the conduct 
change ought to be regulated, and what of each particular perſon; the Univerſal 
is the Natural Order of it; that is, whe- Community of Goods would be a 
ther this Order is naturally ſuch, that Syſtem altogether impracticable, amon 
the Goods of thoſe who die, ought to ſo great a number of Partners, fo full X 


ult of Children, to their other near their own particular Intereſts. And it 
Relations ; or whether the dying per- would be equally unjuſt, as it is impoſ- 
ſors may diſpoſe + of their in ible that all things ſhould be always in 
whole, or in part, in favour of other common to the gaad-and:to'the bad, to 
gers to them: or thoſe who labour and to thoſe who ſit 

even whether there might not be ſome idle and do 5 3 that thoſe perſons 
other way of tranſmitting the Goods-vf who know to make a right uſe, and a 
one Generation to another ſucgeſſtrely. juſt diſtribution of the s, ſhould 
on the ſame level with thoſe who 
of the Society of Mankind, have neither the fidelity neceſſary to 
who entred into that ſtate, did take in- preſerve the Goods to the Society, nor 


5 intirely to their Children, or in de- Self-Love, and ſo much wedded to 


neration to another; there were three do nothing but conſume and waſte 


The two other ways, ſuppoſe that all Succaſſa. 
that it was neceſſary to diſtinguiſh Suc- the Goods do not belong in common to £424 an⸗ 
.- -cefſions from all thoſe other matters, as all Men, but that every one may have ;/ 
being of a different Order, which re- ſomething that is properly his own, ex- * 


tail to have in their view, among others 
which might probably occur to their 
thoughts in ſuch a deliberation. 

The firſt way is, by conſidering all 
the Goods as if they ought to be in 


principul ways which they could not them. So that the ſtate of an Univerſal 


Community, which might have been 
equitable and uſeful among men per- 
fectly juſt, living in a ſtate of inno- 
cence, and free from paſſions, cannot 
but be unjuſt, chimerical, and full of 

I incon- 
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incofiveniencies amo 


are now a days. And we ought not to 


draw any conſequence from the Socie- 


ties which we ſee among the particular 
perſons who live in Regular Communi- 
ties, to an Univerſal Society of a whole 
Nation, of a whole People, or 'even 


only of a Town, or other Corporation. 


For that which preſerves thoſe Regular 
Communities, is, that they are not made 
up of many Families, who are to be 


maintained according to their condition, 


and according to the number of perſons 
in each Family; but conſiſt only of ſin- 

le Perſons, who are ſubject to their 
Rupes having no ſhare in the ad- 


miniſtration of the Goods and Affairs of 


the Society, and who are allowed no 
other uſe either of the ſaid Goods, or 
even of their own Liberty, but what is 
preſcribed by the Rules of the Religious 
Order which they profeſs. This 1s 
what cannot be put in practice in a Bo- 
dy that is compoſed of many Families. 


| III. 
Of the two ſorts of Succeſſions, which 
are called Legal, or Teftamentary. 


It is not therefore without reaſon that 
no Government, where there has been 
any thing like Order, has ever put in 
practice the Univerſal Community of 
all Things among all Men; but they 
have obſerved the two other ways of 
Succeſſion, to wit, the Legal, which 


is likewiſe called the Succeſſion of In- 
teſtates, becauſe it takes place when 


any dies without making a Teſtament, 
and the Teftamentary Succeſſion. And 


the uſe of theſe two ways of Suc- 


ceſſion has been differently intermixed. 
For ſeeing both the one and the other 
have their foundation in the Order of 
Society, they have been both received 
in all places. And ſince they recipro- 
cally derogate one from another, they 
have been reconciled divers ways, as 
ſhall be explained hereafter. 


| IV. 
The Order of Legal Succeſſions. 


Three kinds There are three Orders of Legal Suc- 
of Heirs, ceſſions, according to three Orders or 


Degrees of Perſons whom the Laws 
call ro ſucceed. The firſt is the Order 


3 of Children, and other Deſcendants: The 


ſecond is that of Fathers and Mothers, 


and other Aſcendants: And the third is 


of Brothers and Siſters, and other near 
Relations, who are called Collaterals; 
becauſe that whereas the Deſcendants 


and Aſcendants are in one and the ſame 


9 Of SUCCES SIO N 84 
men, ſuch as we 


Line which unites them ſucceſſively one 
to the other; the Brothers and all the 
other more remote Relations are among 
themſelves at the ſide one of another, 


every one in his own Line under the 


Aſcendants which are common to them. 


543 


The firſt of theſe three Orders, which ##f 0r4er, 


calls the Children to the Succeſſion of e, f 
their Parents, is altogether Natural, as 5 ent, 


being a conſequence of the Order which 
God has eſtabliſhed, by giving Life to 


Men by the birth which they derive 


from their Parents. For ſince Life is a 
Gift which renders the uſe of Temporal 
Goods neceſſary, and that God gives 
them as a ſecond benefit, which is a 
conſequence of the former; it is natural 
that the Goods being an Acceſſory to 
Life, thoſe which belong to the Parents 
ſhould paſs to their Children, as a bene- 
fit which ought to accompany that of 
Life. And this Rule, which is part of 
the Divine Law, as well as of Humane 
Laws, is fo juſt and fo natural, that it 
is engraven on the Minds of all Man- 
kind a. . 

See Chap. 1 of the Treatiſe of Laws, No. 3. 

He that ſhall come forth out of thine own bow- 
els, ſhallbe thine heir. Gen. xv. 4. And if children, 
then heirs, Rom. viii. 17. A good man leaveth an 
inheritance to his children's children, Prov. xiii. 2 2. 
Ratio naturalis, quaſi lex quzdam tacita, liberis pa- 
rentum hæreditatem addicit, velut ad debitam ſuc- 
ceſſionem eos vocando. Propter quod & in jure 
civili ſuorum hæredum nomen eis indictum eſt. Ac 
ne judicio quidem parentis, niſi meritis de cauſis, 
r bach ab ea ſucceſſione poſſunt, J. 7. f; de 

dam. 


The ſecond Order which calls the gen o. 
Aſcendants to the Succeſſion of the De- der, Succe/- 
ſcendants, is not natural, as the firſt isn of Pa- 


which makes the Deſcendants to ſucceed 
to the Aſcendants. For as it is conform- 
able to the Order of Nature, that the 
Children ſhould ſurvive their Parents ; 


ſo it is contrary to the ſaid Order, that 


1 


the Parents ſhould outlive their Children. 
But when that caſe docs happen, it 
would be againſt Natural Equity, that 
the Parents ould be deprived of the 
ſorrowful comfort of ſucceeding to 
their Children, and that the ould 
ſuffer at the ſame time both the loſs of 
their Perſons, and likewiſe that of their 
Goods b. And the fame reaſon which 
unites to the Benefit of Life that of the 
Temporal Goods, and which makes the 
Children to receive both the one and 
the other from their Parents, demands 
likewiſe, that when the Aſcendants ſur- 
vive the Deſcendants, who die without 
Children, they ſhould not be depriycd 
of their Goods; ſince the Children and 
the other Deſcendants holding their Life 

| of 
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* Children. 
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cer Parents, the Good of the Ol 


ten are deſtined by Nature for ſupply- 


ing the neceſſities of the Life of thoſe 


to whom they owe their 6wn. So that 
in one ſenſe, the Sueceſſion of Aſcen- 
dants to Deſcendants is agreeable to the 
Law of Nature, as well as that of De- 
ſcendants to Aſcendants: And both the 
one and the other are a conſequence of 
the tri Union that is between theſe 
Perfons, and of the mutual Duries 
which God has eſtabliſhed between 
them. For one of the Penne effects 
of that Union, and of thoſe Duties, is 
the reciprocal uſe which Nature gives 
to the Children, of the Goods of their 
Parents, and to the Parents of the Goods 
of their Children, making them as it 
were common to both. 'This is the rea- 
fon why the Laws of the Romans, even 
before they knew ny thing of the Chriſ- 
tian Religion, conſidered the Goods of 
Parents as the prope T of their Chil- 
dren, and the Goods of the Children as 
belonging to their Parents in the ſame 
manner; and looked upon their mutual 
Succeſſions to one another, to be not ſo 
much an Inheritance which brought 
them any new Right, as a continuation 
of that Right which ſeemed to make 
thetn Maſters of the Goods of one an- 


other e. 

Non ſic parentibus liberorum, ut liberis penn” 
tium debetur hæreditas. Parentes ad bona libero- 
tum ratio miſerationis admittit: liberos nature ſi- 
mul & parentium commune votum. J. 7. H. 1. # 
ſi tab. teſt, nul. ext. unde lib. Ne & filiæ ami 


& pecuniæ damnum ſentiret. J. 6. F. de jure dot. 


Nam etſi parentibus non debetur filiorum hæredi- 
tas, e votum parentum, & naturalem erga fi- 
lios charitatem, . ag tamen . mortalitatis, 
non minus parentibus, quam liberis, pie relinqui 
hes Ny 15. F. de moff. 5 3 i 
eln ſuis hæredibus evidentius apparet continua- 
tionem dominii ed rem perducere, ut nulla videa- 
tur hæreditas fuifſe, quaſi olim hi domini eſſent, 
qui etiam vivo patre quodammodo domini exiſtiman- 
tur. J. 1 1. ff. de lib. & poſt. 4 
Largius tempus parentibus liberiſque petendæ bo- 
norum poſſeſſionis, tribuitur; in honorem fanguinis 
videlicet, quia artandi non erant, qui pen? ad propria 
Luna veniunt, |. 1. F. 12. ff. de Succeſſ. ec. 


Remark n It is to be remarked touchi > this na- 
ce Suceeſſi- tural Equity, which calls the Aſcendants 


pg to the Succeſſion of the Deſcendants, 


and which was obſerved in the Roman 
Law, that upon another Principle of E- 
quity, the Cuſtoms of France have eſta- 
bliſhed another Rule, which is, that 
Goods acquired by Deſcent from our 
Anceſtors, do not aſcend; that is to ſay, 
that the Father, and the other Aſcen- 
dants on the Father's ſide, do not ſuc- 
ceed to the Goods of their Deſcendants 
which they habe inherited on the Mo- 


ther's: fide, and which are called, Goods 
of Matertal Inheritance: And likewiſe, 
that Mothers, and the other Aſcend ants 
the Goods of their Deſcendants which 


. 


came to them by the Father's fide, and 
which are termed Goods of Pat ernal 
Inheritance. This Rule is a conſequence 
of another Rule of che ſame Cuſtoms, 
which directs the Goods of Paterna 
Inheritance to be appropriated to the 
neareſt Heirs of Blood on the Father's 
fide: and the Goods of Maternal Inhe- 
ritance to' be appropriated in the ſame 
manner to the neareſt Heirs of Blood 
on the Mother's fide. And this Rule, 
which is commonly expreſſed by theſe 
words, paterna paternis, materna mater 
#is, hath its Juſtice founded on the ſame 
Natural Law which appropriates the 
Goods to the neareſt Relations. For 
this approbation of the Goods to the 
Heirs of Blood, does naturally reſpect 
thoſe who are of the Family Hom 
whence the Goods come. And this juſ- 
tifies the Rule, which deprives the A- 
ſcendants of the property of the Goods 
of Inheritance belonging to a Deſcen- 
dant, which came to him from another 
Stock, to the end that the Goods come 
from one Family may not paſs to ano- 
ther, as it would happen if the Paternal 
Goods ſhould aſcend to the Maternal 
Aſcendants, or the Maternal Goods to 
the Paternal Aſcendants, who would 
tranſmit them to their Heirs, and by 
that means take them away from the 
Family from whence they came. But 
thele Cuſtoms leave to the Aſcendants 
the Moveables and Acquiſitions of their 
Deſcendants, and the Goods of Inheri- 
tance which deſcended from their Stock, 
together with the Uſufruct of the Goods 
of Inheritance come from the other 
Stock. Which has this double effect, 
that it preſerves the Goods of Inheri- 


tance in the ſame Families from which 


they came, and likewiſe provides what 
ſeems to be equitable in fayour of the 
Aſcendants. 8 


[i is @ Maxim in the Engliſh Law, That Inheri- 
tance may lineally deſcend, cannot aſcend. By 
which Maxim, the lineal Aſcent in the Right Line is 
prohibited, but not m the Collateral. For if there be a 
Father and a Son, and the Father have a Brother that 
is Untle to the Son, and the Son prrchmaſe Land in Fee 
Simple, and die without Iſſue, leaving behind him a Fa- 
ther and an Uncle, the Untle ſhall have the Land as 
Heir to the Son, and not the Father, altho the Father 


is nearer of Bod. ' Yet if the Son in this caſe die wirk- | 


out Iſſue, and his Uncle enter into the Land as Heir to 
the Son, (as by Law he ought) and after 'the Uncle 
dieth' without 1ſue living, che Father ſhall have the 
Land, as Heir to the Uncle, and not as Heir to his 
Son; for that he cometh to the Land . De- 

cent, 
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22 , and not by Lineal Aſcent. Littleton, Book 1. 
ee e Lam Shay 7 


The Law of England agrees with the Cuſtoms of 
France, in preſerving Eſtates in the Families from 
whence they come. Foy if Lands deſcend to the Son, of 
the part of the Father, and he entreth, and afterwards 
dies without Iſſue, this Land ſhall deſcend to the Heirs 
on the part of. the Father, and not to the Heirs on the 
part of the Mother. And in like manner, when Lands 
deſcend of the part of the Mother, the Heirs on the part 
of the Father ſhall never mherit. Littleton, Book 1. 

FSect. 4.] | +, 4 1 


The third , The third Order of Legal Succeſſi- 
Order, Sac ons, which is that of Collaterals, is 
2 V founded on the ſame Natural Equity, 
mg fy * which calls the Deſcendants and Aſcen- 
dants to Succeſſions. For the Goods 
which ought to paſs from the deceaſed 
to his Deſcendants, or in default of them 
to his Aſcendants, 50 naturally to thoſe 
who repreſent the {aid Aſcendants, and 
who derive from them their Origin, in 
common with the deceaſed. Thus, we 
may ſay in general of theſe three ſorts 
of Succeſſions, of Deſcendants, Aſcend- 
ants, and Collaterals, that all the per- 
ſons who are united by Birth in one of 
theſe three Orders, are conſidered as 
one Family, to which God had appro- 
priated the Goods of all the particular 
perſons whereof it conſiſts, in order to 
make them to paſs from one to the o- 


ther ſucceſſively, according to the de- 


118 of their nearneſs of kin. And in 
ne, this Succeſſion by Proximity, is 
ſo natural, that it has been confirmed 
by the Divine Law d. 1 5 

© If a man die, and have no Son, then ye ſhall 
cauſe his inheritance to paſs unto his daughter, 
And if he have no daughter, then ye ſhall give his 
inheritance unto his brethren. And if he — no 
brethren, then ſhall ye give his inheritance unto his 
father's brethren. And if his father have no bre- 
thren, then ſhall ye give his inheritance unto his 
Kinſman, that is next to him of his family, and 
he ſhall poſſeſs it, and it ſhall be unto the Children 
of Iſrael æ ſtatute of judgment, as the Lord com- 
manded Moſes. Numb. xxvii. 8. 9. 10. 11. 


To this we may ſubjoin, as another 
Principle of the Equiry of Succeſſion 
by proximity of blood, which is a con- 
ſequence of the former, that although 
there were no other Law for Succeſ- 
ſions, beſides the will of thoſe who diſ- 
pole, of their Goods, it would be juſt 
and natural, that every one ſhould call 
his neareſt Relations to ſucceed to his 
Eſtate, unleſs he ſhould have particular 
reaſons that might oblige him to diſ- 
pole of it otherwiſe. For the union 
which is formed by Birth, between A- 
ſcendants, Deſcendants, and Collaterals, 
being the firſt Tie which God inſtitut- 
ed among Men, to unite them together 
in 7 and to engage them to the 
Vo L. I. | | 


** 
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duties of mutual Love; every one, in 
the choice of an Heir, ought to have 
regard to thoſe perſons, to whom God, 


by this firſt Tie, has united him more 


ſtrictly than to others, and not to de- 
prive them of his Goods, without a 
juſt cauſe. Thus we may ſay that the 
Legal Succeſſions have this in their fa- 


vour, that they are not only conform 


able to the Order and Inſtitution of 
Nature, which calls to the Succeſſion 
the neareſt Relations, by the Right of 
Blood, and by appropriating the Goods 
to the Families; but they are likewiſe 
moſt conſiſtent with the Low and Af- 
fection, which | thoſe who diſpoſe of 
their Goods ought to have tor their 
Relations, unleſs they have rendred 
themſelves unworthy of the Succeflion, 
or that ſome other reaſonable motives 
_ have induced the Teſtators to diſ- 
poſe of their Eſtates another way. It 
is upon this Equity, that the Cuſtoms 
of France are founded, which appro- 
priate Eſtates unto Families, in ſuch a 
manner, that they do not permit perſons 
to difpole of all their Goods to the pre- 
judice of the Collateral Relations, even 


the moſt remote, as ſhall be obſerved 


hereafter. 


[It may not be amiſs to take notice here of the diffe- 
rence between the Engliſh and Roman Law, in the 


Succeſſion of Collaterals. By the Roman Law, all of 


the Collateral Line ſucceed according to their proximity, 
without any other diſtinction, except in the Right of Re- 
preſentation allowed to the. Children of Brothers and 
Siſters. But by the Law of England, the Collateral 
Line is divided; the direct Line is, into Deſcendants, 
and Aſcendants. The Deſcendants in the Collateral 
Line, are the Brothers and Siſters, together with: their 
Iſſue ; the Aſcendants are the Uncles and. Aunts, Great 
Uncle and Great Aunt, and ſo upwards. And in this 
Line none 7 the Aſcendants are admitted to the Suc- 
ceſſion, ti 

and Siſters, with their Iſſue, are quite extinct. Bradt. 
lib. 2. c. 30. f. 1. Hales's Hiſtory of the Common 
Law of England. Another difference there is, for. by 
the Roman Law, the Brothers, and others related by 
the half blood, are admitted to the Succeſſion after thoſe 
of the whole blood in the ſame degree. As for inſtance, 
when one dies without leaving any Iſſue of his own body, 
and having none f his Aſcendants alive, his Brothers 
and Siſters of the whole blood, with their Iſſue, ſucceed 
to him in the firſt place; and next to them are admit- 
ted the Brothers and Siſters of the half Blood, with their 
Deſcendants. . But in England, thoſe of the half blood, 
that ts, thoſe who have only one Parent in common, are 
never admitted in 3 to Lands of Inheritance, 
tho in Perſonal Eſtates it is otherwiſe. Coke, 3 Rep. 
Ratclifes Caſe, fol. 40. 41. Hales's Hiſtory of the 
Common Law, pag. 236, Stat. 22. & 23. Car. 2, 
cap. 19, ] | . | 

The Origin of Teftamentary Succeſſions. 


Teſtamentary Succeſſions have like- e of 7: 


all the Deſcendants, that is, the Brothers 


*, 
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wiſe their foundation in the Order of taments. 


Society; and we may obſerve in the 
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all, or that thoſe which he has have 


xcndretl; themſelves unworthy, of - fuc- 


ceeding. bim; end in this caſey the e. 


- of -a Teſtament. is clear and evi- 
In like manner, one Who has 
on; a ſtnall inconſiderable Eſtate, and 


hich he owes to the * and 
of ſome Benefactor, w hap- 


8 "night dach fee —— 
ujd- neceſſity, might juitly leave 
all Goods, or à part of them, to 
his Benefactor; and that to the preju- 
dice of Jollateral Relations, who 
perhaps are r related to him only at 4 
great diſtance, and have a plentiful E- 


> 


of their own. It is juſt likewiſe, 
that thoſe priſons: whoſe preſumptive 
— are rs; that is, Aliens, or 
orcigners; incapable of ſuec "83 
may — of their Eſtates to 
Thus Baſtards; not be wer law 
ful Wedlock, have no Relations who 
can ſucceed to them ; ind if they die 
Inteſtate, without leaving any Chi 
lawfully begotten of their own body 
they can have no Heir at Law, not e- 


en their Mother. So that it is juſt 
= they ſhould 55 Nl y to ache 
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From all theſe conſiderations we may 
infer, that as Legal Succeſſions are na- 
rural in the Order of Society, fo like- 
wiſe Diſpoſitions in-yiew of death, whe- 
ther jt /' of all one's Goods, or of a 


partof them, hate their Jultice and E- 
qi in the laid Order: and wie ſee alſo 
9 are authorized 2227 the 
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1 is 12 of this Natural Equity, The Origin 
which is in the Succeſſion of near Re- bhe di. 
Ktiens, and of the Natural Equity en P 
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which "apy s likewiſe in Teſtaments, 75 L 


that we both the uſe of Le owe” Linh, 6nd 
ceſſions, and alſo that of Te 9 Hg Caf 
ju 


toms, with 


to the neareſt Relations whom the Law 
calls to ſucceed, how can it be likewiſe 
tural that they Py be Oy 
prived thereof by a Teſtament ? And 
the Laws which call the neareſt Rela- 
tions to ſucceed, ſhall they have their 
effect only when there is nd diſpoſitions 
which deprive them of the Succeſſion ? 
Or ſeeing theſe Laws ate a part of the 
Law of Nature, will it not be juſt, 
that they ſhould have bein ef effect with- 
out regard to the will of thofe who 


have Goods to leave after their death; 


and that at leaſt they may not have 
power to deprive their near Relations, 
=—_ be of a part of their Inheri- 
tance 

All theſe who have made Laws to 
regulate the matter of Succeſſions, have 
without doubt examined this queſtion 
for they have been ſenfible of the Na- 
rural Equity which calls the neareſt Re- 
tions to fifccced, and they have like- 
wiſe been perſuaded that it is juſt to al- 
low. thoſe who have Goods, to make 
diſpoſitiom of them which may be ex- 
ecuted after their death. Thus they 
Having all of them ſeen the contrariety 
which ſeems to ariſe from the uſe of 
theſe two Principles, they could not 
fail to conſider under all theſe views, 
what might be the propereſt means of 


reconciling them together *. 
See Trentiſe of Fame, thap. 1 1. u. 7. and n. 3 t. 


They have not therefore been igno- 
rant, that in order to make a — 
of theſe two Laws, it was neceſfary to 
look upon that which calls the Heirs 
of Blood, as a firſt general Rule, which 
= them all the Foods of the Succel- 

n, when chere is no uſt 3 

rive them of them. From whence it 
Followrs, that when they + ranted the li- 
to diſpoſe either of all 
their Goods, or of a part of them, they 
ſuppoſed 
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Off SUCCESSIONS.. 


ſuppoſed that he who chuſes other Heirs 
than thoſe of his Blood, or who gives 
a ſhare of his Goods to other perſons, 
ought to have ſome r. motives 


which induce him to diſpoſe of his Suc- 
ceſſion otherwiſe than the Law would 
diſpoſe of ir. For it was not their in- 
tention to countenance unreaſonable diſ- 
politionsz' which ſhould! have only for 
their motive ſome paſſion, or humour, 
and to grant an inconſiderate liberty of 
making all! ſorts of diſpoſitions, juſt or 
unjuſt; ſince the good Order of Socie- 
ty doth not permit, even in matters 
which have their effect in the lifetime 
of the parties, diſpoſitions which may 
be any way inconſiſtent with Decency 
and Good Manners, and doth not allow 
Prodigals to have the management of 
their own Eſtates. Thus, the liberty 
which the Laws grant to perſons to diſ- 
poſe of their Eſtates by a Teſtament, 
mphes without dpubt, according to 
the intendment of the Law, this condi- 
tion, that the diſpofitions which they 
| ſhall make in fo ſeridus an Act as is that 
of making a Teſtament, ſhall be accord- 
ing to Reaſon. But altho' the intenti- 
on of the Laws which permit Teſta- 
ments, ought not to be explained in any 
other ſenſe, ſince we cannot ſay that 
they approve indifferently of all manner 
of diſpoſitions; yet there would have 
been too many inconveniences in adding 


to the Law which permits Teſtaments, 


the condition that the diſpoſitions ſhould 
be reaſonable. For this reſervation 


would call in queſtion all manner of 


Teſtaments, even thoſe that ſhould be 
the moſt conformable to Prudence and 
Equity; ſince there would be a liberty 
given from hence to examine them, 
and that by conſidering them under a 
different view than what the Teſtator 


had, it would be an eaſy matter ro call 


them in queſtion. Since therefore it 
was not convenient to add to the Law 
| fach a condition, and that it was nei- 
ther juſt nor poſſible to preſcribe to eye- 
ry Man in particular, the manner in 
which he ought to diſpoſe of his Goods; 
it was neceffary that the Law which 
permits Teſtaments, ſhould leave it to 
every one in particular to diſpoſe of his 
Goods as he himſelf ſhould judge moſt 
reaſonable, whether by granting to each 
Teſtator an indefinite liberty to diſpoſe 
of all his Goods, or by reſtraining this 
liberty to a part of them; bur ſtill leay- 
ing it to his own Judgment and Pru- 
dence, how he will bequeath that which 
the Law allows him to diſpoſe of. 
From all theſe general Principles, 
Vor. I. 


which all Mankind muſt agree in, we 
may reaſonably draw this conſequence, 
that ſince it is agreeable to the Law of 
Nature that Succeſſions ſhould go to 
the Next of Kin, and that it is likewiſe 
equitable that thoſe who. have Goods 
may diſpoſe of them by Will; the ſpi- 
rit and intention of the Laws which 
have permitted the making of Teſta- 


ments, has been, that the liberty of be- 


queathing ſhould be regulated in every 
one according to Prudence, which may 
determine the uſe of this liberty to more 
or leſs, according to the condition of 
his Eſtate, his Family, and his different 
Obligations to other perſons beſides his 
Children, if he has any, or his other 
near Relations; for it is by theſe cir- 
cumſtances, and others of the like kind, 
the various combinations of which are 
infinite, that every one ought to regu- 


late his diſpoſitions, and proportion 


them to his Subſtance, and to the diffe- 
rent obligations he lies under. Thus, 
thoſe who have but a ſmall Eſtate, and 
a great many Children, are leſs at liber- 
ty to diſpoſe of their Goods by Will, 
than thoſe who are rich, and have no 
Children. In like manner, thoſe per- 
ſons who have poor Relations, are un- 
der a greater tie and obligation towards 
them, than thoſe are whoſe Relations 
are wealthy, and in a good condition. 
Thus in general, the circumſtances in 
which every one happens to be, point 
out to him the uſe of this Prudence, 
which ought to be his Rule and Guide. 

If we conſult therefore only natural 
Equity, which ought to be the Spirit 


of all Laws; we ſhall be apt to con- 


clude, that the Principle which juſtifies 


this liberty of bequeathing by Will, is 


nothing elſe but the Equity that is in 
the uſe of this Prudence. 
would feem that we may reaſonably 
ſuppoſe, that thoſe who made the Laws 
concerning Succeſhons, did agree in 
this Principle; and were divided only 
in the conſequences which they drew 
from it, and made as it were two Par- 
ties; from whence have ſprung the two 
different ſorts of Laws which are ex- 
tant concerning this matter. 

The one is that of the Roman Law, 
the Authors whereof thought it proper 


to leave to every one an entire hberty to 


diſpoſe of his Goods as he pleaſes b; and 
they did not think the inconveniencies 
8 from the bad uſe which ſome 
might make of this liberty, to be a ſuf- 
ficient cauſe why it ſhould not be left 
common to all perſons; to the end that 
the condition of thoſe who are reaſon- 
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The CIVIL LAW, Oc. 


able, might not be reſtrained within the 
bounds which perhaps it might be con- 


venient to preſcribe to the conduct of 
om TT | 


ti quiſque legaſſit rei ſux, ita jus eſto. Inſt. 


de lege Falcidia. 


The other kind of Law concerning 
Succeſſions, is that of the Cuſtoms in 
France, the Authors of which did not 


judge it convenient to leave particular 
perſons at liberty to have no manner of 
regard for Natural Equity, which calls 
the neareſt Relations to the Succeſſion, 


under pretext of ſome few extraordina- 
ry occaſions, which might juſtify the 


uſe of ſuch a liberty. And they were 


deſirous to prevent the inconvenience 
of the bad oÞ which might be made of 
this liberty by thoſe who in making 
their Teſtaments govern themſelves b 
no other Rule beſides that of their Pal. 
ſions, and under theſe ſeveral views, not 
being able ro make different Rules for 
the different forts of perſons, and not 
thinking it reaſonable to ſuppoſe that 
the greateſt part of Mankind would re- 
gulate their diſpoſitions by a prudent 
and wiſe conduct, they ſet bounds to 
this liberty of bequeathing for all ſorts 
of perſons without diſtinction. We 
ſhall ſee in the following Article ſome 
differences which it is neceſſary to ob- 
ſerve between the Spirit of the Roman 
Law, and the Spirit of our Cuſtoms in 
France. 


VII. 
Difference between the Spirit of the Ro- 


man Law, and that of the Cuſtoms in 
France. 


It would ſeem that the manner in 
which the Romans did firſt pur in prac- 
tice this Law which gives a general and 
indefinite liberty to all perſons to diſpoſe 
of their Eſtates as they pleaſe, which 
they derived from the Grecian Com- 


monwealths, was a conſequence of that 


Spirit of Dominion, of which we ſee 
ſo many other marks in their whole con- 
duct, from the foundation of their State, 
whether it be in relation to other Na- 
tions whom they conquered, or even 
with reſpect to their own Families, in 
which they had aſſumed to themſelves 
an abſolute Power of Life and Death, 
not only over their Slaves a, but like- 
wiſe over their Children b. Purſuant to 
this Spirit of Dominion, they took to 
themſelves the liberty to diſpoſe of all 
their Goods at pleaſure, and to deprive 
not only their Relations of their Suc- 


ceſſions, but even their Children, with⸗ 


out any cauſe. Tis true, that this might 
have been a means to keep Children in 
their duty to their Parents; but the bad 


uſe that was made of this liberty, many 
diſinheriting their Children without any 
juſt cauſe, gave occaſion to the receiv- 
ing of the Complaints of Children a- 
ainſt thoſe Teſtaments which they cal- 
ed undutiful, as being contrary to the 
duties of Paternal Love and Affection. 
And even theſe Complaints were not 


received but with this precaution, that 
in order to give them ſome colour or 
pretext, and that they might have the 
effect of annullin 
they ſhould be conſidered as being made 
by perſons who were not altogether in 
their right ſenſes, and who were de- 
prived of the uſe of their Reaſon at the 
time when they made them e. They ſet- 
tled likewiſe a Legitime, or certain 
portion of the Parents Goods for the 
Children, to whom they appropriated 
a fourth part of the Goods they would 
have had if their Parents had died In- 
teſtate 4; and they allowed likewiſe Fa- 
thers and Mothers, and other Aſcen- 
dants, to exhibit Complaints againſt 


the Teſtaments of their Children, as 


being contrary to the duty and reſpect 
which Children owe to their Parents e. 
And at laſt the Emperor Juſtinian 
thought he did a great deal in favour 
of the Children, when he augmented 
their Legitime, by = them, inſtead 
of a Fourth Part, a'Third of the Goods, 
when there were four Children, or a 
leſſer number, and raiſing it even to a 
Moiety, in caſe there ſhould happen to 
be five or more Children f. But as for 
the Collaterals, there was ſtill left an 
intire liberty to the Teſtator to deprive 
them of the whole Succeſſion, except 
in one only caſe, and that in favour on- 
ly of Brothers and Siſters, who were 


allowed to complain of the Teſtaments 


of their Brothers and Siſters, when the 
Heir inſtituted by them was an infa- 
mous or ignominious perſon. And even 
this liberty was not extended to thoſe 
who were Brothers and Siſters only by 
the Mother's ſide s. Thus, we ſee that 
the Roman Law conſidered each Teſta- 
tor as a Lawgiver in his own Family, 
leaving to him an abſolute power of diſ- 
poſing of his Goods according to his 
pleaſure, under theſe reſervations alone, 
which have been juſt now mentioned. 


. 1.4. 1. F. de his qui ſui vel al. jur. ſunt. 

» L. 12. in fine F. del, & poſt. I. ult. C. de patr. 
teſt. 

© © Hoc colore inofficioſo teſtamento agitur, quaſi 


non 


thoſe Teſtaments, 
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non ſanæ mentis fuerunt, ut teſtamentum ordina- 
rent. I. 2. F. de moff. teſt. | 
© L.8. H. 8. F. de off. teſt. 1.6, C. eod. 
* L. 14. & Is. ff. de inaff. teft. 
f Novell. 18. C. 1. 


8 IL. 27. C. de ino f. teſt. 


TheSpiritf This Diſpoſition of the Roman Law, 


the Cuſtoms which leaves perſons at full liberty to 


France, 
in relationto 


' Succeſſone, except the Legitimes, which are reſery- 


\ 


diſpoſe of all their Goods by Teſtament, 


ed by Law to certain perſons, is obſery- 
ed in the Provinces of France, which 
are ae by the written Law, that 
is, by the Roman Law: and the Law 
which reſtrains the liberty of diſpoſiti- 
ons in Teſtaments, in favour even of 
Collateral Relations in the remoteſt de- 
gree, has been obſerved in all the Pro- 


vinces of France which have their pecu- 


liar Cuſtoms. But ſeeing there is no 


Natural Rule which aſcertains the pre- 


ciſe bounds of the liberty of Teſtaments, 
and of other Diſpoſitions in view of 
death, and the Portion of Goods which 
one may give away from his Heirs at 
Law, or Next of Kin; and that it is 
only by arbitrary views that theſe bounds 
can be ſettled; they are differently re- 
gulated by the Cuſtoms. And there is 


only this common to them all, that 


they have two general Rules, which 
are conſequences of the Principles which 
have been juſt now taken notice of. 
One, which diſtinguiſhes the Paternal 
Goods from the Maternal, in order to 
preſerve to the Relations of each fide 
the Goods which haye deſcended from 
their Stock : And the other, which al- 


los of no other Heirs beſides the Next 


of Kin whom the Cuſtom calls to the 
Succeſſion, and which gives only the 
quality of Univerſal Legataries to thoſe 
to whom perſons leave by Teſtament, 
or other diſpoſition in view of death, 
all that they can give away; the name 
of Heir remaining proper only to the 
Heir of Blood, with this quality an- 
nexed to it, which is common in all the 
Cuſtoms, that the Heir at Law is made 
Heir at the moment of the death of 
the perſon to whom he ſucceeds, even 
although he know nothing of the ſaid 
death. 'Fhis Rule the Cuſtoms expreſs 
in theſe words, The dead man gives Seiſin 
to the living, his Next of Kin that is ca- 
pable of ſucceeding to him; that is to ſay, 
that the inheritance accruesto him, with 
all its Rights, at the moment of the 
death of his Relation to whom he ſuc- 


ceeds: which hath this effect, that if 


the ſaid Heir ſhould chance to die with- 
out knowing that the ſaid Succeſſion 
was fallen to him, he would tranſmit it 


to his Heirs, in che fame manner as if 


he had declared his rae and ta- 


ken poſſeſſion of it. But excepting 
theſe general Rules, which are common 
to all the Cuſtoms, their other diſpoſi- 
tions, and particularly thoſe which fix 
the bounds of the liberty of Teſtaments, 


are not ſo common. Some of them 


grant a liberty to diſpoſe of all the Ac- 
quiſitions, and of all the Moveables, 
and appropriate to the Heirs of Blood 
only the of Inheritance, giving 
leave only to bequeath a part of them, 
ſuch as a Foutthy or a Fifth. Others, 
without 1 between the dif- 
ferent kinds of Goods, Moveables, or 
Immoveables, Goods of Inheritance, or 
Goods of Purchaſe, give only power 
to diſpoſe of a part of all the Goods, 
ſuch as a Fourth. And others again al- 
low even thoſe who have no Children 
to diſpoſe only of a part of the Immove- 
ables which they themſelves have ac- 
quired. And beſides theſe precautions 
of the Cuſtoms, for the preſervation of 
Eſtates in Families, there are ſome which 
have reſtrained the liberty of Teſtaments 
in another manner: and which, to pre- 


vent the facility of engaging dying per- 


ſons to make diſpoſitions at the ſuggeſ- 
tion and perſuaſion of others, have de- 
clared the Teſtaments to be null which 
are not made ſome certain time before 
the death of the Teſtator, ſuch as the 
ſaid Cuſtoms may have preſcribed. 


b See the diſtinctions of theſe ſeveral forts of Goods, 
in the Title of Things. Sect. 2. art. 8. 9. 10. 11. 12. 
[The two general Rules which have been mentioned 


m this Article, as common to all the Cuſtoms of France, 


are likewiſe agreeable to the Common Law of England. 
For the Common Law is careful to preſerve the Goods 
in the Families from which they deſcend, as has been 


already obſerved in the Remark on the fourth Article of 


this Preface. And as to the other Rule, the Common 
Law likewiſe knows no other Heir, beſides the Heir of 
Blood, who is he to whom Lands, Tenements, or Here- 
ditaments by the Att of God, and Right of Blood, do 
deſcend of ſome Eſtate of Inheritance. According rc 
that Law, it is God alone that can make an Heir, and 
not Man. A Man, by the Common Law, cannot be 
Heir to Goods or Chattels; for they are either diſpoſed 
of by Teftament, as the Teſtator pleaſeth; or are at the 
diſpoſition of the Ordinary, to ve diſtributed as he in 

conſcience thinketh meet. Cooke on Littleton, pag. 

„„ Son 


It appears plainly enough, that theſe 
diſpoſitions of the Cuſtoms, are found- 
ed on this view of appropriating to the 
Heirs of Blood the greateſt part of the 
Goods, or of certain Goods; bur they 
have not all of them provided alike for 
this appropriation. For in the Cuſtoms 
which allow perſons the free diſpoſal of 
all their Acquiſitions, and of all their 


Moveables, thoſe who . have no Eſtates 
which 
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natural effects of the; Arbitrary 
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Which came to them e 


their Angeſtors, enjoy fame Morey: 
that Was granted by t e Raman... Ws 
and may ve away all their Goods from 
their neareſt, Collateral Relations, and 
even from their Brothers. 
We ſhall not here offer to draw a 
which of them have moſt or ſeweſt in- 
gonveniencies. Eyery onę of them hath 
its own inconveniencies, and its own 
advantages. And chis diverfity of ad- 
Vantages or inconveniencics which may 
diſtinguiſh the one from the oth 


>, * 
F 


„ of Laws. 
But there is this convenience that is 
common to them all, yhat every one 
hath its fixed Rules Which are 9005 

Which al-: 


looked upon to be juſt, and 


certain the quiet of Families. How- 
ever, the great multitude of Cuſtoms in 
France, ſo different one from another, 
not only in the matter of Succeſſions, 
but alſo in many others, does naturally 
ive riſe to this Queſtion, Which would 
be molt, uſeful, whether this diverſit 


of Rules, whereof every one is confine 


4 * 


to its own place, or one only Rule that 
ſhould be common over all? But 
we ſhall, not attempt here to make a 


fruitleſs enquiry into a Queſtion of this 


N hich aß the two. Succeſſions is moſt, fas 
 vourable, the Teftamentary, or Legal. 


All that has been ſaid hitherto obliges 
us to make one Reflection more, on the 
compariſon or parallel between Legal 
and Teſtamentary Succeſſions, in order 
to diſcover which of theſe two kinds of 
Succeſſions is moſt: favourable, whether 
that of the Heir at Law, or Next of 


Kin, or that of Heirs named by a Teſ- 


tament. That is to ſay, whether in a 
caſe which regards the oppoſite Inte- 
reſts of a Teſtamentary Heir, and of an 
Heir at Law, the Right of the one and 


the other being doubtful and uncertain, 
we ought to fayour one more than the 


other, and which of the two; as in the 
caſes between a Plaintiff and Defendant, 
between a Poſſeſſor and one who ſeeks 
to turn him out of Poſſeſſion, between 
an Accuſer and one who is Accuſed, if 
there is any doubt in any of the ſaid 
caſes, the favour balances always on the 
ſide of the Defendant, the Poſer, 
and the. Party Accuſed, upon the bare 
conſideration of theſe qualities. 

We propoſe. here this Queſtion, be- 
cauſe there may happen caſes where it 


may be neceſſary to judge of the prefe- 
I : 


Teſtator, although defective in 


vour of Di 


rence. between theſe two kinds of Heis, 
and becauſe the Rule which decides this 
prefcrenee, ought to make in this matter 
a Principle which we cannot well avoid 
taking into conſideration, becauſe of its 


5 


great uſefulneſs in Queſtions of this na- 


ture. Thus, for example, if we fup- 
0g in a Count 
where the Raman Law is in full force; 


poſe that a Teſtator, living 


and having named. in a former Teſta- 
ment, made exactly according to the 
form preſcribed by Law, another Heir 
or Executor than the perſon who ought 
to ſucceed to him if he ſhould die In- 
teſtate 3 makes a ſecond Teſtament, in 
54455 inſtitutes for his Heir or Exe- 
cutor the perſon who. ought to ſucceed 
to him by Law, and that this Teſta- 


ment is ſigned only by five witneſſes in 


2 Country where ſeven are required; the 
queſtion which, of thele two Feſtaments 
ought to ſubſiſt, will depend on know- 
ing which of theſe two Heirs, ought to 
be moſt; fayoured, whether the Teſta- 
1entary! Heir, or the Heir of Blood. 
or if it is the 'Teſtamentary Heir, or if 
both Heirs be upon the le 
equal confideration. in the eye of the 
Law; it is certain that in the competi- 
tion between theſe two Teſtaments, the 
firſt which is made according to form, 
ought. to be preferred to the ſeeond 
which is null. And if on the contrary, 
the condition of the Heir of Blood is 
the moſt favourable, his right of Blood 
being backed by the ſecond Will of the 
n point of 

form; it may be doubted whether this 
ſecond. Teſtament, although imperfect, 
et being made in favour of the Heir of 
tood, be not fufficient to annul the 
firſt, which was made according to 


form, but which transferred the Goods 


of the Family to a Stranger. 

It appears prey enough of what 
conſequence, this Principle is, which 
ought to decide this Queſtion ; ſince it 


ought to ſerve as a foundation for judg- 


ing other Queſtions of this kind : and 
that it 1s of great importance to fix by 


{ome certain Rule the different regards 


which Judges ought to have either in 
favour of the Heirs of Blood, or in fa- 
{poſitions made in proſpect of 
death, whether it be in the caſes where 
the validity of the {aid Diſpoſitions may 
be called in doubt; or in other Quet- 
tions which may depend on the right 
diſcerning of what may be due to the 
favour of Blood, or to the favour of 
the will of a Teſtator; as for inſtance, 
if ina Teſtament which ſhould call to 


the Succeſſion the Heir of Blood toge- 


ther 


vel, or of 
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ther with 3 there ſhould hap- 
pen to be an obſcure or Bop aj 
clauſe, of which one meani 

favourable to the do of B Blood, 00 


another to the Str 


In order theretdre nde this eſ- 
tion concerning the preference, whether 
it ought to be in favour of the Teſtamen- 


tary Heirs, or of the Heirs of Blood, it 


will be neceſſary to add to all the Remarks « 
| Succeſſions bei ing more nals 2 


; Pee and e e ceo in- 


which have been juſt now made, three 
Reflections on three differences that are 
between Legal Succeſſions, and Succeſ- 
ſions by Teſtament. 


The firſt of theſe differences conſiſts int 


in this, that the order of Legal Succeſ- 


ſions in the caſe of Inteſtates 19 ſo juſt 


and fo natural, that it has been eſta- 
bliſhed as ſuch by the Law of God, 


which hath confirmed the uſe of it; 


whereas that of Teſtaments hath no 


other Origin beſides the Will of Man. 
And although Teſtaments are approved 
of in the Holy Scri 2 1 yet it is not 
by any diſpoſition which giyes them the 


force of 4 Law, as ny, ee the ule of 


Legal Succeſſions eſtabliſhed there by a 


in And even in that part of the 
riptures where Succeflions are re 2 
kts , there is no mention made of 


raments*, 80 that we may ſay, 05 
the Law which permits the uſe of 228 8 
taments, is as it were an exc tion to the 
* nuls the firi cken hn he the lat- 


natural "and general Law, w which calls 


the neareſt Relations to Succeſſions: 


0 Numb. XxXvii. 


The ſecond difference between * 
ceſſions by Teſtament, and the Suc- 
ceſſion of the Heirs of Blood, is, that 
the Succeſſion of the Heirs of Blood is 
abſolutely neceſſary for the Order of So- 


ciety; becauſe when any perſons die 


without having been able to diſpoſe of 
their Eſtates by Will, or having neg- 
lected to do it, they muſt of neceſſity 
go to the perſons whom the Law has 


called to ſueceed to them, and the La - 


has called the Next of Kin; whereas 
the ſaid: Order of Society might ſubſiſt 
without the uſe of Teſlamentary Suc- 


ceſſions, S of the Succeſ- 
t 


hon of the Heirs of Blood, and the 


Cuſtoms do not own any other Heirs 


beſides thoſe of the Blood, as has been 


already obſerved. 


The third difference conſiſis in this, 
that there are many inconveniencits 
which attend the liberty of chuſing 
Heirs. For many perſons 9 preju- 


diced by their paſſions make an unjuſt 


choice: and it is they themſelves who 
are to blame for theſe kinds of incon- 
veniencies; — in Legal Sueceſ—- 


o/ Succkss io NS. 


Fuſe to The Nea eſt At 5 
tion of the Heirs B 


ſigns. the inconveniencies are but few ; 
and thoſe Which do happen cannot be 


be imputed to any perſon whatfoever; 


they being only the effects of the Di- 
vine Providence, and the natural con- 


ſequenecs of a juſt Rule, ſuch as we ſee 


do attend very _ even the Laws 


which are Fig moſt ho oy and ſacred. 


From all theſe Re 
draw this conſequence, that the 166 
more 


lood MI to be 


more fayourable than that of t 


* 
named by Teſtament: and 12 77 
doubtful caſe, where it hs Wa- 
| of one or 


ble to confider the favour 


or of theſe two kings 0 Ne, it 


may ſeem Des to KA le in favour 
of the Heir of FR 09 He, v5 5 


gives the Right of 3 fu to a 
oe we Rig which being ſi * 
only by five Wickel would 


favour of a Stran ger, ſubſiſts, 200 Aan 


ter calls ro ms ucce the Heir at 

aw b. This eiſion is o much the more 
remarkable that it is part of the Roman 
Law it, ap wb ch has above all others 
fayqur gltamentary Succeſſions, 
and wh ps Qt enwiſc;1 is 1 NET nice and 
ſcrupylous i in 2 rs of form. So that 


we may <oneng from hence, eyen ac- | 


190 bo i bee of thoſe who 
have "Dol Teſtaments, that 
thee 7 don Phe eſtamentary Heir 


is le 0 chat er the, Heir 


of Rl — 


Tunc Lon, e r rumpitur, cùm poſ- 
terius ritè petfectum aſt. Niſi forte poſterius vel 
jure militari fit, t. tactum, vel in co K e , qui 


ab inteſtato venire poteſt. Tunc enim & e erigre 


non perfecto, ſuperius rumpitur. . 45 
rat. ter. f. tell. 

Si quis teſtamento, jure 8 poſtea ad aliud 
venerit teſtamentum, non alias quod ante fagtum 
eſt, infirmari decernimus, quam 4 quod ecun- 
do facere teflator inſtituit, jure Fc conſumma- 
tum: niſi forte in priore teſtamento ſeriptis his 

ui ab inteſtato ad teſtatoris hæreditatem vel ſucceſ- 
jet on venire non pqterant: in ſecunda voluntate 
teſtator eos ſcribere jnſtituit, qui ab inteſtato ad 
ejus hzreditatem vocantur. Eo enim caſu licet 
imperfecta videatur ſeriptura poſterior, infirmato 
N teſtamento, ſecundam ejus voluntatem non 

uaſi e e ſed quaſi voluntatem ultimam 

inteſtati valere ſancimus. In qua voluntate 22 


que teſtium juratorum Tepee ſufficiant. 
non 


The+G VEE > LAW es. 


von facto, valebit prius teſtimentum} licet in co the liberty which every one has to dif- 


552 


ſeripti videantur extranei. I. 2 1. f. 3. C. de cam. 
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We have thought it neceſſary to make 
all theſe Remarks on the two kinds of 
Succeſſion, before we enter on the de- 
tail of the Rules of this matter; and 
this we have done chiefly for two rea- 
ſons. One is, that we might give as it 
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Seeing theſe Inſtitutions, by Contract remark: on 
are no part of the Raman Law, but di- ſome Privci- 
realy contrary to it, they do not come % we 


within the deſign of this Book, and Inf 


r 
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were in a Plan theſe general Ideas of the therefore we ſhall not treat of them ex- 4, Cumract. 
Nature of Succeſſions, which is a ſub- preſſly. But the Reader ſhall find here 
ject of a very large extent, The other all the eſſential Principles, and the Rules 
1s, that we might fix and lay down in which are neceſſary. for, theſe ſorts of 
this Plan the Grounds and Principles on Inſtitutions, that is, all the Rules which 
which depend many Rules which ſhall ' are of Natural Equity, and upon which z 
be particularly explained hereafter. And one may reaſon. For we muſt obſerve, 
becauſe ſome other kinds of Succeſſion that all the Rules which can have any 
are uſed in France, which are either al- relation to Inſtitutions by Contract, 
together unknown in the Roman Law, may be reduced to theſe kinds, The 
or which have by the Cuſtoms of France firſt kind conſiſts of the peculiar Rules 
ſome Rules peculiar to them, we have which each Cuſtom hath eſtabliſhed for 
thought fit to add the following Re- theſe ſorts of Inſtitutions 3 and all theſe 
marks concerning them. | Rules are nothing elle but arbitrary Sta- 
ies 4, | tures, different according to the diffe- 
5 X. g to Se 5 wo 6 ary mY to be 2 
66 Boots wt Ede þ af ſeen in each Cuſtom. The ſecond com- 4 
f f 1 7 Cores prehends the Rules of Succeſſions, whe- 3 
Beſides the two forts of Succeſſions, ther Legal or Teſtamentary, which are ; 
Legal and Teſtamentary, of which we of Natural Equity, and which may be E 
have ſpoken hitherto, there is in France applied to theſe Inſtitutions by Con- £ 
a third Kind of Succeſſion of a quite dif- tract: and theſe ſorts of Rules ſhall be 3 
ferent nature, which is that of Heirs in- explained in this Second Part, every one 10 
ſtituted by Contract, or Covenant, that in their proper place. The third Kind 1 
is to ſay, of Heirs inſtituted by a Con- is made up of the Rules of Covenants, 85 
tract which aſcertains to them the Right as, for example, thoſe which concern 5 
of Succeſſion; the uſe whereof is very the Interpretation of them, and the 5 
frequent in Contracts of Marriage, in others which may likewiſe be applied z 
favour of the perſons who marry, whe- to Contracts of Succeſſion; and theſe 3 
ther it be that they are inſtituted Heirs have been already explained in the Firſt 15 
by their Fathers and Mothers, or other Part. So that this Book ſhall contain 3 
Aſcendants, or by Collateral Relations, all the Rules of Natural Juſtice and E 
or even by Strangers; and ſome Cuſ- Equity, and all the Principles on which 5 
toms allow of theſe diſpoſitions not on- the Deciſions in the matter of Succeſ- . 
ly in Contracts of Marriage, but like- ſions by Contract may depend; and it 5 
wiſe in other Contracts, as in a general will be ſufficient for us to take notice 1 
Partnerſhip of all the Goods of the here of one eſſential Principle, of great 5 
Partners. 1  - uſe in this matter, and by which we 3 
Theſe ways of naming Heirs or Exe- ought to examine the uſe of all the par- 9 
cutors, are called Inſtitutions by Con- ticular Rules which may have any rela- 7 
tract, which are lawful and even favour- tion to Succeſſions of this kind. | 3 
ably received in France, becauſe they This Principle conſiſts in this, that 3 
render Marriages more eaſy and more Inſtitutions by Contract being of a mix- 1 
frequent, the perſons who enter into ed nature, and conſiſting partly of Teſ- 
that ſtate having the advantage of be- taments, and partly of Covenants, and 
ing aſſured of theſe Inſtitutions in their by conſequence their Rules being of the 
favour, which for this reaſon are irre- ſame mixture, and conſiſting of the Na- 
vocable; whereas in the Roman Law all ture of Covenants, as well as of Teſta- 
Inſtitutions of Heirs by Contract were ments, we ought in each difficulty to 
declared unlawful, as being contrary to diſtinguiſh which of theſe: two _ 
| ules 
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Rules are proper to be applied to it: 


and to conſider whether it is by the 


Rules of Covenants, or by the Rules of 
Teſtaments, that the difficulty is to be 
reſolved, according as the one or the 
Di plicable to it; for 
there happen daily in this matter queſ- 
tions of theſe natures. And that 
we may the better comprehend. the 
truth of this Principle, and its uſe, it 
will not be improper to make applica- 
tion of it in ſome Examples of general 
difficulties which are eaſy to be refol 


but which may help us to judge of 


others. | 1 
For a firſt Example, we may ſuppoſe 


That it is made a queſtion, whether one 
who is inſtituted Heir by 
of Marriage, is at liberty, after the 
death of the petſon who has made him 


his Contract 


his Heir, to renounce the Succeſſion, or 

Whether he is under an obligation to 

—_— If this queſtion were to be 
ded by 


the Rules of Covenants, it - 


might ſeem that as they form mutual 
0 tions, and that he Who has by 
Contract inſtituted one to be his Heir, 
cannot revoke it, ſo in the ſame manner 
he who is inſtituted Heir ſhould be ob- 
liged on his part to accept the Succeſ- 
ſion. But as it is effential to the qua- 
lity of an Heir or Executor that he 
ſhould accept the ſame, not by force, 
but freely and voluntarily, ind that it 
would be unjuſt that he who could aſ- 
ſure to himſelf a neceſſary Heir, ſhould 
have the liberty of ruining him, by bur- 
dening the Succeſſion with Debts, Le- 
. and other charges above the ya- 
lue of the Goods; it is plain, that this 
1 dught to be decided by the 

ules of Succeſſions, which give to 


Heirs the liberty of accepting, or re- 


touncing them, as they find conveni- 
ent. 

If we ſuppoſe, for a ſecond Inſtance, 
that it were called in doubt, whether 
he whe has inſtituted his Heir by a 
Contract of Marriage, may recal that 
Inſtitution at his pleaſure; if this queſ- 


tion were to be determined by the 


Rules of Succeſſions, it would appear 
juſt that he might alter this Inſtitution, 
and name another Heir. But becauſe 
this liberty would be directly contrary 


to the intent of theſe kinds of Inſtitu- 


tions, which is to aſcertain the Succeſ- 
ſion to the perſon who is named Heir 
by his Contract of Marriage, and to 
give him that aſſurance by a Covenant 


that is irrevocable; it is by the Rules 


of Covenants that this queſtion ought 


to be decided; and aceording to thoſe 


Vo I. I. 


BY 


Rules, which make firm and irrevoca- 
ble whatever has been ſtipulated by a 
Covenant, it is eſſential to ſuch an In- 
ſtitution, that it cannot be recalled. 
If, for a third Example, we put the 
caſe that it were doubted, whether he 
Who has made one his Heir by Contract, 
not being at liberty to revoke this Inſti- 


ration, may nevertheleſs alienate his 


Gvods, and diſpoſe of them at pleaſure 
in his lifetime, in the fame manner as 
if he had made no ſuch Inſtitution. H 
this queſtion were to be decided by the 
Rules of Covenants, there would be ve- 
ry good reaſon to doubt, whether the 
Alienatiohs ought to be permitted with- 
out any bounds, fo as to render the In- 
ſtirution of the Heir fruitleſs and of no 


effect, the perſon who has inſtitured 


him Heir having alienated all his Goods 
or contracted debrs that would exhauſ 
them. But as this Inſtitution differs 


Goods which ſhall remain after the 


death of the perſon who has made hin 


Heir; this queſtion onght to be de- 
cided by the Rules of Teſtaments 
which give to the Heir only the Goods 
which the Teſtator leaves behind him 
at his death, but do not deprive him of 
the liberty to alienate or „ them 
during his life. So that this Heir by 
Contract could have no ground of com- 
plant, unlefs it were on account of Do- 
nations, or other fraudulent Alienations, 
made with deſign to elude the Inſtitu- 
tion. | 
It is eaſy to judge by theſe three 
Examples, in what manner we ought to 
diſcern, in the queſtions which may 
happen to ariſe concerning Inftitutions 


WW 


by Contract, whether the difficulties . 


depend on the Rules which 2 to 
the matter of Coventnts, or on thoſe 
which are _ to Teſtaments, or 
whether both theſe forts of Rules may 
be applied to them, in the cafes which 
happen not to be regulated by the Cuſ- 
roms. 


| XI. 

a of thoſe who die without leaving 
behind them any Relations, or any 755 
tament. 

The ways of ſueceeding of which we 
have fpoken hitherto, have for their 
foundation either the Proximity of 
Blood between the Heir and the per- 
ſon to whom he ſucceeds, or the Will 
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of him whO makes an Heir or Executor. 
But there is another ſort of Succeſſion 
which has neither the one nor the other 


of theſe foundations, and which on the 


contrary, takes place only when he 
who leaves Goods behind him after his 
death has no Relations, and has made 
no Will. For in that caſe, it is neceſ- 
ſary that the Goods which he has left 
behind him ſhould find a Maſter; and 
95 is is what the Laws have taken care 
C whim bob gd 
Succeſfion of By the Roman Law the Huſband and 
2 FE Wite ſucceed one to the other, when 
Wiſe, any of them who dies firſt has no De- 
of the Wife ſcendants, Aſcendants, nor Collateral 
zo the Huſ-Relations, and dies without making any 


band, Will And if one who is not mar- 


Succeſſion of ried, and who has likewiſe no Heir of 
the Exche- Blood, dies without diſpoſing of his 
1 Goods by Will, they belong to the Ex- 
Heirs, Chequer, which in this cale holds the 
plwkhace of Heir b. , farts en 
2 Maritus & * + inteſtato 8 ſſbi in ſo- 
| lidum, pro antiquo jure ſuccedant, quoties deficit 
omnis parentum, liberorumve, ſeu propinquorum 
tegitima vel naturalis ſucceſſio, fiſco excluſo. J. an. 

C. unde vir. & uxov. 3 T6 (39851 

* Scire debet gravitas tua, inteſtatorum res, qui 
ſine legitimo hærede deceſſerint, fiſci noſtri ratio- 
nibus vindicandas. J. 1. C. de bon. vacant. 


This Succeſſion of the Huſband to 
the Wife, and of the Wife to the Huſ- 
band, is regulated after this manner ac- 
cording to ſome Cuſtoms in France. 
Others, on the contrary, have expreſſly 
ordered that the Exchequer ſhould ex- 
clude the Huſband and the Wife: And 
ſome, by a ſingular hardſhip, prefer the 
Exchequer, or the Lord of the Fee, 
who has the Rights of the Exchequer, 
not only to the Huſband and Wife, bur 
even to the neareſt Relations, unleſs 
they be of the Stock from which the 
Goods did proceed. But in the other 
Cuſtoms of France, which have eſta- 
bliſhed nothing touching this matter, 
and in the Provinces which are govern- 
ed by the Written Law, it ſeems juſt to 
follow the Rule of the Roman Law: 
and we ſee likewiſe that it is received 
into uſe by ſeveral examples. For ſee- 
ing the Roman Law is the Common 
Law of France, in every thing which is 
not aboliſhed, or contrary to Uſage, it 
ought with much more reaſon to be 
received as Law, when that which it 


ordains is agreeable to the Law of Na- 


ture, and Equity: and it may be ſaid of 
the Succeſſion of the Huſband to the 
Wife, and of the Wife to the Huſband, 
that it 1s of this Order of Laws, when 
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other Heir are wanting. And we ought 


not to look upon this manner of Suc- 


ceſſion as being any way derogatory to 
the Rights of —— — be- 
ſides that this caſe falls out fo very ſel- 
dom, that the conſequence of it ought 


to be counted for nothing, the Right of 
the Exchequer in Succeſſions ought not 


to take place except where there is no 
body whom any Law calls to the Inhe- 


ritance. And it cannot be ſaid that the 


Huſband and the Wife are not called to 
ſucceed one to the other by any Law, 
ſeeing they are called deres 
Common Law, and that this Law 
which calls them to the Succeſhon one 
of another, is founded on the Law of 
Nature, and on the Divine Law, which 
hath formed ſo ſtrict a Union between 
the Huſband and the Wife, and which 
of Two diſtinct Perſons hath made them 
One, that they might be the Source of 
the Birth of Men, and of their Rela- 
tions to one another, the neareſt degree 
of which makes a much ſlenderer Tie 
and Union'than that of Marriage. 'Thus, 
ſeeing Marriage is the Source of the 
Relations which give the Right to ſuc- 
ceed, it is altogether natural to give to 
the Huſband and Wife the Right of ex- 
cluding the Exchequer. 

[This Succeſſion of the Husband to the Wife and of 
the Wife to the Husband for want of Heirs, is not in uſe 
in England, with reſpect to Lands of Inheritance; 
which m default of Heirs of Blood fall K ps to the 
Lord of whom they are held. Littleton, Book 1. Stat. 4. 


But as for the Goods and Chattels of one that dies Inteſ- 


tate, the Widow of the deceaſed is admitted to the Suc- 
ceſſum in conjunction with his neareſt Relations. And 
the Eccleſiaſtical Fudge, who is the Ordinary of the place, 
may commit the Adminiſtration of the deceaſed's Goods 


and Chattels either to the Widow of the deceaſed, or to 


the next of Kin, or to both, as he in his diſcretion thinks 
proper, and the Effects are to be diſtributed between the 
Widow and the Next of Kin, in ſuth manner and pro- 
portion as the Law has directed. Stat. 21 Hen. VIII. 
cap. 5. Stat. 22 & 23 Car, II. cap. 10.] 


Py for the Soccetiiba of the Exche- 


quer, which ſucceeds when there are 
no other Heirs, it is founded on this, 
that the Goods which happen to have 
no Maſter, paſs naturally to the uſe of 
the Publick, and accrue to the Prince 


who is the Head of the State, and to 


whoſe uſe Goods of this kind, and 
other Caſualties, are appropriated by the 


Publick, for the maintenance and ſup- 


rt of the Princely Dignity. Thus 
R France the Succeſſions of thoſe who 
die without Heirs, or without having 


diſpoſed of their Eſtates by Will, are 
acquired to the King. In like manner 


the King has the Right of ſucceeding to 
Baſtards, who leave no Heirs of their 
own 


y this 
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own Body, to Aliens, to Goods confiſ- 
cated, of which we ſhall fpeak in the 
three following Articles. But theſe 
matters. not coming within the deſign 
of this Book, we ſhall only obſerye here 
in general, the relation which they have 
to the Matter of Succeſſions, and that 
without touching upon the Grants, ei- 
ther of all theſe Rights, or a part of 
them, which have been made by Kings 


to the Lords of Mannors within their 
reſpective Lands. 


5 „ 
Succeſſion of Baſtards. 


We muſt reckon in the number of 
Succeſſions which accrue to the Prince, 
that of Baſtards who die without leav- 
ing Children lawfully begotten of their 
own Bodies, and without diſpoſing of 


their Eſtates by Will. For by our Uſage 


no man ſucceeds to a Baſtard dying in- 
teſtate but his Children, if he has an 

lawfully begotten : and they likewiſe 
ſucceed to no body, except it be by 


Teſtament. This Right of Succeſſion 
to Baſtards is grounded upon this, that 


the Succeſſion of one who dies Inteſtate 
is conveyed by the Relation of Blood 
that is between the Heir and the Perſon 
to whom he ſucceeds, and that we do 


not own any other Relation beſides that 
by being born in lawful 


which one 
Wedlock. Thus, as to the Succeſſion 
of Baſtards, our Law is different from 
the diſpoſition of the Roman Law, as to 
which it is not neceffary that we ſhould 


enlarge any farther here c. 


. $.4. inft. de Succeſ. cogn, G. wit. duft. de Sens 
tuſc. Tertull. F. 3. inſt. de Senat. Orphit. l. 29. F. 1. f. 


de moff. teft. l. 2. & I. 4. F. unde cog. Nov. 8g. C. 


12. F. C. ty. cod. See the eighth Article of the ſe- 
cond Section of Heirs and tors in general, 


and the Remark on that Article. See Gene, xxi. 
10. xxv. 6. Deus. xxiii. 2. Gal. iv. 30. 


[m the Law of England, a Baſtard is accounted 


quaſi nullius filius, and can have m Heir but of his 
ewn body. 1 Rolls Abr. p. 359. Coke 1. Inft. fol. z. 
b. fol. 244. b.] | Pre, FH 
„ 

Succeſſion of Foreigners, who are called 
5 8 J 

t another kind of Succeſ- 
ſion which belongs to the King. It is 
chat of Strangers, who are called Ali- 
ens, that is, thoſe who are born in a 
Country that is not ſubject to the King, 


| There N 


or to which our Kings have not granted 


the Right of Naturalization, as they 
have done to ſome neighbouring Na- 
tions. By virtue of this Right to the 
Succeſſions of Aliens, the King acquires 
Vol. I. 


F Succkss ros. 


the Eſtate of a Foreigner who has not 


been Naturalized in France by Letters 
of Naturalization; which is founded 
not only on the Roman Law *, but alſo 


on the Order of Nature which diſtin- 


= the Society of Mankind into 
different States, Kingdoms, or Common- 
wealths. For it is a natural conſequence 
of this diſtinction, that each N ation, 
each State may regulate: by its proper 


Laws whatever relates to Succeſſions, 


or the Commerce of Goods, which may 
depend on Arbitrary Laws, and that they 
may diſtinguiſn therein the condition of 
Strangers from that of Natural Born 
Subjects. Thus, Strangers are exclud- 
ed from all Publick Offices becauſe they 
are not of the Body of the Society 


which compoſes the State of a Nation, 


and that theſe Offices. require a fidelity 
and affection to the Prince, and to the 
Laws of the Kingdom, which it is not 
to be preſumed that a Stranger has. 
Thus, they ſucceed to no body, and no 
body ſucceds to them, not even their 
neareſt Relations; and this is ſo eſta- 
bliſhed in order to prevent the Riches 
and Wealth of a Kingdom from being 
carried out of it, and from paſſing into the 


hands of the Subjects of other Princes b. 


V. I. 6. f. 2. . de hared. inſt. l. 1. C. eod. Ulp. 

tit. 17. f. 1. I. 232. 5. > | 
o See the ninth Article of the ſecond Section of Heirs 
and Executors in general, and the other Articles thee 
quoted; the third Article of the fourth Section of the 
Title, and the Remark on it, as alſo on the twelfth 
Article of the ſecond Section of Teſtarhents. 
[4s to the Succeſſion of Aliens, the Law of England 
males a diſtinctian between Lands of Inheritance, and 
Goods and Chatrels ; out Bam allows Aliens, who are 
Friends and in Amity with the Grown of England, to 
diſpoſe of their Goods and Ghattels & Will. Aud 
15 die Inteſtate, their neareſt Relations, although 
refts of another Prince, and not naturalized 


with us, map have Adminiſtration of their Goolls 


and Chattels. Sce the Caſe of Sir Upwell Carbon. 
in Croke's third Report, p. 8. And this i agree- - 


able to the change which was made in the Roman 
Law by the Emperor Frederick II. in his Conflithtion on 
this Subjet3, For the aitient Roman Law was ſo firif, 
a not to allow any but Roman Citizens to Hake 4 
Will, or to be Heir; bus the rigour was afterwards mi- 
tigated by the Emperor F rederick, who allowed all Sirm- 


gers 1 2 by Will; or j they died 


Dnteftate, the Biſhop of the Placb where the Goods wert 
. 0. preferve thum for the uſe of the ntureſt 
Relations of . the deceaſed. Conſtit. Friderici II. Imp. 
it. 1. 8. 10. Dit as for Lands and Tenements whith 
an Alien maj hue piirchaſed, the 01 is entitled to 
by vous of his Prevogatioe. Brook's Abr. verb. 
Dentzen. Dum. 17. Coke I. Inſtit. fol. 2. 8.] i 
. „ 
Conſiſcations, or Forfeitures. 


By Forfeiture, or Confiſcation, is meant 


| the Right by which the King acquires 


the Goods of thoſe Perſons who are 
condemned to Death, or to any Puniſh- 
Bbbb 2 ment 
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ment which implies Civil Death. Thus 
Forfeiture, or Eſcheat is a kind of Suc- 
ceſſion which conveys to the King all 
the Goods of the perſon who is con- 
demned; in the ſame manner as t 

would have gone to his Heirs, if the 
Law had allowed him to have any. 
And as in Succeſſions the Goods remain 
ſubject to the burdens thereof, ſo like- 
9 the charges to which the forfeited 
Goods are ſubject, follow the ſaid 
Goods. And it is the ſame thing in the 
caſe of Succeſſions to Aliens, Baſtards, 
and thoſe who die without Heirs. 


Fee the eleventh Article of the ſecond Seftion of Heirs 
mw Executors in general, and the other Articles there 
cited. | | 
In England the King, 4 vertue of his Prerogative, 
is intitled to the Goods of all Felons attainted, or Fugi- 
tives, whereſoever they be found. And if they have 
Lands and Tenements, the King has the profits thereof 
for a year and a day. See the Statute entitled Prero- 
gativa Repis, made the ſeventeenth year of Edw*. II. 
See Stamford's Expoſition of the King's Preroga- 
tive, fol. 44. b. But in the caſe of High Treaſon the 
Forfeitture is of a larger Extent, for if any perſon is d 
convicted or attainted thereof, he loſes and forfeits to t. 
King all ſuch Lands, | Tenements, and Hereditaments, 
which he has of any Eſtate of Inheritance in his own 
right, in uſe or poſſeſſion within the Realm of England, 
or elſewhere within any of the King's Dominions, at the 
time of ſuch Treaſon commirted, or at any time after. 
Stat. 5 & 6 Edw. VI. cap. 11, Stamford's Pleas of 


the Crown, Book 3. chap. 20. 26.] 


n by 
Succeſſion of perſons of a Servile Condition. 
Hgeſides all theſe: forts of Succeſſions 
which have been, juſt now explained, 
there is another kind of Succeſſion 
which is uſed in ſome, of the Provin- 
ces of the Kingdom of France, where 
there are Effects which the Proprietors 
cannot diſpoſe of by 'Teſtament, and 
which go to the Lord of the Fee when 
the Tenants die without Children. This 
is differently regulated in different Cuſ- 
toms, according to the Conditions which 
were agreed on in relation to this Right 
when it was firſt eſtabliſned; in the 
ſame manner as we ſee the Conditions of 
Fiefs differently regulated in the Origi- 


nal Grants thereof. The perſons who 


poſſeſs theſe ſorts of Lands and Tene- 
ments are called perſons of a Sexrvile 
Condition, and the Lands which are 
held on this Condition return to the 
Lord, whenever the caſe happens, as 
being a kind of Succeſſion — fa 


to him by the death of the Poſſe ſſorʒ 


dition, is in the Common Law 


* 


U 


and which might 
by Covenant. 
See the end of the Preamble of the fourth Section of 
Heirs and Exerutors in general, © 3 
[This ind of Succeſſion to perſons of a Servile Con- 
F England called Tenure 
in Villenage, which is twofold. . One, where the perſon 
of the Tenant is bond, and the Tenyre ſervile. The 
other, where the perſon is free, and the Tenure ſervile. 
4s to what Inheritances, or other things of a Villain, his 
Lord has à Right to by the Common Law of England, 
and what not, ſee Coke 1. Inſtit. fol. 117. | 


. XVI. 
The uſe of theſe laſt Remarks on the dif- 
ferent kinds of Succeſſions. 


Of all theſe ſorts of Succeſſions afore - 
mentioned, which tranſmit Eſtates to 
the King, or to the Lord of the Man- 
nor, there 1s not one which comes re- 
gularly within the deſign of this Book, 


be called a Reverſion 


as has been already obſerved. For they 


are matters which either belong to the 
Publick Law, or to the Cuſtoms. But 
although theſe kinds of Succeſſions 
come not properly within the deſign of 
this Book, yet it was neceſſary to make 
theſe e Remarks concerning them, 
in order not only to give an Idea of all 
that may be 9 under the 
word Succeſſion*, and to diſtinguiſh 
what relates to the Succeſſions which 
we are to treat of in this Second Part, 
from all that may have any relation to 
them; but more eſpecially to inform the 
Reader, that even in thoſe kinds of Suc- 
ceſſions which are either part of the 
Publick Law, or peculiar to the Cuſ- 
toms, the Rules of Succeſſion which 


ſhall be explained in this Second Part 


may be applied to them in the caſes 
where there is any reſemblance; ſuch as 
the Rules which concern in general the 
Quality of the Heir, the Rights and 
Burdens of Heirs, their Cents, 
and other Rules which it will be eaſie 
to diſcoyer if they can be of any uſe in 
thoſe other kinds of Succeſſions, altho? 
no mention be made thereof in the pla- 
ces where they ſhall be explained. 

e have not comprehended under the word Succef- 
ſion, the Peculium, or ſmall Patrimony, which ſame 
Profeſſed Monks leave behind them at their death. 
For ſeeing they themſelves had no Right of Property there- 


in, it is not by Succeſſion that that little Patrimony 
which they lea ve behind them paſſes to the perſons min 


are to have it. | 


THE 
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* 1 7 _ Oo 
. * 2 ** 8 — ENG 
PPP RR . 8 
N aa = . an N N 
ro STR S N 5 
n — 3 W 
8 S va AW 
x 3 3 
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firſt Book. This: ap- 4 

I JUNO 2M E Ae from + I TL E. 1, 

3 the Table, and from , | 

3 the Plan of the ſeveral Matters which Of HEIRS and E XECU- 

3 has been laid down in the Treatiſe of TOR 83 genera / | 
Jy , 


Laws z. And it ſufficeth to remark in 

general, that as there are ſome Matters 

common to both kinds of Succeſſions, 

the Legal and Teſtamentary; it is of agree equally to the Heir at 

theſe common Matters, that we are to Law, or Next of Kin; that is, 

4 treat in this firſt Book, before we pals the perſon whom the Law calls to the 
2 to the Matters which are peculiar to Succeſſion, and to the Heir inſtituted 
3 cach kind of Succeſſion. | „ by 8288 in the ao manner as 
„ _— ' 16, of the words Succeſſion, or Inheritance, are 

the Treatiſe 2 * common to the two kinds of — 

e 1 that 


F HE name and quality of Heir, 
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that by Teſtament, and that of Inteſtates. 9. Three charaFers of the Engagement of 


And altho' there be this difference be- 


tween the Provinces of France which 
are governed by their Cuſtoms, and 
thoſe which are governed by the writ- 
ten Law, that in the Cuſtoms they give 
the name of Heir, as has been obſerved | 
14. The Sueceſſion nat as yet entered to, 


in the Preface to this Second Part, on- 


ly to the Heirs of Blood, who are the 
1p. The Heir js r 


eirs at Law z and give the name onl 
of Gael Lee 5 


are inſtituted Hers by a Teſtament; 


whereas in the Provinces which are go” N 
give 


verned by the written Law, they 


the name of Heir to him who is infti- 


tuted by Teſtament, as well as to him 
who is Heir of Blood: this difference 
conſiſting only in the Name, they are 
all of them equally conſidered as Heirs, 


and we may apply to the univerſal Le- 
gataries in the Cuſtoms, as well as to all 
the other ſorts of Heirs, the Rules 
which ſhall be explained in this Title, 
and likewiſe the Rules contained in the 


other Titles, in ſo far as the ſaid Rules 
may be applicable to them. 


Ste the Preface, numb. 7. 


[The Common Law of England is fo fir agreeable 


to the Cuſtoms in France, that it knows no other Heir, 
beſides the Heir of Blood. Coke, 1 Inſt, fol. 237. b. 
Cowel's Inſtit. Book 2. tit. 14.] 


As to the detail of this firſt Title of 
Heirs and Executors in general, the 
Table of the Sections which compoſe 


it, fhews plainly enough what are the 


Matters to be treated of in it. 


8 


9 = =_ 4.1 
p 4 7 


SECT. L 
Of the quality of Heir, or Executor, 
and of the Inheritance. 
"A LL the Articles of this Section, 
agree both to the Heirs by Teſta- 
ment, and to the Heirs at Law. 


The CONTENTS. 
1. Definition"of Heir. 
2. Two ſorts of Heirs. + 
3. Definition of Syccefſion. 
4. Two ſorts of Succeſſions. 
J. All the Goods, of the. deceaſed, are nat 
ways part of the Inheritange. 
6. An = 01 may be 


3 ion. 


8. The Heir, os Execyter, is in the lac 


F the deceaſed... 


withouk any 
7. Three ſorts. of Charges, in 4 Such- 


the Heir. 


10. This Engagement is irrevokable. 


egararies to thoſe ' who 


11. 4t is univer/al.. 


13. 4t is indivifible. 
13. The Inheritance is divided among the 
Co-beir 4. | 


repreſents the deceaſed. — 
ow ſuch, fram the 
moment of the death of the Perſon 
te whom be fuccends. 
16. Several Succeffions of one Heir to an» 
eber, paſs all of them to the laſt 
Heir. TT 
17. The Heir who diveſts himſelf of the 
Inheritance, is nevertheleſs bound 
of* all the Charge. 
18. He who receives a Sum of Money to 
abſtain from the Succeſſion, is re- 
puted Heir. | Nh 
19. The Succeſſion of Inteſtates daes not 
tate place, if there is a Teſſameni 
which ſubſifts. 
20. 1f the Portions of the Heirs are not 
regulated, they will be equal. 


* 


HE Heir, or Executor, is he who 1. Def 
is Univerſal Succeſſor to all the en of Her. 


Goods, and all the Rights of the deceaſed, 


and who is bound to acquit all the Char- 


ges and Burdens of the faid Goods *. 
* Havedes juris ſueceſſores fant. l. 9. f. 12. F. 


de hered. inſt. Hæres in omne jus mortui, non 
tantum ſingularum rerum dominium ſuccedit. 1. 37. 


ff. de acquir. vel om. hered. 
Heæredes onera hæreditaria agnoſcere placuit. J. 2. 


C. de her. act. As to theſe words, of all the 
Goods, and all the Rights of the deceaſed; ſee the 


6&h Article. | Ang concerning the Charges, ſee 


We have put down in the definition, what is ſaid in 
the ſecond of theſe Texts, that the Heir ſucceeds to all 


' the Goods, and to all the Rights, altho' there may hap- 


pen to. be es. who have @ ſhare of the Goods ; 
for the Heir is the Univerſyl Succeſſor, and the Legacies 
are a part of the Charges which I is ta acquit. 


IE 


| There are two forts of Heirs: Thoſe , To rt. 
who. are inſtituted, that is to ſay, who of Har. 


are named by a Teſtament, who, are 
called 'Teſtamentary Heirs: And thoſe 


to. whom the Law, gives the Inheri- 
tance, on account of their Proximity in. 
Blood; who are called, fox that reaſon, 
Heirs at Law. And they are called 


likewiſe Heirs to Inteſtates, becauſe. 
they fucceed if they are not excluded 
by a Teſtamem tx | 


* Duplex conditio, ele laveditaturs. Nam vet.ox 
teſtamento, vel ab inteſtato ad vos pertinent. H. ult. 
, A jun guns: Perſe cue Area. 


_ ., [The Law of England mates a diſtiniFipn between 


theſe two ſorts of Heirs explained in this Article, and 


gives them different names, Fir the Heir, in the legal 
"uhderflanding of the Common Law, is he to whom 
Lands, Tenements, or Hereditaments, by. the A of God, 
and Right of Blood, do deſcend of ſome Eflate of Inhe- 
ritance. And. by the Common Law, a Man cannot be 
Heir to Goods or Chattels. For as to theſe, the perſon 
wo ſucceeds to them is called in the Law, Executor, 
if he ſucceeds by the appointment of the deceaſed in his 
laſt Will and Teſtament ; or Adminiſtrator, if he ſuc- 
ceeds by the appointment of the Ordinary, in the caſe of 
one dying inteſtate. Coke, 1 Inſtit. fol. 7. 8. Terms 
of the Law, verb. Executor, Adminiſtrator.] 
FFF 
2. Defi- By Succeſſions, or Inheritance, is 
on of Succeſ meant the Maſs or Stock of Goods, of 
ſion. Rights, and of Charges, which one 
leaves behind him after his death, whe- 
ther it be that the Goods exceed the 
Charges, or that the Charges ſurpaſs the 
Goods. And we give likewiſe thename 
of Succeſſion, or Inheritance, to the 
Right which the Heir or Executor has 
to gather in the Effects, and exerciſe 
the Rights belonging to the deceaſed, 
ſuch as they ſhall happen to be d. 


Heæreditas etiam fine ullo corpore intellectum 
habet. J. 20. F. de petit. her. Bona ita accipienda 
ſunt, univerſitatis cujuſque ſucceſſionem, qua ſuc- 
ceditur in jus demortui : ſuſcipiturque ejus rei 
commodum. Nam five ſolvendo ſunt bona, five 
non ſunt : five damnum habent, five lucrum: ſive 
in corporibus ſunt, five in actionibus, in hoc loco 


propriè bona appellantur. J. 3. F. de bon. poſſeſſ. 
X Te in 5 aliud elt — 4 in u- 
niverſum jus quod defunctus habuerit. J. 62. f. de 
reg. jur. I. 24. ff. de verb. ſign. Bonorum poſſeſſi- 
onem ita rectè definiemus, jus perſequendi retinen- 
dique patrimonii, ſive rei quæ cujuſque, cum mo- 
ritur, fuit. J. 3. H. 2. F. de bon. poſſ. See the fifth 
Article, on theſe words, leaves after his death. 


IV. 


4. Twoſorts There are two ſorts of Succeſſions, 
of Succeſſ as well as two ſorts of Heirs, as has 
s. been mentioned in the ſecond Article. 
One is called, the Legal Succeſſion, or 
Succeſſion of Inteſtates, which the Law 
gives: And the other is, the Teſtamen- 
tary Succeſſhon®. The word Succeſſion 
here, is to be taken in the ſenſe explain- 
ed at the end of the third Article. 
© Fee the Text quoted on the ſecond Article. 
' Theſe two ſorts of Succeſſions are the Subject Matter 
of the Second and Third Book. 


V. | 


5. All the The Inheritance comprehends ouy 
Good: of the the Goods and Rights which are tranſ- 
—_— miſſible to a Succeſſor. For it may hap- 
ways part of PEN that the deceaſed was in poſſeſſion 
the Inheri-of ſome which he had not Power to 
tance. leave to his Heirs; and thoſe are no part 

of the Inheritance. Thus the Rights 


annexed to the Perſon, and which are 


Of Fears and Ex ecutor 6 in general Tit. r. Sect. 0 559 


extinct by death, ſuch as a Penſion for 
Liſe, an Uſufruct, a Perſonal Privilege, 
are never reckoned part of the Succeſ- 
Hon. Thus, there are Offices which 
are loſt by the death of the Officer, 
and do not paſs to his Heirs. Thus, 
Goods which are ſubject to a Subſtitu- 
tion, do not remain in the Inheritance 
of him who is charged to reſtore them 
at his death. 
Morte amitti uſumfructum non recipit dubita- 
tionem. Cùm jus fruendi morte extinguatur : ſi- 
cuti ſi quid aliud quod perſonæ cohæret. I. 3. H. ult. 


F quib. mod. uſufr. amitt. l. 3. C. de uſufr. 


We ſhall explain what is meant by Subſtitution, in 
the fifth Book, 7 EN | 


VI. 

Seeing an Inheritance conſiſts in Goods 6. 4» Inhe- 
and Rights ſubject to Debts, and to 0-74 wy 
ther Charges, and that it may ſo fall out,” go =_ 
either that the Debts and Charifes ex- : 
ceed the Goods, or that the Goods, if 
there remain any after all the Charges 
are cleared, are diminiſhed, or even 
quite deſtroyed; this word Inheritance, 
is only a term of Law, that is to ſay, 
which does not denote any ſort of Goods 
in particular, but which ſignifies in ge- 
neral, the Right which the Heir has, 
and which is applicable as well to a Suc- 
ceſſion that is over burdened with Debts 
and other Charges, as to a plentiful Suc- 
ceſſion, where there is a Reſidue of 
Goods after all the charges are acquit- 
ted. Thus, the Heir may chance to 
have only the bare name, without any 
profit, and ſometimes even with Loſss, 


8 Hxreditatis appellatio (ine dubio continet etiam 
damnoſam hæreditatem, juris enim nomen eſt, ſi- 
cuti bonorum poſſeſſio. I. 119. ff de verb. ſignif. 
Hæreditas juris nomen eſt, quod & acceſſionem & 
deceſſionem in ſe recipit. J. 178. F. 1. eod. 


„ 

The Charges of the Succeſſion are of 7. Three 
three ſorts. The firſt is of thoſe which A 2 
are due independently of the will of the, 
deceaſed; ſuch as the debts which he 
owes, the reſtitution of Goods which 
are ſubſtituted, if he had any ſuch in 
his poſſeſſion. The ſecond ſort conſiſts 
of thoſe which he himſelf may have di- 
rected, ſuch as Legacies. And thethird 
fort is made up of thoſe which may 


happen after his death, ſuch as the Fu- 


neral Charges b. 


o Theſe different ſorts of Charges ſhall be explained, 
each in its proper place, See the ſixth and following 


ions, 
VIII. 


The Heir, or Executor, ſucceding 8. The 


to the Eſtate, and to the Burdens of it, Heir, or Ex- 
he ecutor, is in 
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s himfelf in the of the de- 
and beeps 5 the fame as 
if be had eovenanted with kim that on 
condition he would-leave him erer 
after his death, he ſhould be obh 

ay his Debts, and to reps es e other 
3 | Wn as if he e 12 0 

m he 


of This 8 or E . 
Thus, 95 condition of Heir, or 


Executor, is in one ſenſe the fame with 
that of the deceaſed, in that he has 1 
the ſame Goods, and the ſame Righ 

and that he is obliged benen 

of them, in ſo far as the ſaid Conde 5 
Rights may paſs to him, as has been ex- 
plbained in the fifth Article l. 


1 $i | ng ar extiterit alicui, ea 108 
t, videndum eft, an huic edicto locus fit. 

8 Eiche 7 ut e ſcrihit, etiam pupilli 
| e bona poffideri: effeque in arbitrio hæreditari- 
has creditorum, quid potius eligant, Erenim vi- 
m_ by contr 51 7 Ger) I. 3. 

„ QHID, e A m 
& 1 Ae 2 0 

_ ex contr. naſe. 

| em ejuſdem poteſtatis Juriſque d 6 cujus 
Foie de uses boat L. 59. F de reg. jur. 
Nemo plus commodi hæredi ſuo reliquit quam 
ipſe habuit. J. 120. eod. 


nn le be Ind 'aen 
m 


a kind | , As it is theſe texts, with- 
| 2 L. 7 'be has engaged himſelf to ſorne per- 
applied to. an Engagement towards 


i deceaſed, 71 a * iat, or towards his 
Memory, and to an Engagement foward; the Creditors 
and Legataries, See concerning the En nent 
towards the deceaſed, the fourteenth Article. 

* e call that a retroactive effect, which makes a 


thge boy d after another, to be confidered 
1 h'a 2 Aura: it the ſame 1555 as if 


unn at 7 Joo. fm ove 


This Engagement, which obliges the 
Heir, or Executor, to all the Charges, 
. Then to all the 8 of the In- 
heritance, has three eſſential characters, 
which it is neceſſary to remark and to 
diſtinguiſh, It is irrevocable, it is uni- 
verſal, it is indivifible: and theſe three 
qualities have the effects which ſhall be 
explained in the following Rules l. 


7 . gal of the preceding uM and 


X. 


Thizen-. The Engagement of the Heir is ir- 
gamen urevocable, and he who being of age, 


irrevocable. takes upon himſelf once the quality of 


Heir, ſhall be always Heir; and can ne- 
ver, upon any pretence whatſoever, di- 
veſt himſelf of that character, or free 
himſelf from the engagements which 
attend it; not even altho' the Goods 


tw CIVIL LAW; Sr. Bovxlt | 


ſhould be legs than the Char nor un- 


der as. of the loſs and diminution 


oft nor of the 


theſe. events; and he may be charged 

with haying found in the Sue 

Goods which he has concealed a; un- 

leſs he had taken the precaution to ac- 

5 t the Inheritance under the benefit 
an Inventory; of which we ſhall 

ſpeak more fully under the ſecond Title. 


= Sine dubio . heres manch, qui ſemel extitit. 
1.7. §. 10. 1 Hæreditas quin obli- 
get nos ri etiam fi non fit ſolyendo, plus 
pee OT. J. 8. F. di aur. vel amit. 
Sicut major vigintiquinque annis antequam ad- 
eat, Shi repudians een ſt 
non poteſt, ita quæſitam ren nihil agit. 
— no: habuit retinet. I. 4. C. de repud. hered. 
he ſeventeenth Article. 
1 have added in the Article theſe words, who be- 
of age, that we might not comprehend Minors 
hin this Rule; as to which ſee 8 


in 


| e x rater 
igitur, r. in f. int, de 


i ; + | 

| The E ngagement of the Heir is uni- 11. K fu. 
ow and extends it {elf to all the debts aa 

wing by the deceaſed, and to all the 
kinds of Obligations to which the de- 
ceaſed was a party, and which might af. 
fect his Eſtate. As if he was under any 
Engagement on account of thin 
which he had fold, bonght, exchanged, 
hired'or let to hire, or other Covenants : 
if he was engaged in any Tutorſhip, or 
other Adminiſtration: if he was my 
for other perfons : if he had ſucceeded 
to ſome Inheritance. And in general, 
the Heir, or Executor, who has taken 
upon him that character, has obliged 
himſelf indefinitely to all the charges 


which the deceaſed owed; and likewiſe 


to thoſe which the deceaſed may have 
impoſed upon him by a Teſtament, or 


her diſpoſition. For by ſucceeding to 


all the Goods of the Inheritance, he 


ſubjects himſelf to all the Charges with- 
25 diſtinction n. 

* Hereditas nihil aliud eſt ſueceſſio in uni- 
verſum jus quod defundtus I. 62. F. de 


reg. jur. Hæredes onera hereditaria. agnoſcere pla- 
on l. 2. C. de hæred. af, See the fixteenth Ar- 
ticle. 


XII. 

The Engagement of the Heir i is indi- 22. 1 i in- 
viſible, for he cannot confine his ac- 4vi/#. 
ceptance of the Succeſſion, either to a 

any certain kind of Goods, or to a cer- 
tain portion of Goods of the ſame kind, 
ſo as to diminiſh the charges in propor- 
tion. And even altha' it. were a Tel- 
tamentary Heir inſtituted for two diffe- 

rent 


3H 


rent Portions of the Inheritance, . one of 
which ſhould be left him on conditions 


ſhould not approve of; yet he could 
not renounce. the one, and accept the 
other. And much leſs. can the Heir, 
having once accepted the Inheritance, 
divide the charges thereof, in order to 
free himſelf either from ſome of them, 
or from a part of each of them, under 
pretext that there are not Goods ſuffici- 
ent to acquit all the Charges, or even 
that the whole Goods, and the whole 


Rights of the Succeſſion are entirely pe- 
riſned o. 27 — 


Qui totam hæreditatem acquirere poteſt, is 
pro parte eam ſcindendo adire non poteſt. Sed 
& 11 quis ex pluribus partibus in ejuſdem hæ- 
reditate inſtitutus ſit, non poteſt quaſdam partes re- 
pudiare, quaſdam agnoſcere. I. 1. & 2. F. de ac. 
vel mitt. hæred. Vel omnia admittantur, vel omnia 
repudientur. J. 20. C. de jur. delib. Si ex aſſe hæ- 
res deſtinaverit partem habere hæreditatis, videtur 
in aſſem pro hærede geſſiſſe. J. 10. F. de acq. vel 
omitt. hered. | 3 | 

The Rule explained in this Article is not contrary to 
that Rule of the Cuſtoms, by which the Succeſſion of one 

- who leaves behind him Goods Paternal, and Goods Ma- 
rernal, ought to be divided; and the Relations of the 
Father's ſide, who ſucceed to the Paternal.Goods, are not 
bound for the debts and charges which ought to be ac- 

Juitted out of the Maternal Goods; as on the contrary 
the Heirs of the Mother's ſide, who ſucceed to the Mater- 
nal Goods, are not anſwerable for the debts and charges 
which reſpect only the Paternal Goods. For theſe two 
kinds of Goods are conſidered as two different Succeſſions 


which go to different Heirs, 
XIII. 


13. Ihe In- Although the quality of Heir be indi- 
eee, L viſible in the ſenſe explained in the fore- 
"ow +, going Article; yet the Goods and Char- 
e 2 of the Inheritance, which one ſole 
eir cannot divide in order to free him- 
ſelf of a part of them, may nevertheleſs 
be divided among the Heirs, when there 
are more than one, according to the 
portions which may belong to each of 
them, whether the ſame be regulated 
by the Law, as if they are Heirs to an 
Inteſtate, who are called jointly to the 
Succeſſion; or by a Teſtament, if they 
are Teſtamentary Heirs. And they may 
likewiſe 1n their Partitions divide among 
themſelves the Goods and the Charges in 
what manner they pleaſe, as ſhall be ex- 
plained hercafter 1n the proper placey. 


; See the mnth Sedtion of this Title, and the firſt 
Section of Partitions. | | 


XIV. 
. 4: The Since it often falls out that the Tnhe- 
_ ritance remains for ſome time without 
yet e 
emred to à Maſter, either becauſe he who ought 


repreſents to ſucceed is abſent, or that he delibe- 
Vo L. I. : ; | 


which he ſhould agree to, and the other 
Portion left on conditions which he 


Of Heirs and Executorsin general. Tit.1. Sect. 1. 561 


rates whether he ſhall accept or re- the deceaſ- 


nounce the Inheritance, and that during“ 


theſe intervals, it may happen that ſome 
Right may accrue to the Succeſſion, or 


that 1t may be engage! in new charges, 
or other affairs, the ſaid Inheritance is 


therefore conſidered as holding the place 


of Maſter, and as repreſenting the de-- 
ceaſed to whom the Goods did belong d. 


1 Hzreditas perſonæ defuncti, = eam reliquit, | 


vice fungitur. J. 116. f. 3. F. de legat. 1. Credi- 
tum eſt hzreditatem dominum eſſe, defuncti locum 
obtinere. J. 3 1. in Ff. . de hared. inſtit. 


XV. 


After the Inheritance which had lain 15. e 


ſome time without a Maſter, is accept- 


ed by the Heir, his acceptance of, or? 


entry to the Inheritance has this retro- 


Heir is re- 
ted ſuch 
from the 
moment 


active effect, that it makes him to be ge gdearh of 
conſidered in the ſame manner as if he che perſon to 


had entred to the Succeſſion in the mo- whom he 


ment that it fell to him by the death of ej. 


the perſon to whom he ſucceeds. And 
whatever ſpace of time there may have 
been between the ſaid death and the act 
by which he takes upon himſelf the 

uality of Heir, it will be the ſame 
thing as if he had declared his accept- 
ance at the time of the death: And as 


he will have all the Goods which may 
have augmented the Succeſſion, ſo he 


will be alſo bound for all the Charges 
that have fallen out ſince the death of 
the perſon to whom he ſucceeds r. 


* Hxres quandoque adeundo hæreditatem, jam 
tunc à morte ſucceſſiſſe defuncto intelligitur. I. 54. 
F. de acq. vel omitt. hered. 

Omnia ferè jura hæredum perinde habentur, ac 
ſi continuò ſub tempus mortis hæredes extitiſſent. 
J. 193. F de reg. jur. | 

Omnis hæreditas quamvis poſtea adeatur, tamen 
cum tempore mortis continuatur. J. 138. F. de reg. 


jur. See the third Section of the ſixth Article. 


We have not explained in this Article what is meant 
by the word retroactive, having already explained it in 
the Remark on the eighth Article. 


XVI. 


It follows from the preceding Rules, 16. Several 
that the Heir being univerſal Succeſſor Succe/jons 
to all the Goods, and bound irrevocably 9 9 Hen 
and without diſtinction for all the 2 of 
Charges, if the perſon to whom he ſuc- hem 10 
ceeds had likewiſe ſucceeded to others, the laſt 


the Goods and Chattels which remain of Heir. 


the Succeſſions which the deceaſed had 
inherited, paſs to his Heir. And what- 
ever number of Heirs there may have 
been ſucceſſively one to the other, whe- 
ther by Teſtament, or without Teſta- 
ment, he who ſucceeds to the laſt of 
the ſaid Heirs, ſucceeds to all the others, 
and will be liable for all the Charges of 
thoſe Succeſſions ſ, although that in the 
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ul Succeſon there ſhould be no Goods 


for all the gection of the thi 


belonging to any of the former: for the 
Charges of each Succefſion are tranſmit- 
ted from one Heir to the other: Thus 
the laſt Heir takes them all upon himſelf. 


In omni ſucceſſione, qui ei heres extitit, qui 
Titio bhæres fuit, Titio queque heœres videtur eſſe: 
nec poteſt Titii omittere hareditatem. J. 7. $. 2. 
F. de acq. vel omitt. hered. I. 3. de hered. petit. 
Qui per ſucceſſionem quamvis longiſſimam de- 
incto hæredes conſtiterunt, ale In N in- 
telliguntur, quam qui principaliter les exiſtunt. 
1. 194. F. 8 ba 81 hæredis teſtatoris eſt 
hæres. J. ult. C. de hered. inſtit. Hæredis appellatio 
non ſolim ad proximum hæredem, ſed & ad ulte- 
riores refertur, nam & hæredis hæres, & deinceps, 
hæredis appellatione continetur. I. 65. F de verb. 
"940 go e 
17.. The It follows alſo from the fame Rules, 
Heir who that he who has once entred to an Inhe- 


due ritance, or done any act which may be 


Jef of ons conſtrued as taking upon him the qua- 
is neverthe-lity of Heir, according to the Rules 
leſs bound which ſhall be explained in the firſt 
, « Title, ſhall remain 
hungen. always Heir; and although he ſhould 
afterwards diveſt himſelf of the Inheri- 

rance, whether it be by making it over 

to another by a Deed of Gift, or by 

Sale, or by leaving it to the perſon who 


next to him had the right to ſucceed, 


or by abandoning it, or diſpoſing of it 
otherwiſe in any manner whatſoever, he 
will nevertheleſs be always accounted as 
Heir, and be liable for all the Charges. 
For the engagement by which he took 
upon himſelf the quality of Heir is irrevo- 
cable. But he may be warranted againft 
all the burdens of the Succeſſion by the 
perſon to whom he ſhall have fold, giy- 
en, or yielded up his Right*. 0 
Quamvis heres inſtitutus hæreditatem vendi- 
derit, tamen legata & fideicommiſſa ab eo peti poſ- 
2 
ab emptore, vel fide ibus ejus e rit. 
I. 2. 0. de legat. Sine dubio bs 3 ſe- 
mel extitit. 1, 7. inf. F de minor. See the follow- 
ing Article, and the eighth, ninth, and tenth Arti- 
cles of the firſt Section of the third Title. 


I XVIII. 

18. Hewho We may place in the ſame rank with 
receives a the Heir who having once accepted the 
„ Succeſſion does afterwards diſpoſe of it, 
fan from him who renounces it for a certain 
the Succeſ- price, that it may go to the perſon who 
fron, is re- next to him has the right to ſuccecd. 
puted Her. Por although lie may ſeem not to be 
Heir, having renounced the Succeſſion, 

yet he really and truly ſells his Right of 
nheritance, which no one can do bur 

as being Heir. In the fame manner as 

every one who ſells any other thing de- 

chares himſelf to be Maſter of it, and by 
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e Frog of it, he exerciſes a a 
Right of Proprietor. Thus, the Heir 
who for a certain price renounces the 
Succeſſion, remains ftill Heir with re- 
vers to the Creditors and Legataries, al- 
tho' he loſes the Rights appertaining to 
that Quality; with to him to 
whom he has made them over u. | 
_ ® Licet pro hærede gerere non videatur; qui 
pretio accepto prætermiſit hæreditatem, tamen dan- 
dam in eum actionem, exemplo ejus, qui omiſſa 
cauſa teſtamenti, ab inteſtato poſſidet hæreditatem, 
Divus Adrianus reſcripſit. Proinde legatariis, & 
fideicommiſſariis tenebitur. I. 2. F. ſi quis om. cauſ. 
zeſt. Si pecunia accepta (hæres) omiſit aditionem, 
legata, & fideicommiſſa præſtare cogitur; . 1. C. 
fi omiſſa ſit cauſ. teſtam. See the ninth Article of 
the firſt Section of the third Title. y 


x XIX. 
When the queſtion is to know to ; 9. The 
whom the Succeſſion of a perſon de- Succe/ion of 


_ ceaſed doth appertain, we muſt always Tefte 


firſt enquire whether he has diſpoſed of = . 


it by Will. For whether the Teſtator ;# he i: « 
haye Children, or not, he may make 7efamen: 
diſpoſitions which change the Order of which ſub- 
the Succeſſion of Inteſtates, and which 
ought to be executed. So that in order 
to know who has the right to the 
Goods, we mult always begin with the 
Teſtaments x. 1 

* Quamdiu poteſt ex teſtamento adiri hæreditas, 
ab inteſtato non defertur, J. 39. F. de. acquir. vel 
om. her. In plurium hæredum gradibus hoc ſer- 
vandum eſt, ut ſi teſtamentum proferatur, prius a 
ſeriptis incipiatur. Deinde tranſitus fiat ad eos ad 
quos legitima hæreditas pertinet. J. 70. eod. 
Ie Rude explained in this Article has nothing in 
it contrary to what has been ſaid in the Preface, No. 8. 


touching the Dueſtion, Which of the two forts of Succeſ- 


fion is moſt favourable, whether ihat of the Heirs by 


 Tofbament, or 4 K Heirs of Blood; for here we 


e the Teſtament onght to have its 


XX. 


If there are ſeveral Teſtamentary ,  ;-;z, 
Heirs, whoſe portions of the Inheritance por:io of 
are not regulated by the Teſtament, or che Heir, 
feycral Heirs to one dying Inteſtate, and % "© 


ayms ted, 
the Law has nor determined the ſares gh wil be 


ſpeak only of caſes 


which every one ought to have, they equal. 


ſhall be equal. For it being neceſſary to 
divide the Inheritance, and there being 
no reaſon for an Inequality in the Par- 
tition, the Hens be all of them to 
have as much the one as the other. 


Si plures inſtituantur hæredes, dividi inter eos 
jus à teſtatore oportet. Quod ſi non fiat, omnes 
æqualiter hæredes ſunt. 1.9. F. 12. F. de hered. 
inſtit. 4 

se have ſaid in this Article with reſpecł to the Heirs 
of one dying Inteſtate, that their Portions ſhall be equal. 
if the Law does not regulate them. For it may hap- 
pen among Co-heirs to one dying Inteſfate, that their 
portions are not equal, becauſe of the Right of Repre- 
ſentation, Thus, for example, if there are 3 
Children 
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of their Huſbands the 


07 Heirs and l 25 re 4 Seck 20 


Children of a Son e who divide with thei Uncle 
the Succeſſion Grandfather ; they will have no 
more among t 440 than the Moiery which their Fa- 
ther would have had, and the other Moiety will go to 
their Uncle. And it happens often in the Cuſtoms of 
France, that here are different Heirs to different 


Goods. 


1 1 11 f .. 8 


ern . 


Who may be Heir or Executor, and 
who are the perſons incapable of 
that quality. 


N order to know who may be Heir 


who are the perſons incapable of this 
quality; for theſe being excepted, all 
others are capable of it. There are two 
ſorts of perſons who cannot be Heirs or 
1 thoſe who. are incapable of 
N and thoſe who have rendred 
elves unworthy of it. We ſhall 
. Ag in this Section the cauſes which 
render perſons incapable of ſucceeding, 
and in the following Section thoſe which 
render perſons unworthy of it. 

The incapacities of ſucceeding may 
reel both t the Succeſſions of Inteſtatos, 

he Teſtamentary Succeſſions: and 
it will be eaſy to e in each Arti- 
cle the Effect of the Incapacity with re- 
gard to theſe two ſorts of Succeſſion. 

It is to be obſerved touching the 
cauſes which render perſons incapa le of 
ſucceeding, that beſides thoſe which 
ſhall be explained in this Section, there 
is one which is received in ſome Cuſ- 


toms of France, which exclude the 
Daughter, who is married by 


* 3 Fa- 
ther, and even without giving her a 

Portion, not only from the n 
of her Father, = from all other Suc- 
ceſſions of Inteſtates, both in the Direct 


and Collateral Line, when there are 


Male Children, or Iſſue of Male Chil- 
dren. And by an univerſal Uſage this 
excluſion hath been extended to Daugh- 
ters, who being married and endowed 
by their Father, renounce all Succeſſions 
that may fall to them by the death of 
any one dying Inteſtate, in favour of 
the Male Iflue. Which begets an * 


capacity, or rather an Exclaficn b 
greement from the faid Succellon 


d that is ere to 


unded on the regar 
the Male Iſſue, in order to preſerve the 


Eſtates in the Families, the Daughters 


who are married WE in the F amily 

ame advantages 

which they leave to their Brothers 155 

05 — when they go out of 
o L. I. 


their own' Fat 


or Executor, it 1s mae to know 


"And this Vrige is 
ified by the e of the Divine 
aw, which by the Daughters 
from the Inheritance of their Pane, 
as long as there wWäs any of the Male 
Iſſue alive*. We may 'confider likewiſe 
as another reaſon brig) this Ufage of the 
Excluſion of Dau ghters,. by thei 
Marriages ches their Right to al 
. ScceſMions itt favour of the Males, 
of theit Deſeendants, the uncertain- 
or events, Which makes it to be 
thought reaſorable, that the Father in 
ving to his Ditigh 
tion, may lawfully impoſe on her this 
condition, that the 125 tion ke) Bo 
5 her in hatid and at pr eſent, al 
to her in eu of the uncerrain hopes 
of all Succeſſions of Intefates that 1 2 
C 


heteaſter fall to her. But this exc 
doth not extend to Teflatentat) Dilp O- 


ſitions: and thisRenyhciation of a 2 


ried Da ter” docs rot render her i inca: 
pable of diſpoſitiot made in prolpeck of 
death for her henefft, Wie il be 105 

other perſons, or. R her Faber 5 


a Numb... wit. 


Seeing this Excluſion of Dangfirars 
by a Renunciation in their Contract of 
Marriage is not a part of the Roman 
Law, ut is directl contrary to it b, it 
is not 'a matter that” comes pe 
within the Delign 

we have thought fir/ to make” 8 Re- 
ak upon it. And we add: ie 
the Reader ſhall have hete all the Rules 
that are eſſential to the matter of this 
Renunciation; for they depend on the 


Rules of Covenants, and on thoſe of 


Succeſſions, which are here explained: 
and we ſhall likewiſe inſert here the 
Rules which concern Inſtitutions by 
2 purſuant to the Remark 

Has been made on this ſubject in 
che reface, 8 X. 


* Phter inttrumento dotali Send. Nha 


ita dotem accepiſſe, ne * Quid altid ex h4veditate patris 
ſperaret Fam ſtripturam jus ſueceſſiot non mu- 
taſſe, conſtitit. Privatorum enim cautionem le- 


gum auctoritate non N I. uit. ffi do ſuid. l. 3. 


C. de . 


Laſtly, it may be Wanger on this 
Subject of the Incapacity of ſucceeding, 
that beſides that af the Daughters Who 


have renounced their Right to all Suc- 


ceſſions of Intbfateß, there is another 
ſoft of incapacity introduced by the Or- 
dinances and ſome other Cuſtoms of 
Nunte, with refpe& to Teſtamentary 


Succeſſions, from which they exclude 


certain perſons. Thus the Ordinances of 
8 e France 


er a Marri "age Por- 


of this Book; but 
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The CIVIL LAW, S Bees g 


| * Ly IN v d\tv3: % 43 : 
dntful all Herde of Gift, A 1 15 . Doo were not born BY the 
mentary Diſpoſitions, made by Donors. or Succe ſſton fell May ſucceed. : 

Tee, i favour. of their Tutoris, Cu- ws 7h Aifferent Inca pacities bave their 
rators, Aud other Adminiſtrators during ; different este. 

"their  Adminiſtration,,. or ſo other perſons 1 F- ray: between the- 7 cap wities 
for their \ behoof ©. Which ſome Cuſtom wirb reſpect to tb 30 Lindy of 


extend to other. perſons; from whom Surceſſions. 

the Donors or Nellaon may receive 1 6. Some Incapacities may_ceaſe, _others 
ſuch impreſſions. as may diminiſh the "aft always. 

liberty of diſpoſing, Thus, upon the 17. The Inc _— of Baſtards ceaſes by 
ke n or upon other views, the Marriage Fe, Father and 
ſome Cuſtoms e: clude-t the Huſband and Mother. 


the Wife from receiving any. benefit by 18. N makes. the incapacity 


diſpoſitions made in fayour one of 'ano> - f Foreigners to ceaſe. 


ths: which ſome Cuſtoms: reſtrain to 19. 7 he incapacity of Monts ceaſes by 
the diſpoſitions made by, the Wife in the Nullity of their Poπ s I.. 
favour of her Huſband, — prohibiting - 20. That f à condemned perſon ceaſes * 
thoſe of the Huſband in favour of the 4 Remiſſion, and in other caſes. 
Wife 4. But there is | this: difference 21. 1 which ceaſe both for the 
between theſe 1 incapacities or excluſions iim paſt and the time to come,” or 
regulated by the Ordinances and by the only for the time to come. 
Cuſtoms, and the incapacities treated of 22. 7; he Incapacity of Baſtards can 6 
in this Section, that theſe are founded — ' ceaſe for the time to tome. 4 
on qualities which, reſpect the ſtate of 23. A. likewiſe that of a Foreigner. 
the pans, and. render them incapable 24. The Incapacity of 4 Profe fed Wit | 
by reaſon of ſome perſonal defect, may craſe 'both for the time Paß, | 
whereas. the others are ſounded on mo- and for the time to come. 
tives which have no relation either to 25. 4 likewiſe that of a condemned Perſon. 
the ſtate of the perſons or to any defect; 26. Divers times to be conſidered with re- 
but which reſpe& only. ſome * garũ to the effeft of Incapacities. 
for the T of Families. . . Tree times to be conſidered for the 
{i , TT os 0th —— of Teftamentary Suceefs 
. f 1539: 3 ad 1549, ons. L 
y the Roman ** 28. One time. only 70 be tonfidered i in the 
allows] to give to 225 5 donations 7225 wer . Succeſſion of Inteftates. © 
212 of: death, but nor by donations his ſhould 454 29. Efet of the incapatity happening be. 

m "I; 


their lifetime.” V. I. 1. ff. de donat. int. vir. ' ter th te ate! 

5 e . Ser che reambl 1 e Sucrefſon of an Intefate f 

Se 1 Fr a . 5 30. Ef of the Intapaiity of Baſtards. 
ws * Effect of that of Foreigners. | 


The C 0 N T E N 1. 8 32. Efett of the Incapacity Herrn 
| f onk. 
1. All perſons may be Heirs or Ruler, 5 TR Efeet of the Hncapaity . Condemned 
I there is no impediment. © Perſons. 


2. Two ſorts of Incapacity, ' with reſpetr 34+ 7 his Incapacity Hots hot commence vl ; 
To the two forts of Succeſſion. ans the Sentence of Condenmation. | 
3. 7 wo ſorts of e ww! "reſpef 3 6. if the Condemnation ſubſiſts, it carer. 


to their cauſes." - * the Incapacity to ubſiſe alſo. 
4. Of frill-born Children, and. of 257 36 .  This-Fncapacity ceaſes in diverſe caſes.” 
| Born without human ſhape. 37. One cannot give o a perſon that is 
5.  Childr en who. die as ſoon as they are A 80 „ „ dhe inter vention if 
Born ſucceed. © ' third perſons.” T9 et 
6. A Child born after the Mother's Kalb. St 01 ut 35 
7. 9 who are mad, deaf, and dumb, ein 1 
and Prodigals, may inherit. L ſons may be Heirs 9 . 
; 8. Baſtards do not ſucceed to Inteftates. | 12 Ui pe TX 5 Hates, e Þ the /n 1 be 


e, 2 vat. Tac. Law calls them to the Succeſſion, or that ow”: vol , 


10. Profe "Po Md Monks do nat ſucceed. they be named e Us be tene if there is 


11. Perſons condemned to 1 death, 2 % there be no cauſe which excludes them m impedi- 


uniſbments which t Ci 7 
2 ppp % 1 Aan lee fan the Right of ſucceeding *. ment. 


| 12. . Co "fo orations and Communities may > Caper 58 from e that there is no Inca « 


ucceed 5 , e, M4 city. 
129 His 10 10 69 #717 II. rie 
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Of Heirs and Exeentort in general. „it: 1. Sect. 2. 585 


| II. aut IA? 
2. Two There are ſome perſons who arcinca- 
forts In- pable only of ſucceeding to Inteſtates, 
capaciry, and who are capable of Teſtamentary 
mow . Succeſſions, ſuch as Baſtards. And there 


to the two 

forts of Suc- ATE 15 

cem. kinds of Succeſſion, ſuch as Foreigners, 
who are called Aliens, and others; of 


which we ſhall ſpeak hercafter®. 

e See the tighth, ninth, tenth and eleventh drticle, 
Two The cauſes of incapacity of ſucceed- 

3 
forts In- ing, are of two ſorts. There are ſome 
capacity, cauſes which are natural, ſuch as the 
wieh ref cauſe of the incapacity of ſtill- born 
Children; and there are others regulat- 


ed by the Laws, ſuch as that of the in- 
capacity of profeſſed Monks c. | 


© See the following Article, and r 10. 
Re IW. 


3 be of one dy1 


mane ſhape, Who had made a Teſtament, that might 
belong to them, do not ſucceed; and 


conſequently they do not tranſmit that 


Succeſſion to the perſons who would 
had died only 


ſucceed to them, if they had diet 
after their birth. For e never 
be reckoned in the number of perſons 
capable of üg Goods; f 

may be faid, that t 


the number of Perſons es. 


lowing Article. 


Neon ſunt liberi qui contra formam humani 
generis converſo more procreantur: veluti fi mulier - 


monſtruoſum aliquid aut prodigioſum enixa ſit. 


I. 14. F de flat. # 
See the fourth Article of the firſt Section of Per- 


ſons, and theſe laſt words of the third Law, C. de 
poſt. hered. mf. cited on the following Article, ſi vi- 
vus ad orbem totus proceſſit, ad nullum declinans mon- 


ſtrum vel prodigium. 


bi 


_ [The Law ef England agrees with"the Civil Law in 
this particular. For @ Monſter, which bath not the ſhape" 
F Mankind, cannot be Heir, or inherit any Land, albeit | 
it be brought forth within Marriage. But although he 


ſome who are incapable of both 


CE 1T 
ey never had any 
Exiſtence in this World; and by con- 
ſequence could never have right to any 
thing in it dl. And the ſame incapacity, 
excludes, with much greater reaſon, that 
which is born of a Woman without 
humane Shape, although it may have 
had life; for it is a Monſter, or a Maſs: 
of Fleſh,” which cannot be ranked in 


. v. I. 135. F. de verb. ſignif... 


bath, deformity in any part of his body, pet if be hath 
humane ſhape, he may be Heir. Bratton, de legibus 
Angliz lib. 5. cap. 30. numb, 10. Coke, i Inſtit. 
„„ OTTTCANAE | ro Nap Lotus 
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Children who are born alive, altho! 5. Children 
they die immediately after their birth, %% die 45 
are capable of the Succeſſions which fell e 
in the interval between their Concepti- Tree. 
on and their Birth. Thus, a Child who 

was born alive after the death of his Fa- 

ther, and who died in the moment after 

his birth, would ſucceed to him. And 

if there was a Teſtament which had 

called another perſon to the Succeſſion, 

it would be annulled, by the ſaid birth f. 


- f Uxoris abortu teſtamentum mariti non ſolvi, 
poſtumo verò præterito, quamvis natus illico de- 
ceſſerit, non reſtitui ruptum juris evidentiſſimi eſt, 
J. 2. C. de poſt. hered. inſtit, Quid fi non integrum 
animal editum ſit, cum ſpiritu tamen: an adhuc 
teſtamentum rumpat? & hoc rumpit. J. 12. H. 1. 
F. de lib. & poſt. hared. inſt, 4 
uod certatum eſt apud veteres, nos decidimus. 
Gum igitur is, qui in ventre portabatur, præteritus 
fuerit, qui ſi ad lucem fuiſſet redactus, ſuus hæres 
patri exiſteret, ſi non alius eum antecederet, & 
naſcendo ruptum teſtamentum faceret, ſi poſtumus 
in hunc quidem orbem devolutus eſt, voce autem 
non emiſſa ab hac luce ſubtractus eſt: dubitabatur 
fi is poſtumus ruptum facere teſtamentum poſſet. 
Et veterum animi turbati ſunt, quid de Paterno 
elogio ſtatuendum fit. Cumque Sabiniani exiſtima- 
bant, ſi vivus natus eſſet, etſi vocem non emiſit, 
rumpi teſtamentum ee ue quòd & fi mutus 
fuerat, hoc ipſum faciebat. Eorum etiam nos lau- 
damus ſententiam: & fſancimus, fi vivus perfectè 
natus eſt, licet illicò poſtquam in terra cecidit, vel 
in. manibus obſtetricis;: deceſſit, nihilominus teſta- 
mentum rumpit. Hoc tantummodo requirendo, fi 


vivus ad or bem totus proceſſit, ad nullum decli- 


nans monſtrum vel prodigium. J. 3. C. de poſt. hered. 


From the Rule explained in this ele = 
Article, and the Laws here quoted, there Child bern 
ariſes naturally a queſtion, which being * 

* . time, but 
of frequent uſe, deſetves our conſidera- 2% alive, 
tion; that is, Whether among the Chil- dan inberir. 
dren capable of ſucceeding, we ought 
to reckon thoſe Who being born before 


i e e eee dane 5.8 their time, cannot live, and are born for 
creati videntur: quia nunquam liberi appellari po- 
tuerunt. J. 129. J. de verb. ſignif. Uxoris abortu 
teſtamentum mariti non ſol vi juris evidentiſ- 
ſimi eſt. J. 2. C. de poſt. hared. inſt. See the fol- 


no other end but to die? This queſti- 
on is never moved on account of the 
intereſt of the Children themſelves, but 
becauſe: of the concern which other 
perſons have in it Thus, for example, 
if a Widow big with Child is delivered 
after the death of her Huſband, of a 
Child of four or five; Months old, which 


dies as ſoon as it is born, the queſtion 


will be between this Widow, who will 
demand that which the Law gives her 
of her Child's Patetnal Goods; alledging, 
that her Child ſucceeded to its Father; 
and the Heirs of the Father, who will 
pretend, chat the Child not having _ 
5 
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Mother, who died in ed, the 
Father ſhould demand, in 3 to 
the Heirs of the Mother, t 


the Righ 


able to live, was not capable of ſuc- 
ceeding. In which queſtion it will be 
neceſſary to determine, whether the 
Child did ſucceed to its Father, or not. 
And it would be the ſame thing, with 


1 to the Maternal Goods of the 
1 


id, if the Child bulk 2 * 
Id-bed, Ui 


at which 
he ought to have of the Maternal Goods 
of the ſaid Child. ee e 
In this queſtion, the Heirs of the Fa- 


ther, or thoſe of the Mother; would 


y in one word, that ſeeing this Child 
could not live, it could not ſucceed; 
that being incapable of uſing or ſtanding 
in need of any temporal Goods, it is in- 


capable of acquiring any, and conſe- 


uu of having any ſhare in a Succeſ- 


on. And the Father and Mother 


would ſay, on the contrary, that if the 
Child is born alive, it is a ſufficient rea- 
ſon why it ſhould be counted in the 
number of Children: That the birth 
of any perſon places him in the World 
in the rank of Men, who are really and 
truly Children of thoſe from whom they 
derive their birth: That the birth of 
this Child, and the care and pains taken 
about it, both before and at its birth, 
have been as chargeable to the Parents, 
as the birth of any other Child; ſo that 


its death is to them a real loſs of a Child, 


more grievous in one ſenſe than the death 
of their other Children, and which te- 
quires the fame conſolation which they 
would have at the death of any of their 
other Children, by ſucceeding to them, 
which cannot be unleſs the Child be 

allowed to haye a right of ſucceeding, 
that it may leave to its Father, or to its 

Mother, that Portion which the Law 
has allotted to the Parents of the Goods 

of their Children. That the Law gives 


t of Succeſſion to all the CHil- 
dren Without diſtinction, and excludes 


none from that number, except thoſe, 


who being born without human ſhape, 


cannot be placed in the Rank of Per- 


ſons*. That altho” the ſaid Children 
can make but little uſe of the Goods, 
yet their condition in this refpe&, doth 


not differ from the condition of thoſe 
Ghildren, who being born in due time, 


are nevertheleſs incapable of living, and 


Who die as ſoon as they are born, whe- 


ther it be that their death is occaſioned 


by the hard labour of their Mother, or 
by ſome infirmity, or for the want of a 


juſt conformation of their Members, or 
y ſome other cauſe, which altho it 
makes it impoſſible: for them to live, 


1 
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them; irt 


and renders the Goods in a manner uſe= 
leſs to them, yet it does not for all that 
make them incapable of $uccefſions. 


That altho the litcle- occaſton whick | 


Children born before their time may 


have for the uſe of the Goods, expires. 
in a few days, or even in à few hours, 


yet it may be ſaid, and not without 


ground, that they ſtand in need of them 


oth before their birth, and eyen after 
they are born, if they live any time, 
and that it is out of the Goods which 


belong to them, that what they ſtand in 


need of ought to be taken. That it is 
in conſiderãtion of all Children without 


diſtinction before their birth, that the 


Law allots to Widows who are big with 
Child, and even to thofe who have E- 
ſtates of their own, a proviſion. out of 
the Eftate of their deceaſed Huſbands, 
during their being with Child, for the 
preſervation of the Child Þ: and that 

urators are aſſigned to the Children 
who are yet unborn, in order to take 
care of the Goods which wait for them ©, 


becauſe they are Heirs before they are 


born, and that with reſpect to the ac- 
3 Goods which may belong to 
them, the Law confiders them as. if 


td born a. That the Suc- 


ions of the Father or Mother of the 
faid Children, ought not to remain in 
ſuſpence after their birth: and that ſee· 
ing they did already belong to them be- 
fore 8 2 Wor into the world, upon 
this condition only that they ſhould be 
born alive; and thar during the time 
they remain in This life theſe Succeſſions 
can 1 no other perſon but to 
ir ſeems juſt, that adding to theſe 
confiderations the great favour which 
attends the Cauſe of the Father or Mo- 
ther who furvive their Children, we 


ſhould look upon theſe Succeſſions: as 


being acquired to the Children, both on 


account of the Right which the Chil- 


dren had to them even before they were 
born, and likewiſe. in conſideration of 
the natural motive which induced our 
Lawgivers to give to the Father or Mo- 
ther the conſolation not to. loſe at the 


ſame time their Children, and alſo their 


Effects e: and likewiſe for this reaſon, 
that the Succeflion of the Father or 


Mother of this Child cannot, during its 


Life, go to any other perſon but to the 
Child, and that it likewiſe cannot be 
one moment without betenß ns to ſome 
body or other. That the Laws quoted 
on this Article require nothing more for 
making Children capable of ſucceeding, 
but only that they may have one mo- 


ment of Life at their birth. That the 


firſt 
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Of Heirs and Executors in general. Tit. l. Seda. $67 


firſt of the faid Laws oppoſes to the 
Still-born Child which does not ſucceed, 
the Child that dies immediately after its 
birth, and declares it capable of ſucceed- 


ing; whereas the ſtill-Born Child is in- 


capable thereof. That the ſecond Law 
requires only that the Child ſhould have 
a humane ſhape, and be born alive, in- 
tegrum animal cum ſpiritu. That as for 
the third Law, it appears that Juſtinian 
has there decided a queſtion that was 
between two Parties of Lawyers; the 
one pretending that the Child which 
had given any ſign of Life at its birth, 
altho' it did not cry, after the uſual man- 
ner of Children, might ſucceed: And 
the others being of opinion that cry- 
ing was neceſſary in order to prove that 
the Child had Life; which in all ap- 
pearance was founded on the uncertaint 
of all the other ſigns of Life. Thus, 
it would ſeem that the queſtion between 
thoſe Lawyers, was not, Whether a 


Child born before its time, altho? born 


alive, was capable of ſucceeding? but 
only, Whether we could judge of the 
Child's being born alive, by any other 
tokens than that of its crying? Whic 
ſeems in a manner to prove, that both 


Parties agreed that a Child, altho' born 

before its time, might ſiicceed, if it 
had lived. And likewiſe in this diſpure, 

Juſtinian does not decide, that Chil- 


dren come to their full time, and born 


alive, ſhould ſucceed ; and that thoſe 


born before their time ſhould not ſuc- 
ceed, altho' they ſhould be alive at their 


birth; which he ought to have decreed, 


if that had been the queſtion: but he 
only decides in general and indefinitely, 
that Children who are born alive ma 
ſucceed, altho' they die immediately af. 
ter their birth. That it is true, that 
this Law is expreſſed in theſe terms, / 
oivus perfeffe natus eff; but whether 
the word perfecte relates to the preced- 
ing word vivas, or to the word natus, 
which follows, and that this expreſſion 


ſignifies either perfectly born, or per- 


tectly alive, it cannot be gathered from 
either of theſe two meanings, that the 
words of the Law are to be underſtood 
only of a Child born at its full time; 
{ſince a Child born before its time, may 
be born in ſuch a manner as that there 
can be no room for doubting of the 
Child's being perfectly alive, or of its 
being perfectly born; that is to ſay, of 
its being ſeparated from the Bowels of 
its Mother, either by a natural and or- 
dinary birth, or by 1 the Mo- 
ther's body after her death. And the 
words which follow ſeem to explain 


the Law in this manner, ſince they 


make the oy ueſtion to be, to know 
whether the Chi 
whether it is a Child, and not a Mon- 


d is perfectly born, and 


ſter, Hoc tanthmmodd requirenilo, fi vivus 


ad urbem totus procefſit, ad tellin tecti- 


mans monſirum vel prodigium. That if 


we ſhould we to this Law the effect 
a 


to exclude all Children, who by reafon 


of their being born before their time 


cannot live, we ſhould be obliged like- 


wiſe to exclude from Succeſſions, Chil- 


dren born in the eighth Month, who, 


according to the general opinion, = 


not live. That even the Eaws whic 

= of Children not come to their 
ull time, conſider in them this defect 
only when the queſtion is concerning 
the ſtate of the Children, and to know 
if they ate lawfully begotten, or no; 


Whether it be that. they are born too 


ſooti after the Marriage, or too late af- 
ter the Huſband's death. Tis true, 
that this queſtion regards alſo the Right 
of Succeſſion, for Children who are 


not legitimate cannot inherit; but there 
is not any one of thoſe Laws which 
h conſiders in the Children the capacity 


or incapacity of living, in order to ex- 
clude thoſe from inheriting, who by 
reaſon of their being born before their 
time are incapable of living. It is in re- 
ference to this queſtion owing og the 
State of theſe Children, that it is ſaid in 
one Law, that « Child born in the ſe- 
venth Month after the Marriage, is the 
lawful Child of the Huſband f. That it 
is ſaid in another Law, that a Child 
Dorn after the tenth Month from the 
death of the Huſband, does not ftieceed 
to him, the Law judging that he has 
another Father: and it is there added, 
That a Child born in the hundredth 
fourſcore and ſecond day; is born at its. 
full time; and that if a Woman Slave, 
being made free, happens afterwards to 
be brought to bed on the hundredth 
fourſcore and ſecond day after her free- 
dom, her Child fhall have been con- 
ceived Free 8. Thus all that is con- 
tained in thoſe Laws, which has any 
relation to the capacity or incapacity of 
theſe Children to inherit, concerns on- 
1 their ſtate, and their quality of Le- 
ren without taking it into conſi- 
deration whether the may, or may not 
live. There is an Ker text, which al- 
tho? it is not in the Body of the Law, 
is nevertheleſs of ſome Authority, be- 


- cauſe it is in the Works of the Lawyer 


Paulus, one of the firft Authors of the 
Roman Laws, in which it is faid, that 
a Child of ſeven Months is counted 5 
11 
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thi ths of Children,” wid is 34. 


vantage to its Mother b. From whence 


that time, is of no benefit to her. But 


this is only in relation to the ancient 
Roman Law, which gave the Mother 


right to ſucceed to her Children, only 


when ſhe had three of them. So that 
this Rule, no more than the others al- 
ready mentioned, had no relation to the 
capacity or incapacity of theſe Children, 
for Succeſſions, and it ſerved only to 


exclude the Children born before the 
ſeventh Month from being of the num- 


ber of Children neceſſary to intitle the 


Mother to this Right of Inheritance: 


which was founded on this reaſon, that 


the Law which required that the Mo- 
ther ſhould have three Children to in- 


title her to this Right, had in view 


the advantage which accrued to the 
Commonwealth by the multiplication 


of Children, and conſidered that thoſe 


who could not live were of no advan- 
tage in that reſpect. That, in fine, if 
Children which are born before their 


time are incapable of inheriting, there 
will ariſe a great many inconveniences 


from the difficulty of judging of the 
bas 


time of the Conception o hild, in 


order to know whether it is born at its 


full time, or not; and likewiſe from the 


uncertainty that may be even in the 
Rule it ſelf, concerning the time neceſ- 


ſary for a Child's being born at the full 


. term, as we ſhall obſerve in the proper 


place. | 3 Pi f f 


Fon 14. F de flat. lum. See the preceding Ar- 
ticle. | | Ke 
® See the eighth Article of the ſecond Sectun, In 


. 


what manner Children ſucceed, © 1 
© See the ſeventh Article of the ſaid ſecond Section, 


In what manner Children ſucceed. 


juſtis nuptiis ſeptimo menſe natus eſt, juſtum fili- 


um eſſe. l. 12. F. de flat. hom. | 
E Poſt decem menſes mortis natus non admitti- 


tur ad legitimam hæreditatem. De eo autem qui 


centeſimo octogeſimo ſecundo die natus eſt, Hip- 
pocrates ſeripſit, & Divus Pius pontificibus re- 


Ning ves juſto tempore videri natum. Nec videri 
in 


ervitutem conceptum, cùm mater ipfius ante 
centefimum octogeſimum ſecundum diem eſſet 


manumiſſa. J. 3. f. pen. & ult. F. de ſuis & legit. 


A | 
® Septimo menſe natus matri prodeſt. Ratio 
enim Pythagorei numeri hoc videtur admittere, ut 


aut ſeptimo pleno, aut decimo menſe partus ma- 


turior videatur. Paul. ſent. 4. tit. 9. | 
i See the HS Article ¶ the firſt Section, In what man- 
ucceed; and the remark which is there made. 


As to this Queſtion, which is of ſo 
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great importance becauſe of its' conſe» 
quences in the caſes where it falls out, 
it would ſeem that from all the fore- 
going Remarks we might conclude, that 
if; it were to be decided by the Laws 
which have been quoted, every Child 
that lives one moment after its birth, 
was capable of inheriting, whether it 
was born at its full time, or before. 
And we ſee likewiſe that it has been ad- 
judged, that Children born in the fifth 
or {ixth Month, which according to 
the Rule, is before the due time, hav- 
ing lived for ſome moments, have inhe- 
rited. And altho' there may be other 
Examples, where it has been decided on 
the contrary, that Children born within 
the ſame time have not ſucceeded, yet 
this 'may have happened in caſes where 
there was no certain proof that the 
Child was alive. And we ſee in the Au- 
thor of the greateſt renown amo 
thoſe who have collected the Decrees 
of the Parliaments in France, that he 


reports one!, which confirms this con- 


jecture. It was in the caſe of a Child 


of four or five Months, taken out of 


the Womb of its Mother after her 


death, and which, - as the Father pre- 
tended, was alive; the Heirs of the 
Mother alledging to the contrary, that 
the faid Child had given no manner of 
ſign of life; ſo that the diſpute between 
the Parties, was only about the Fact, to 


know whether the Child had lived, or 


not. Upon which it was adjudged, 
that the Child was ſtill- born. W ich 
ſeems to imply, that if it had been cer- 
tain that the Child was born alive, it 
would have ſucceeded. For ſeeing this 
Child was born before its time, if it had 
been adjudged for that reaſon, that al- 
tho? it had been born alive, it could 
not have ſucceeded, it would not have 
been pronounced that it was ſtill-born; 


| becauſe the Fact concerning its life, or 


its death, would have been indifferent 


and uſeleſs, as to what concerned the 


Succeſſion. And alſo another Author =, 
reporting a Decree of Parliament, by 
which it was adjudged, that a Child of 
five or ſix Months, being born alive, 
had inherited, ſays, that it was decided 
that the ſeven * which the Laws 
require for the term of a Lawful Birth, 


ought not to be underſtood, as has been 


already obſerved, except in reference to 
the queſtion about the State of the 
Child, to know whether it is legitimate, 
or not, cum agitur de ſtatu, & fit quæ- 
ſtio ſtatus; and have no relation to the 
queſtion about knowing whether the 
hild has ſucceeded, in order to tranſ- 
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Of Heirs aud Execs 


take it for a Rule, that the Child which 
is born before its time not being capa- 
ble of living, is incapable of ſucceeding 3 
and that they have on the contrary ta- 
ken it for a Rule, that the Child which 


is born alive, altho* it be before the 


time neceſſary for its being capable to 
live, does nevertheleſs ſucceed; pro- 
vided that the proofs of Life be per- 
fect, and that they do not take for proofs 
of the life of a Child, ſome appearances 
of motions of the Members, which ma 

rr Even to thoſe which are born 
dead, and which are commonly the on- 
ly ſigns of Life that Teer in Children 


which are born ſo long before their 


JOS. 
. 


time, as it happened in the caſe of the 
firſt of theſe two Decrees, as the Au- 
thor has there obſerved in reporting 
the reaſons inſiſted upon by both the 


Parties. It was without doubt the un- 
eertainty of ſuch like marks of life in 
&. theſe Children, that induced the Law- 
pyers before mentioned, to require for a 


proof of the life of the Child, that it 
| Th 775 tf) 


= 
* 


was heard to cry. 


7 


Loiier, L. E. u. . 
"= Bougitery L. C. n. 4. 


bw 4 


6. Achill We muſt reckon in the number of 


born after 


Children capable of inheriting, the 


— Child that is taken out of its Mother's 


7. Perſons 
who are 


Womb, after her death, altho' it had 
lived only a few moments. For altho' 
the Child was not born when the Mo- 
ther's Succeſſion was open; 
8 by which it is brought into the 
World, ſtands in place of its birth; and 
it is enough that the Child hath ſur- 
vived its Mothers. And we may even 
ſay that it ſucceeded to its Mother be- 
fore its birth. 

* Quod dicitur filium natum rumpere teſtamentum, 
natum accipe, etſi exſecto ventre editus fit. J. 12. F. 
de liber. & poſt. hared. inſt. l. 6. F. de moff. teſt. v. 
1. 132. & IJ. 14 1. F. de verb. ſignif. | 
hat is added in the Article, that a Child may be 


ſaid to have ſucceeded to its Mother before its birth, is 
founded on this, that the Laws conſider the Children 


which are m their Mother's Womb, as if they were real- 


ly born, when it concerns matters that are for their ad- 
vantage, or Succeſſions which may belong to them. See 
the Laws quoted under the letter, in the remark 
on the foregoing Article, 


VII. 


Thoſe who are born deaf and dumb, 
or with other infirmities which render 


_— ane — of the Mandgemnent 


et the o- 


* 


Children. And even thoſe who are 


mad, acquire the Succeſſions which fall 


to them, as well as Prodigals w/ 

interdicted. But all che toon of Per- 
ſons have Curators aſſigned them; who 
take care of their Eſtates, as Tutors do 
of thoſe belonging to Minors. And al- 
tho" theſe qualities render them incapa- 
ble of binding themſelves, and that the 
quality of Heir may contain ſome en- 
1 yet their Tutors and Guar- 
dians contract for them. But always 
upon this condition, that if the Succeſ- 
ſions are burthenſome to them, they 
may renounce them, and be relieved 


als who are 


from the ſaid Engagements b. 
V. tit. F. de bon. poſſ. furioſo inf. muto, ſurdo, 


cacb compet. Furioſus, & mutus, & infans, & fi- 


liusfamilias . teſtamenti factionem habere di- 
_cuntur. Licet enim teſtamentum facere. non poſ- 


ſunt, attamen ex teſtamento, vel ſibi, vel alii ac- 


quirere poſſunt. 5. 4. in f. inſt. de hæred. qual. & 
"diff. Mutus & ſurdus rectè hæres inſtitui poteſt. 
4, I. f. 2. ff de hered. inſtit. l. 1. F. de acquir. vel 
omittit. hæred. Eum cui lege bonis interdicitur, hæ- 
redem inſtitutum poſſe adire hæreditatem conſtat. 
d. J. 5. F. 1. F. de acquir. vel omit. hared. 

All theſe ſorts of perſons are capable of having Goods 
of their own, and it is only becauſe of this capacity that 


they have Tutors and Curators aſſigned them. And 


'as to the engagements which attend the quality of Heir, 
they enter no farther into them than to. the value of the 
Goods of the Succeſſim. For when a Succeſſion falls to 
them, there is an Inventory made of all the Goods, m 


order to charge the Tutor or Guardian therewith, Thus 
the Creditors have the ſame ſecurity m this caſe, as 


— have againſt thoſe Heirs who are of Age, and who 
take upon them the quality of Heir, only with the be- 
nefit > 2p Inventory. Which ſhall be the ſubject mat- 
ter of. the enſuing Title, See the eleventh, twelfth, 
and thirteenth Articles of the fifth Section of Per- 


ſons. 
| VIII. 


Baſtards are incapable of ſucceeding 
to Iuteſtates, unleſs it be to their own 
Children, if they have any lawfully be- 
gotten: and they do not ſo much as ſuc- 
ceed to their own Mothers. For they 
do not reckon ini Families any perſons 


id gerierall Titel. Set.2. 369 


mit the'Suecefſion;” uo cum agitur ue pf their Eftares,. are nevertheleſs capa- a Prodi. 
tranſimiſfone hæreditatis; theſe are the ble of inheriting, as well as the other 
wofds of that Author.” Thus, it would 
ſeem by theſe Deerees, that they did not 


gals, may 


mberit. 


8. Baſtards 
do not ſuc- 
ceed to In- 
teſtates. 


in the number of Relations who are ca- 


pable of inheriting, except ſuch as are 
laced in that Rank by their being born 


in lawful Wedlock. And as Baſtards 


cannot ſucceed to any who die inteſtate, 


ſo likewiſe no body can ſucceed to them 


when they die inteſtate, except their 
own lawful Children, not even their 
Mothers i. But they are capable of re- 
ceiving by a Deed of Gift, or a Teſta- 
ment, and they have power to diſpoſe 
of their own Eſtates by Will. 


! Vulgd quæſitos nullos habere agnatos manifeſ- 

tum eſt, F. 4. inſt. de ſucceſſ. cogn. 
Altho this Text relates only to the Succeſſions on the 
Father's fide, and that by the Roman Law Baſtards 
Dddd Were 
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Hage of, 
cen 
oc Part, af ſev 
ty ſecond and thirtieth Articles of this Section; 
and the fifth Article of the firſt Sect n in what 
manner Children and Deſcendants ſucceed; 


. 1.2, # unde cogn,'$. 4. Inſtit. de ſucceſſ. 7 


y the 18 Novel of Juſtinian, "hap. y. the Cl. 
45 by 4 Comrubine had fe ſixth: part 1 Father's 
 Succeſſions if he died without lawful Iſſue: and their 


Mother had in this ſixth part the ſame | ſhare or por- 
tion which every one of her Children had according to 
their nianber. $% 34> 0 n XZ #3 #3 3 | 4 


lt is ſaid towards che cloſe of the 
Article, that Baſtards are capable of ac- 
quiring by Deed of Giſt, or by Teſta- 
ment, and that they may diſpoſe of their 
own Goods; concerning which it is ne- 

ceſſary to obſerve, that as to the diſpo- 
ſitions Which they may make of their 
Goods, their Condition is the ſame with 
that of other perſons, and they have 
the ſame liberty therein. But as for the 
bounties which may be given to them, 
the Roman Law, the Cuſtoms of France, 
and Uſage have ſet ſome bounds there- 
TO ned) wa Ws to CAPO [IN 
As for the Roman Law, the Empe 
rors had prohibited Fathers who had 
Wives, or lawful Children, to give to 
their Baſtards, or to their Mother, more 
than a four and twentieth part of their 
Eftates*. Which the ay 2 Juſti- 
nian, by the 89th Novel, chap. 12. ex- 
tended to a twelfth part, leaving Fa- 
thers who had no lawful Iſſue, or Aſcen- 
dants, at liberty to give their whole E- 
ſtate to their natural Children: and in 
caſe there were only Aſcendants, he re- 
ſerved only for them their Legitime. 


9 £2 G. de nattur. lib. 


As to the Cuſtoms of France, man 
of them allow Parents to give to their 
Baſtard Children, but differently. Some 
of them extend this liberty even to the 
Licenſe of inſtituting them Heirs by 
their Contract of d or of mak- 
ing them Gifts, with this effect, that 
the ſaid diſpoſitions ſhall ſtand good, ex- 
cept in ſo far as oo may be prejudicial 
to the Legitime or Filial Portion of the 
Children; which is moſt notoriouſly 
contrary both to Equity and common 
Decency. There are other Cuſtoms 
which permit the Fathers and Mothers 


FLEA to t 
1 age, that ſuch ſhould be maintained 


V. Nov. 89. c. ul. 1 
. g. in f. de eo qui duxit in matr. quam poll. 
per adult. | * Ft | Pets. 
It is ſufficient to take notice here of 
theſe Principles of Honeſty and De- 
cency, and of the diſtinction which 
ought to be made between the di 
rent ſorts of Baſtards, without entri 
into the detail of the Queſtions whic 
be. ws be raifed, touching the boun 
or 


to be wi 
and this is not a matter that comes 


| nee, and as being, hure agreeable 10 De- all 
and Goog Manners. See the Preface to this ſe- 
Part, thijtib. XII. and the NSentsenth, twen- 


eir Parents e. i 


atitude of Diſpoſitions in their 
vour. For the detail of this matter is 
not regulated after the ſame manner by 


the Roman Law, as it is by the Cuſtom 


and Uſage of France. So that this 


Matter not having Rules that are fixed, 


uniform, and common over all, it were 
ſhed that fuch were eſtabliſhed : 


pro- 
perly within the deſign of this Book: 
[The Law of England permits every Man, both 


' Deed made and executed during their lroes, and alſo 


their laſt Wills and Teſtaments, to give and to deviſe 
unto any of their Baſtards without diftindion, all their 
Lands, Tenements ar Hereditaments, without reſtraint, 
or at leafs more than will ſuffice for their ſuſtentation. 
Which liberty camat but redound to the great prejudice 
of right Heirs, A danger whereumo lawful 
Children are ſubject, thro the flatteries of lewd. Mo- 
men, who leave no flone unturned to procure ample Set- 
tlements to be made an their illegitimate Offspring. 
Swinburn of Wills, Part 5. $.7. A. t a competent 
Proviſion. for the ſuſtentation of Baſtards, that they oy 
not be a burden to the Pariſh where they are born, t 


Law of r has taken due care therein, having 


impowered ftices of Peace, on due application to 
8 *.. the EH Fathers of ſuch Baſtard 
Children to allow towards their maintenance, ſuch Sum, 
or Sums of Money, as the ſaid Fuſtices ſhall think 
meet and reaſonable. Stat. 18 Eliz. cap. 3. 


IX. 


Strangers, who are called Aliens, are 9. San. 
incapable of all manner of Succeſſions, 
whether they come by Teſtament, or 
by the death of perſons dying inteſtatel. 


| Peregrini | 


W305 


FFV 
Co £ . 2 5 * — 2 = 8 2 P__ 7 T 2 

< * ro COSTS. > 8 28 

S PREY 1 2 99 = 


£24 


«7 
J I” 
2 
4 
” 
2 
* 
17 
S 
+ 
3 
Re? 
P2088 
WT 
1 
wo 
"— 
r 
= 
77 
1 
2 
44 
2 
1 
3 
"VT 
% 0 
1 
Hh 
3 
* N 
1 
FL. 
= 
Jl 
"OS 
- <0 
on 
„ — 
1 
SR 
1. 2 
3 
2 
: 45 
2,388 
1 
3 
LES 
- *FY 
"$8 
04 
3B 
BE. 
2 1 
9 
bs 
x4 
1 
I. 
1 
40 
9 
OY 
8 
PEE: 
WT 
Un 
TY 
0 
ws 
1 2 
= 
« 108 2 2 
Bar 
* I 
8 
4 
"2135 
5 


(44 


6 12 y > 
EE rs VOSS 


- . 
8 . 4 5 ee Hal og Ee EC be AE 
Ry N 6 y AR 3) x 
* 7 £ 4 3 2 . . Tr 8 SIGs = Ste . 8 T 
1 " W 1 I 8 => 5 % ð⁵— ß ¶ ß . ode EOF EN 8 25 
1 K bas TR 2 e Ne 3 N J . Z S 8 EPS S e £ 5 
* i W N T e TTT eee He olds 9 7 A .. I Ge A SS 8 . 
‚jJjJjjj dd d . . In 
. 33 3 GE. X OS 8 . FT r n e e 8 4 8 - 8 
£ << 8 r tk 83 PV W R I TE 8 8 . 
33 . re dh e 1 a : ? 


Of Heirs and Executorsid general. Tit. r. Set. 2. 571 


Peregrini capere non pyſſunt ( hereditatem.} 

yy Cod 4 hered. . 6. F. 1. eod. See what 

has been aid touching Strangers; or Aliens, in the 

5 

dNeleventh Article ot the ſecond Section ot Ferionz, 

caees of this! Section, the ſecond Article of the thir- 

. >.» -- teenth Section df this Title, and the third Article of 

the fourth Section of the ſame Title, together with 

the Remark there 2 Kean 4 92 
Strangers art uot 'only incapable: of 2 

are alſo intapuble e e, the 

twelfth Article of the ſecond Section of Teſta- 

[A, to the Succeſſon of Aliens in England, the Law 

nguiſhes between Landi of Inheritance and Perſonal 

Eftate; which has been already taken notice of in the Ne- 

| mark on Numb. XIII. of the Preface to this Second 


Fan.] 
10. Profeſ- Profeſſed Monks do not ſucceed: and 


ſea Aon they are equally excluded by their Vows 


0 fer both from ſucceeding to Inieſtates, and 
ce : . n WE 6 
f * y the 7 th Novel of uſtinian, Chap. 5. the Goods. 
Brngs 70 oh who Like into a Convent did accrue 


tu the Convent into which they entred themſelves; and 


chey could not afterwards diſpoſe of them, and their Chil- 
dren; could retain no more of their ſaid Parents Goods 
ban their Legitime. In France the Goods of one who 
into a Religious Order, are not only not acquired to 
vnvent into which he enters bimfalf but he cannot 
WF: diſpoſe of them in favour of any Convent or Mona- 
I 2: /ocyer. Bur he may diſpoſe of his Goods before 
„ s Profeſſion, in ſavour of his Relations, or other perſons, 
r nor after he is once Profeſſed. Sce the ninetcenth 
Article of the Ordinance ot Orleans, and the twen- 
ty eighth Article of that of Blois. See touching Pro- 
tefled Monks, the thirteenth Article of the ſecond 
Section of Perſons, and the nincteenth, twenty 
fourth and thirty ſecond Articles of this Section. 
[As to the incapacity of Religious Perſons by the Law 
of England, in matters of Property and Succeſſion, the 
ſame has been already obferved in the Remark on the 
thirteenth Artidle' of the fecond Section of the ſecond Title 
of the Preliminary Boot; under which Title the ſlate and 


condition of Perſons in general is fully explained 


| XI. 

11. Perfons. Perſons condemned to Death, or to 
Ce ſome other Puniſhment which implies 
10 Puniſh- Civil Death, are capable of no Succeſ- 
meats fon, whether they be called to it by 
which im- Teſtament, or by the death of an In- 
5 Wel teſtate. And this incapacity makes the 
nes ſucceed, Goods Which ought to have come to 
them, to pals to the other perſons 
whom the 2 7 calls to the Succeſſion 

in their defaultn. 


Edicto prætoris bonorum poſſeſſio his denega- 
tur qui rei capitalis damnati ſunt, neque in inte- 
grum reſtituti ſunt. J. 13. F. de bon. poſſi See the 

twentieth, twenty fifth, thirty third and following 
Articles of this Section, the fifth Article of the 
fourth Section, the firſt Article of the thirteenth 
Section, and the fourteenth Article of the ſecond 
Section of Teſtaments. 
un France, by the Ordinance of 1670. Art. 29. of 
Defaults, the Puniſhments which import Civil Death, 
are Sentence of Death, or Condemnation to the Gallies 


Vor. I. 


for ever, or to perpetual Baniſhment out of the King- 


dom, 
Mac + © "ITE 
3 Corporations and Communiti 


5 ſuch i Corpo- 


i Towns, Univerſities, Colleges, Hoſ- ration aud 


pits Chapters, Conyents, and other CO” 
Societies, whether Eccleſialtical”or Se- land b 
cular, which are eſtabliſhed and approv- Tiſfamemt. 
ed by Law, hold the place of Perſons, 

and being capable of poſſeſſing Lands and 

Joods, are likewiſe capable of Teſta- 
nentary Succeſſions. And thoſe who 

have power to diſpoſe of their Eſtates, 

may inſtitute the ſaid Communities, their 
Heirs or Executors, © provided the Law 
has not ordered any thing to the con- 


x 


trary o. 


Fabeat unuſquiſque licentiam ſanctiſſimo ca- 
tholico N concilio decedens bonorum 
quod optaverit reſinquere, & non ſint caſſa judicia 
ejus. l. 1. C. de ſacroſanct. Eccl, © 5 

Collegium, {i nullo ſpeciali privilegio ſubnixum 
fit, hæreditatem capere non poſſe dubium non eſt, 
J. 8. C. de hered, inſtit. 

We muſt underſtand by the Privilege mentioned in this 
text, the permiſſion to form a Society. For there can be 
no lawful Society without the permiſſion of the Prince. 
See the fifteenth Article of the ſecond Section of 
Perſons. 5 AH 1; | . 
There are ſome Communities which are incapable of 
Succeſſons, ſuch. as thoſe of the Mendicant Friars. See 
concerning diſpoſitions made in favour of Religious 
Houſes, the Remark on the tenth Article. 


XIII. 
We muſt not reckon among the 13. Ch. 
number of perſons incapable of ſucceed- dien who 
ing, Children who are not yet born 2 77. 


when the Succeſſion falls, provided they j2” _ 


were then conceived. For Poſthu- ſom fel 
mous Children, who are born only after may ſue- 
the death of their Fathers, do neverthe- d. 
leſs ſucceed to them. And one may 

name for his Heir or Executor the poſt- 
humous Child of another perſon. 80 

that theſe Children are equally capable 

of all Succeſſions which may fall to 
them, Whether they come by Teſta- 
ment, or by the death of an Inteſtate p. 


P Furioſus, & mutus, & poſthumus, & infans, 
& filius familias, & ſervus alienus teſtamenti factio- 
nem habere dicuntur. Licet enim teſtamentum fa- 
cere non poſſunt, attamen ex teſtamento vel ſibi, 
vel alii acquirere poſſunt. F. 4. in f. inſt, de hæred. 
qual. & diff. (Poſthumus alienus) hodiè rectè hæ- 
res inſtituitur. if. de bon. poſſ. 


XIV. 


All the cauſes of Incapacity which 14. 7% 
have been explained, have their diffe- different In- 
rent effects, according to their nature, capacities 
and according to the time in which the 8 their 

| Ferent ef- 
perſons happen to be under the Incapa- fab. 
city a. Which depends on the Rules 
which follow. 5 . 


1 See the following Articles. 
Dd dd 2 1 See 
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XV. 


Mer ke the ſeveral ſorts of Incapacities; to wit, 


. 


4 4 


Tacupicities that of Baſtards, Foreigners, Profeſſi d 
wich rohen Monks, and of Perſons, condemned t. 
t dhe two ſome Puniſhment which implies Civ 
kinds of Death, the Trcapacity of Balfards is di- 
buen. rjnghiſhed from the others in this, that 
Baſtards. are incapable only of Legal Sue- 
ceſſions, or Succeſſion to Inteſtatẽs, tak 
ire capable. either, of ſiccerding by, a 
Teſtament, or receiving; ſome benefit 
which have been remarked on the 
eighth Article; but the other Incapaci- 
ties exclude the perſons who are under 
them equally from both the kinds of 
Succeſſion, and from all diſpoſitions 
made in proſpect of death. 


. 


* 
0 o ; | 4 
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16. Some We muſt farther, 1 
ee the nature of theſe four ſorts of Incapa- 
otbers la cities, that there are ſome of them 


always, which, ö laſt always, my and others which 


3 


which follow. 
Ses the following Articles down to the twenty ſürth. 
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17. The In- The Incapacity of a Baſtard whoſe 
capacity Father and Mother might have been 
. e law fully married together at the time 
Marriage of the Child's conception, ceaſes in caſe 
their Father the Parents being afterwards joined to- 
and Me. gether in Matrimony, own it for a law- 
cler. tal Child, and the ſame is legitimated 
by the ſubſequent Marriage. 


IR od Ds Len i, 


Mox poſtquam nuptiz cùm matribus eorum 
fuerint celebratz, ſuos patri & in poteſtate fieri (ju- 
bemus.) J. 5. C. de natur. lib. x 
Sancimus in hujuſmodi caſibus omnes liberos, 
five ante dotalia inſtrumenta editi ſint, ſive poſtea, 
una eademque lance trutinari. J. 10 ed. Nuper le- 
gem $204 ne ua juſſimus ſi quis mulierem 
in ſuo contubernio collocaverit non initio affectione 
maritali (eam tamen cum poterat habere connubi- 
um) & ex ea liberos ſuftulerit, &. I. 11. cod. V. 
Nov. 12. c. 4. Nov. 74. c. 1. Nov. 89. c. 8. 

See touching the incapacity of Baſtards, the twen- 
ty ſecond and thirtieth Articles. FE 

We ſhall ſay nothing here of the manner of Legitimat- 

mg Baſtards by Letters Patents of the Prince, that bemg 

a matter which doth not come within the deſign of this 

| [By the Law of England, Children born before Mar- 

rage, are ſtill reputed Baſtards, notwithſlanding the 

| ſubſequent Marriage between their Father and Mother, 

| | Stat. 20. Hen. III. cap. 9. Coke 2. Inſtit. pag. 96. 

| Selden ad Fletam pag. 538.] | 8 


thereby, according to the diſtinctions 


may ceaſe!, as will appear by the Rules 
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be incapacity of Foreigners may 18. Nass- 
ceaſe by Naturalization. For the effect ralixarim 
of Naturalization is, to give them the *** ie 
ſame Rights and Privileges, with thoſe f Peg 
who are Natural Born Subjects of the; 10 ceaſe. 
Prince who grants them that favours, 
...* Cives alledtio facit. L. 7. C. de l. 
Aluhougb this Text does not relate r 
Naturalization, yet theſe words may be applied to tb 

Fell of the ſaid Letters. See the twenty third and 

\» [ The. Aiſtindtian which the Law males in England 

between Naturalization by Act of Parliament, and De- 

nization: by the King's Letters. Patents, has been already 
explained in the Remark on the eleventh Article of the. 

ſecond Section of the ſecond Title of the Preliminary Boot.] 


ie „ $67 : 

The incapacity of Profeſſed Monks 19. The 

— ceaſe if their Vows, happen to be e 

null, and that having proteſted againſt7 7; by the 
the fame in due time, they procured yulliy f 
them to be declared null by a Court of -bei Vows. 

Juſtice, ,. which they may do if they. 

made Profeſſion before they attained the. 

age preſcribed by Law, or within their 
year of Probation, or if they have any 
other juſt cauſe to ſhew.*. But if ti 
Profeſſion cannot be annulled, their i 

capacity will laſt always. 
* The vows would be 2 were not precedek + 
by one year of Probation, and if he who makes Profeſſion 
was not ſixteen years of Age compleat. See the Coun- 

cil of Trent, Seſſion 2 5. Chap. 15. and the Ordinance 

of Blois, Article 28. See touching the Incapacity 

of Profeſſed Monks, the twenty fourth and thirty 

ſecond Articles. OTST 
* 

The incapacity incurred by the Civil 20. Thar ef 
Death of the perſon condemned may* 8 
ceaſe, if he gets his Sentence of Con- we 12/4 L 
demnation to be reverſed. And if he Remiſim, 
died before the Accuſation, or even be- and in other 
fore Sentence of Condemnation, he %. 


would have been under no incapacity). 
Y See hereafter the twenty fifth and thirty third Ar- 


ticles, and the others that follow. 


XXI. 

Among the Incapacities which may 2 f. mcaps- 
ceaſe, it is neceſſary to diſtinguiſh be- cities which 
tween thoſe which ceaſe. in ſuch a man- 2 mw 
ner as that the perſon whom they ren- 10 een 
dered incapable ceaſes to be ſuch only ume 1 
for the time to come, without having come, . 
any change made in his condition as to . ile 
the time paſt; and thoſe which ceaſe ſo 
as that the perſon is confidered as if he 
had never been incapable, and is re- 
ſtored ſo fully to his Rights that he be- 
comes capable even of the Succeſſions 


which fell to him within the time —_ 
18 
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Of Heirs and Executors in genetal. Tit. r. Sect.2. 373 


his Incapacity-ſeemed to ſubſiſt. And Baſtard comes to be legitimated by a 


this difference between theſe ſeveral ſubſequent Marriage between his Father 


ö ſorts of Incapacities is a natural effect of 
their Cauſes, which conſiſts in this, that 
the cauſes of ſome of them may be an- 
nulled in ſuch a manner as if they never 
had exiſted; ſuch as the entring into a 
Religious Order, which cauſes the In- 


and Mother, the Succeſſion which by 
the Renunciation of the Father would 
have gone to this Baſtard, if he had 
been legitimated at that time, and had 
been willing to accept of it upon the 
Fathers refuſal; will not accrue to him 
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capacity of a Profeſſed Monk, and the by his Legitimation, which happened 
2 Sentence of Condemnation, which oc- only afterwards: but this Succeſſion will 
| caſions the incapacity of the condemned remain to the Heir, who being the near- 
2 perſon. For if the Profeſſion of a Re- eſt of Kin, and capable of inheriting, 
; ligious be declared null, and the Sen- was willing to take it. And it would 
: tence of Condemnation be repealed, be the ſame thing, in the caſe of a Suc- 
3 both the one and the other return to ceſhon falling to A F orei ner, who 
1 their firſt condition in the ſame manner ſhould happen to have a Baſtard not as 
38 as if the one had never made any Pro- = legitimated, but who is a Natural 
Z feſſion, nor the other been condemned. Born Subject of the Country, or Natu- 
* But the Cauſes of the Incapacity of a ralized, For if this Foreigner who was 
: Baſtard, and ' of that of a Foreigner, incapable of the Succeſſion, ſhould af- 
- cannot be aboliſhed in the ſame manner. terwards intermarry with the Mother 
Y For the blemiſh that is in the Birth of a of the ſaid Baſtard, and thereby legiti- 
2 Baſtard cannot be repaired in ſuch a mate him, this Legitimation would not 
1 manner as to make his Birth to be the have the effect to give him right to this 
3 fame as if it had been lawful: neither Succeſſion, of which he was incapable, 
3 can the defect of the Original Extraction not being legitimated at the time when i 
I of a Foreigner be Ps: in ſuch a the Succeſſion fell, and of which his 1 
Y manner as that his Extraction ſhould be Father, as being a Foreigner, was like- 
Þ the fame as if he were a Natural Born wiſe incapable. But this Succeſſion 
Y Subject of the Country in which he is would remain to him who had inherited 
4 Naturalized. Thus, when a Baſtard is it in default of them. © 
E pe = by the ſubſequent Marriage n is & conſequence of the defect in the birth of the 
U of his Father with his Mother, and a zafard. a 1 
1 Foreigner Naturalized by the Letters . 3 
A Patents of the Prince, theſe changes do 777 SF oP HA wo 
3 not aboliſn the blemiſh that is in the It is the ſame thing as to the Incapa- 23. 4, lite 
4 Birth of the Baſtard, nor the defect that city. of a Foreigner. For when he is w thar of 
I is in the Extraction of the Foreigner, Naturalized, he is only made capable of- eser. 
J but they make only the Incapacity, the Succeſſion which may fall to him | 
Y which was the Effe of thoſe Cauſes for the future. But all thoſe which fell 
3 to ceaſe. And for this reaſon they can- before his Naturalization, and might 
1 not become capable of ſucceeding but have come to him if he had been capa- 
I for the time to come. We ſhall ſee in ble of inheriting, remain the Property 
3 the following Articles the Uſe of this of thoſe who, by reaſon of his _— 
UL Diſtinction in each ſort of Incapacity?, city, were called to the Succeſſion. For 
4 85 „ this Incapacity, as well as that of a Baſ- 
1 > See the Articles which follow, tard, was natural to the ſtate and con- 
2 dition of his Extraction. So that the 
4 | XXII. ke capacity of inheriting, which the bene- 
E 42. -: When a Baſtard is legitimated by the fir of Naturalization gives him, can 
I — A marriage of his Father with his Mother, have its effe& only for the. time, to 
3 ean only ſceing his Legitimation does not rein- come b, as has been ſaid in the one and 
3 ceaſe for the ſtate him in a capacity which was na- twentieth Article. FFD. 
I rime 0. tural to him, as has been ſaid in the „ % nos of aha Mok fa hed 
I ne. foregoing Article, it does not make him ges che thirty fit Artic, and the Remark that is 
4H capable of ſucceeding but for the time there made on it. | 
4 to come, and has not the effect to ac- 
3 quire to him the Succeſſions which fell XXIV. * 
= in the time that his Incapacity ſubſiſt= The Incapacity of a Profeſſed Monk 24. De In- 
P ed. Thus, for inſtance, if we ſuppoſe is in this reſpect different from that of By of 
A that one who has a Baſtard, and no a Baſtard, and of a Fe oreigner. For as $9 g ed 
3 other Children, renounces a Succeſſion the Monk could not have been rendred % b | 
5 fallen to him, and that afterwards this incapable, but by the Vows which - for the time 
| i calle | | 
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2 time ſe 
to come. 
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0 ae dae > nullities Which are in 
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fe the Vo Thus ; — 
bee Right, and. his Incapacity 


eales with its cauſe, both. for the; time 
paſt, and for the time to comę. Which 
iſtinguiſhes his candition from that of 


d of a Terignere. 8 


1 1 is'a ia 
See the two. preceding Articles tou the diffe- 
rence-between this bt ors g Ak of a r 
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Mes XXV. 8 | 13. fog wiping 
25. n . 1b RIF 05 one El | 
wiſe that of to ſome Puniſhment which carries along * 
A * With. it. Civil Death, . havin no other 
. auſe but the Sentence of Condemna- 
5 K ik this cauſe happens to ccaſe, t 
70 who was condemned is reſtored 


2 * IN) 


5 


Monk is, who has got his Vows, to. be 
Mk th null. And beg 55 condemned Per- 


ſon e all his Rights in the ſame 
manner as if he had never been under 
Sente ntence of Condemnation d. | 


%s ed the thirty third and the other following ride 


XXVI. 
26. Divers All the Rules which we have jut 
eines to be now explained, — the nature and 


con/idered ©, differences, of the ſeveral ſorts of Inca» 


with 
0 the fra pacities, which it was neceſſary to diſ- 


of Incapaci- tinguiſh, that we might the better know 
lies. how to make a right uſe of the Rule 
explained in the fourteenth Article. 
And e mult likewiſe for the fame rea- 


ſon- diſtinguiſh the times in which the 


Incapacity ought to be conſidered, whe- 
ther it be in Succeſſions by Teſtament, 
or to;Inteſtates*. And this NPY on 
the Rules which follow. | 


ll fllwing wu. 57 a 


XXVII. 


27. Three * for Teſtamentary eee the 
zimes to bs capacity or incapacity of the Teſtamen- 


pg 7, tary Heir or Executor may be conſider- 
capacity of ed at three different times. To wit, at 


Teftamen- the time of making the Teſtament at 
zary . the time of the death of the Teſtator, 
and at the time of his entring to the 
Succeſſion, that is to ſay, when the 
Heir or Executor declares his Willing. 
nels to accept of that quality f.. We 
ſhall ſee hereafter the uſe of che dif- 
tinctions of theſe ſeveral times. 


* 


vered, the! dg- 


ence 'of "the Nu 4 1 the Fews. 


former ſtate, as the Profeſſed 1 


whilſt he was capable O 


s teſtamenti faſtio: mips haredes inſtitus 
2, five hi qui | 


5. tem 5 
e 11 


5 _—_— xexppore. i 
150 a 2 n Me 0 autem tempore 
inter teſtamentum & mortem. teſtaroris, 

conditionem inſtitutionis Ty 


hæredi non 1 8 2 ae tria tempara iolpi- 
cimus. J. 49. f. a+ lt.. 
Solemus Ye 1H ger Kay ra non nocere, "ut 
puta, civis Romanus hæres feriptus vivo teſtatore 
8 peregrinus: mon civitatem Romanam perve- 
e * od been. 4 es 2. jos 
4.1 49. H.. eud 
We, have not " down in 14% 
Hind i in theſe Texts, that the which h 
2. ane Ae ts ale ee. 1 Foy 


L to mitigate, «ihe Bl of he Kami 


Ther 6 P er. 


the temperamente which, neſult from the fallow- 
111 1, and F hel 9 
be fy on 


ae and particular 
T PE pol wy ys yh 


See on the ſame ſubject beanie: to thetenth 
Sedtion of. 8 Ae 03 © 119 


XXVII. 


e 90: Ab fate the capa» 28. ow 
city or incapacity of the Heir is to be time only i 
conſidered only at the time of the death conficr- 


of the rſon to whom be ſucceeds. —— 7 


Fox it 7 this death that lays the Suc ; Inteſtates. 


ceſſion open: and by our Rule, That the 
dead man gives Seiſin ta the living, bis 
next [Heir of Blood whoa is capable 0 7 ag 
ceeding to him, the Right of the of 
Blood veſts. in him at the moment o 
the ſaid Death, and in fuch a manner, that 
if he comes to die immediately thereaf- 
ter, without knowing any thing of the 
death of that other perſon, or that he 
had the right of ſucceeding to him; yet 
nevertheleſs he tranſmits his right to his 
Heirss. From whence it follows, that 
if the Heir to whom 5 Inheritance fell 
by the death of one Pins, Inteſtate, 
inheriting the 
ſame, becomes atterwards incapable be- 
fore he has exergiſed, or even known 
his Right, as if he enters into ſome Re- 
ligious Order, or is Condemned to 
Death, or to ſome other Puniſhment 
which is attended with Civil Death, 
this incapacity r after the Suc- 
ceſſion fell to him, will not have the 
effect of tranſmitting the Goods of this 
Succeſſion to the other Heirs, who next 5 


to him had the Right of ſucceeding; 


but it will only have the effect which is 


explained in the following Article b. 
& This #s a conſequence of the Rule, The Dead May 
gives Seiſin to the Living. 
We have conceived this Rude i in a manner agreeable 


to the Uſage of France, and purſugnt- to the — 
t 
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O Heirs and Executdys in gentrul. Tit 1. Sect. 2. 


That the Dead Man gives Seiſin to the Living, his 
next Heir that is capa 
though in the Romau Law this Rule was not cin 


70 all Hei Inte Its, As "ee be explained 2 in the * ane 0 | | 4 
r the ſaid Incapacity. Thus, for exam- 


e bf ſucceeding to hin, 41- 


Preamble to the tenth Section of Teſta ments. 

* gee upon this and the next Article, the thirty firſt 
Article, and the Remarks made there upun it.. 

In ii and the Article we have made mention 


only of rhe Incapatity of a Profeſed Mank, and of thas of 


4 perſon condemned to Death, and not of that of a Fo- 
relgner, becauſe of the difficulties which are taken notice 


29. Effet 


of mm rhe Remarks um the following Article. 


If the Heir to an Iuteſtatèe who was 


of the , capable of inheriting at the time of the 
b, , death which lays the Succeſſion 7 2 


ing after 
| A 


ſon of an 


Inteſtate ts 


becomes afterwards incapable of fic 
ceeding by his entring into a Religions 
Order, or by virtue of a Sentence of 


Condemnation, before he has taken any 
ſep to aſſert his Right, or even before 


he knew of it, the Goods of the ſaid 


Inheritance having been veſted in him 
as well as his other Goods, 12 will 


paſs to thoſe who ſhall have his Rights, 


whether they be Creditors or orhets i. 


Thus, the Goods of a Profeſſed Monk 


will go to his Heirs 3 and thoſe of the 
Condemned Perſon will fall to the 
King, or to the Lord of the Mannor 


who ſhall have the Right to his Ef- 


Chet | 
© This is alſo @ conſequence of the Rule, The Dead 


Man gives Seiſin to the Living. 


| ¶ We muſt obſerve on this and the 
foregoing Article, that the Incapacity 
ſucceeding to Iuieſtates which hap- 


of 
boy after the death which lays the ſaid 


ucceſſions open, and before the Entry 


to the Inheritance, can relate only to 


the Foreigner, the Profeſſed Monk, and 


the Condemned Perſon. For as to the 


Baftard, fince he cannot ceaſe to be le- 
gitimare after he has been once legiti- 
mated, no Incapacity of this kind can 
afterwards happen to him. And as for 
rhe others, it 1s neceſſary to diſtinguiſh 


their conditions in what concerns the 


effect of the ſaid Incapacity which hap- 


pens to them after the Succeſſion is 


open, and conſider therein a difference 
between the Incapacities of a Profeſſed 
Monk, and of a Condemned Perſon, 
and that of a Perſon who falls under the 
condition of a Foreigner. This diffe- 
rence conſiſts in this, that the Incapa- 
city happening to a Profeſſed Monk 
and to a Condemned Perſon, diveſts 


them of the Succeſſions which they had 


acquired before their Incapacity, in the 
ſame manner as of all their other Goods, 
and makes them to paſs to thoſe who 
have their Right; whereas the Incapacity 


is a Subject | 
Kings had Fuel the Right of Natu- 


which he falls under who becomes a 
Foreigner, does not. diveſt him of the 
Goods which he had acquired before 


ple, if we 1 that a Stranger who 
of a Country to which our 


ralization, having ſucceeded to one who 


died Jnteſtate, and having taken poſſeſ- 
ſion of his 1 5 ſhould happen 
afterwards to loſe the 


= Privilege of Na- 
turalization, by a general Revocation of 
the Privilege of Naturalization which 


was given to the. Inhabitants of that 


Country, and which would reduce all 


the Inhabitants thereof to the condition 


of Foreigners, that change would not 


deprive him of the Succeſſion which he 


had already acquired; and he would re- 


tain the Goods of that Succeſſion as 
well as his other Goods. Thus on the 
contrary 


the Incapacity happening to 
a Profeſſed Monk, and to a Condemned 
Perſon; makes the Inheritances which 
they had. acquired, as well as their other 


Goods, to go to thoſe, who have their 
Right, as is faid in the Article. 


We make here this Remark touch- 
ing the difference between the effect of 


the Incapacity under which he falls 
who becomes a Stranger, and the effect 


of the Incapacity happening to a Profeſ- 
{ed Monk, and to a mned Perſon, 
that we may account why in this and 


the foregoing Article we have mention- 


ed only the caſe of the Profeſſed Monk, 
and 


of the Condemned Perſon, and not 
that of the Stranger, becauſe of a diffi- 


culty that is peculiar to the Stranger, 
and which reſults from rhis difference 
between his condition and that of the 
„ + wo 

The faid difficulty conſiſts in this, 
that on one part it is certain, that 
our Rule explained in the twenty eigh 


Article, the Succeſfion of one dying In- 


teftate is acquired to the Heir at the 
moment of the death of the perſon to 
whom he ſucceeds, without any act on 
his part; from whence it follows, that 
although after his death the ſaid Heir 


ſhould become incapable, his Right ei- 


ther remains with himſelf, or paſſes to 
thole who ſucceed to him, or who have 
his Right, as it happens in the caſe of a 


Profeſſed Monk, and of a Condemned 
Perſon : and thus it would ſeem that 


the Heir, who is become a Stranger, 
in the caſe that has been juſt now ob- 
ſerved, ought to reap the t of the 


Succeſſion which had fallen to him, 


and to retain an Eſtate which was his 


own, ſceing he is not become „ 
: * | ww: Al 
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of holding poſſeſfon of what lle had, as 
a Religious and à condemned Perſon are, 
and that even it would ſeem that if be- 
fore the ſaid Incapacity, and without 
having done any act to dechte bis ac- 
ceptance of the Succeſſion; he had al- 
ſigned, given, or other wiſe transferred 

gut to a perſon that was capable, 
the aid diſpolition would not be annul- 
led by bis Incapicity happening after- 


Wards. But on the other hand conſi- 


dering the thing under another view, it 


might be queſtioned whether the Inca- 


- patity happenin to him before his en- 


try to the Succeſſion, might por winger 
him from reaping the benefit of it; for 
ir might be ürged againſt him, that he 
not having entred to the Succeſſion be- 


fore his incapacity, he would be within 


the meaning and intendment ' of the 
Law, which renders the Stranger inca- 


pable of ſucceeding. Becauſe the mo- 


tive and inducement for making that 
Law was, to prevent the Wealth of the 
Kingdom from 197 1 into the hands 
of Strangers, which would happen in 
his perſon, if after he is become a Stran- 
er he ſhould be allowed to have the 


* 


Goods of that Succeſſion. And that 


therefore this Law, which is a part of 
the Publick Law, ought, with reſpect 
to him, to ſet aſide the effect of the 


Law which deelares the Heir to be ſeiz- 
ed of the Inheritance at the moment 


of the death of the perſon to whom he 
ſucceeds, which is only a Rule of the 


Private Law, that is to ſay, which re- 


gards only the Intereſt of particu 


perſons. To which it might be added, 
that it is the Uſage in France, even 
with reſpect to Natural Born French- 
men, who have been for a long time 
ſettled in a Foreign Country, although 
they have not been there Naritalized, 
that if they return into France to reap a 
Succeſſion that is fallen to them, they 
oblige them to ſettle again in France, 
and not to alienate the Goods of the 
Succeſſion which they claim. From 
whence this conſequence might be 
drawn, that if in caſes of this nature 
ſuch precaution is taken with reſpect to 
a Natural Born Frenchman, for fear he 
ſhould remove into a Foreign Country 
the Effects belonging to that Succeſſion, 
and the Price which he might raiſe 
from the Sale of the Immoveables ; 
there would be as much, or rather more 
reaſon, to exclude from a Succeſſion one 
who is actually a Foreigner at the time 
when he would enter upon it, unleſs 
they ſhould think it ſufficient to forbid 
him to alienate it, or unleſs he ſhould 
5 1 
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This difficulty leads us to ar 


come a Stranger 
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he would without doubt 


| Another, 
which would happen if he who was be- 

bad died in that ſtate, 
and in the Interval between the time 
that the Succeſſion fell which veſted in 
him, he being capable of it, and his 
Entry to the Succeſſion which his Death 
had prevented. The difficulty which 
would ariſe in this ſecond caſe, would 
be between thoſe who ſhould exerciſe 
the King's Right to the Succeſſion of 
Aliens, and claim the Succeſſion of this 


; 8 707 who having become a Foreigner 


died in that ſtate, and thoſe who would 
diſpute with them the ſaid Inheritance, 
claiming it as their Right to ſucceed 
thereto in default of the ſaid Foreigner, 
in caſe the Incapacity which he had in- 
curred ought to be a bar to him. In 
this diſpute it would be the intereſt of 
the King, that the Succeſſion ſnould be- 
long to the Heir who was become a 
Stranger, that it might be a part of the 
Stranger's Eſtate, and ſo encreaſe the 
Eſcheat that falls to the King. And in 
order to ſupport this pretenſion, it 
might be alledged that the Motive of 


the Law which excludes Strangers from 


Succeſſions would ceaſe in this caſe, ſee- 
ing the Goods would remain in the 
Seeg and would go to the King. 
So that there would be no pretence for 
derogating from the Rule, The Dead 
Man gives Seiſin to the Living, as there 
is in the caſe where this Heir becomi 

a Stranger, and remaining alive, ſnould 
pretend to inherit the Succeſſion. That 
thus this Stranger being dead ſeized of 
the ſaid Inheritance, it would fall to the 


King, in the ſame manner as the other 


Goods which he ſhould leave behind 
him. That it would not be the conſi- 
deration of fayouring the Right of the 


Crown to the Eſcheat of Aliens that 


would be the foundation of a Judgment 
given in this manner, but that this De- 
ciſion would be a natural Effect of the 
Rules of Law. For ſeeing the Profeſ- 
ſed Monk and Condemned Perſon who 
are capable at the time when the Suc- 
ceſſion falls which they have a right to, 
are not exluded from it by the Incapa- 
city which happens before their entry 
to the Inheritance: and that that Inca- 
pacity has not the effect of tranſmitting 
the ſaid Succeſſion to the other on 
who have a right to ſucceed in default 
of them, but that on the contrary it re- 
mains in their Eſtate, and paſſes to * 

who 


Of Heirs aud Kxecut 


the fame: thing in the Succeſſion fallen 
to this Heir, who becomes afterwards a, 


Stranger, and that it ought to accrue 


to him ſo as to remain his during his 


lite, in the ſame manner as all the other 
Goods which he might haye acquired 
by any other way, and which he would 
not loſe on account of this change, and 

that after his death this Succeſſion 
ought, as his other Wig 7 Bhi paſs to 


thoſe who ſhould; have his Right, 


We do not mention here theſe diffe- 
rent caſes. barely out of. curiofity; but 
in order to. ſhew by the difficulties 
which occur in them, and oy the Prin- 


eiples which have been jul 


which haye induced us to think, that 


although by the Roman Law the capa- 
city of ſucceeding be neceſſary at the 


time of entring to the Inheritance, even 


in the Succeſſions of Iunteſtatesa; yet 


that the Rule of this. Article ought to. 


Dead Man gives Seiſin to the Living, 


feſſed Monk, and Condemned Perſon. 


So that it was not proper to put it 
down in the Article as a Rule in uſe 


with us; that in Succeſſions to /nte/- 
tates the capacity of the Heir is neceſ- 
ſary at two times; to wit, at the time 


of the death which lays the Succeſſion 
open, and at the time of the Entry to 
the Succeſſion. And although it ſhould, 
be adjudged in the caſe of the incapa- g 
city of the Perſon who became a Stran- 


ger before he entred to the Inheritance, 
that he could not ſucceed to it; yet it 
could not be inferred from thence, that 
the ſaid Judgment was founded on the 
Rule of the Raman Law which requires, 
the 88 at the time of the Entry to 
the Inheritance, ſeeing notwithſtanding. 
that Rule, thoſe who have the Rights 
of the Profeſſed Monk and of the Con- 
demned Perſon, reap the Succeſſions 

which fell to them before their incapa- 
eity, although they did not ſo much as 
know of their Right, and were become 
incapable before their Entry to the Inhe- 
ritance. And therefore ſeeing the ſaid 
Rule proves to be falſe in two caſes of 
three which it may comprehend, as to 
what relates, to Incapacities, it cannot 
be ogy. ro the number of Rules, and 
oL. I. : TE 


| h hav now ex- 
plained, and from which it would ſeem 
that the Deciſions thereof ought to be 
taken, what have been the reaſons. 


which makes the capacity neceſſary for 
theſe Succeſſions, only at the time of 
the death which lays the Succeſſion 
open, as W in the caſes of the Pro- 


„ 
* 


reis general. Tit i. Sect 2. 77 


who have their Right; it 0 9 to be 


cannot be aſſigned as a reaſon. for ex- 
cluding the perſon who became a Stran- 
5 er before his entry to the Inheritance. 
But if it ſhould: be in fact decided that 
he ought to be excluded, it would” cer- 
tainly be for other reaſons, ſuch as thoſe 
which have been remarked. N 
* By the Roman Lam, the Heir to an Inteſtate, io 
died before his Entry to the Inheritance, did not-tranſmit 
bis, Right to his Heirs : e that he ald not acquire the In- 
Hberitanre but by his Butiy toit. Hum whenee it follows, 
thut the Inoaphcity wiurin did afterwards: happen ex- 


2 claded him from the Inheritance. See the Preamble. , 


to the tenth Section of Teſtaments, 


All that has been faid hitherto in this 
+ Remark on the time at which we are 
to conſider, the Capacity or Incapacity 
of the Heir, relates only to Succeſſions 
of Iuteſtates, of which only mention is 
made in the Article. And as for the 
three times in which the Rule of the 
Roman Law requires a capacity for Teſ- 
tamentary , Succeſhons b, it is inecefs 
ſary to ſee the end of the Remark on 
the thirty firſt Article, and the Pream- 


ne ARUIC LIEN. ble of the tenth Section of Teſtaments, 
be conceived in terms conformable: to 


the Rule obſerved. in Fance, That the 


where. we. have treated of Tranſmiſſion, 
, which | implies a neceſſity of knowing 
at what time the Right of the Heir ac- 
crues. to him, in order to know whe- 
ther he tranſmits it to his Heirs, or not. 
Thus, it is Fr join together all 
that is ſaid in thoſe two places, where 
we have endeavoured to explain the dif- 
ferent Principles of the Roman Law, and 


of the Uſage in France with regard to 


this matter, and to add thereto the 


Principles of the Law of Nature and of 
Equity» which we have judged might 
be of ſervice to ſet this matter in a 


clearer light. 
Fee the twenty ſeventh Article. 


Seeing the Incapacity of Baſtards re- 30. zf:# 


ſpects only the Succeſſions of Inteſtates, of ile In- 


they are either capable or incapable of of 
them according to the ſtate they are ind Tr. 
at the time of the death which lays the 
Succeſſion open. Thus, the Baſtard who 
is not legitimated by the Marriage of 
his Father with his Mother before this 
death, would not ſucceed, although he 
ſhould happen to be legitimated before 
the 1 were entred to. For his 
Incapacity at the time when the Succeſ- 
ſion fell having excluded him from in- 
heriting, it would paſs immediately to 
the perſon who had the Right to ſuc- 
ceed in his default e. But he would be 


capable to reap the benefit of the Suc- 


ceſſions of Inteftates, which ſhould fall 
| Eeee to 
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zards to ſucceed by Teflament, but it is nece 2 fo re- 
mark on this ſubjett what has been ſaid on the eighth 
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Succeſſions by Teſtament. Thus, he Q TOs IO e n 
ö gers is no part of the Law o 


and that it would be contraty to it in 
this caſe, where it would be neceſſa x 


who being a Foreigner at the time of 
the death of the perſon to whom he had 
a right to ſucceed, if he had not been 


under that incapacity and is not natura- 


lized till after the ſaid death, would not 


carry away the Succeſſion, whether the 
ſame was left by Will, or came by the 


death of an Inteſtate, from the Heir 


who ſucceeded to it becauſe of the In- 
capacity he was under ©. | | 


5 


' Tefbamentary Succeſſinss being laid open by the death of | 
the Teſftator, as the Succeſſion of an Inteſtate is laid open 
by the death of the perſon whoſe Inheritance is the matter 


that even the 


with reſp 
teftates, that a Son of a natural born 


in diſpute. For it is from the moment of that death 


char every Heir ought: to baue his Right. Inſamuch 


which was not born at the time f 


the death of the Perſon to whom it has a Right to ſuc- 
reed, and the Heir who does not enter to the Eſtate for 


a long time after it is fallen to him, are conſidered as 


if they had ſucceeded at the moment of that death, ac- 


cording to the Rule explained in the fifteenth Article of 


the firſt Section. Thus, the Heir who is incapable at the 
time of the ſaid death, is excluded from the Inheritance 


by him to whom it ought to paſs. 


lence ſome Reflections on the difficul- 


ties which ariſe from the Rule explained 
in this Article, and from that which is 
laid down in the twenty ſeventh Arti- 


cle, whether they relate to Succeſſions 


of [nteſtates, or to Succeſſions by Will. 
If we ſuppoſe, for a firſt difficulty, 
to the Succeſſions of In- 


Subject of France, having taken up his 


abode out of the Kingdom, and being 


become a Stranger by his Engagements 


in a Country that is ſubject to another 
Prince, returns to France with a deſign 
to get Letters of Rehabilitation, that is 
to ſay, to reinſtate him in his firſt con- 
dition, and that he could not obtain 
the ſaid Letters till ſome days after the 
death of his Father: would he be ex- 
cluded from his Father's Succeſſion by a 
Collateral Heir, or even by his own 
Brothers, in caſe he had any? And 
would it not be juſt in this caſe, that 
by the effect of the ſaid Letters he be- 
ing reſtored to his firſt eſtate, in the 
ſame manner as the Profeſſed Monk who 
gets his Vows to be annulled re- enters 
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to bim after his Legitimation by the into bis former! ſtare, mould fubteed as 
!.... i Me ned ways 8 Ee 'a Natural 

bs I Subjet of Fraxce, ſuch as he was by his 

. , de 7 et abe Lg . , birth? "And even although he had been 
er who had been naturalized without 
him, would it not be ſufficient that he 
ſhould be naturalized after the death of 


31. Efes The Incapacity of a Stranger reſpects 5 Father, brag log? FO KG his 
ef that of equally the Succeiſions of Intefates, and Succeſſion, which. no body had as yer 

entred to, ſecing the Incapacity of Stran- 
Nature, 


to it in 


to prefer to this Son the Exchequer, or 
Col | 


pllateral Relations, if there ſhould be 
any who ſhould lay claim to the Succeſ- 
ſion? And would it not on the con- 
trary be more agreeable to Humanity 
and Equity, to apply in this caſe, for 
the benefit of the Son, the Spirit of the 
L—l.zaws which diſpenſes with their Ri- 
© This is 4 conſequence of the Incapacity, and of the 


gour, when Equity demands ſomet hing 
elſe than what is enacted by the Letter 
of the Law, and efpecially in caſes ſuch 
as this, where the Spirit of the Law 
ſubſifts together with the temperament 
of Equity? For the motive of the Law 
which excludes a Foreigner from Suc- 


ceſſions, is to hinder the Wealth of the 


Kingdom from being carried into Fo- 
reign Countries, which would not hap- 
p_ in the perſon of this Son who is 


aturalized, although it be only after 
| + +» the death of his Father. It is for the 
' We muſt not here paſs over in ſi- 


like reaſon” of Equity, that although 
thoſe who die Strangers can have no 
Heirs, as ſhall be ſhewn in the third 
Article of the fourth Section, yet the 
Children of Strangers who die in France 
ſucceed to their Fathers, if the ſaid Chil- 
dren are born in France, or haye been 
naturalized there. And. not only are 
Children excepted from this.Rule, bur 
it would ſeem that Uſage excepts from 
it likewiſe the Collateral Heirs of Stran- 
gers, if the ſaid Heirs be Natural Born 
ubjects of France, or have been Natu- 
ralized there, for the motive of the 
Law ceaſes with reſpect to them. And 
there are ſome Cuſtoms in France which 
call to the Succeſſion of Aliens their 
Heirs whatſoever who are capable of 
ſucceeding to them. 4 . 
We might propoſe other queſtions, 
by ſuppoſing, for example, that inſtead 
of a Son it were a Brother, who bein 


Naturalized only after the death of hw 


Brother, whoſe Succeſſion he claims 
jointly with the other Brothers, or in 
oppoſition to a Couſin who would ex- 
dude him from it; which might bap- 
pen ſeveral ways, according as he puts 

I 1 9 in 
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tire, no body having entred to the Suc- 
vtſſion, or "only after another Heir has 
been for ſome dime in poſſeſſion of the 
Goods,” and has even diſpeſed of them. 
But it is not our buſineſs to enter here 


into the detail of queſtions of this na- 


ture; and we have only touched upon 
this; berauſe of the difficulties which 


frequently ariſs in the uſe and applica- 


tion of the Principles, in that they ſeem 


to demand Deciſions which may at firſt 
fight appear to be contrary to the faid 
Principles. For if the Rule is abſolute 
and without exception, that every Heir 
who is rs aug at the time of the 
death of the perſon to Whom he has 
right to ſucceed, ought to be excluded 
from the Succeſſion, then the Son who, 
as has been already mentioned, happe: 
to be a Foreigner at the moment of tk 
Father's death, he not having had the 
opportunity of being Naturalized till 
forme days after, will be excluded from 
having any ſhare in his Father's Eſtate, 
either by his Brothers, or if he has no 
Brothers, by his Collateral Relations. 
Which appears to be ſo contrary to 
Equity, that it ſeems but reaſonable in 
this caſe, that the matter ſhould be de- 
cided againſt this Rule. Since it is 
therefore the deſign of this Book to ex- 
in in as clear a manner as is poſſible, 
the Principles and Rules on which de- 
pend the Deciſions of the. difficulties 
which ariſe in the matters treated of 
here, and ſince it ſeems reaſonable that 
the caſe of this Son ſhould be an Ex- 
ception to the Rule, we did not think 
fit to pals over in Ane a Remark of 
this Conſequence, and the Reflection 
which was proper to be made on ſuch 
a difficulty. We ſee that it conſiſts in 
this, that the Rule which excludes a 
Foreigner from inheriting; and which 
is only an ee Rule of the Poſitive 
Law, being literally applied to this Son 
who ſhould happen to be a Foreigner 
at the moment of his Father's death, 
would be gnant to a Principle of 
Natural Equity, which calls the Son to 
the Succeſſion of his Father. So that in 
a difficulty of this nature, it ſeems but 
reaſonable to ſay that the Spirit of the 
Laws demands in favour of this Son, 
that in order to preſerve to him his 
Right, we ſhould give to the Act of his 
Naturalization the effect of 8 
him in the Right of Succeſſion whic 
he had by Nature, and which was as it 
were ſuſpended in his perſon by that 
Aubitrary Rule, the effect whereof is 
„ by the Act of Naturalization. 
Yor. I. 


Hrecutorꝶ iu general. Tit!t. Sect.2. 379 


in his claim vhilſt all things are yet en- 


Thus, in this caſe by giving tlie Suc- 
ceſſion to the Son, we do nothing elſe 
but obſerve the firſt Principles of the 
Interpretation of Laws, which require 
that we ſhould reconcile them by the 
univerſal Spirit of Equity which reigns 
in them all, and on which depends the 
good ule both of the Natural and Arbi- 
rary Laws, according to the Rules 
which haye been explained in the Title 
/ EE; 
The ſame conſideration which hath 
induced us to make this Remark on the 
caſe of this Son, obliges us likewiſe to 
conſider the ſame caſe under circum- 
ſtances where the difficulty would be 
much greater; as if he ſhould not come to 
demand his Father's Inheritance till ma- 
2 years after his Brothers, or even his 
ollateral Relations, had been in poſſeſ- 
ſion of it; would it be juſt in this caſe 
to reeſtabliſh the Son that is Naturalized 
in his primitive and natural Right? To 
trouble the quiet of the Families of 
thoſe who had ſucceeded to the Eſtate 
by reaſon of his Incapacity? To turn oy” 
ſy turvy the ſtate of their Affairs? To 
revoke the Alienations which they have 
made? Or would it be juſt to give to 
this Son a ſhare of his Father's Fiftate, 
and upon what foot ought this ſhare to 
be adjuſted ? | = hp 
Me ſee by theſe kinds of difficulties, 
and others which may be ſuppoſed in 
the caſes of Children and Brothers de- 
manding a ſhare in Succeſſions after their 
Naturalization, how much it is to be 
wiſhed that all ſuch difficulties were ad- 
juſted by ſome certain Rules, according 
to the diverſe circumſtances of the time 
that is paſt ſince the Inheritance fell, 
the changes which may have happened, 


and others of the like nature. As to 


which it would not be improper to 
examine, which of the ways to be tak- 
en for adjuſting ſuch difficulties would 
be moſt uſeful ; whether to render alto- 
gether inflexible the Rule which ex- 
cludes the Heir when he happens to be 
a Foreigner at the time that the Succeſ- 
ſion falls, and to limit the effect of all 
Acts of Naturalization to Succeſſions 


which ſhall afterwards fall; or to give to 


the ſaid Acts of Naturalization the ef- 
fe& of Removing the Incapacity as well 
for the time paſt, as for the time to 
come; and to make the condition of a 
Foreigner in this particular equal to 
that of a Profeſſed Monk, and of a 
Condemned Perſon, who are reſtored 
to their Rights when the Profeſſion of 
the one, and the Condemnation of the 
other are annulled, as ſhall be ſhewn in 
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the two N | Articles: or to leave 
the application of the Rule, and the ef 
fect'of the Naturalization, to the dif- 
cretion of the Judges, that they 


1 


May 
ee eee e ee e 
according to the circumſtances, or to 
any other term ſhorter or longer, be. 
yond which the Naturalization | ſhould 
have no effect for the time paſt, allow- 
ing a longer term for Succeſſions in the 
lateral. Of all theſe 91 the firſt 
would contain ſomething of hardſhip in 
relation to the Son, for the reaſons which 
we have already mentioned: the ſecond 
would be attended with two miſchie: 
vous conſequences, by purting Families 
into great confuſion and diſorder, which 
is not. to be apprehended in the caſe of 
Profeſſed Monks and Condemned Per- 
ſons, ſecing their condition is always 
known, and can never be ſo long in 
ſuſpenſe as the condition of a Foreigner 
who is abſent and unknown: the third 
Way would have the inconvenience of 
. the Law altogether uncertain, 
Which as well as other Sciences ought 
to have certain and fixed Principles: and 
the laſt of theſe. ways would ſeem to 
be the moſt equitable, and attended 
with the feweſt inconveniencies. But 
theſe difficulties. are of ſuch a nature, 
that to enter into a particular diſcuſſion 
of them, would be to exceed the bounds 
of the deſign of this Book, and perhaps 
we have already enlar ed too much 
upon them. _ _ R 
As for the Teſtamentary Succeſſions, 
we ſhall confine our ſelves to one Re- 
flection upon the Rule of the Roman 
Law, which requires that the Perſon 
who is inſtituted Heir ſhould be capable 
not only at the time of the death of the 
Teſtator, and at the time of his entring 
to the Inheritance, but likewiſe at the 
time of making the Teſtament, in order 
to make the Inſtitution valid in its Ori- 
gin, ut conſtiterit Inſtitutio z theſe are 
the words of the Text quoted on the 
twenty ſeventh Article. And this Rule 
has a relation to two other Rules in the 
Roman Law, one whereof is general, 
which declares that whatever is null or 
defective in its beginning can never be- 
come valid by length of time?: The 
other Rule, which is a conſequence of 
the former, and is called the Catonian 
Rule, ordains that the Diſpoſitions of a 
Teſtator which would have been null, 
if the Teſtator had died at the time 
when he made his Will, ſhall always 
remain ſuch at whatever time the Teſta- 
f | ; 
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to be Heir: Whe is 4. Foreigner at 
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the time of making the; Teſtament 
would be null, if the Teſtator ſhould 
die immediately after . are his 
Will, becauſe chis Heir would be found 
incapable at that time of acquiring the 
Inheritance; his Incapacity at the time 
of making the Teſtament would never - 
theleſs exclude him the Succeſſion, 


although he ſhould 1 to be natu- 
* 


ralized at the time of the Teſtator's 
death. We ſhall not here enter on the 
diſcuſſion. of the uſe of this Catonian 
Rule, of which we ſhall ſpeak more 
fully in another places. We ſhall only 
e here in relation to the Rule of 
the Roman Law, which requires that 
the Teſtamentary Heir ſhould be capa- 
ble at the time of making the Tefta- 
ment, that if we were to examine the 
Juſtice of this Rule, either by the Prin- 
ciples of Natural ws Ti and of our 
ſage, which is directly oppoſite to the 
Niceties of the Roman Law, or even by 
ſome Principles of the Roman Law it 
ſelf, we might have reaſon perhaps to 
ſay, that as thoſe who invented the Ca- 
tonian Rule, have owed it to be falſe 
in certain caſes h, ſo that Rule which re- 
quires that the Heir ſhould be capable 
at the time of making the Teſtame 
may likewiſe be the ſame. 
© I. 29. N de reg. . 
f V. L 1 3 | : 
Ra the eleventh Section of Legacies, the fifth Ar 
ticle. 
TL. 1. F. de reg. Caton. 
If we conſider the Principles of Na- 
uity, and thoſe of the Roman 
Law which are the moſt conformable 
thereto, we ſhall find by theſe two 
ſorts of Principles that Teſtaments have 
not their effect but by the Death of the 
Teſtator; and that as until that time 
they are always revocable, ſo it is only at 
that moment that they have their vali- 
dity. And conſequently it is only at 
that moment that Teſtaments have their 
effect, and that the diſpoſitions of the 
Teſtator begin to have the force of 
Laws which the Law gives them. From 
whence it follows, that the Heir who 
is inſtituted by a Teſtament, begins on- 
ly to have his Right by the ſaid death. 
Which proceeds from this Principle, 
which we may call Natural, and which 
is agreeable likewiſe to the Spirit of the 
Roman Law, that every Teſtament im- 
plies in it the condition that the Teſta- 
tor ſhall perſevere in the ſame mind un- 
til the time of his death. Thus, it is « 
rc 
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real truth without any fiction or nicety, 
that the Will of the Teſtator hath not, 
even according to his own intention, 
any other force than that which his 
Teſtament ſhall receive from his perſe- 
verance in his diſpoſitions until the 
time of his death; in the ſame manner 
as if he had ſaid expreſſſy in his Teſta- 
ment, that his meaning was that his 
diſpoſitions ſhould have their effect, in 
caſe he ſhould die in the ſame intention, 
without making any alteration in them. 


For although this condition were ex- 


preſſed in this manner, yet it would not 
make the Teſtament to depend any more 
upon it, tllan it does when the condi- 


tion is only tacitly implied. And it is 


alike true with reſpect to all Teſtaments, 
that they will be of no validity unleſs 


the Teſtators die without revoking them, 


which they may do. From whence it 
follows, that it is always the death of 
the Teſtator, which by fulfilling the 
condition of his perſeverance in the 


ſame Will until the laſt moment of his 


life, gives at that very moment to the 
Teſtament its force and validity. Which 


has the ſame effect, as if the Teſtator 


had reiterated his Teſtament at the time 
of his death, or had only then made it; 
in which caſe his Heir who was for- 


merly an Alien, and happens to be Na- 


turalized at that time, would ſucceed 
without any difficulty. We ſee likewiſe 
that it is certain by an expreſs Rule in 


the Roman Law, that if a Foreigner 


was inſtituted Heir on condition that he 
ſhould be Naturalized at the time of the 


death of the Teſtator, this diſpoſition 


would have its effect if the cafe ſhould 
happen i: notwithſtanding that the Heir 
was . incapable at the time when the 
'Teſtament was made, and for no other 
reaſon but that the condition would be 
expreſſed by the Teſtator, and becauſe 


the Catonian Rule does not take place in 


conditional Inffitutions!, as ſhall be ex- 
plained in the place were we ſhall treat 


more fully of it, as has been already 


mentioned. 'Thus, fince this condition 
when it is expreſſed hath this effect, 
might not we ſuppoſe that the Teſtator 


who has not expreſſly mentioned it, has 


tacitly meant it, ſeeing he was deſirous 
that his Will ſhould be executed in 
whatever manner it could? And where 
would be the Inconvenience in conſider- 
ing the Inſtitution of an Heir who 


| ſhould be an Alien at the time of mak- 


ing the Teſtament, as implying the con- 
dition that he ſhould ceaſe to be ſuch 
at the time of the death of the Teſta- 
tor? For might not this Heir ſay, that 


his Inſtitution was not null, and ought 
not to continue ſo, but in caſe he were 
not Naturalized at the time of the Teſ- 
tator's death? And that in the mean 
while it remained in ſuſpenſe, either to 
have its effect, or not to have it, ac- 
cording to the ſtate in which he ſhould 
happen to be at the time of the ſaid 


death, which ought to give to the Diſ- 
poſitions of the Teſtator the character 


of a Laſt Will; ſince it is this eſſential 
character which is conſidered in all Diſ- 
poſitions made in proſpect of death, and 
which by giving them their validity, 
ves them the effect which they are to 
ave. To which we may add, that 
there are ſeveral caſes in the Roman 
Law in which this general Rule, That 
whatever is null in its beginning, remains 
always ſo, is falſe, as well as the Cato- 
nian Rule. Thus, for example, Deeds 
of Gift between Huſband and Wife were 


null by the Roman Lawn, but if the 


donation was not revoked before the 
death of the Donor, the ſaid death rati- 
fied it in favour of the furvivor®. Thus, 
for another example, if a Roman Sena- 
tor had married a Woman who had 
been made free from ſlavery, the Mar- 
riage was null; but if the ſaid Senator 
happened to loſe his Dignity, the Mar- 
riage began to have its Effect o. Thus, 
for a third example, which is a caſe in 


point to the preſent ſubject, taken out 


of the ſame Body of the Roman Law; 
if a Teſtator had left a Legacy in truſt 
in favour of a Slave, whoſe Maſter had 
been condemned to ſome Puniſhment 
which rendred him incapable thereof, 
as by the Ulage in France a perpetual 
Baniſhment out of the Kingdom would 


do, this Legacy in truſt, which was to - 


accrue to the Maſter through the Slave, 
had its effect if the Maſter who was 
condemned was reſtored to his former 
condition v, although his Incapacity at 
the time when the Teſtament was made 
ought to have rendred it null. And if 
it ſhould be ſaid, that in this example 
the Prince's favour had reſtored him 
who was incapable to his former capa- 


city in the ſame manner as if he never 


had been condemned; yet it is ſufficient 
for the conſequence which we pretend 
to draw from it, that although the diſ- 
poſition of the Teſtator was not condi- 
tional, and that if he had died at the 
time he made his Teſtament, the 
Legacy in truſt would have been null, 
et it ceaſed to be ſo by the ſaid change. 
hus the ſaid Rules ceaſed to take ef- 
fect in this caſe, and proved to be falſe 
with reſpect to it. And in fine it * 
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be ſaid, that this Rule which requires 
that the Heir ſhould, be capable at the 
time of making the Teſtament, has been 
in all appearance a conſequence of that 
antient form of Teſtaments which for a 
ng time was the only one uſed at 
Nome, and which they called per & & 
bhbram's, where the Teſtator made an 
imaginary Sale of his Succeſſion wo his 
Heir, who was preſent in perſon, and 
was the Purchaſer for a certain Price in 
Money which he put into à Scale: 
Thus it was neceſſary that the Purchaſer 
ould be a f of ex ar rip ni 
le of purchaſing a Right to the Suc- 
een, and s this was « meet Taper 
ous. nicety which was at laſt abo _ 
ſo this Rule which requires the capaci 
ty of the Heir at the time of making 
the Teitament being a remainder of that 
nice formality in the ancient Roman 
Teſtaments, might likewiſe very well 


be aboliſhed, and that with the greater 


7 9 0 becauſe it ſeems that the Rule 
which makes void the Inſtitution of an 
wa, and the Legacies, which would 

ve been null if the Teſtator had died 


at the time when he made his Will, 


was a Fiſcal Law, made with a view to 


extend the effect of this Incapacity in 


favour of the Exchequer, which reaped 


the benefit thereof, and which is di- 


rectly contrary to the Spirit of our 
Laws. T ti HISITIC. S331 a4 | 


. . 26. ff. de hared. inft. ST 8 3 
Placet Catonis regulam ad conditionales inſti- 
tutiones non pertinere. J. penulg. F. de reg. Caton. 
L. I. F. de dome. int, vir. G ar. 
L. 32. f. 1. G. ſfequene, ff, de dur. in. vr 
» L. 27. ff. de rit. nupt. 
TL. 7. ff. de legat. 3. 1 
4. 1. f. de teſtam. V. lp. tit. 20. Hodie ſo- 
lum in uſu eſt quod per xs & libram fit. 4. t. 
Ulp. §. 2. | =. 4 


If we ſuppoſe then that a Foreigner 
who is Naturalized, having no Children 
of his own, but having ſeveral Brothers 
who are likewiſe Naturalized, except 
one who remains ſtill a Foreigner, 


ſhould. in his Teſtament inſtitute all his 
Brothers his Heirs, and that the Bro- 


ther who was not Naturalized at the 


time of making the Teſtament, is Natu- 
ralized before the death of the Teftator, 
could the Brothers who were Naturali- 
zed before the Teſtament was made, ex- 
clude from the Succeſſion the Brother 
who was Naturalized only afterwards, 


and alledge againſt him that his incapa- 


city at the time of making the Teſta- 
ment rendred his Inſtitution null, al- 
though he was capable of ſueceeding at 


1 


LL & Wy Sr Bor 


that tHus the Teſtament! ſubſiſting with 


tufalzed before it was mude, the other 
Brother's portion ought to belong to 
them by the Right which is called the 
Right of Accretion, and which ſhall be 


explained in its proper place r? It muſt 


certainly be that the ſaid Brothem ſfiould 


be thoroughly verſed in the Roman 
Laws before it could ever enter inte 
their minds to call in doubt their Bro- 


ther's Right to his ſhare in the ſaid In 


heritance. And it ſrems to be certain 
that without this knowledge it would 
not only never enter into the mind of 


any perſon to raiſe ſueh diſpute, but 
on tc ene „ Whoever would act 
d toll 


ow the bare dictates 


naturally, an | 

of Reaton, would cry ont againſt a 
Rule which ſhould' have this effect te 
exclude the ſaid Brother. And it woul 


be the ſame thing if inſtead of Brothers 


we ſhould: ſuppoſe them to be othet 
Collateral Relations, who having all of 
them an equal right to ſucceed as Heits 
if there. were no Teſtament, are call 

to the Succeſſion by a Teſtament. Thus, 
it may be ſaid that this Rule has in it 
more of the character of the Niceties of 


the Roman Law than of Equity, and 


5 for this. ow” it q_ that our 
Uſage would reje& it. And although 
it be true that this Rule, the applica- 
tion whereof appears odious in the caſes 
where che perſons called to the Succeſ- 


fion by a Teſtament are the Heirs of 
Blood, yet it would not be fo hard in 


the caſe where the Teſtamentary Heir is 
another perſon than the Heir of Blood, 
or might be leſs intitled to favour ac- 
cording to the circumſtances, yet ſeeing 
the Rule is pure and ſimple, and gene- 
ral for all ſorts of Teſtamentary Heirs, 
without any diſtinction, whether they 
be Relations or Strangers, it would be 


neceſſary to have an expreſs Rule which 


. th {et bounds to it. From whence 


it ſeems that we may reaſonably con- 


clude, that it would be juſt and is much 
to be wiſhed fox, either that this Rule 


were entirely aboliſhed, or that the ufe 


of it were regulated by ſome Law 
which might prevent the Inconvenien- 
cics thereof. 


* See the ninth Seftion of Tiftatnints. 


All that has been hitherto faid con- 
cerning the Inſtitution of an Heir, re- 
mo ikewiſe Legacies, and the other 

iſpoſitions made in proſpect of death; 
which, as well as the Inſtitution of the 

| I Heir, 


Pn Z "Lo Ron et Ot OI POR PRO PN CAPSLINGs _ * on 
ES GN ate RE z VVV a ES of; es 512 IS fore Ae 2 7 3 


2 A 1 3 * = 2, I 22 bn 2 cn " Arras 2 RTE IR © Oo LAY — A Ser 92 * ” rr IEP * een 2 e N ets 90 4 = M Candida ba = 
4 "ive; WT nite we en, = Bey a 772 4 2 n 77 W r 8 E Ä Den 2 re OSA lets A r * n 
r TE IO IN SEG 55 ooo T...... ĩ ͤ T 03. I n OL NSA SY c EL OE Te A RE I EE EE IE EE BIO EE SS E ret ets te HH 
I. . ee 0 r PJ) OA CET gr IR Ss 3 „1... ßßßßßßßßß res Bae a OS, nn PEO wr RRC Ia tt I BE no ras th PE OE RO any AOL MOD OTA 2 1 LES 8 . D 760 C IE LD 
F . 3 EEE AE FT CSS NG F TT. 3 N FEM 8 JC he et 8 SS a S or ado Iv Abe 8 2 8 8 urn . 5 
Y eee SORT RON Rt FOE KT NV FI WOES TONY I. ONES TI DEI 8 JJ... AAA ⁵˙ ¹wmůA ᷣ ͤ_±᷑:T(ß(ßk ß d Ee Io Ee ba Ci PEG Bott . ˙¹· w Ce AO SCAIEEY 8 


Of Heirs au Executom in general. 


he is reſtored to the ſame condition as if 


Heir, were null according to the Rules 


of the Roman Law which have been 
mentioned. So that a Legacy, for in- 
ſtance, of a Sum of Money to a Friend 
of the Teſtator's, or to ſome poor per- 
according to theſe 


ſon, would be null, 

Rules if the Legatary who was capa- 
ble of it at the time of the Teſtator's 
death, had not been alſo capable at the 


time when the Will was made. 


We have thought our ſelves to be under | 


a neceſſity of making all theſe Reflecti- 


ons, not orly becauſe of the e | 
di 


of all theſe difficulties, but like wiſe that 


we might give a reaſon why in the 


twenty ſeventh Article we have only 
mentioned, that in Teſtamentary Suc- 
ceſſions it is neceſſary to conſider with 
reſpect to the capacity or incapacity of 
the Teſtamentary Heir, the time of 


making the Teſtament, the time of the 
death of the Teſtator, and the time of 
the Heir's entring to the Inheritance, 


without laying it down as a Rule, that 
the capacity is neceſſary in all the ſaid 
three times. And we may gather from 


all theſe Remarks, and from thoſe which 


2. Effect 
5 the 2 
pacity of a 
Profeſſed 
Mont. 


have been made on the twenty ninth 
Article, and likewiſe from what reſults 
from the obſervations which have been 
made on the Right of Tranſmiſſion, in 
the Preamble of the tenth Section of 
Teſtaments, that as to what concerns 
Teſtamentary Succeſſions, it ſeems to be 
agreeable to the Spirit of our Ulage, 
which is directly oppoſite to the Niceties 
of the Roman Law, not to conſider 
the Incapacity 'of the Teſtamentary 


Heir but at the time of the death of 
the Teſtator, as in the Succeſſions of 


1 and to apply even to that 
Rule the temperaments which may ap- 
pear to be neceſſary from the Reflexions 


which have been made in all theſe Re- 
marks, and which 


it is needleſs to re- 
peat here. | 


XXXII. 


The incapacity of a Profefſed Monk, 
as well as that of Foreigners, reſpects 
the two kinds of Succeſſions, both Teſ- 
tamentary and that of Inteſtates. And 
he who happens to be in that ſtate at 
the time of the death of the perſon to 


whom he has right to ſucceed, whether 
it be as Heir of Blood, or by vertue of 


a Teſtament, has no ſhare in the Inhe- 


ritance. Thus, he does not tranſmit it 


to his Heirs, but it paſſes to thoſe who 
have the Right to ſucceed in his default. 
Bur if the Profeſſed Monk gets his Vows 


to be declared null; ſeeing in that caſe 


him in the ſtate of Incapacity w 


it I. Sect. 2. 


he had never made any Profeſſion, ſo he 
becomes capable not only of the Succeſ- 
ſions which may fall to him after wards, 
but likewiſe of thoſe which fell after his 
making Profeſſion n; provided that he 


brought his Action in due time to 


have his Vows annulled, and that he 
made thoſe perſons Parties to the Suit, 


who claim an intereſt in the Succeſſion 
which is in diſpute: *Y) 
2 This is 4 conſequence of the nullity of the Vows. 


XXXII l. 
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The incapacity of Perſons condemn- 33. Ha 
ed to Death, or to other Puniſhments the Inca- 
which import Civil Death o, excludes 2 d 


them, in the ſame manner as the incapa- 
city of Profeſſed Monks, from both the 
kinds of Succeſſion p. And the Succeſ- 
ſions which might have come to them 


had they not been incapable, paſs to 
thoſe perſons who have the right 


of Succeſhon in their default, in the 


ſame manner as if the condemned Per- 
ſons had died before the Succeſſion fell. 
Thus the Son of a condemned Perſon 
ſucceeds to his Grandfather, to whom 


the Father cannot ſucceed 4. But if 
their. incapacity . comes to ceaſe, they 
will be reſtored to their former condi- 
tion, and will be equally capable of all 
Succeſſions, and even of thoſe which 


fell before their incapacity was aboliſn- 


ech ac 


o» Fee in the Remark on the eleventh Ar tile, | what | 


are the Condemnations which have this Lins - 


Edicto prztoris*bonorum poſſeſſio his denega- 
tur, qui rei capitalis damnati ſunt, neque in inte- 
grum reſtituti ſunt. JI. 13. F. de bonor. poſſeſſ. 

f erit affectus, ut vel civi- 
tatem amittat vel ſervus pœnæ efficiatur: ſine du- 
bio nepos filii loco ſuccedit. J. 7. F. de his qui ſui 


1 Si qua pœna pater 


vel al. jur. ſ. 


to eſt ei talis patronus, qui mortui loco habetur. 
J. 4. §. 2. F. de bon. libert. jag lh 1s 
Fee on this whole Article, the Rules which follow. 


XXXIV. 


Si deportatus patronus ſit, filio ejus competit 
bonorum poſſeſſio in bonis liberti, nec impedimen- 


ondemned 


c 
Perſons. 


Seeing the perſon that is condemned , 4. This In- 
is rendred incapable only by the Sen- capaciry 
tence of Condemnation, which puts takes place 


* 1. 0% 
ich = time of 


from 


is produced by the Civil Death; the Con- 
Succeſſions, whether they be of Intef — 85 


rates, or by Teſtament, which may 
have fallen to him before his Condem- 
nation, and even after his Accuſation, 
belong to him in the ſame manner as his 
other Goods, until he is ſtripped of them 
by his Condemnation. For till then it 
is uncertain whether he may not die 55 

ore 


fore 10 1 abs whether: he 
_ not be agquitted, or Whether he 

may not dung his" pardon from the 
Prince. Thus, his condition does not 


_ «ny aha Walen AN 0 


4 TOs 


* quis 3 15 cuſtodia 4. 4. 
giga, 1 5 ejus valebit. F 9, E qui zeſt. 


1 FFF een, 
1 capacity malin Teſtament, 
ceeding, is the 25 8 ho this 25 2. 


one cy ale other. See tlie fourteenth Article of the 


ſecond Section of Teſtamen ts. 
ev. 


35 110 1. le after a Sentence of Comndetination: 
Condens: which might be reverſed, the caſe ſhould 
nation laub happen a Succeſſion which ſhould go ; 


. - # to the — condemned, if he were 


10 capa able thereof, his Right would re- 
2 7 main in ſuſpenſe until the event ſhould: 
Bewijſe. either ratify or annul the Condemnati- 


on and if it ſubſiſts it will make the 


incapacity to ſubſiſt likewiſe. »As on 
the contrary, the Succeſſion would be- 
lang to him, if the effect of the Con- 
demnation ſhould happen to ceaſe, as it 
any one of the Saale e pr | 


may 
in the following Article. "1 
0 5 the rext vue an on the 55 wy Hine, 
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36. Lis n- The effect of the Condemnation na 
zy ceaſe either by the Prince's Pardon u, or 


ceaſes in ſe- by a Decree of a Superior Court which 
weal caſes. afnuls the Sentence of Condemnation *, 


or. or gps] the bare Appeal it ſelf, if the con- 


rſon — before the ſaid Ap-' 
gel be bas en decided y. And in all theſe 


ciſes the Incapacity ceaſes for all the 
time that 18 paſt. Thus, the Succeſli- 


ons which may have fallen to the faid 


condemned perſon, will eig him, 


a; to rhoſe who Thall Hate his Right. 


tus eſt ei (Antonio) Julianus Lucianus ab 


opti 0 Uhde tunc legato in inſulam deportarus: 


tunc Antoninus Auguſtus dixit, reſtituo te in inte- 


grum provincia tus: & adjecit, ut autem ſcias, quid 
ſit in integrum reſtituere: honoribus & ordini. tuo. 
an I. 1. C. de ſent. Pall: & 
reſt. 
1 The Sentence of Condemnation may be anulled by 
4 Decree of a Superior Court, which acquits the Party, 


or whith mitigates the Puniſhment, and decrees another 


Puniſhment which does not imp Civil Death. 
7. Provocationis remedio condemnationis extin- 


guitur pronunciatio, J. 1. H. wit, F. ad Senat. Tur- 


pil, Si quis cùm capitali, pœna, vel * 
damnatus eſſet, appellatione interpoſita, & in ſu- 


ſpenſo conſtituta, fati diem functus eſt, crimen 
morte finitum eſt. 7. ult. C. ſi reuu vil wal mort. 


fuer. J. 2. C. ſe pend. app. m. int. Si quis in capi- 
tali crimine euch appellaverit, & medio tem- 


e pendente appellatione fecerit teſtamentum, & 
in et ee ee J. 13. §. 2. F. 


L AW Sr. * 1. 0 


I 6. b. 6. F df 11 
pris ren der %u ue. 


Eg See at the end of che Following 
Remark, another way of annulling a 
Sentence of Condemnation which is re- 


ceived in Fance, when the condemned 
perſon, dies during his l to purge; his; 


Cogtumacy. 


We mult' obſerve. on this and the 


three preceding Articles, a difference 


there is between the Rules of che Ro- 
man Law, and thoſe of the French Law, 
as to what relates to the matter of Con- 


demnations. By the Roman Law, no 
Sentence of Condemnation could paſs 


againſt the Party accuſed, unleſs 9 4 


were heard in his own defence, but his 
Eſtate was irrevocably confiſcated, if he 
did not appear within a certain time, 
and the giiing Judgment on the Accu- 
fation was deferred till he ſhould give 
an appearance k. By the Rules . 
ed in France, which are the Ordinances, 
there are two ſorts of Condemnations: 
that which is pronounced when the 


0 accuſed is preſent in Judgment, nd 


at which is given in his abſence, by 
which he is condemned to the Puniſh- 
ments which the Law inflicts, for the 


Crime; which is called a Conderaration 


on account of Contumacy becauſe of 
the difobedience which 14 Party ac- 
cuſed ſhews to the Decree pr 4 — 262) 
A him. Both theſe ſorts of Con- 
emnations have this belonging to them 
in common, that both the one and the 


other import the Civil Death of the 


19 150 en and by conſequence 
is Incapacity. But whereas the Con- 
demnation which is paſt againſt the Par- 
ty who is preſent in Judgment, is exe- 
cuted on his perſon by Corporal Puniſh- 
ments, and on his Eſtate with regard 
to the Forfeitures, Fines, and the Civil. 
e of the adverſe Party, ſo that his 
apacity is reckoned from the day of 
fo eg the Incapacity which 
wiſe from a Condemnation on 8 
of Contumacy, depends on what ha 
afterwards, and on the Rule eſtab Thed 
by the Ordinances, which directs that 
e Condemnation on account of Con- 
tumacy ſhall have its effect on the Eſtate 
of the Condemned Perſon, as to the 
acquiſition of Forfeitures, Fines, and 
the Civil Intereſt of thoſe who have an 
intereſt, only after the Condemned Per- 
ſon has ſuffered five years to lapſe from 
the time of his Con an jut without 
ving an appearance in Judgment, 
aer to 2373 bis Defence, — 8 
go o his Trial. This is what reſults from 
e Ordinance of as Article 28; 
I by 
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Of Heirs aud Extthtors iu 


by which Article the King reſerves to 


caſed: Party to make his defence, even 
after the five years, arcording to the cir- 
cumſtances of the cauſes," the perſons, and 
the times, and other confiderations; theſe 
arè the words of the ſaid Ordinance. 
And the ſame thing is ordained by the 
3 eighth Article of the Title of 
Defaults and Contumacies, in the Ordi- 
nance of 1670; which makes the five 
years to run only from the day of the 

xecution of the Sentence, that is to 
ſay, from that Execution thereof which 
is by Effigie, and not from the day of 

the Condemnation. And by the twen- 

ty ninth Article of the ſame Ordinance 
.. ,of 1670, the condemned Perſon who 
dies after having ſuffered five years to 
hpſe - without preſenting himſelf in 


| Court, or yielding himſelf up priſoner 


in order to take his Trial, is reputed to 
be Civilly Dead from the day of the Ex- 
ecution of the Sentence for Contumacy. 
According to theſe Ordinances, if the 
condemned perſon N to die with- 
in the five years, his Condemnation will 
be without effect, ſeeing it is to have 
its effect only by reaſon of the Contu- 
macy of the condemned perſon, who 
has ſtood in contempt for five years, 
without giving an appearance. From 
whence it would ſeem to follow, that 
he dies without, Incapacity, and that 
the Succeſſions which may have fallen 
to him after his Condemnation, go to 
| his Heirs, or to thoſe who have his 


4 4 


Rights. And it is in this ſenſe that the 


laid Ordinances are generally conſtrued, 
altho' in ſome places it is otherwiſe 
adjudged. So that we may add to the 
three Cauſes which make the Incapacity 
to ceale, - as has been explained in the 
Article, and which are common both 
to the Roman Law and to the Uſage in 
France, this fourth Cauſe, which is pe- 
culiar to the Uſage in France, and that 
is the death of the perſon who is con- 
demned for Contumacy, when he dies 
within the five years. TL Re I 
WMe muſt likewiſe remark on this 
Article, that we are not to underſtand 
what relates to the Appeal from the 
Sentence of Condemnation, of all ſorts 
of Condemnations without diſtinction. 
For we muſt except the Condemnations 
for Crimes, which are proſecuted after 
the death of the perſons accuſed, ſuch 
as the Crime of High Treaſon, and o- 
thers which it would be ncedleſs to 
mention here. . I. ult. F. ad I. Jul. 
Majeſtatis. 1.6.7.8. C. eodem. J. y. Cod. fi 
reus vel accuſat. mort. fuerit. 
Vos .. | 


himſelf the power of receiving the ac- 


a4 
a 


or of 


eee 


All the ſorts of Incapacities have chis 37. One 


effect, which is common to them all, that 
not only one cannot bequeath any thing 


to a perſon who is incapable, naming; incapable 
him 2 in his Will; but likewiſe „e in- 


all thoſe diſpoſitions which are called 


tacit Gifts, or Bequeſts in truſt, where, 


one leaves to ſome perſon whoſe name 
is made uſe of, in order to convey hy 
his means to one that is incapable by 
Law, either the whole Inheritance, or 
ſome Legacy, are annulled both with 
reſpect to the perſon that is incapable, 
and alſo with reſpect to him who lends 
his name for the carrying on this 
fraud *. bein alen 


Er cauſa tacit} fideicommiſſi bona ad fiſcum 


pertinent. J. 3. $.4.f. de jur. fiſe. l. 1. cod. I. 18. 
F de bis quæ ut ind. meu 
Ir appears from. theſe texts, that by the Roman 
Law what was given by a tacit Bequeſt in truſt, was 
forfeited to the Exchequer, wien the fraud was well 
8 But by our Uſage, the Diſpoſitions of this 
ind are only annulled, and the Heir or Executor re- 
tains what was given in fraud of the Law, or of the 
Cuſtom. See the eleventh Art. of the following Sect. 
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8E S, M- 
Who are the Perſons that are un- 
worthy of being Heirs, or Executors. 


"Here is this difference between the 
cauſes which render perſons inca- 
pable of ſucceeding, and thoſe which 
render them unworthy thereof, that the 
cauſes which render the Heir or Execu- 
tor incapable of the Succeſſion have no 
articular relation to the duties which 
he owed towards thedeccaſed, to whom 
he was to ſucceed; and that even of the 


four ſorts of Incapacity which have 


been explained in the foregoing Section, 


f there are three the cauſes whereof have 


nothing in them that is a tranſgreſſion 


of any manner of duty whatſoever. But 


the cauſes which render the Heir un- 
worthy of the Succeſſion, regard ſome 
particular duty, in which he may have 
failed towards the deceaſed whoſe Suc- 
cefſion he lays claim to, whether it was 
Sing his perſon while he was alive, or 
ter” his death againſt his memory: or 
even ſome other ſort of duty, as in the 


caſe of the eleventh Article. Thus, it 


is always on the account of ſome Crime, 

* kind of Offence, that an 
Heir is declared unworthy of a Succeſſion. 
Me muſt obſerve here in relation to 


the perſons who have rendred them- 


ſelves unworthy of the Succeſſion, a 


difference between the Wi in France 


and the Roman Law, which conſiſts in 


F fff this, 


geverbl! Tit. l Seck. 3. 3855 
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4 that by the Romas Law, the In- 
heritance which the Heir was depfibed 
of becauſe of his unworthineſs eſehented 
to the Exchequer ; which was obſerved 
Ukewiſe i in the caſe of Heirs to-/nteftates;; 
altho' they derived their right to the 
Succeſſion from the Law, and not from 


Lo the will of the deceaſed d. But accord 


to the Uſage in France, when the 
Heir is found to "be: unworthy of the 
Succeſſion, it paſſes to the perſon who 
has the right to ſucceed next after him, 
* it be in the caſe of a Teſta- 
Succeſſion, or of a Succeſſion 

8 8 weftate. For the puniſhment of 
the Heir that is unworthy ought” only 
to fall upon himſelf, and not upon the 
perſon: to whom the Inheritance . ought 


to belong by reaſon of his excluſion. 


Thus, there appears to be in our Uſage 
more 0 and more EQuitYs than 
_— 


in the Roman 3 
ALES 047 AX a gue Ti teas f C c 

ut indig 
» Cm fratrem tuum veneno ptum eſſe aſ- 
ſeveres, ut effettus ſutceſſionis ejus tibi non auferatur, 
mortem ejus ulciſci te — eſt, licet enim hzre- 
ditatem eorum qui clandeſtinis inſidiis perimuntur 
hi qui jure vocantur adire non vetantur: tamen fi in- 
teritum non mw 2 r ns arg obtinere non 


Seng the 68 Which render per- 
ſons unworthy of being Heirs, may re- 
gard either both the kinds of Succeſſion, 


the Teſtamentary as well as that of In- 


teſtates, or only the Teen | c 
it will be eaſy to eros pie in each 
cauſe, either 5 the Words of the Arti- 
cle, or by the remarks made upon it, to 


which of the two kinds of uccellion 


L 


The conturnts. 


I The Heir that is unworthy is excluded 
from the Inheritance. 
2- 55 es which render the Heir en 
3. If 1 attempts to kill the fe 15 
251 | avhom he ſhould ſucceed. 1711440 
4. If he has any band in his death, ah 
tho! it be only by neglect. 


it relates. f hey 6% of 


. IV. he attempts ay! 72575 bie, chic 


ONOUT. Ai | It 


6. 5 there happens between them! mor 


tra Hatred. | +49;{t-armaoterre 
7. If be calls the fate of the Te la, in 


ueſtio 


ue ſtion. | mY 
— * be . proſecute the Authors of : tion oughr t to be annulled . 5 


His death: |; 


: 


9. If he treats concerning the. Sucre on 
during the Teftator”s life, and with- 


out his knowledge: 


| 4 If - he.. binders him fm ming 42 


Teſtament. - 


T 


worth Bn are excluded from all ,.” 2 


A Teſtator?, and the ( 


indefinite, . 


Raoul, d happen an) 
Good Manners an Equity 


DAW Se, BoOE EO 


It. . Be has lent bis name! fu a "max 


Begueſt in rut. 
12. Ti he Heir who is amb, fires. the 


Fruits and the {ntereft.. \ 


* Difference between. the cauſes: which 
- Heirs. unworthy. , 

14 of thoſe which render the "Heir un- 
| worthy at the time of: the death of 
4 _ the Teftator. 
15. 07 thoſe ab Bt eaſed at the 
time of the death. 

1 6 ; r of: the Ge with. res 


019 wor 


„% acl 70 Te ro 8 77 5 h | 


L Te > x on 
Hoſe wh being. capab 
ceeding do render themſelves . 


le a we- 1. The Heir 
is n- 


is 


Succeiſions, whether thay. come by the fon ile ln. 


death of an Inteſtate, 
s of the Suc- 
ceſſion paſs W to thoſe who, in default of 
them, haye the next right to the Inhe- 
ritance b, as ſhall be n e the 
Rules which follow. 


Fr Toto titulo ff. & Cod. 4 lie iis, See 
the following Articles, and the text which i is 9 0 | 


ted in the Preamble, 
ois have adued theſe laſt wands, uh the Goods , 

70 thoſe who have the next immediate right to the In- 
heritance, becauſe, 'as has been remarked in the Pre- 
amble of this Section, the Inleritances belonging to Heirs 
who render themſelves unworthy of them, do not by our 
Hage fall to the , as they did by 
Law; but paſs to the other Heirs who in default of the 
Heir that is OF dave the next immediate Right 
T0 EO! 


The chile which may Ak the 2. Cauſes 


of the Succeſſion, are which ren- 
L t der the 


Heir unworth 
the diſcerning of wha 
may, or may not be ſufficient to pro- 
duce this e Na, depends on the quality 


of the facts, and the circumſtances. 


Thus, we are not to limit theſe cauſes 


to ſuch as ſhall be explained in the fol- 
lowing Articles, where we have only 
made mention of thoſe which are ex- 


fly named in the Laws. But if there 
other caſe where 
ſhould re- 
quire that an Heir ſhould be declared 


unworthy, it would be juſt to depriye 
him of 1 


je Inheritance. Thus, for Ex- 
ample, if one who has had an unlaw- 
ful Commerce with a Woman of a bad 


life and converſation ſhould inſtitute her 


his Heir or Executrix, ſuch 10 Inſtitu- 


© See the bwin Articles. © 
4- Mulier in quam turpis fulpicio Fr poteſt, 


nec ex teſtamento militis aliquid capere poteſt, ut 
divus Hadrianus reſeripſit. J. 41. f. 1. F. de * 
mil. l. 14. 


F. de his que ut indign. 
Although the Rule which * from this rre 


the Roman 


the Will of heritance. 


Heir 


orthy. 


Of Heirs and Executors in general.” Tit. r. Sect.3z. 387 


be limited to the Diſpoſitions of Soldiers, ytt the Morality 


| * which it is grounded, ought to render it common to 
of 


her perſons. For there is no perſon whatſoever who 
is not bound as well as a Soldier, to abſtain from every 
thing that is contrary to Decency and Good Manners. 


III. 


3. F he a. If he who is to ſucceed as Heir, ei- 


tempts to 
kill the per 
ſon to 


ther by Teſtament, or to an Hiteſtate, 
attempts any thing againſt the life of 


he ſhould the perſon to whom he ſhould ſucceed, 


| ſpecceed, 


4. If Although the Heir did not make any 
has any 
hand m his 


he ſhall be deprived of the Succeſſion, 
although the attempt had nor its effect, 
provided it be ſufficiently proved*. 

* This caſe renders the Heir unworthy, with much 
greater reaſon than thoſe which are explained in the fol- 
lowing Articles. f e | 
a0 eds 


attempt upon the life of the perſon 


death, al. Whoſe Eſtate was to come to him, yet 
tho it be if his death can be imputed either to 


1 neg-the negligence, or any other fault of this 


Heir, as if he knew that others had a 
deſign to murder or poiſon him, and he 
did not diſcover it; or if ſeeing him in 
danger of his life, he neglected to give 
him the aid and ſuccour which he might 
have done; he ſhall be deprived of his 
Inheritance in the ſame manner as if he 
had been the Author of his death f. 


f Indignum eſſe D. Pius illum decrevit, ut & 
Marcellus refert, qui manifeſt lime comprobatus 
eſt id egiſſe, ut per negligentiam & culpam ſuam 
mulier à qua hæres inſtitutus erat, moreretur, J. 3. 
F. de his que ut indig. 11; 

Although this text ſpeaks only of the Teſtamentary 
Succeſſion, yet the Rule is equally juſt in both the kinds 


of Succeſſion. 


N. 


5. fheat- The Heir at Law, or Executor, who 


tempts any 
thing a- 


gainſt his 


makes an attempt upon the Honour of 
the perſon to whom he is to ſucceed, 


| Honour. Whether it be by becoming his Accuſer 


in a Court of Juſtice, or by joining in 
an Accuſation that is brought againſt 
him, is no leſs unworthy of ſucceeding to 
= than if he had attempted againſt his 

C8, 4 | 26 94, 7 | 


5 Seia teſtamento ſuo legavit auri pondo quinque. 
Titius accuſavit eam quod patrem A mandãſſet 
interficiendum. Seia poſt inſtitutam accuſationem 
codicillos confecit: nec ademit Titio privigno le- 
gatum: & ante finem accuſationis deceſſit. Acta 
cauſa pronunciatum eſt patrem Titii ſcelere Seiæ 
non interceptum. Quæro cum codicillis legatum 
quod teſtamento Titio dederat non peo gn ab 
hæredibus Seiæ Titio debeatur? Reſpondit ſecundùm 


* 


ea quæ proponerentur, non deberi. J. penult. G. penult. 


F de adim. vel trangf. legat. = 
Me might place in the ſame rank the Heir who at- 
tempts pen the havonr of the Wife of the perſas to whom 


be is to ſucceed, | 
Although the text quoted on this Article mentions 
only v Legatary, yet its deciſion ſeems nevertheleſs to be 
OL. I. n | ; 


chuſes his Te 


applicable, and with much greater reaſon, to Executors 
and Heirs at Law, See the Remark on the follow- 
ing Article. See the Texts cited on the two fol- 
lowing Articles. 71 | 


VI. 


IF there had happened between the 6. If there 


* 


Teſtator and the perſon whom he had Pen, be. 


named his Executor, a mortal hatred 5 e 


and enmity to ſuch a degree as that yarred. 


there might reaſonably be preſumed 
from thence a change in the Will of 


the Teſtator, this would be a ſufficient 


cauſe to exclude the Executor from the 
Succeſſion, unleſs there was a reconci- 
liation before the death of the Teſtator. 
But a ſlight quarrel or difference would 
not have this effect h. A 
u d $j inimicitiæ capitales intervenerunt inter le- 
gatarium & teſtatorem, & veriſimile eſſe cœperit 
teſtatorem noluiſſe legatum ſive fideicommiſſum 
præſtari ei cui adſcriptum relictum eſt, magis eſt 
ut legatum ab eo Ft non poſſit. J. g. F. de his que 
ut indign. aufer. Si quidem capitales, vel graviſſi- 
mæ inimicitiæ interceſſerint, ademptum videri, quod 
relictum eſt. Sin autem levis offenſa, manet fidei- 
commiſſum. J. 3. in f. F. de adim. vel trans. leg. 
Qudòd fi iterum in amicitiam redierunt, & pœ- 
nituit teſtatorem prioris offenſæ, legatum vel fidei- 
commiſſum relictum r wr Ambulatoria 
enim eſt voluntas defuncti uſque ad vitæ ſupremum 
exitum. J. 4. cod. V. F. 1 1. init. de excuſ. tut. 


(Although theſe Laws make men- 
tion only of a Legatary, and not of a 
Teſtamentary Heir, yet the Rule ſeems 
to be much more juſt and equitable 
with reſpect to the Teſawentery Heir: 
ſeeing in his caſe as the kindneſs is 
greater on one ſide, ſo likewiſe is the 
ingratitude on the other; and he who 
is not worthy of a ſmall favour, is much 
leſs worthy of a greater. 


8 
1 # 


This Rule is founded on a natural 
effect of Enmity. For as every Teſtator 

Kamenuy Heir only in 
conſideration of ſome merit which he 
diſcovers in him, and that nothing is 
more oppoſite to the merit which re- 
commends any perſon to the eſteem of 
another, than that which, may produce 
Hatred inſtead of Friendſhip; the En- 
mity therefore which falls out between 
the Teſtamentary Heir and the Teſtator, 
muſt neceſſarily produce chis effect of 
changing the will of the Teſtator, who 
had named for his Heir a perſon; whom 
he now looks upon as his greateſt Ene- 


my, and conſequentiy of annulling a 


Diſpoſition which it is very probable 
the Teſtator would not be willing to 
have executed. This is a conſequence 
which naturally ariſes from the Words 
of the firſt of the Laws quoted on this 
Article. And although it be true that 
Enmities containing a mutual hatred be- 
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5 perſons againſt whom 


blame on their part. For it is rags 


| this 
title 


* - the » CIVIL 1. LAW; St. 


vetlewful 


Trax always 


e reflors, & 225 the La 


= ought 957 to preſerve the Spirit 
of the ſecond Law towards all others ©: b: 


Tuer chi muth does not the 


ity of the Law ed N ⁊— the 
l of - 33 made in jap of 
afterwards 


they 
Conceive a mortal hatred, even 2 
the ſaid perſons ſhould be no wa 


certain, that if this Enmity laſts to the 
death of the Teſtator, it has two effects 
which annul the Inſtitution of an Heir 
or Executor ho is fince become an 
2 % One is on che part of the Leſ- 


| 1. the proof which it furniſhes 
bi ml berg 


d 151 changed wy reſpect 

7 3 Haid. Heir: and the other is on 
of the * whom it renders un- 
worthy of the Succeſſion. So that as 
leir by Teſtament has no other 
belides the good will of the Teſta» 
tor, and the favourable opinion which 
he had conceived of him, he has no lon- 
er either any title or right to the Suc- 

Thus, altho“ as 


be much more unjuſt on the 7 f the 


Teſtator, than on that of the Teſtamen- 
tary Heir; yet the effect which it has 
3 er. of r om. the wg nr is 


Is juſt 8 In wh is Ai, E 
ei 


ir, he is juſtly deprived of che 


Susis of ' which” he is unworthy: 
and as to the Teſtator, the injuſtice of 


his hatred againſt the perſon whom he 


had inſtituted his Heir, does not conſiſt 
in the ann of the Inſtitution, but 

only in this, that he is wanting in his 
duty in not loving him with that Bro- 
therly Love whick he owes to all Man- 
kind in general. And fince this duty of 
Brotherly Love does not oblige him to 
name for his Heir a perſon who not on- 
ly has no manner of right to his Inheri- 
tance, but is even unworthy of it, and 
that on the contrary the (aid duty leaves 
him at full liberty to leave his Eſtate 
either to ce 3 Law, or to any 
other he pleaſes to che; 3 
it is ene fg thar 
the Law annuls: the Inſtitution, When 
there falls out afterwards a mortal ha- 
tred between the Heir chat is infitured 
and the Teſtator. 1 ties 

a 5 No oo l Gbit Oe kws ve 

e fro ea ay cauſa) 2 ob we wen f. 

cp nt. J. 9. ff. proſocio, 


2 . ahb Chaprers — 5 


Boon DO 


We have reſtrained this Riſe to the 
une Heir. For beſides that 


s otcd on this Article have 
relation only to he diſpoſitions of Teſ- 
taments; the condition of thoſe who 
ſucceed as Heirs to Inteſtates ought to 


be diſtinguiſhed from that of Teſtamen- 


tary Heirs, as to what regards the effect 


of the Exmity that Happens between the 
Heir and the Teſtator. Bearuſe that 


whereas the Teſt Heir owes 


Te ducceſſion barely to the will of the 
e Carols the Heir of Blood who ſuc- 
ds to an Inteſtate derives his Right 
Di the proviſion of the Law. So 
that we may ſay, that an Enmity which 
docs not go to that heighth which has 
been mentioned in the foregoing Arti- 
cles, would not be ſufficient to exclude = 
the Heir at Law from the Inheritance 
of his Kinſman, who by chuſing to die 
Inteſtate, would by that futhciencly de- 


glare his mind, chat he was not willing 


his Eſtate ſnould go to any others but 
to thoſe who. be intitled to it wy 
Lay. And much leſs ought Enmi 
exclude the Heir at Law in the 
yinces of France, which arc govenncd 
by their Cuſtoms, where it; is not al- 
lowed to deprive the Heirs of Blood of 
that part of the Eſtate which is appro- 

Tiated to them by the ſaid Cuſtoms ; 
Fit if Enmiry Were to have that 

ct, it might happen that a Teſtator 

_ ſhould: chance to have ſome quar- 
rel with his Heir gy: might turn 
it into hatred, 1 heighten it to 
ſuch a degree as might furniſh bim with 
a pretext for making a Will to his pre- 
yy ma for el ing the LOW 


VII. 


Ik the Heir who einflicured by Tel: 7 17 


tament has done any great injury to the ll the | 
Teſtator, or uſed LE ſo bah, as 10 1 A 


render himſelf unwarthy of the benefit 


he receives by his Will, he ſhall be de- 


N of it. And with much more rea- 
on will he be deprived of this benefit, 
if he We the Author .of, or any way 
concerned in publiſhing 2 Defamatory 

reflecting on the Teſtator's ho- 
nour, or if he had commenced a Law- 
Suit againft him in relation to his ſtate 


and Condition. As if he 2 pre- 


tending to be a an, he had con- 
tributed:to make him loſe that quality : 

or if he had . . get wo e- 
clared a Baſtardi. | 


i Sed & fi palam & PAS WAY maledirerit 


tariug,) & infauſtas voces adyerſus eum jacta- 


verit, idem erit dicendum, | Si autem ſtatus 
controverſſam movit, dencgatur <jug quod te a 
mento 


/ Heirs mid Executors in general. Tit. I. Sedt.3. 589 


reſpondit. Nam ei ut indigno aufertur hæreditas. | 


mento acceperit, perſecutio. J. 9. f. 1. & 2. . de 
his que ut mdign. auf. | 
_Defanatory Libels are placed in the number of Ca- 
Pisal Crimes. V. I. un. C. de fam. libel. Aud they 
deſerve this puniſimment more than any injury, or any 
aulit whatſpever, 41 
We muſt likewiſe make the ſame remark here, that al- 
though the Text cited on this Article ſpeaks only. of 4 
pa, may; it may be applied with much greater reaſon 
#0 the ary 


Heir. 

If in the caſe of two perſous contending for the ſame 
FO tas one TT conteſt he ſtate of at 
other in order to exclude him from it, having ſome 
veaſon 10 believe him to be either a Baſtard, or an Alien, 
and muapable of ſucceeding, and that the perſon dh 

» fate was called in queſtion was adjadged to be Lawfi 
Begotten, or a Natural Born Subject, and that after- 
Wards be conves to die having for tis Heir at Law the 
perſon who had called his ſlate in queſtion ; the ſaid Heir 
would not upon this account be judged unworthy of ſuc- 
ceeding to him. For his coproverting the other's ſtate 
under theſe circumſtances ought not to be imputed to any 
deſien in him: to do harm; ſace it tended only to diſcover 
the truth of a matter of fac}, which was unnertain, and 

on which depended the Right of the conteuding parties. 
Bur as for Defamatory Libels, atrocious Injunes, and 
bad treatment, ſeeing they are Crimes puniſhable by 
Lan, and ſuch as deſtroy mens ation, which is 
much derer to them than Life it ſelf, it ſeems juſt that 
the Heir at Law who has been guilty of any of abe ſaid 
crimes ſhould be declared unworthy of the Inheritance. 


VIII. 


8. ifhe The Heir, whether he ſucceed by 

das ue Teſtament, or as Heir at Law, who 

1 neglects to bring to condign puniſhment 

Abu death. te murderers of him to whom he has 

__ 4 right to ſucceed, renders himſelf 

that neglect unworthy of the Succeſſi- 

oni. Unleſs he ſhould deſerve to be ex- 

cCuſed upon account of the tenderneſs of 

his years, as if the ſaid Heir was a Mi- 

nor, or for ſome other reaſonable cauſe, 
according to the circumſtances =. 


' Hzredem qui ſciens defun@i vindickam inſuper 


habuit, fructus omnes reſtituere cogendum exiſti- 
mavi. I. 15. F. de his gue ut indign. 

Hzredes quos necem teſtatoris inultam omififle 
conſtiterit, fructus integros oogantur reddere. Ne- 
"= enim bonæ 1 eſſores ante controverſiam 

\ Ulatam videntur fuiſſe, qui debitum officium pie- 
tatis ſcientes omiſerunt. J. 1. C. eod. | 

n Minoribus viginti quinque annis hæredibus non 
obeſſe crimen inultæ mortis placuit. J. 6. C. cod. 


IX. 


9. Fl I any one before the death of the 


aner perſon whoſe Eſtate is to come to _ 
ccrn Ether by Teſtament, or by Right o 

_ Blood, ſhould in proſpect thereof diſ- 
Teftator's poſe of any of the effects belonging to 


fe, and a 1 
bif the faid Eſtate, without the conſent of excluded. And theſe ſorts of Diſpoſi- - 


hi . 

po. the fad perſon, he would thereby ren- 
der himlelf unworthy of ſucceeding 
Donatiouem quidem partis bonorum proximæ 

cognatz viventis nullum fuiſſe conteſtabat. Verùm 

ei qui donavit, ac poſtea jure prætorio ſucceſſit, 

quoniam adverſus bonos mores & jus gentium feſ- 

tinaſſet aGiones hareditarias in totum denegandas, 


- 


as being incapable, and the other as be- 
"x 


l. 29. & 1.30, F de donat. 


» 7 * 


Si quis vivi ignorantis bona, ve! partem bonorum 
alicujus cagnati donaverit, quaſi indigno aufertur. 
J. 2. tn F. F. de his que ut midign. | 


X. 

If he who is named Heir in a Teſta- 10. VFhe 
ment had hindred the Teſtator from eee 
making a ſecond Will, whether it were 4 T ſta- 
by force, or by any other unlawful ment. 
means, he would be unworthy of ſuc- 
ceeding to him. It would be the ſame 
thing if he to whom the Inheritance 
belongs by right of Blood ſhould make 
uſe of the ſame indire& means to hinder 
the perſon whoſe Succeſſion would fall 
to him by Law, in cafe there were no 
Teftament, from making one. And he 
who ſhould uſe violence, or any other 
unlawful way, to extort a Teſtament in 
his own favour, or in fayour of other 
perſons in truſſ for him, would with 
much greater reaſon be debarred from 
reaping any benefit by the ſaid Teſta- 
ment. And in all thefe caſes, the Au- 
thors of ſuch unlawful ways, together 
with their accomplices, will be liable 
to be puniſhed, according to the qua- 
lity of the facts and the circumſtan- 


ces o. 


à⁊ Qui dum captat hæreditatem legitimam, vel ex 
teſtamento prohibuit teſtamentarium introire, vo- 
lente eo facere teſtamentum, vel mutare: Divus 
Hadrianus conſtituit, « rare ei debere actiones. 
J. 1. of. ft quis alig. reſt. prohib. vel corg. © 
Si quis dolo malo fecerit ut teſtes non veniant, 
& per hoe deficjatur facultas teſtamenti faciendi, 
denegandæ ſunt actiones ei qui dolo fecerit, five 
logitimus hzres ſit, five priore teſtamento ſcriptus. 
J. 2. eod. | | 
Eos qui ne teſtamentum ordinaretur impedimen- 
to fuiſſe monſtrantur, veluti indignas perſonas, à 
ſucecfſionis compendio removeri, celeberrimi juris 
ie ifoptationi crimen al f teſtator 
Civili di joni crimen adjungitur, fi teſtator 
non ſua ſponte teſtamentum 2 a pepe 
ab eo qui hæres eſt inftitutus, vel quolibet alio: 
quos noluerit ſcripfit hæredes. J. 1. C. ed, 
See the fourth Article of the ſecond Section of Legacies. 
See the twenty fifth and following Articles of the fiftr, 


Section of Teſtaments. 


We may place in the rank of perſons 11. If be 


unworthy of Sueceſſions thoſe who lend J len his 
their names to Teſtators, that they may ve a 
be named Heirs in order to convey the 


« IC + 4s 
Effects to perſons whom the Law has if. 


tions, which are called Zacit Fiduciary 
Bequeſts, remain wirhout effect, if the 


fraud appears. And he who is named 
Heir, as well as the perſon to whom he 


was to reſtore the Goods of the Succeſ- 
ſion ſhall be deprived of them; the one 


ing 


— —— R 8 o — — — » m_ — — — 
— . — Er 
— «. . 


ing-guilry of a Cheat, which the Laws 
liken to a Robbery, or a Theft P. 


v In fraudem juris fidem accommodat, qui vel 
id quod relinquitur, vel aliud tacitè promittit reſtitu- 
turum ſe perſonæ quæ legibus ex teſtamento capere 
prohibetur. Sive chirographum eo nomine dederit, 
ſive nuda pollicitatione repromiſerit. J. 10. . de his 
qua ut ind. auf, Prædonis loco intelligendus eſt is, 
ut tacitam fidem interpoſuerit, ut non capienti re- 
itueret hæreditatem. J. 46. f. de hered. petit. See 
the laſt Article of the foregoing Section. ye 


XII. 9 
12. 74 The Heir that is unworthy, and who 
Heir who is has already enjoyed ſome part of the In: 


unwortly, : 5 al 
N heritance, ought to reſtore all the Fruits 


Fruits, and thereof, and the other Revenues which 
the Intereſt. he has received during the whole time 
of his poſſeſſion, as likewiſe the Intereſt 
of the Money which he has received, 
whether it be from perſons indebted 
to the Succeſſion, or from the Sale of 
ſome of the Moveables, or upon other 
accounts. For he is of the number of 
unjuſt poſſeſſors, even before any Action 

is brought againſt him. | 


1 Heredes, quos necem teſtatoris inultam omi- 
ſiſſe conſtiterit, fructus integros coguntur reddere. 
Neque enim bonæ fidei poſſeſſores ante controver- 
ſiam illatam videntur fuiſſe, qui debitum officium 
pietatis ſcientes omiſerunt. Ex hæreditate autem 
rerum diſtractarum, vel à debitoribus acceptæ pecu- 
niæ A motam litem bonorum, uſuras inferant. 
Quod in fructibus quoque locum habere quos in 
prædiis hæreditariis 1nventos, aut exinde a7 ae 
vendiderint, proculdubio eſt. l. 1. C. de his quib. ut 
ind. | | ; 
Although this Text ſpeaks only of the Heir who la: 
not revenged the death of the deceaſed, yet this Rule 
agrees to all the caſes of the other cauſes which may ren- 
der the Heir unworthy. 14 
5 2 unworthy Heir is called in this Text an 
unfair Poſſeſſor, even before any Actiun is brought agai 
£30 e ire ak „ why hrould _—_ 
accountable for the intereſt of the Money which he ſhall 
have received, either from the Debtors to the Sucteſſion, 
or from the Sale of any of the Moveable Goods, only 
from the time that the Suit is commenced, as. it is ſaid 
in this 77 Unleſs it were en he Tees is to be un- 
derſiood of Money that is in being, or that is ſlill owing 
by theſe who hade bought any. thing of the ſaid Heir. 


os 


* - 


XIII. 


13. Dif- Among all theſe cauſes which we 
reuce be- have juſt now explained, and which 


tween the may fender an Heir unworthy of the 


Cauſes 


which ren Inheritance, we muſt diſtinguiſh be- 


der Heirs Tween thoſe which may ceaſe to have 
«worthy. their effect, and thoſe whereof the ef- 
fect can never ceaſe. Which depends 
on the ſtate in which matters are at 
the time of the death of the perſon 
whoſe Succeſſion is in queſtion, and on 

the Rules which follow -. | 


* See the following Articles, 


ing to Law and Equity". And it will 
be eaſy to judge by the reading of ever 


H %s explained who are the per- 


Executors. And this is different in Teſ- 
tamentary Succeſſions, from what it is in 
the Succeſſion of Inteſtates. For, as ſhall 
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If the cauſe: which may render the 14. of 


Heir unworthy, ſubſiſts at the time of %% which 


the death which lays the Succeſſion 2% 


open, and the Heir cannot juſtify him- worthy at 

ſe inſt the charge, he ſhall be irre- the time of 
vocably excladed as unworthy. For be- 2 death of 
ing found to be ſuch at the moment . 


that the Inheritance falls ro him, he 
cannot acquire it, and the Eſtate goes 
to the perſon whom the Law calls to 
the Succeſſionſ. 


"This is the effect of the Cauſe which renders him 


1 
If the cauſe which might have ren- 15. of 


dred the Heir unworthy did ceaſe, as if %, wi 
it was a mortal hatred, or other cauſe, 


have ceaſed 


2 NN 8 at the time 
which a reconciliation. with the deceal- be death. 


ed, or a juſtification of the Heir, had 
aboliſhed, the obſtacle ceaſing, he might 
ſucceed e. | : 


x See the ſoxth Article. 
7} al e. 
Among the cauſes which render the 16. Diſſinc- 


Heir unworthy, we mult diſtinguiſh be- en of the 


tween thoſe, which regard. equally the ! 


— ü & to 
Succeſſions of Inteſtates, and Teſtamen- —_ 


tary Succeſſions, and thoſe which can eres of Suc- 
have reſpect only to Teſtamentary Suc- ceſs. 
ceſſions. For this diſtinction is neceſ- 
ſary to be obſeryed in order to prevent 
our Kere to the cauſes which render 


the Heir unworthy, another effect than 
that which they ought to have accord- 


Article, to which of the two Succeſ- 
ſions each of the faid cauſes ought to be 
applied. ye" 


* This Article is @ conſequence of the former, = 


* — 


$5 F T. . 


Of thoſe who can have no Heirs, or 
Executors. 


ſons who cannot be Heirs, or 
xecutors, Order requires that we 
ſhould in the next place ſhew who are 
the perſons who cannot have Heirs, or 


* be 
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Of Heirs and Executars in general. Tit. . Sect. 4. 591 


be, explained in chis Section, there arc 
Tone Pty who are; capable. of hav- 
ing Heirs at Law, and cannot have Teſ- 
tamentary Heirs*. There are others, 
on the contrary, who cannot have Heirs 


at Law, and who are capable of bay- 


ing Heirs by. Teſtament b. And there 
are ſome Who can neither have Heirs at 
Law, nor Heirs by a Teſtament <.. 
See the firſt Article of this Section, and the Remark 
that is there made upon it, 8 
Þ See the ſecond Article. 7 
© See the third Article. 1 
We might reckon in the number of 
perſons who cannot have Heirs, thoſe 
who poſſeſs only thoſe kinds of Eftates 
which we fee in ſome Cuſtoms, and 
which are ſaid to be of a ſervile Condi- 
tion, or of Mortmain, of which we 
have already ſpoken in the Preface, 
No. 17. For as to Eſtates of this na- 
ture, it is the Lord of the Mannor who 
ſucceeds when there are no Children: 
and he excludes all others, whether 
they be Heirs at Law, or Heirs by Teſ- 
tament; as has been remarked in the a- 
bove- mentioned place. | 5 


The CONTENTS. 


1. Perſons incapable of making a Teſta- 
ment, cannot have an Executor or 
| Teftamentary Heir. 
2. Baſtards can have no other Heirs, if 
they die inteſtate, but their Chil- 
- aren. | ; 


3. Foreigners can neither have Executors, 


nor fleirs at Law. | 
4. Profeſſed Monks have either Teftamen- 
tar Heirs, or Heirs at Law. 
57. Condemned perſons have no Heirs. 
6. Perſons who have no Relations, have 
no Heirs at Law. © 


Tips 
1. Peſos KM LL perſons who are incapable of 
incapable of making a Teſtament,” whether it 


matmg 4 be for want of Age, or for other cauſes 


Teftament, _\.:. | 
Thom ae Which ſhall be explained in their pro- 
an Execu- per place, cannot by conſequence have 


tor, or Teſ- Executors, or Heirs by Teſtament. But 
camentam their Inheritance goes neceſſarily to the 
Heir, perſon whom the Law calls) to ſuc- 


| 1 the ſecond Section of the firſt Title of the third 
e may veckon, in one ſenſe, among the, perſons 
. who cannot have Teftamentary Heirs, thoſe whoſe Eſtates 
are ſituated in the Province. of France which are go- 
verned by their Cuſtoms. For there they knom no other 
Heirs beſides thoſe of Blood; and they give the name 
only of Univerſal Legararis to thoſe who not being cal- 


led to the Succeſſion by Law, are inflituted Heirs by a 
Teft ent. b 7 | 


| II 
» * 
: g : 
; 44 ” 


' Baſtards who haye Eſtates may diſ- 2. Bafd: 
oſe of them by Will, and their Chil- HO 
ren may ſucceed to them as their Heirs if they die 
at Law, if they have any that are law- jnfate, 
fully begotten. But if they die with- % ber 
out Children, and inteſtate, as they have Chen. 
no legal Parentage with any perſon, ſo 
they can have no Heir at Law<. 

© $i ſpurius inteſtato deceſſerit jure conſanguini- 
tatis aut agnationis hæreditas ejus ad nullum per- 


tinet. J 4. F unde cogn. 
See the eighth Article of the ſecond Section, and the 


Remark that is there made on it. 
De Succeſſions of Ns belong to the King, 54 
vertue of that Right which is called Right of Baſtardy, 


or to the Lord of the Mannor. 


2 2760 TEN | 
28 who die without being na- 3. F.! 


turalize 5 can have. no Heir, neither ers cun wee. 
| d ther ha 


Heir at Law, nor Teſtamentary Heir d. , - 


4 See the ninth Article of the ſecond Section, and the pig + wand 
Articles which are there quoted. | | W. 

We muſt except from this Rule, Strangers who have 
Children, or Relations, born in France, or naturalized; 


fer they may ſucceed to them, as has been remarked in 


the thirty firſt Article of the ſecond Section. And we 
muſt likewiſe except the Strangers who come within the 
caſe of the Ordinances of 1463. 1583. and 1569. 
which allow foreign Merchants, who frequent the Fairs of 
Lyons, to make their Wills, and their Heirs at Law to 


ſucceed them when they die inteſtate. 


The Succeſſions of Foreigners belong to the King, by 
vertue of that Right which is called Right to the Eſtates 
[By the Law of England, Aliens cannot inherit 


Lands; neither can they ſo much as have Leaſes of 


Houſes, Stat. 32. H. 8. cap. 16. But an Alien, who 
is not an Enemy, may be an Executor, or Adminiſirator, 
becauſe what he holds or enjoys in that quality, is in the 
right of another, and not to his own uſe. Croke, 
3 Rep. pag. 8. | 


IV. 


Profeſſed Monks have for their Heirs, 4. Profeſed 
either the perſons whom they may in- Ant- have 
ſtirute by a Teſtament, if they think fir el a 
to make any before their Profeſſion; or Febr. wr 
thoſe to whom their Inheritance belongs Heir, at 


by Law, if they have not diſpoſed of it Law. 


by Will. And the Eſtate which belong'd 
to them at the time of their Profeſſion, 
goes to their Heirs. For their Vows 
put them into the ſtate of a Civil Death, 
which rendring them incapable of poſ- 
ſeſſing any Goods, has the ſame effect as 
a Natural Death in laying their Succeſſi- 
on open e. r 5 

© Fee the tenth Article of the ſecond Settim, and the 
Remark that is there made on it. 


4 
94 


V. Perſons 
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V. „ of which Will 99 0 5 ro- 
N alt F 


.Condem- Perſons condemũtd to Death, or to r in its pro 
E perſons other Puniſhments wh ich in ply Civil Fog explained in 15 eh etnark * Nb; oined 


ne ho. and dy Ing i ih that co tion. { at 'the Sp pan of the eighth. Section. 
teins, L 1 0 Hai. | 1 their 51 tap The fame Teafoh Which Has induced 
wh. 559 ri a ih A them the Ki their c 3 . aun e N 1 4 

IN either to the King, or | acqua F 
1 hie her en ey to muſt not take t thöſe things for re 


the Beben But if their Cotidemna- tions, which are to be * Giher 
tion is armulled 05 one of the ways in the foregoing Sections, or in the re- 

explained in the thifty ſixth Article 15 maining part of this firſt Tome, which 
the ſecond Section, cel wil de- may ſeem to have any reſemblance with 
ſcend to their Heirs. © what ſhall be explained in theſe four 


7e b ey hf 1. 1 Sections. For either there will be found 
fs 9 DO 
„ rſons. See — th Article Fe ſome: difference between the things them- 
frond zee, and ache l tare quſted. 


* — A Se — " — = n 


9 or if che ſame thing be repeated 
in different places, it will appear to 
VI. 8 have been neceſſary in both places, ei- 


ron Thoſe who either have no Relations conf F Wa. , key or * n other 


lohavens at all, or only ſuch as are Aliens not 
Relation," naturalized, Rave no' Heirs if they die 


Re a Tnteftares. But they may diſpoſe '6f | The CONTENTS: 


Law, their effects by Will, if ey are under 


5 | I . Right 10 accept thei Sucreſſith, 'and fo 
e incapacity of making one. jake poſſeſſow of the Goods. * 
8 Scire debet I 944 tua inteſtatorum res, qu . The entring to the Inheritance hath its 
the Epi bole ati, Ki nt rite: == of from th dey of the death: 
The late of thoſe who leave behind them no Heirs, 3. The Heir may N the Tnberi- 
neither 1 Heirs, nor Heirs Blood, belong to tance. 
= King, 142 * bo ch log zun % 4. The Heir may deliberate whether ” 
Sucee ' Fhoſe ave no Heir behind 
es. Soo the Prafics 10 this Wel Pare, N. 13. Joal accept "of ibe Succeſſon, 
and the firſt Article of 2 8 Section of 
chis Title. 5. The Heir may accept the Succeſſion 


with the benefit of an Inventory. 


.... v 6. Hi OJ rANe 1D08-2Þ4 Legacies and 
1 wh Bequeſts in truſt be reduced, when 
8 E 0 T. v. there is ground for it. 
p 7. The Heir may | ſell the Inheritance, 
of the Rights hich are Ae el make it over by Deed of Gift, or 
to the qualit p diſpoſe of it otherwiſe... © 
Po — i 14 8. Right of tranſmitting the Inheritante 
cutors. : is Heir. 


© EEE There are ſome Rights which do not go 
His whole Section which relates to 1. to the Jon s. : & 
the rd of Heirs and Execu- 10. The Right of the Heirs of Blood to 


tors in ge and the three followi | the Goods "0 70 them b 
Sections, which treat of the Charges'of Law. ny r F 


Heirs and Executors likewiſe in general, 11, Right of Partition among Co-beirs.. 


ate as it were a Plan, in which it was 12. Right of Aceretion among Co-beirs. 


"neceſſary to diſtinguiſh the ſaid Rights, 'Riobt of Collat 8 
ind the op Bate give this 14. Righ F dhe, page 


firſt view of them, that their Order 

may be the better underſtood, before 1 [ 
we enter — 1 explaining che particu- 3 : 
lars. For this detail containing a great Eeing the Heir, or Executor, is uni- x, Right 16 
number of Rules, which are to betreat- g ng Succeſſor, the firſt Right ace the 
ed of in different Places, and 4119 which this quality gives him, is to ac- . 
make different matters, it is neceſſa <p the Succeſſion, to take poſſeſſion ai of 
give the Idea of the ſaid Matters al in he Goods, to claim ſuch of them?/; Goods. 
one place, and there to lay down the as -ſhall happen to be in the hands of : 
Principles and general Rules which are other perſons, to call in the Debts, and ; 
to enter into this Plan, and which ought to diſpoſe of every thing belonging 2 
rien 3 
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Of Heirs and Executors in general. Tit. r. Sect.3. 593 


he ſhall accept, or renounce ite; asſhall h s 


to the Succeſſion, as Owner and Maſ- 
ale" ter a. | | | 
2 Hxres in omne jus mortui, non tantùm fin- 


gularum rerum dominium ſuccedit, J. 37. . de 
reg. jur. See the firſt Article of the firſt Section. 


. muſt not confound the Right to accept the Suc- 


elſſion, which is ſpoken of in this Article, with the Right 
r Title which makes one Heir, or Executor. The Right 
of accepting the Inheritance depends on the will of the 
Heir, or Executor, but not the Title which makes him 
Heir, or Executor; to wit, the Teftament in Teſtlamen- 
ram Succeſſions, and the Proximity of Blood, in the Suc- 
ce/ſion of Inteſtates. Ye ? 
See concerning the accepting of the Inheritance, and 


the difference between the Right to the quality of Heir, 


or Executor, and the Right of accepting that quality, 
what fr; thereof in the Preamble to the third Title 
of this firſt Book, and in the places quoted at the end of 
the ſaid Preamble, : 


II. 


2. The en- This Right of the Heir, or Execu- 


* in ey tor, hath this effect, that altho' he does 
4 2 ; + e not know that the Succeſſion is fallen 


je frm to him until a long time after, or that 
che day of knowing it he delays to accept it, yet 
the death. from the moment that he begins to in- 


termeddle with it, he acquires all the 


Rights belonging to the Succeſſion, in 
the ſame manner as if he had entred to 
it at the time of the death of the per- 
ſon to whom he ſucceeds. And what- 
ever may have augmented the Succeſſion 


during that interval, will belong to 


him b. 


b Omnis hæreditas quamvis poſtea adeatur, ta- 
men cum tempore mortis continuatur. J. 138. F. 
de reg. jur. See the firſt Article of the eighth 
Section. 155 „ 

3. The Heir Seeing Succeſſions may be ſometimes 
may re- more chargeable than profitable, the 
pr cs Las Heir, whether he be Teſtamentary Heir, 
or Heir at Law, who does not think it 
convenient to accept of that quality, 
has a right to renounce it ©; but this he 
muſt do . nes are ſtill intire; 
that is, before he has done any Act 
which implies his acceptance of the Suc- 
ceſſion. For, as has been ſaid in another 
lace, he who has once been Heir, or 

LXECUtor, can never ceaſe to be ſuch d. 

© Is qui hæres inſtitutus eſt, vel is cui legitima 
hæreditas delata eſt, repudiatione hæreditatem amit- 
tit. J. 13. F. de acquir. vel omitt. hared. 

Nec emere, nec donatam aſſequi, nec damnoſam 
quiſquam hæreditatem adire compellitur. J. 16. C. 
de jure deliber. See the fourth Section of the third 
Title of this firſt Book. 

2 See the tenth Article of the firſt Section of this 


IV. 


4. The Heir If the Heir is in doubt whether the 
may delibe- Succeſſion be advantagious, or not, he 


rate Whe- 


f Fo ſaall may take a time to deliberate, whether 


Vo L. I. 4 


Subſtitutions, or other Diſpoſitions, ere # 


be explained in the firſt Section of the 8 

ſecond Title. 5 
Ait prætor ſi tempus ad deliberandum petet, da- 

bo. J. 1. H. 1. F de jure deliber. Ut inſtruere ſe poſ- 

ſint, expediet necne, agnoſcere hæreditatem. J. 5. 


. 

In the ſame caſe with that of the 5. The Heir 
foregoing Article, the Heir may with- . ws 
out deliberating, if he does not think fit „ % 2% 
to take that method, declare himſelf beneft of an 
Heir with the Benefit of an Inventary, Inventam. 
that is, by getting an Inventary of .all 
the Goods, to be made in due form. 
Which will have this effect, that he 
will be anſwerable for the Debts no far- 


ther than to the value of the Goods, 


and be only accountable for them; and 
if he himſelf has any demand on the 
Inheritance, the ſame will be preſerved 
intire to him f. It is this Benefit of an 
Inventary, which ſhall be the ſubject 
matter of the ſecond Title. 


f Sin autem dubius eſt (hæres) utrumne admit- 
tenda ſit necne defuncti hæreditas, non putet fibi 
eſſe neceſſariam deliberationem, ſed adeat hæredi- 


tatem, vel ſeſe immiſceat, omni tamen modo in- 


ventarium ab eo conficiatur, J. alt. $. 2. C. de jure 
delib. | 
Si verò & ipſe aliquas contra defunctum habebat 
actiones, non hæ confundantur: ſed ſimilem cum 


aliis creditoribus per omnia habeat fortunam: tem- 


porum tamen prærogativa inter creditores ſervanda: 
d. J. §. 9. inf. See the ſecond Title. 


Wy. 
Altho' the goods of the Succeſſion 6. xe may 


exceed the debts that are owing by the demand, 


deceaſed, yet if the Heir, whether he bee, 
be Heir by Teſtament, or Heir of Blood, 5% i. 
be charged, by a Teſtament, or Co- yp, be re- 
dicil, with Legacies, Bequeſts in truſt, duced,when 
which diminiſh the portion of these 
Goods of the Inheritance that is appro- 
priated by Law to the Heir, or Execu- 
tor, he has a right to demand that theſe 
ſorts of diſpoſitions be moderated; as 
ſhall be explained in the proper places. 

8 Quicumque civis Romanus poſt hanc legem 
rogatam teſtamentum faciet, is quantam cuique 
civi Romano pecuniam jure publico dare legare 
volet, juſque poteſtaſque eſto,” Dum ita detur le- 
gatum, ne minus gn partem quartam hæredi- 
tatis eo teſtamento hæredes capiant. I. 1. F. ad leg. 


falc. See the third Title of the fourth Book, and 


the fourth Title of the fifth Book. 
257% $1 + 30 30 
VII. 


Altho' the Heir who has once taken 5. The Hei 
upon him this quality, cannot afterwards 74 /e!! he 
diveſt himſelf of it, in ſuch a manner as 6 
8 4 * a tance, m 
not to be any more ſubject to the iner it over by 
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nne e A een 
Deed of gf the Succeſſion, which he had accept - 
ed; ee nevertheleſs” the Ri thr 
So to ſell it, to make it over by Deed of 
Gift, or to. diſꝑoſe .of it by any other 
Title, for the behoof of another per- 
ſon, who enters to his Rights, and wo 
obliges himſelf to acquit the charges b. 
But altho' this Heir! has ſtrip'd himſelf 
of the Goods of the;Succgſſion,' yet he 
remains ſtill bound for all the debts, and 
has only his recourſe againſt the perſon 
who having got the Sueceſſion, ought 

do Warrant him againſt them. 
Toro titulo F. 6 C. de hereditat, vel act. vend. 
Quamiois kieres inſtitutus hæteditatem vendide- 
rit, tamen legata/& fideicommiſſa ab eo peti poſ- 
ſunt. Et quod eo nomine datum fuerit, venditor 


otherwiſe, 


% + 4 C.3% © 14 t 9 . 
ab. emptore vel fidejufſoribus ejus petere poterit. 


8. Right of We may place in the number of the 


an, Rights belonging to the Heir, that of 

en & 7 

his Heir, ance which had fallen to him, to the 
perſons who ſhall ſucceed to him, al- 
tho he had not declared his acceptance 
of the Succeſſion," nor done any act a 
Heit. "This i the Right which is cal- 
led Right of Tranſmiſſion, and which 
ſhall be explained in its proper place 4 
tt me ind bt 2 mongh an ee n wry 

1 See the tenth Seftion of Teſtaments. 


g.Thereare We muſt not reckon among the 


ſome Rights Rights belonging to the Heir, all thoſe 


o 


wkichdonot WHCh the perſon had to whom he ſuc- 


7% % ccgds. For there are * Rights 


Hes. 5 75 5 74 Kr 
P Which are reſtrained to the perions them- 


e 
2 See the fifth Article of the firſt Sectun. 

10. The It is neceſſary to remark among the 

Right of the Rights belonging t0 Heirs, the peculiar 

Heirs of Right which Children, and other De- 


2 N cendants, and Aſcendants, have, to a 


propriated Legitime, or certain Portion of the 


10 them y Goods, which cannot be taken away 
Lav. font chien, and öf which we ſhall trear 
eee la eu "An alſo Hi ioht 
in 1t Pigs . And allo the Right 


fronted e, e inch cx 
not be diſpoſed of to their prejudice. 

o See the third Title of the third Book. 

2 See the Preface to this ſecond Part, Ne. 7. 


XI. 


W er „ When there are ſeycral Heirs, each 
Partitiowa= of them has a right to oblige the others 


his death, the Inberi- 


c al 

ateral Relations have in 
the Provinces of France governed by 
cheir Cuſtoms, to the Goods which arc 


$ | 2 3 ; | 
5 r * 1 . W T4 * » ? 1 ; a f > ; 
3 83 4 # d ut „ \ % + 5 * . 5 + \ l 0 1 : | 5 ö 
De CIVIL LAW, Sc. Book I. 
| C? | 1 5 . ; | 


to come to a Partition of the Effects and mmg c- 
Charges of the Inheritance p. Lies. 


e the fen Tile of lin ft bu. 
XII. 


In the ſame caſe where there are ma- 12. Nr of 
ny Heirs; they have among them reci- e we xx | 
8 that Right which is called, 2 © 
155 of Accretion, which hath this . 
effect, that in default of any one of 
them his Right paſſes to the others, 
purſuant to the, Rules of this matter, 
which ſhall be explained in their proper 


1 See the ninth Section of Teſlaments. 
XIII. 


Among ſeveral Co: heirs to an Aſcen- 13. Rab of 
dant, whether they ſucceed by Right Collation of 
of Blood, or be called by Teſtament, Cd. 
every one has a right to oblige his Co 
heirs who may have received any Goods 
from this Aſcendant to whom they ſuc- 
ceed, to bring them in; that is to ſay, 
to put them into the Maſs of the E- 
ſtate, that they may be likewiſe com- 
prized in the Pahritlch. This 1s called 
the Right of Collation of Goods, which 
makes a matter by it ſelf; the Rules 
whereof ſhall be explained in its proper 
Tie, ao 

: See the fourth Title of the ſecond Book. 

XIV. Fe” 

When Aſcendants ſucceed to their, 4.Right of 
Deſcendants, and chance to have Co- Reverſin. 
heirs, as it happens in the caſes which 
ſhall be explained in their proper pla- 
ces ſ, if the ſaid Aſcendants had made 
any Donations to their Deſcendants to 
whom they ſucceed, that which they 
had given them does not enter into the 
Partition, but returns to them by that 
Right which is called, Right of Re- 
verſion ; which ſhall be explained in its 
— 127297 i £167 


er the ft Sem of th ſrc Tide of the fund 
* See the third Section of the ſame ſecond Title of the 
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Of the ſeveral ſorts of Engagements 
F Heirs, or Executors. 
Tie CONTENTS. 
1. Engagement to the Succeſſion by the 
Hare effect of acceptance. 
Several ſorts of Engagements of Heirs. 
The firſk general Engagement for all 
the charges of the Inheritance. 
All the particular Engagements are re- 
duced to two kinds. 
Several charges which may be impoſed 
on the Heir. 
Charges to which the Heir is liable, al- 
tho" the deceaſed has not expreſly 
obliged him to them. 
7. Two ſorts of Engagements of the de- 
g ceaſed which do not paſs to the 
A. = 
8. The firſt ſort of Engagements which do 
not paſs to the Heir. | 


S2 > WH 


2M The ſecond fort of Engagements which 


do not go to the Heir. 


1. Engage- HE Heir, whether it be the Heir 
_—_ at Law, or Heir by Teſtament, 
by the bare Who has accepted of this quality, or 


ect of ac- Who has done any Act which makes 
ceprance. him Heir, as ſhall be explained in the 


firſt Section of the third Title, enters 
into a general Engagement, which ob- 


liges him to all the conſequences of this 
quality of Heir, and to all the charges 
of the Inheritance, by the bare effect of 
his acceptance. For the act which 


makes him Heir, is as it were a Con- 


tract between him and the perſons to 
whom this quality may oblige him, by 
which he takes the Goods on condition 
to acquit the Charges a. 


8 3 ky ner. p ſe (hæreditati) contrahere vide- 
tur. J. 4. V. quib. ex cauſ. in poſſ. eat. I. 3. in f. cod. 
L. 5.2 4 oblig. & act. F. 5. inſt. de oblig. que 
2 ex contr. naſe, See the firſt Article of the 
eighth Section. | | 


II. 


2. Several The Engagements of Heirs are of ſe- 


ove LE. wa veral ſorts, in the ſame manner as the 

of abbr, Charges of the Inheritance. And inor- 
der to underſtand aright the nature of 
each Engagement, and the Order of 
them all, it will be neceſſary to make 
the following diſtinctions b. 


» See the following Articles. 
Vor. I. 


eirs aud Executorsin general. Tit. t. Sect.6. $95 


The firſt Engagement of an Heir, or 3. The #/ 
Executor, is that general and indefinite S Ex- 
Obligation which he contracts with all the 
thoſe who may have any demand on the charges of 
Inheritance; altho' he be ignorant who the Inheri- 
thoſe perſons are, and what their demands ce. 
are: and that even altho' the Goods of 
the Succeſſion be not ſufficient to ſatisfy 
them all; unleſs he has taken the pre- 
caution which has been mentioned in 
the fifth Article of the fifth Section e. 

© This is a conſequence of the firſt Article. 

Hzreditas quin obliget nos æri alieno, etiam ſi 


non ſit ſolvendo, pluſquam manifeſtum eſt, J. 8. F. 
de acquir. vel omit. hæred. 


IV. 


All the particular Engagements which 4. Alte, 


particular 


may be compriſed under this r and 


. 8 , 2. A Engage- 
indefinite Obligation, are diſtinguiſhed 1.5 4 


into two kinds, which include them all reduced to 


without exception. The firſt is, of wo kinds. | 


thoſe which the perſon to whom the 
Heir ſucceeds may impoſe upon him: 
and the ſecond is, of al thoſe which are 
independent of the will of the faid per- 


ſon. Thus, the Legacies are of the firſt 


of theſe two kinds; and the paſſive debts 


of the deceaſed, that is, thoſe which are 


owing by him, are of the ſecond kind d. 


one or other of theſe two kinds. 
V. 


Mere can be no Engagement but what belongs to 


The charges which one may impoſe 5. Sve 


on his Heir, or Executor, are of ſeveral wer i 
ſorts, ſuch as Legacies and Donations 77 
made in view of death, which we ſhall n tte Heir. 
rreat of in the fourth Book : Subſtitu- 

tions and Fiduciary Bequeſts, which ſhall 

be the ſubject matter of the fifth Book. 

And all other Diſpoſitions which the 
deceaſed may have made, and which put 

his Heir under ſome Engagement; ſuch 

as that which 'may ＋ any Reſtitu- 

tions to be made by him, his Funeral 
Expences, if he has given any directions 


about them, and others of the like na- 


tes, 


e See the fourth and fifth Books, and the eleventh Sec- 
tion F this Title, | whe | 
aft WOE | 
The charges to which the Heir, or 6. Charges 
Executor is liable, altho' the perſon to“ which = 
whom he ſucceeds has Be, nothing 4. Alte 
concerning them, are likewiſe of ſeyeral he deceaſed 
ſorts; ſuch as the Debts owing by the 4a: no er- 
deceaſed, whether he owed: them upon ee 
the account of his own affairs, or for . 
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other perſons for whom he was hound; 
the duties of the Lahds and Tenements 
Which are part of che Inheritance; the 
debts and other charges of the gucceſ- 
ſions which the deceaſed may have in- 
herited; the reparation. of the Damages 
which he may have been the cauſe of 


through ſome fault, or other means; 


the Funeral Expences, and all other 


Engagements whatſocyer, either of the 


perſon, or the Goods of the deceaſed, 
which may affect his Inheritance, altho* 
he has not obliged his Heir to them ex- 

preſly by any Diſpoſition... 
t Theſe churges are eaſily inderſtool of themſelves, 
and 25 which may 5 4% ly ts , 2 be 
explained in its proper place. See the ſixteenth Ar- 
ticle of the firſt Section, and the tenth Section of 

this Title, | NI 

-.Twoſarts As we muſt not comprehend indiffe- 
of Engage- rently under the Goods of a Succeſſion, 
ments of the al] 2 may have belanged to the de- 
ace, ceaſed perſon, to Whom the Heir or Ex- 
which do n II id in the 
nor paſs to HO ſucceeds, as has, been ſaid in che 
the Heir. fifth Article of the firſt Section; ſo 
neither muſt, we indifferently reckon a- 
mong the. | 185 ementg of the Heir, or 
Executor, all thoſe yhich the deceaſed 
may, have been under: For there are 
two forts, of Engagements Which end 
with the perſon, and which do not paſs 


to his Heirs, as will appe ar in the two. 


following Articles s. 
5 See the two following  Articlss. 
FIR * Irprry 5» : IL FA | TT f ; 
How VIII. : pct 


8. tt fp, The firſt fort of Engagements which 
fort of En- do not paſs to the Heirs, or Executors, 


* 


gagements of the deceaſed, contains certain Func- 


which do tions which the Publick Order of So- 
not paſs to | 


* ty" be engaged in, whether they will or not. 
Thus the Engagement of. thoſe who are 


called to the Offices of Sheriff, Conſul, 


Collector, and to other Offices which 


are called Municipal Offices, or to the 
Adminiſtration or Government of an 
Hoſpital, or any other Endowment of 


Charity, the Engagement of a Tutor 


or Guardian, the Commiſſions that are 


appointed for Functions which the Or- 
der of Juſtice makes neceſſary, ſuch as 


thoſe perſons into whoſe hands litigious 
Goods are ſequeſtred, and others of the 
like nature, are ſo many Engagements, 
the exerciſe of which ends by the death 
of the perſons who were choſen for the 
ſaid Functions b. For they are of ſuch 


may either be incapable of them, or 
may have ſome privilege which may 


* 27 . * 7 1 N ; 
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exempt him from them. But altho' 


ciety requires that ſome perſons ſhould 


a nature, that the Heir, or Executor, 
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theſe Oharges do not the Heirs, 
or Executors, and that they ceaſe upon 
the death of thoſe who were engaged in 
them; yet the Heirs, or Executors will 
be liable for the conſequences which may 
regard them, according to the Rules 
which have been explained in another 
r oi T 


FA 


See the fifth Article of the ſixth Seftion. of Thtors. 
See the Title of Syndicks, Directors, &c. 

cee the fifth, frxth, ſeventh and eighth Articles of 
the forth Sellin of Tore, . 
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The ſecond fort of Engagements 9. Ne fe 
which do not paſs to the Heirs, or Ex- ond ſort of 
_— contains ſome of thoſe into e, 
which people cannot enter but yolunta- 
rily, and 5 mutual conſent of all par- ze” 
ties, and which are ſuch that the parties 
concerned chooſe reciprocally one an- 
other upon ſome dation which 
are limited to their perſons. Thus per- 
ſons who give to their Attorneys, or A- 

ts, the charge either of all their Af- 
irs in general, or of ſome Affair in 
particular, and the Attorneys or Agents 
who accept of this charge, enter into a 
voluntary and mutual Engagement, by 
the truſt and confidence which they 
have in one another l. Thus, thoſe who 
enter into Partnerſhip together, whe- 
ther it be a Partnerſhip of all their 
Goods, or a particular Partnerſhip for 
carrying on any Trade or Commerce, 
form among themſelves a voluntary Tie 
or Engagement, in proſpect of the ad- 
vantages which they may reap from one 
another, by the induſtry, fidelity, and 
other qualities that each of them conſi- 
ders in the other m. Likewiſe thoſe 
who having ſome differences with one 
another, agree to refer the matter to 
Arbitrators, may perhaps take this way 
of adjuſting matters, only becauſe of 
the particular friendſhip, or other con- 
ſiderations, which they may perhaps 
have one for the othern. So that in all 
theſe caſes the Engagements of the one 
towards the other are founded upon 
Motives which are limited to the per- 
ſons: for which reaſon it is juſt, that 
their Ties and Engagements ſhould end 
by their death. But their Heirs, or 
Executors, in the ſame manner as thoſe 
of Tutors, are bound for all the conſe- 
uences which may regard them; pur- 
fon to the Rules which have been ex- 
plained in their proper places o. 


| See the ſixth Article of the forth Section of Proxies. 

m See the ſonrteenth Article of the fifth Section of 
Partnerſhip, 

See 


ments which 


"I 
1 
WEEDS + 
Woes” 
I 
2 jb * 
4 ip Y 
. 
> 
Ne. 
7 
2 9 

9 
1 
+. 
1 
1 
3 
3 
* os! 
th 2 4 
Wn 
= 
1 
n 
FS "3 
3 
1 
ö 47M 
* "YC 
e 
42" 
_ £2: 
1, 
"228 
"4 
£155 
4. 
+14 
88 
4 —— wu 
1 FAY 
5 — by” 
530 
27 ay” 
we. 
88 ; 
OY 
- > 
2X I 
+ <8 
'OF& ow 
-* 5: 
5g bY. 
1 
Eh * 
9 
AY 
* | % 
on 
x 
2 
= 
* 
— 
WED 
s ©: 
e 
WIT - 
3 
Ca 
4 
"> 
« * 25 
1 
IM 
1 
5 "v7 
"3 
- 
7 
ja 
oa "4 
$428 
4% b 
8 
"2M 
LY 
2-38 
3,28 
IV 9 
4 5 br 
x 
8 
5M 
& oy 
1 
K 9 
8 
3 
3 
—_ 
5 5 
: Mga 
Y 7 
3s 7 
MY 
* 
N 
2 
9 
1 
8 


r ͤ IIS D Te . 1 N * 
CF n =x/ es 3 BE 88 Ha 2 7 3 5 3 
49 D 18 "SIN 3 EOS; 3 r I 
& e =P us” ed 


i of 
. 


8 4 = ” * 5 Pn, 

, 1 A TE . 

p , R NE r e /// CR Her ar eter 3 

DUANE A RO IS og CUE Bans RS on tolls Be WO LEI EE BEE OE EC ONS : 33 JON 

* ” 23 D ee . TT A 5 . I TL OAT OTST LES ix 7” 

, fone i a RE e ee EE Ig es Ee Le PE Le CER WE ee d a IE CESSES 

. I 3 i „30 3 3 . ICT S ot JOE STE 8 . 
J CL CCS CCC CCC us 

US Ot ER og, DOOR PII IT OREN 30> 30 Eat nl 3 . 8 
TCC ͤ ͤ ⁰ b A ĩ ͤ ⁵ T ⁵ 1 n * : 
43 n e OY og} Rr "IL © 
8 UTI n 2 5 7 


A 1 = 2 * 
3 ͤ RS He? , 
1 W 


S Fs 
rant LID * SS REIT SET 8 aa 1 7 
1 FF oe ESE. he ITS PRs 2 RR 


/ Heirs and Executors in general. Tit. I. Sect.7. 597 


a See the ſixth Article of the firſt Section of Com- 
promiſes. 

o See the ſixth Section of Partnerſſ ip, the ſixth, ſe- 
venth and eighth Articles of the fourth Section of Proxies, 
and the fixth Article of the firſt Section of Compromiſes. 


TEST, Av 


Of the Engagements which may be 


impoſed on an Heir, or Executor, 


and by what kind of Diſpoſitions. 


The CONTENTS. 


1. Charges which may be impoſed on an 
ea + 2 

2. By what Diſpoſitions the ſaid Charges 

mmnay be impoſed. | 

3. What theſe Diſpoſitions ought to be. 

4. Firſt Rule, that the. perſons who diſ- 

| poſe be capable of diſpoſing. 

5. Second Rule, that the perſons who are 
to receive the benefit thercof, be not 
incapable of it. | 

6. Third Rule, that the Diſpoſitions be 

| made in due form. | 

7. Fourth Rule, that the Diſpoſitions do 
not exceed the bounds preſcribed by 
Law: 


8. Difference between that which is de- 


fective by the fourth Rule, and 
that which is ſo by the others. 

9. The detail of what particulars relate 
to theſe four Rules, ſhall be ex- 
plained in its proper place. 

10. In what manner theſe Diſpoſitions 
ought to be performed. 


J. 


NE may 1 on an Heir, whe- 
ther he be Heir by Teſtament, or 


be impoſed Heir at Law, all thoſe kinds of Charges 


which have been mentioned in the fifth 
Article of the foregoing Section, and 
in general all manner of Charges with- 
out diſtinction; provided they be poſſi- 
ble, honeſt, and lawful. For whatever 
is impoſſible, or contrary to good man- 
ners and decency, or is declared to be 
unlawful by any Law, the ſame can be 
of no force to oblige any one a. 

* Diſponat unuſquiſque ſuper ſuis ut dignum eſt, 
& ſit lex ejus voluntas. Nov. 22. C. 2. 

Publice expedit ſuprema hominum judicia exi- 


tum habere. J. 5. . zeſt. quemad. aper. Impoſſibi- 
lium nulla obligatio eſt. J. 185, . de reg. jur. 


II. 
All the Charges in general which may 


Diſpoſitios be impoſed on Heirs, or Executors, are 
the ſaid regulated by two ſorts of Diſpoſitions. 


1 


One is of thoſe which are called Diſpo- 
ſitions in view of death, which are re- 
vokable, and which have not their ef- 
fect but by the death of the perſon who 
has made the Diſpoſition, ſuch as Teſta- 
ments, Codicils, and Donations made in 
view of death; which comprehends Le- 


gacies, Fiduciary Bequeſts, Subſtituti- 
ons, and whatever elſe may be ordained 
by theſe forts of Diſpoſitions. The o- 


ther kind is of thoſe which are irrevok- 
able, ſuch as Donations which are to 
have their effect in the life-time of the 
Donor, and other Acts of the fame na- 
ture, which may contain fome Engage- 
ment that one impoſes on his Heir. 
Thus, for example, he who in his life- 
time ſhould make a Donation of a Houſe, 
or other Tenement, may by the ſame 
Contract charge his Heir, or Executor, 
to ſuffer after his death a Service on an- 
other Houſe or 'Tenement which is part 
of his Inheritance, for the behoof of 
the ſaid Houſe or Tenement which he 


had made over by Deed of Gift, not 
being willing to ſubject himſelf to that 


Service, during his own life-time. 'Thus 
one may make a Contract for tounding a 
College, or Hoſpital, the execution 
whereof ſhould not commence till after 
the death of the Founder, altho' the 
Contract be irrevokable. 


This is a conſequence of the preceding Article. 
IL 


To oblige the Heir, or Executor, to 3. 7%: 


the performance of the charges which theſe Diſpo- 
| ſitious ought 


to be. 


the perſon to whom he ſucceeds has a 
mind to impoſe upon him, it is neceſſa- 
ry, that the Diſpoſitions by which the 
ſaid Charges are enjoined, be ſuch as 
may have effect. And in order to give 
them their effect, it is neceſſary that 
they be made according to the Rules 
which follow. After which they are in 
the place of Laws, to the Heir, or 
Executor e. 


© See the following Articles, 


IV. 


The firſt Rule for the validity of the 4. Firſt 
Diſpoſitions which contain the charges Rule, that 
that are impoſed on Heirs, or Execu- che perſons 
tors, is that the ſaid Diſpoſitions be who diſpoſe, 


be capable 


of diſpoſing. 


made-by perſons who have power to 
make them, and in whom the liberty of 
1 does not meet with any ob- 
ſtacle, by their being under any of the 
Incapacities which have been explained 
in the ſecond Section, or others which 
ſhall be explained in their proper places. 


See the ſecond Section of Teſtaments. 


V. We 
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Charges 
may be iin- 
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5. Second We may lay it down as a ſecond 
Ride, ch Rule, that the Diſpoſitions by which 
% c any charge is impoled” on an Heir, or 
» -eive che Executor, in favour of ſome perſon, 
6 oft Much as a Legacy, a Fiduciary Bequeſt, 
thereef be and others of the like kind, — to 
yr of i, be made in favour of perſons capable of 
receiving theſe ſorts of Benefits s. 
© We cannot give to thoſe whom the Laws have 
made incapable of receiving. See the ſecond Section 

of Teſtaments. . (47k FER 

; © 

6. Third The third Rule is, that the ſaid 


Bale, that Diſpoſitions be made according to the 


3 form preſcribed by Law. Thus, as to 


made in due Diſpoſitions made in view of Death, it 


fam. is neceſſary to obſerve therein the num- 
-. > vor or Witneſſes, and the other forma- 
lities, which ſhall be explained in their 

places f. So likewiſe as for Diſpoſitions 
which are to take effect in the life-time 

of the parties, it is neceſſary that they 

be ſuch as the Laws preſcribe. As if it 


is a Donation which is to take effect in 


the life-time of the Donor, it is neceſ- 
ſary that it ſhould be accepted by the 
Donee, and regiſtred s. 


© See the third Section of Teſtaments, and the firſt | 


Section of Codicils. 
5 See the ſecond and fifteenth Articles of the firſt Sec- 
tion of Donations. 


VII. 


7. Forth The fourth Rule is, that the Charges 


Ree, that impoſed by the ſaid Diſpoſitions, do not 
3 vii the bounds which the Laws have 
exceed the {et to the Liberty of diſpoſing, in order 
bounds 5 to preſerve to the Heirs, whether they 
be inſtituted by Teſtament, or ſucceed 

to an Inteſtate, the Portion of the Goods 
of the Succeſſion, which the Law has 
reſerved to them. Thus, the Teſtator 
cannot by any charge or impoſition 
whatſoever, diminiſh the Legitime of 
his Children, or Parents. Thus, in the 
Provinces of France which are governed 
by the Roman Law, the Teſtator can- 
not bequeath above three Fourth Parts 
of the Eſtate which he leaves behind 
him; and the Heir, or Executor may 
get the Legacies to be reduced, fo as 
that there may remain to him at leaſt 
one Fourth Part of the Succeſſion. 
And the Fiduciary Bequeſts have like- 
wiſe their bounds b. And in the Pro- 
vinces of France which have their par- 
ticular Cuſtoms, one cannot bequeath 


mere than what the ſaid Cuſtoms allow 
of. 


Law. 


See the Title f the Legitime, that of the Falci- 
dian Portion, and that of the Trebellianick Portion. 


VIII. 


Diſpoſitions which are defective by one rence be- 


of the three firſt Rules which have teen that 


5 | * C; which is de- 
been juſt now explained, and thoſe e 


which are contrary to the fourth; that ue 4e, 
theſe are not altogether null for having and that 
exceeded the bounds of the Liberty v « { 
which every one has to diſpoſe, bur are . fan E 
reduced within the ſaid Bounds. And 
that the Diſpoſitions which are made 
contrary to one of the three other Rules, 

that is, either by perſons who have not 

the power of making them, or in fa- 

vour of perſons who are not capable of 
receiving any benefit by them, or if 

they are defective in ſome formality, the 

want whereof is ſufficient to annul them, 


ſuch Diſpoſitions have no effect at all, 


and are no ways obligatory i. 
This is a conſequence of the four preceding Articles. 


IX. 


All theſe cauſes which may either an- g. The de- 
nul Teſtaments and other Diſpoſitions, rail of wha: 
or hinder them from having their en- % 
tire effect, ſhall be explained in their h fue 
proper places l. And it is ſufficient here Rules ſpall 
to give this ſhort view of theſe general # explan- 


S . d m it 
Principles, and to obſerye their Order. „, Fa ow 


1 See the places quoted on the fourth, fifth, ſixth, and 
ſeventh Articles. | 


X. 


When the charge impoſed upon the 10. In what 
Heir, or Executor, whether it be a Le- manner 


Bac, or any other charge, ought to 24 __ 
a 


, : \ . tions ought 
ve its effect either in whole or in part, in e fu. 


he ought to perform it in the manner formed. 


preſcribed him by the Teſtament, or 
other Diſpoſition. And if there ariſe 
any difficulties concerning it, they are 
to be decided by the Rules which ſhall 


be explained in their proper place m. 


m See the ſixth, ſeventh, and eighth Sections of 
Teftaments, and the eleventh Section of the ſame Title. 


There is this difference between the g. Dife- 
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S EC T. VIII. 


Of the Engagements hich "ariſe 


' from ' the "Qudlity of Heir or 


Executor, although the perſon to 


 -2whom he furteeds does not impoſe 


The CONTENTS. 


1. The Heir is bound for all the charges of 
the Inheritance, altho" they were 
unknown to the deceaſed. _ 
2. For the charges of the Inberitances 
which had, fallen to the perſon to 
whom he ſucceeds. ; 
3. For the Subſtitutions, or Fiduciary Be- 
"queſts, with which the deceaſed 
was charged. | 
4. For all other Charges, Claims, and 
Diemands on the Succeſſion. 
5. For the damages occaſioned by any of- 
fence or crime of the deceaſed. 
6. For the Debts which are payable only 
after his death. 
7. For the Funeral Expences. 


I. 


1. TheHeir L Very Heir, whether he be Heir at 
4 8 - Law, or 8 by a Teſtament, 

who accepts an Inheritance, engages 
_— himſelf thiredy ro all the charges T3. 
rizance, al-Tnheritance without diſtinction, and 
tho' they even to thoſe FRCH periags the perſon 
were n to whom he ſucceeds. was n of. 


known to N e e JJ 
And as he has all the Effe d all 

the deceaſ- Sz MN 

ed. 4 the Rights of the Inheritance, even 
thoſe which have fallen to. it ſince the 
death of the perſon to whom he ſuc- 
ceeds, fo he is alſo bound for all the 
charges which have happened ſince the 
ſaid death -. - 7 


* See rhe ſecon Article of the fifth Seclen; the fit 
Avtiele of the ſixth Sectinm; and the ſecond Article of the 
following Seffion. POM: 


Il. 
2. For the If in the Succeſſion which paſſes to 


charges of an Heir or Executor, there happen to 
the liber be other Succeſſions which the deceaſed 


ale bag or his Authors had inherited, all the 
fallen to the Charges of thole ſeveral Succeſſions, are 
p*rſom ro confounded and united in the perſon of 
2 , this Heir or Executor, and he becomes 


liable for them all b. 


b See the ſixteenth Article of the firſt Section. 


Of Metro in Eurtuuri in gonerul Tit: t. Sect. S. $99 


- Tf there are any Goods in a Succeſſion 3. For che 
which are ſubject to ſome Fiduciary Be- Sie 

ueſt, or Subititution, with which the . 
ceaſed or his Authors had been charged, ſs with 
the Heir or Executor will be Bound to which the 
reſtore chem to the perſons who ſhall 27% 
appear to have the right to them when, 7 
the caſes thereof ſhall happen. f 


© Fee the Title of Subſtitutions in the fifth Book. 
IV. 


The Heir or Executor is bound in 4. For all 


general and without diſtinction for all % Oh. 
the Debts owing by the deceaſed, and 
for all other kinds of charges whatſo- „andi on 
ever, and for the Claims and Demands he Succe/ 
which Creditors or others may have /n. 
againſt the deceaſed, or on the Goods 
of the Inheritance d. 

4 Heredes onera liæreditaria agnoſcere pla- 
cuit. I. 2. C. de hered. att. See the following Sec- 


tion. 

3 
Me muſt reckon. among the charges 5. ro the 
for which the Heir or Executor is damages 
bound, altho' the deceaſed may have or- K 
dered nothing about them, the reſtitu- * 
tion and ſatiskection ch the deceaſed crime of the 
may owe for damages he has done by deceaſed. 
ſome Crime or Offence e. This ſhall be 
the ſubject matter of the tenth Section. 
© See the teith Sectiun. 


W 

We may likewiſe place in the ſame 6. For the 
rank the debts which could not be . debts which 
manded from the-'deceaſed during his _ 2 4 
life-time 3. as if he had bound himſelf for % * 
a Sym, of Money which was not to be 
paid till after his death: or if the perſon 
who was Surety for him haying paid 
the debt after his death, demands his 
tor, which he could not demand from 
the deceaſedf, 

Hxtediterium æs dlienurm intelligitur etiam id 
de: quo cum defuncto agi non poterit: veluti quod 
is cum moreretur daturum ſe promiſiſſet. l. 2. F. 
de reb. auth. Jud. pofitd.. ſeem gue is qui pro de- 


functo fidejuſſit poſt mortem ejus ſolvit. 4. 1. in f. 


n 3 
| Lauf the Heir or Executor is bound 5. For the 


for the Funeral Expences of the perſon Funeral 


to whom he ſucceeds s, which ſhall be #2” 
the ſubject matter of the eleventh: Sec- 
r See the eleventh Sefton. 
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A TABLE of the Plan of the 


5 


T l Charges of HE1RSs, 
vor EXECUTORS. 7 


TE muſt add here by way of con- 
Y.:::clufion, or recapitulation of this 


and the three foregoing Sections, that, 
zlã s has been remarked in the Preamble 
to the fifth Section, we have endeavour- 

ed to laydown in theſe four Sections, as 


it were in a Plan, a general Idea of the 
Rights of Heirs and Executors, and of 
their Engagements, in which one might 


ſee them all together, and in order, 
| e OG the detail of the Rules 
of all thoſe 


e different matters which 
ought to be explained in different pla- 


ces. And it is now neceſſary that we 
ſhould ſubjoin here a Summary View of 


the ſaid Rights and Engagements, as it 
were in a Table, of the ſaid Plan, and 
there mark the places where the parti- 
cular Rules relating to each matter are 
to be met with, n > 
Some may perhaps think, that it 
would have been more proper to have 
placed this Table at the head of the 
fifth Section, immediately after the Re- 


mark which is there made; but we 


have judged it more convenient, that 
we ſhould firſt explain the ſaid Rights 


and Engagements, in order to avoid 


confuſion and obſcurity, being perſuaded 
that this Table will be more eaſily un- 


derſtood here, after the reading of thoſe 


four Sections, than it would have been 
had it been placed before them. 


The Rights of Heirs and Executors, and 
. the places where they are treated of. 


1. The Right of accepting or renoun- 


cing the Inheritance, which includes 
the Right of deliberating. See be 
firſt Section of the ſecond Title of this 
it Boot, and the third Title of the 
2. The Right of accepting the Succeſ- 
ſion with the benefit of an Inventory. 
See the 1 Title of the ſame Book. 
3. The Right of a Legitime, for 
the Heirs to whom it is due. See the 
third Title of the third Book. 


4. The Right of getting the Legacies, 


Fiduciary Bequeſts, and Subſtitutions 
reduced to what is regulated by the 


Law. See the third Title of the fourth 


— and the fourth Title of the fifth 
00k. * dp 
5. The Right of ſelling, or making 
over by Deed of Gift to others the 
Inheritance, or diſpoſing of it other- 


N \ . N 
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7. The Right of Co- heirs to come to 


them. See the fourth Title of this fir b 
ook. b 

8. The Right of Accretion among the 
Co: heirs. See the ninth Section of Teſ- l 
Ws 1, | 7; E 
9. The Right of Collation of Goods 1 
among Co-heirs. See the fourth Title b 
of the ſecond Book. 3 5 3 
10. The Righr of Reyerſion to thoſe I 
who ought to have it. See the third I 
Section of the ſecond Title of the ſecond J 
V I 
Charges impoſed upon the Heir or Execu- 3 
tor by the Fill of the perſon to whom I 
he ſucceeds, and the places where they J 
are treated b. 2 

1. The Charge of paying the Legacics. 3 


2. The Charge of reſtoring Fiduciary 1 
the fifth Book. 


whom the Heir ſucceeds. See the 


1. The Charge of acquitting the debts 


wiſe. See the ſeventh Article of the 
thirteenth Section of this Title, the ſe- 
cond Article of the fourth Section ofithe 
Contract of Sale, and the twenty fourth 
and twenty fifth Articles of the tenth 
Section of the ſame Title. 
6. The Right of tranſmitting the Suc- 
ceſſion to their Heirs. See the tenth 
Section of Teſtaments. © 


a Partition of the Inheritance org : 


See the ſecond Title of the fourth Book. 


Bequeſts. See the ſaid ſecond Title of 
the fourth Book, and the third Title of 


3. The Charge of executing all the o- 
ther Diſpoſitions of the perſon to 


eleventh Section of Teftaments, and the 
Title of Legacies, and that, of Subſti- 
tutions, both Direft and Fiduciary. | 


Charges of the Heir or Executor which 3 


are independent of the Will of the 
' perſon to whom he, ſucceeds, and the 
Places where they are treated of. 


due from the Succeſſion, and what- 
ever elſe may be due from the Heir 
or Executor. See the following Section. 

2. The Charge of acquitting the Da- 
1 occaſioned by any Crime or 
Offence of the perſon to whom the 
Heir fucceeds. See the tenth Section 
of this Title. RE IR 

3. The Charge of acquitting the Fune- 
ral Expences. See the eleventh Section 
. ; 
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Tn what maner the Heirs or Exe- 

_ "Debts, and for all the other Char- 
ges of the Inheritance. 


"A Lthough all the Articles of this 

A Section make mention of no other 
charges in particular, beſides the paffive 
Debts, that is, 'theDebts owing by the 
deceaſed ; yet the Rules which are here 
explained ought to be applied to the 
other forts of Charges, ſuch as Legacies 
of different kinds of things, Funeral Ex- 
pences, and all others. For there are 
none of them which may not be con- 
verted into paſſive debts by reducing 
their Eſtimation to a certam Sum of 
Money, if the Heirs or Executors fail 
to acquit them. Thus, the Rules of 


this Section are common to all the kinds 
of Charges of an Inheritance, according 


as they may be applied to them. 


\ Ubi quid fieri ſtipulemur, fi non fuerĩt factum, 


pecunia dari oportere. J. 72. F. de verb. obl, See 
the firſt Article of the eighth Section of Legacies, 


The CONTENTS. 
I. Divers kinds of | Charges. 1 2] 


2. The Heir is bound for the debts, altho 


they exceed the value of the Goods 
of the Inheritance. 


3 Three ſorts of debts, thoſa which are 


merely Perſonal, thoſe whith have 
a Mortgage, and thoſe which are 
Privileged. £ 


| 4. OOO of theſe | three hinds of | 


ebts. 


5. Preference of the Creditors of the do- 


ceaſed to thoſe of the Heir, in the 
© Goods of the Inheritance. 
6. Preference of the Greditors of the Heir 
| to thoſe of the deceaſed in the Gvods 
belonging to the Heir. 
7. Creditors. who have neither Mortgage 


nor Privilege. ſhare equally in pro- 


portion to their debts. 


8. The Creditors. of the decedſad come in 
| all alike on the Goods of the Heir. 


o. Separation of the Goods of the Inhori= 


tance from thoſe of the Heir. 
10. The Heivs are bound perſonally for 
their portions in the Iuheritause, 


and fuch of them as have the Goods 


which are mortgaged for” a Debt, 
are boum for the whole Hebt. 
V . 1 | 


Of Meirs au Exetntors i general, Tit. 1. Sect. 9. 601 
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11. The debt ſerufed by Mortgage or Pri- 
Dilege, is divided with reſpect to 
the Heirs. 5 5 
12. How all the debts are divided among 
the Co-heirs. 
13. The debts are divided among the Co- 
.. heirs, even againſt the Exchequer. 
14. The inſolvency of one . of the Heirs 
Auoes not hinder this diviſſon. 
is. The debts are divided according to the 
.. porttons of the Inheritance. 


3 | 
E muſt comprehend under theſe 1. Divers 
Y Y words of Paffve Debts and Char- #4 f 
es of an Inheritance which the Heir or e. 
Xecutor is bound to acquit, not only 
all that was owing by the deceaſed upon 
his on account, and all that which he 
has impoſed on his Heir or Executor, 
but in general all the Rights which may 
affect the Inheritance a. | 
* All theſe different Charges are acquitted by the 
Heirs according to the Rules which ſhall be explained 
in this Section. 5 


3 20 21 
et? 


The Heir or Exeeutor who ere 2: Zh 7 | 
lat is bound for 


the Inheritance urely and ſimply zl the debts, 


is to ſay, who does not take the benefit % ray 


of an] yentory; of which mention has exceed the 


een made in the fifth Article of the fiſtli value of che 


b 
Section, is bound indefinitely and With- Cod ofthe 
out diſtih&ion for all the debts owing era. 
by the deceaſed, and for all the other 
charges of the Inheritance, whatever 

Sum they may amount to, and altho' 


they exceed very far the value of the 


Goods of the Inheritance. For it de- 
pended only on him either not to ac- 
cept the Succeſſion at all, or to take 


the benefit of an Inventory. And hav- 


ing entered to the Inheritance without 
this precaution, he has engaged himſelf 


' irrevocably for alt rhe Charges whatever 
ti neee, 


non fit ſolyentio, plus quam manifeſtum eſt, J. 
. de acquir. tel omits. Dated. 
3 W iod 
The Engagements of Heirs or Execu- 3. Tree 
tors for the paſſive debts are different, ue of 5 
according. to three different kinds of . f 8 
debts. The firſt is of thofe which are nah Per- 


* Heteditas quin 72 nos er alien; etiamfi 


ſecurity: And the third 1 f 
which are Privileged. We muſt di- h ae 
ſtinguiſty theſe” three different ſorts o 
debts; in order to diſtinguiſh likewiſe 
the Rights of the Creditors” againſt the 


Heir or Executor, and the different 


Hhhh Engage- 


f Privileged. 
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6a 
Engagements which the Heir is under 

to the Creditors e. 

© See the following Articles 


W 
perſonal debts are thoſe 


4. Defini- The purely p | 
tim of 9 which 55 all only in a bare Promiſe, 
A Aas. or other Title or Security, which obli- 
ges only the perſon of the Debtor a; 
without having any Mortgage or Privi- 

lege on any part of his Eſtate. The 
Hypothecary Debts are thoſe for the 
ſecurity of which the Creditor has a 
Mortgage e. And the privileged Debts 

are thoſe which have ſome ot the Pri- 

vileges that have been explained in the 

fifth Section of Pawns and Mortgages. 


© Adtiones in perſonam per quas intendit adver- 


ſarium ei dare, aut facere oportere, & aliis quibuſ- | 
dam modis. F. 1. inſt. de ad. l. 25. F. de g. G 


act. 
and Mortgages. 


* See the ſecond Article of the firſt Sectun of Pawns 
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Eſtate to them, or that they get a Sen-th, G 
tence of Condemnation againſt him. g ie 
But this Mortgage which they ma pho 
have on the Eſtate of the Heir, will 

take place only after the Mortgage of 

the proper Creditors of the Heir to 

whom he had. engaged his Eſtate before. 

For the deceaſed who was their debtor 

neither did nor could pive them a Mort- 

gage on the Eſtate of his Heirs. 


© Paulus reſpondit generalem quidem conventio- 
nem ſufficere ad obligationem pignorum: ſed ea 
quæ ex bonis defuncti non fuerint, ſed poſtea ab 
hærede ejus ex alia cauſa acquiſita ſunt, vendicari 
non 20 a creditore teſtatoris. J. 29. de pign. & 


Hypothecam eſſe non ipſius hæredis rerum, 
ſed tantummodo earum quz 2 teſtatore ad ( hære- 
dem) pervenerint. J. 1. in f. C. mm de legar. 


VII. | 


When there are ſeveral Creditors of y. Creditors 


the deceaſed who have neither Mort- who have 
gage nor Privilege for their Debts, they 29% 


Mortgage 
nor Frivi- 


come in ſhare: and ſhare alike, both in 
the Goods belonging to the Heir, and lege ſhare 


| Prefs. The Creditors of the deceaſed for on thoſe which belonged to the deceaſ- equally in 
2 debts purely perſonal, ſuch as thoſe who ed, and every one receives his ſhare of 
* —_— 7 are called 8 by Bond or Note, them in proportion to his debt, if there ,,,, 
pes thoſe that is, who have only a bare Promiſe © not 000s enough 112 ſatisfy the 
Fad nd, pe? us er e an in gene- whole Debts®. 20S hy 
r the Goods ral all thoſe who had no Mortgage on » Tyjbutio fit pro rata ejus quod cuique debea- 
2 the Eſtate of the deceaſed cheir en tur. J. 1. f. al. F. de ds + ot oc 
are nevertheleſs preferred in the Goods Section of the Ceſſion of Goods. 
of the deceaſed before the Creditors of — 1 O VIII. | 


the Heir or Executor, even although 5 1 
| ee ore? Ba ip If there are Creditors of the deceaſed g. Ne cꝰe- 


they may have Mortgages for the ſecu. It there? f 
rity of what is KS. them. For al- who had Mortgages, they are paid out dior- of the 
d to their 44/4 


though the Goods of the deceaſed be of the Effects which belonged | 
S Fey Du che Heir.” Debtor, according to the Order of their e en - 


ER "Ne. 8 7 2 
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mortgaged to the Creditors of the Heir, ng | 
if he had mortgaged to them all the Mortgages; but if the Goods of the cf the q 
Goods which he thould acquire for the deceaſed are not ſufficient to acquit Heir. 3 


future, yet the Goods of this Inheri- them, and that they come upon the 
tance are in the firſt place appropriated Goods of the Heir for their payment, 
for the payment of the debts of the de- in that caſe they come in jointly with 
ceaſed, - and have been tranſmitted to the other Creditors of the deceaſed who 
the Heir only upon this condition, that had no Mor e For they have all of 
he ſhould acquit the debts. And it is them their * t againſt the Heir, on- 
ſtill with much greater reaſon that the 9 from the ſame time, and from the 
Creditors of the deceaſed are preferred, day that he accepted the Inheritance. 
who have a Mortgage or Privilege on But the Creditors of the deceaſed, whe- 
thoſe very Goods f. ther they had Mortgages, or no, who 
. hey gaet firſt a Mortgage on the Eſtate of the 
Quoties hæredis bona ſolvendo non ſunt, non Heir, whether it be that he en 
ſolum creditores teſtatoris, ſed etiam eos quibus le- 1 2 Wy 1 8 Sages 
gatum fuerit, impetrare bonorum poſſellonem æ. himſelf to them in this manner, or that 
quum eſt, J. 6. F. de ſeparar. See the ninth Ar- they obtain Judgment againſt him, will 
ticle. be preferred before the others in the 
VI. Goods belonging to the ſaid Heir i. 


. | Cum de pignore utraque. pars contendit, re- 
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6. Profe- 


ee 1 choſe who have Mortgages for the ſecu- gui ow. 1. 11. F. cod. See the two preceding Ar- 
the Heir i Tity of their debts, have no Mortgage ticles. 8 
We muſt not confound in this Article the Right which 
the Creditors of the deceaſed have againſt the Heir, with 
the Mortgage which they have on the Eſtate of the Heir. 

For 


theſe of theon the proper Goods of the Heir or 
deceaſed, in Executor, until he either engages his 
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Of. Heirs and Executors iu general. Tit. 1. Sect. 9. 603 


Fur all the Creditors f the deceaſed, whether they had 
Mortgages from the deceaſed or not, acquire their Right 
againſt the Heir the very moment that he accepts the In- 
heritance, as is ſaid in the Article, but they have each 
of them their Mortgage on the Eſtate of the Heir, only 
from the time that he obliges himſelf to them in this 
manner, or that he is condemned by a Sentence. _ 


. IX. 

9. Separa- _ Tn all the cafes where there is a com- 
__ 7 petition between the Creditors of the 
Tuberizance deceaſed and thoſe of the Heir, all the 
from thoſe Creditors of the deceaſed are preferred 
of the Heir. in the Goods which belonged to the 
deceaſed before all the Creditors of the 
Heir. And in order to their exerciſing 
of their Right, they may demand a Se- 
paration of the Goods of the Inheri- 
trance from thoſe which belong properly 

CRT WR. | 
Eft juriſdictionis tenor promptiſſimus, indem- 
nitatiſque remedium edicto prætoris creditoribus 
hæreditariis demonſtratum, ut quoties ſeparationem 
bonorum poſtulant, cauſa cognita impetrent. J. 2. 
C. de bon. auth. jud. poſſul. See the Title of the Se- 

paration of the Goods of the deceaſed, c. 

The Creditors of the Heir have the ſame preference on 
their part as to the Goods belonging to the Heir, and 


demand this Separation, as has been remarked in 
the Preamble to the ſame Title of the Separation of Goods. 


X. 


10. Th When there are two or more Heirs, 


| Heirs are the Creditors of the deceaſed ought to 


_ D diyide their demands againſt every one 
2 of them according to 5 portions they 
tin in have in the Inheritance, and they can- 
the Inheri- not ſue any of them for the portion of 
zance, and the debt that falls to the ſhare of the 


a. Bo others, nor can they demand the whole 


' Goods which debt from any one of them alone. But as 
are mort- for the debts which arc ſecured by 4 
gaged for Menne or which have a Privilege, 


Debt, are Hm N. Tix LA TAL, 
Js fe the Creditors 1 demand their pay- 


the whole ment out of the Effects which are ſub- 

Debr. ject thereto, altho* they have fallen to 

the lot of any one of the Heirs ſingly, 

And this is what is meant by the com- 

mon faying, That the Heirs are bound 

for the Debts of the Succeſſion perſonally 

every one for his proportion, .and hypothe- 

carily for the whole®. Thus the Credi- 

tors: preſerve their Rights entire on the 

Inheritance; for they exerciſe their 

Mortgage and their Privilege on the 

Goods which are ſubject thereto; and 

they uſe their Right againſt all the 

other Goods of the Succeſſion, having 

an Action againſt every one of the Heirs 

according to the ſhare which they have 

in the Inheritan dee. 

N Ar 1460555 It oy” 2887 

* Pro bzreditariis partibus hæredes onera hæredi- 

taria agnoſcere etiam in fiſci rationibus placuit. 

3 vel hypotheca: tunc enim 
* VoL. I. 


por . rei conveniendus eſt. J. 2. C. di 
edit. aft, | Dir n 
Legatorum petitio adverſus hæredes pro artibus 
hæreditariis competit. Nec pro his, qui folvendo 
n ſunt, onerari cohæredes oportet. J. 33. F. de 
Alt. 2. 44) 
ee the twelfth and fifteenth Articles of this Sec- 
tion, and the ſixteenth Article of the firſt Section 
of Pawns and Mortgages | 
„ "pray RN 5 
Altho' the debt which is ſecured by 11. The 
a Mortgage, or Privilege, is not divi- debt ſcenred 
ded with reſpect to the Creditor, and . 
that he may demand the whole from vile, is 
the Heir who is in poſſeſſion of the divided 
Goods which are ſubject to it, yet the v rebel 
debt is divided among the Heirs: And 7e he Her. 
he who being in poſſeſſion of the Effects 
which are ſubject to the M e, or 
Privilege, has paid the whole debt, or 
is ſued for payment of it, ſhall be in- 
demnified by his Co-heirs, as ſhall be 
be ſhewn in the Article which follows n. 


" This is a conſequence of the foregoing Article. See 
the following Articles, and the ſixteenth. Article of the 


firſt Section of Pawns and Mortgages. 


All the debrs, whether they be barely 12. How 
Privilege, are divided among the Heirs, doggy 
ſo as that each of them ought to bear co-heirs. 
his part thereof according to the ſhare 
he has in the Inheritance; unleſs it be 
that one of the Heirs has been charged 
by the deceaſed to acquit the whole 
debt, or to pay more than his propor- 
tion of it. Thus the Heir who is ſued 
for more than his proportion of a debt 
which is purely perſonal, cannot be 
condeniute f t the Creditor for more 
than his ſhare amounts to. For with re- 
gard to the Heirs it would not be juſt 
that one of them ſhould be bound to 
pay the portion of the other. And as 
for, the Creditor, he is at liberty to 
ſeize upon the whole Eſtate before any 
of the Heirs take their portions out of 
it, and if he does it not, it is but juſt 
that the Security which he had on all 
the Goods of thè deceaſed for his whole 
debt ſhould follow the ſaid Goods, and 
be divided according as they are divi- 
ded. But as fot tlie debts ſecured by a 


Perſonal, or ſecured by WW e eder 


1 


| SY £9 55's, | D ly. | 13'w +I »4.g 
Mortgage or Privilege, as it is juſt that 


the Creditor ſhould preſerve his Mort- 
gage, or his Privilege, ſo he may either 
exerciſe his Right on the Effects which 
are ſubject to it, or without derogatin 
from his Security, he may ſue each Heir 
for his Portion. And if the Heir who 
is in poſſeſſion of that part of the Eſtate 
which is ſubject to the Mortgage, or 
Privilege, is ſued for the whole debr, 
Hhhh 2 he 
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he may have his recourſe a inſt his Co- 
heirs, who, ſhall e ir every 
one according to their ſhares  _ . 


Adiio quidem perſonalis inter hzredes pro Hin- 

gulis portionibus quæſitis ſcinditur : pignoris autem 

jure multis obligatis rebus quas diverſi poſſident, 

cum ejus vindicatio non perſonam obliget, ſed rem 

ſequatur : qui poſſident tenentes non pro modo ſin- 

poly m rerum ſubſtantiæ conveniuntur, fed in ſo- 

idum, ut vel totum debitum reddant, vel eo quod 

detinent cedant. J. 2, C. ff uus ex plur. hæred. cre- 

13. Ile The liberty which the Heirs have of 

4, dividing among them the debts which 
"vided a. dividing among them the debts whic 

mang the are purely perional, hath its effect with 

Co- leis, reſpect to all ſorts of Creditors whatſo- 

e 75 ever, and even againſt the Exchequer p. 

Exchequer. Pro hæreditariis partibus hæredes onera hare- 

ditaria agnoſcere, etiam in fiſci rationibus, placuit. 

EA. C !A m i TO 2 | 


i + A 


14. Nen. The ſame liberty of dividing the debts 
TT 7 E Perſonal among the Co-heirs, 
one of t 


97 be, hath its effect even in the caſe where 
"at binder One of them may prove inſolvent, For 
cha diviſt· the Creditor ought to blame himſelf for 
u. not having taken his Security on the 
| Whole Goods of the Succeſſign, before 

they were divided among the Co-heirs d. 


4 Nec pro his qui ſolyendo non ſunt onerari 
cohæredes oportet. l. 3 3. F. de legat. v. 


15. The Seeing he debts are divided among 
debts are the Co- heirs according to the ſhares 
divided ac- which they have in the Inheritance, it 
en is therefore upon this foot that each of 
the portion is therefore upon this foot that each o 
of the Inhe- them pays his proportion of them; and 
riance. altho' it may happen among Co-heirs, 
that beſides their Hesel Portions, 
whether they be equal or unequal, there 
is ſome Legacy, or other advantage left 
to one more than to the others, yet he 
will not be charged with the debts, but 
in proportion to the ſhare which he has 


in the Inheritance. 


* Neque æquam, neque uſitatam rem deſideras, 
ut æs alienum patris tui non pro portionibus bere- 
ditariis exolvatis tu & frater cohæres tuus, ſed pro 

Eſtimatione rerum prælegatarum: cam fit explorati 
juris hæreditaria onera adſcriptos hæredes, pro por- 
tionibus hæreditariis, non pro modo emolumenti 
pertinere. J. 1. C. fi certum pet, | See the twelfth 
„ ot no 1007 2; | 
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W, Cc. Book I. 
S 

Of the Engagements of the Heir or 
Executor, on account of Crimes 


and Offences committed by the 
- perſon to whom he ſucceeds. 


* 


M Lthough the principal Rules of 


2 the 4 15 of Heirs or Exe- 


cutors for the Crimes and Offences of 
thoſe prrions to whom they ſucceed, 
are different according to our Ulage 
from what they are in the Roman Law, 
yet 1t was not proper to leave out this 
matter intirely, it being ſuch an eſſen- 
tial part of the Matter of Succeſſions, 
and the Rules thereof being of ſuch a 
neceſſary and frequent uſe. _ 

In order to underſtand aright the dif- 


ference between the Roman Law and 


ours in this matter, and to know what 
are the Rules of the Roman Law which 
we retain, and thoſe which we reject, 
it is neceſſary to obſerve the Principles 
thereof, which follow. 

It appears from the Laws of the Di- 
pelts and thoſe of the Code, which re- 
ate to this matter, and which are ſcat- 
tered up and down in divers places, that 
in relation to the Condemnation of the 
Heirs of thoſe who were guilty of 
Crimes and Offences, they made one 
firſt general diſtinction between Offen- 
ces which were called private, in which 


every one could ſue only for his own 


particular intereſt, ſuch as Theft, Inju- 
ry, and ſome others, and the Crimes 
which they called publick, becauſe all 
8 were admitted to proſecute the 
Offender, in order to bring him to con- 
dign puniſhment, and even thoſe who 
had ſuffered no damage thereby, ſuch as 
the Crimes of High Treaſon, Parricide, 
Sacrilege, and others. 


As to private Offences, they diſtin- 
guiſhed in them the ſatisfaction which 
was to be made to the perſon who had 
ſuffered the damage, and which is com- 
monly called the Civil Intereſt, from 
the pecuniary Penalties to which the 
Offender was obnoxious, over and above 
the reparation of the damage. Thus, 


for example, in Theft, when he whoſe 


Goods were ſtolen did not proſecute the 
Thief in the extraordinary manner by 
an Accuſation, that is to ſay, Criminally, 
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as he might have done if he had pleaſ- 


edb, and that he ſued him only in a 


Civil Action, that is, for his Civil Inte- 
reſt, or the Damage which he had ſuſ- 
tained, and not for the puniſhment of 


the Crime which regards the Publick; 


the reparation that Was due to the inju- 


red party conſiſted in the reſtitution of 


the thing which was ſtolen, or of its 
value, with damages, and he had over 
and above for the pecuniary Penalty the 

uadruple of the value of the thing 
TI" if the Thief was taken in the 
fact, or the double if he was not taken 
in the fact. They diſtinguiſhed like- 
wiſe between the caſes where there had 
been an Action brought 50 the per- 
ſon who was guilty of the Offence in 
his life-time, and thoſe where the Ac- 


tion was only commenced after his 


death againſt his Heir. According to 
theſe diſtinctions, when the Offender 
had been cited into Judgment in his 
life-time, if he happened to die before 
Sentence paſſed againſt him, his Heir 


vas condemned not only to make Re- 


paration of the damages, but alſo to pay 
the pecuniary Penalty 7 to the 
nature of the Offence, as the double or 
quadruple in the caſe of a Theft. And it 


was judged that the deceaſed having 
been prevented by an Action, which in 


the event appeared to be well founded, 
he had incurred the Penalty, and that 
the Heir ought to pay it. But if there 
had been no Action brought againſt the 
deceaſed, and that it was only begun 
againſt the Heir, in that caſe he was 
not liable to the pecuniary Mulct d. And 
as for the Reparation of damages, they 
made another diſtinction between the 
caſe where the Heir of the Offender, 
who was not ſued in his life-time, reap- 
ed ſome advantage from the offence, as 
if the thing ſtolen was ſtill in being, and 
in his poſſeſſion, or if the Inheritance 
was any ways augmented thereby, and 


the caſe where the Inheritance was no 


ways bettered by it. In the firſt caſe, 


the Heir who reaped advantage from 
the Offence, was bound to reſtore all 


the clear profit which he had thereby; 
and in the ſecond caſe, the Heir having 
no advantage by the Offence, he was 
not bound to make any Reſtitution ©. 


. I. we. F. & Bet J. is. F de condifh,  cauſ. 
dat 


© F. 5. & H. ult. inſtit. de obl. qua ex delici. naſc. 

4 Conſtitutionibus quibus oſtenditur hæredes pœ- 
na non teneri placuit, ſi vivus conventus fuerat, 
etiam pcenæ per ſecutionem tranſmiſſam videri, qua- 
ſi lite conteſtata cum mortuo. J. 3 3. |. de obl. & 
af. I. 58. eod. F. 1. inf. inſt. de perpet. & tempor. 
act. l. 164. F de reg. jur. l. 139. cod. l. 87. cod, 


by Heirs and Exetitors in general. Tit. 1. Sect. id. 505 


Seeing the Heir of him againſt whom an Afi was 


commenced in his life-time, was obliged to pay the pe- 


cuniary Mulat, be was with much more reaſon bound 
to make Reparation for tha Damage. 

Sicuti pœna ex delicto defuncti hæres teneri 
non debeat, ita nec lucrum facere, ſi quid ex ea re 
ad eum per veniſſet. J. 38. de reg. jur. | 

In hæredem eatenus daturum 1 actionem (d 
dolo) Proconſul pollicetur, quatenus ad eum perve- 
nerit. Id eſt, quatenus ex ea re locupletior ad eum 
hæreditas venerit. J. 26. F. de dolo. _ | 

Toties in hæredem damus de eo quod ad eum 


pervenit, quoties ex dolo defuncti convenitur, noi 


quoties ex ſuo. J. 44. F. de reg. jur. 


Poſt litis conteſtationem eo qui vim fecit, vel 


concuſſionem intulit, vel aliquid deliquit, defuncto, 
ſucceſſores ejus in ſolidum: alioquin in quantum 
ad eos pervenit conveniri, juris abſolutiſſimi eſt: 
ne alieno ſcelere ditentur. J. un. C. ex elit. def. in 
quant. hered. conven. V. l. 2. H. ult. F. vi bon. rapt; 
V. J. 4. in f. F. de incend. ruin. naufr. l. 2. H. ult. F. 
vi bon. rap. | | 


As for the Publick Crimes, ſceing 
there are two ſorts of Puniſhments, 
thoſe which affect the Perſon of the Of- 
fender, ſuch as are all Corporal Puniſh- 
ments, the Deprivation of an Office, 
and others of the like nature, and Pe- 
cuniary Puniſhments, ſuch as Fines and 
Forfeitures f. And ſeeing it is only the 


Puniſhments of this ſecond kind that 


can paſs to the Heirs, the Roman Law 
made this difference between the Pecu- 
niary Puniſhments of private Offences, 
and thoſe of publick Crimes, that as to 
the former, A ts Heirs, as has been alrea- 
dy mentioned, were liable to them, if 
the Action was begun againſt the Offen- 


der himſelf in his life-time, altho' he 


died before Sentence of Condemnation, 
becauſe the death of the Offender in this 
caſe did not extinguiſh the Action for 
the Offence. But as for the Pecuniary 


Puniſhments of Publick Crimes, they 


did not fall upon the Heirs, unleſs there 
had been a Sentence of Condemnation 
againſt the deceaſed : And altho' there 
had been an Acculation lodged againſt 
the Offender, yet if he died before 
Condemnation, as his death extinguiſh- 
ed the Crime it ſelf, fo likewiſe its con- 
ſequences did not ſubſiſt any longer s. 
There were only two ſorts of Crimes 
excepted, for which the Criminals were 
proſecuted even aſter their death. One 
was the Crime of High Treaſonb, and 
the Crime of thoſe perſons who to prevent 
their Condemnation made away with 
themſelves i. The other ſort was of 
thoſe Crimes, the Proſecution whereof 
regarded, chiefly a Pecuniary Intereſt, 
ſuch as the imbezzelling of the Publick 
Money, Extortion, and the Crime of 
thoſe perſons who having been intruſted 
with the Adminiſtration of the Publick 
Money detained part of it in their 

| Ah hands}, 
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hands. In the two Crimes of the firſt 
ſort, it was the nature of the Crime it 


thereof aſter the death of the Criminal: 


and in the other Crimes of the ſecond 
ſort, it was the quality of the effect of 


the Crime which cauſed a Loſs that was 
neceſſary to be repaired. And it was 
for the {ame reaſon, that in ſome other 
Crimes the conſequence of the Pecunia- 

Intereſt made it neceſſary to ſue for 
the ſaid Pecuniary Intereſt even after 
the death of the Offender. Thus in the 


Crime of Adultery, ſeeing the Huſband 
of the Wife who was found guilty of 


this Crime had a right to his Wife's 


Portion, and that the Heir of the Wife 


could not demand it back of the Huſ- 
band; he was allowed to bring proofs 
of his Wife's Adultery, even after her 
death n. Thus the Heir was ſued in re- 
lation to the Confiſcation of Merchan- 


dize which the Exchequer had acquired 


a right to on account of the Crime of 
the deceaſed, who had defrauded the 


Publick of the Cuſtoms due for the ſaid 
Goods n. Thus in the caſe of an Heir 
who had neglected to proſecute the 


Murderers of the perſon to whom he 
had ſucceeded, ſeeing the ſaid Inheri- 
tance was for that reaſon forfeited to 
the Exchequer, this Pecuniary Intereſt 
therefore was the cauſe why the ſaid 
Heir was proſecuted for this negle& 
even after his death®. Thus in the 
Crime of Forgery, it was neceſſary after 
the death of the party accuſed, to prove 
the Crime, in order to recover againſt 
the Heir the profit which he had made 
by the ** 85 And in theſe and the 
ke caſes, ſeeing after the death of the 
py accuſed, the Proſecution was not 
or perſonal Paniſhmenrs to be inflifted 
on the perſon of the Offender, but onl 

for the Pecuniary Intereſt ; the Cogni- 
zance thereof was therefore in that caſe 
taken away from the Criminal Judge, 
and left to the determination of the 
Judge who had Cognizance of the Civil 
Intereſt, that being the ſingle matter in 
queſtion after. the death of the Offend- 


er d. We may further obſerve in rela- 


tion to this ſubject, that there was in 


the Romas Law another fort of Crime, 


for which the Son of the Offender was 


proſecuted, even altho* he was not Heir 
to his Father: It was the caſe where 
an Officer of the Army, who was in- 


truſted! with the Money appointed for 


the ſubſiſtence of the Soldiers, died, 


having part of the ſaid Monies in his 
hands which he had not accounted for *. 
And this was fo eſtabliſhed, becauſe of 
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the great importance it was to the Pub- 


| lick that ſuch Monies ſhould be ſecure; 
ſelf, which demanded the proſecution 


and it is not improbable but that this 
Law may have been founded on the pre- 
ſumption that the Children of this Ofi- 


cer had reaped the benefit of the Mo- 


ney which had heen thus diverted from 
its true uſe, and upon a kind of Equity 
in making the Children as it were Sure- 
ties for their Fathers in a Debt that is 
ſo ſingularly privileged, becauſe of the 
benefits and advantages which the Chil- 
dren have received from their Parents, 
even thoſe who refufe to enter Heirs to 
them: And the ſaid Law may likewiſe 


have had this for its motive, to engage 


Parents not to be guilty of an Infidelity 
which might be puniſhed in the perſon 
of their Children. As to which it may 
be obſerved, that both in the Roman 
Law, and in the Ufage of France, there 
are Crimes'of which cyen ſome Perſonal 
Puniſhments paſs to the Children of the 
Criminals, as in the crime of Treaſon, 
and Imbezzlement of the Publick Mo- 
ney i. Si e e e og 

f Poenz bonorum ademptionis. J. 20. 4 accuf. 
Pcenz pecuniariæ. J. 1. in f. ff. de wk £ 

8 Ex judiciorum publicorum admiſlis non alias 
tranſeunt adverſus hæredes pœenæ bonorum adempti- 
onis, quam ſi lis conteftata, & condemnatio fuerit 
ſecuta, excepto repetundarum, & wajeſtatis fe 
quæ etiam mortuis reis, cum quibus nihif actum 
eſt, adhuc exerceri placuit, ut bona eorum fiſco vin- 
dicentur. Adeo ut Divi Severus & — re- 
ſcripſerint. Ex quo quis aliquod ex his cauſis crimen 
comtraxit, nihil ex boms ſuis alienare aut manumittere 
eum poſſe. Ex cxteris vero delictis poena incipere 
ab hærede ita demum poteſt, fi vivo reo accuſatio 
mota eſt; licet non fuit condemnatio ſecuta. J. 20. 
F. de acenſat. l. 2. C. ad leg. Ful. reper. 

. 4.1. 20. F. & t, l. wr. F. ad leg. Jui 
IT. penulk. C. ſt reus vel acruſ. mort. fuer. toto tit. 
C. de bon. ebr. qui mort. ſibi conſc. 
publica judicia peculatus, & de reſiduis, & re- 
petundarum ſimiliter adverſus hæredem exercentur. 
Noe immeritò, cn in his quaſtio principalis ablate 
pecunta moveatur. I. ult. F. ad 17 „ 

" L. alt. C. ad leg. Ful. de adult. i 

* Fraudati vectigalis erimen ad hæredem ejus qui 
fraudem contraxit commiſſi ratione tranſmittitur. 
. 22. . de ſenut. ſilan. J. 9. f. de jure fei. 
I. 12. F de lege Corn. faiſ. D | 

4 ncto eo qui reus fuit crĩiminis, & pcena 
extincta, in n cauſa criminis extincti de- 
bet is cognoſcere cujus de pecuniaria re cognitio 
„ 7 þ SY Pons 

Cum ex ſola Primipili caufa liberos, etiamſi pa- 
tribus hæredes non exiſtatit, teneri Divus Aurelia- 
nus ſanxerit, &c. J. ult. C. de Primipilo, 


e L F.C. ad lag. Ful. Majeſ. See the Ordi- 


nance of Blois, Art. 183. And that of Francis I. in 
March 1545. Art. 7. e 


Me muſt ſurther obſerve upon what 
has been ſaid concerning the Pimifhment 
of Crimes, that in the Roman Law we 
muſt not confound Capital Crimes, that 

is, 


Of Heirs aud Executors in general. Tit. I. Sect. 1o. 607 


is, thoſe which are puniſhed hy Natural 
or Civil Death, with thoſe Crimes 
which were called Publick. For there 
were Capital Crimes which were not 
Publick, that is to ſay, the Accuſation 
whereof was not permitted to all pers 
ſons indifferently; and there were like- 
wiſe ſome Publick Crimes which were 
not Capital: which it is neceſſary to 
take notice of, in order to obviate ſome 
difficulties which might perplex thoſe 
who not being ſufficiently in bructed in 
theſe Principles, might have a mind to 
inform themſelves more fully in the Bo- 
dy of the Roman Law of all this detail, 
3 it would be needleſs to explain 
ere. | 


To conclude theſe Remarks on the 


Roman Law touching this matter, we 
ſhall only add, that as for the Civil In- 
tereſt, and the Reparation of the Da- 
mage occaſioned by all other Crimes, 
except thoſe in which the pug al 
concern was a Pecuniary Intereſt, as has 
been juſt now explained, the Party ac- 
cuſed happening to die before his Con- 
demnation, the Crime was extinguiſh- 
ed; And altho' he had been accuſed be- 
fore his death, yet his Heir, who reap- 
ed no benefit by the Crime, was not lia- 


ble to make any ſatisfaction; but it was 


thought ſufficient to hinder the Heirs 
of the Offenders, and of their Accom- 
E. from reaping any benefit there- 

„ | | e 


Nam eſt conſtitutum, Turpia lucra haæredibus 
quoque extorqueri, licet crimina extinguantur. ut puta 


ob falſum, vel judici ob gratioſam ſententiam da- 


tum, & hæredi extorquebitur ſi quid aliud ſcelere 
quæſitum. J. 5. F. de calum. Ne alieno ſcelere di- 
tentur. J. un. C. ex del. def. in quant. hæred. conven. 
See the laſt of the texts quoted under the letter *, 


According to the Uſage in France, 
which is partly conformable, and part- 
ly oppoſite to the Roman Law, the 
Heirs are never ſubje& to the Pecunia- 


ry Puniſhments, which we call Fines, 


nor to Forfeitures, except when there is 
a Sentence of Condemnation againſt the 
deceaſed, from which there lies no Ap- 

eal, even altho' the Accuſation had 

en brought againſt the Offender. in 
his life-time. And all Proſecutions for 
Crimes ceaſe by the death of the party 


accuſed, unleſs it be the Crime of Trea- 


ſon, whether it be againſt God or Man, 


there was no precedent Crime, and Re- 
bellion pane F 


ſcuffle u. But as for the Civil Intereſt, 
and the Reparation of the Damage oc- 


caſioned by a Crime or Offence, the 


* 


b t Juſtice with open force, 
if the perſon accuſed was killed in the 


Heirs of the perſon who has cauſed the 
damage are bound for it indifferently, 
whatever nature the Crimes and Offen- 
ces be of, and without any diſtinction 
between the caſes where the deceaſed 
himſelf has been judicially accuſed and 
proſecuted, and the caſes where the 
Action has been brought only againſt 
the Heir: and likewiſe without diſtin- 
guiſhing between the caſes in which 
the Heir has ſome benefit from the 
Crime or Offence, and thoſe where he 
reaps no manner of adyantage. 


* See the firſt Article of the twenty ſecond Title of the 


' Ordinance of the Month of Auguſt, 1670. 


This Law is ſo natural and ſo juſt, 
that it ſeems ſtrange that any perſons 


| ſhould have followed other Rules. For 


altho* that an Heir does not reap any 
manner of profit from the Crime of 
the perſon to whom he ſucceeds, and 
that there has been no Accuſation, nor 
any Action commenced _ the de- 
ceaſed for the Damage which he had 
cauſed ; yet it is enough to oblige the 
Heir to repair the damage, that he 
ſucceeds to all the Effects of the de- 
ceaſed ; ſeeing he is by that means 
bound for all the Charges, and that the 
ſaid Goods, which being in the poſſeſ- 
ſion of the deceaſed, were to be feſpon- 
ſible for all his Engagements of what 
nature ſoever, cannot paſs but with this 
Condition to his Heir who ſucceeds in 
the place of the deceaſed, and repreſents 
him. And if it is juſt to reckon among 
the charges of an Inheritance, not only 
all thoſe which can be inſtructed by ex- 
preſs Titles or Deeds againſt the deceaſ- 
ed, ſuch as Bonds, Promiſlory Notes, 
and others of the like nature, but like- 
wiſe all thoſe charges of which there 
was no Specialty at the time of his 
death, provided only that they can be 
verified by ſuch proofs as the Law ad- 
mits. It is likewiſe equally juſt to rec- 
kon among thoſe charges the Obliga- 
tion which is contracted by him who 
cauſes any damage by a Crime, or an 
Offence, ſeeing he obliges himſelf as ef- 
fectually by his Deed, as by his Word. 
And if his will engages him when he 
makes a promiſe, or obliges himſelf to 
any one for juſt cauſes, and which turn 


only to the advantage of thoſe to whom 
Duelling, Self-Murder, even although 


he becomes bound ; it engages him 
much more when he does an k 

damage, ſince by that he obliges him- 
ſelf not only to the perſon to whom he 


does the damage to repair it, but he 


likewiſe engages himſelf towards the 
Publick, to ſuffer the Puniſhment which 
| | his 


arm or 
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lie kind, although the þ 
W 


his Crime or, Offence may deſerve. Bo 
that of all the ways in-which,t is peſſi- 


Hle- for one, in oblige bien en 


dity of none of them does ſo,qmuch 
concern both the ,Publick and private 


Perſons, as does that of the Engage- 


ment into which one enters by the 
commiſſion of Crimes .or , Offences -3 
ſince it is of infinitely greater impor- 
tance, to the Society of Manking, and 
to the particular perſons who ſuffer the 
fene ron by, Crimes and Of- 
fences, that the ſaid | at es ſhould be 
repaired as much as is poſſible, than it 
concerns either the Puhlick, or private 
Perſons, that other Engagements, even 
the moſt ma f ſhould, be performed. 

It follows from theſe Truths, which 


map be ranked among the firſt Maxims 


of Equity, that the Heir, who by vir- 


tue of this quality being in poſſeſſion of 


all the Goods of the Inheritance, is 
bound for all the Engagements of the 
perſon to whom he ſucceeds, cannot be 
diſcharged from the Obligation to re- 
pair the damages which the deceaſed has 
cauſed by his, Crimes or Offences, nai- 
ther under pretext that there accrues no 
8 to the ſaid Heir, nor becauſe 
there has been no Condemnation, Accu- 
ſation, or Action againſt the deceaſed. 
For as to the A of the Heir's not 
haying reaped any adyantage, beſides 
that in the Crimes where the deceaſed 
did To profit, . fuch as that of Rob- 
bery, Theft, Forgery, or others of the 


{elves that were thus unla 


to preſume that the Inheritance has 


contain ſome Goods a 


F Þ 


been thereby 880 0 ince it may. 
ontain ſon d Effects which 


have been purchaſed with the Monies 


1 q 


ot by the 1 
We. the Offence committed by the 


decealed were of ſuch a nature as never. 
to haye yielded any profit, ſuch as the 
ſetting a Houſe on fire, Murder, or 
other Crimes of the like kind, yet the 


adyantages which the Heir reaps by the 


Goods of the nhentance are to him in 
lieu of a Profit, which was bound for 
the reparation of the damages occaſion 
ed by the Crime or Qffence of the per- 
ſon whoſe Eſtate he has: and this En- 


11 


gage ought not to be diſtinguiſhed 


where there has been no demand made 
8958 the deceaſed, it is true, that 
Where the Reparation of the Damage 
has not been demanded from the de- 
ceaſed, but only from his Heir, this cir- 


I 


- 


ings them- 

re v acquir d 

by the deceaſed, are not perhaps extant. 

in the Inheritance, Jer it is realonable 
© 


om the others. And as to the gaſe 


6&8 Me CIVIL LAW, Sc BooxT. 


cumſtance may ſerve to acquit him, it 


the demand as not made until a long 


time, or ſome: time at leaſt, after the 


death ;of the perſon who had commit- 
tech the, Crime or Offence, and who was 
never proſecuted for it, although he 
lived ſome conſiderable time after he 
had committed the Crime. For in this 
caſe the delay may have proceeded from 
fear leſt the deceaſed ſhould have been 
able to have juſtified himſelf, if the 
Action had been brought againſt him, 
or the Proſecution begun, during his 
life: And it is by the circumſtances 
that one ought to judge of the effect 
which. this delay ought to have. But 
ſince it may readily fall out, that the 


perſon who has done ſome damage by a 


Crime, or an Offence, dies before any 
Action can be brought againſt him, and 


that it may happen likewiſe that for a 
long time the Author of the Crime or 


Offence was unknown; theſe and ſuch 
like circumſtanoes may be juſt reaſons 
for the excuſing the delay of the perſon 


who has ſaffered the damage, and who 


has brought his Action only againſt the 


Heir of the perſon who did it. Thus, 


it is with very good reaſon that our 
Uſage has rejected the general and in- 
definite Rule which acquitted the Heir 


from the demand of Reparation of Da- 


mages, when it was only brought a- 


gainſt him, and when it appears that 


he has not reaped any benefit from the 
act of the deceaſed who cauſed the da- 
mage. And it is likewiſe the Uſage 
with us, 


that in caſes where Actions tor 


the Civil Intereſt, even in Capital Crimes 
are nc been n the Heir, and 
have not been adjudged againſt the de- 
ceaſed, the Heir is obliged either to 
make good the damage, or to juſtify 


the deceaſed, that is, to vindicate his 
memory. So that our Law is in one 


ſenſe lefs indulgent to Heirs than the 
Roman Law, with reſpect to the Repa- 


ration of Damages; and it is on the con- 
trary laſs ſevere In another ſenſe, in regard 
to Pecuniary Puniſhments, to which the 
; Heir is not liable according to our U- 
ſage, not even for bare Offences, unleſs + 
Sentence of Condemnation has paſſed 


againſt the deceaſed. And both the one 


and the other of theſe two Rules, which 

are directly oppoſite to thoſe of the Ro- 

man Law, are founded on the Principles 
of Equity, which on one fide, as to 

| of Dama- 

obliges the Heir to perform the 

1 the deceaſed 

was to repair the damage which he had 


LY 


what concerns the Reparation 


ngagement under which 


done, and which on the other fide, in 
| what 
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Of Heirs aud Executors in general. Tit. t. Seck. o. 609 


_ what relates to Fines or Pecuniary Pu- Judex tunc litem ſuam facere intelligitur, cůùm 


niſhments, frees the Heir from a Pu- 
niſhment which ought to be purely per- 
ſonal againſt the Author of the 5 
or Offence, and which ought not to 


pos to the Heir, except after that a 


entence of Condemation paſſed againſt 
the deceaſed has conſtituted it a Debt 
which may be demanded, and made it a 
charge or burden of the Inheritance. 
Bur if the Offender dies before his Con- 
demnation, the Proſecution ceaſes with 
reſpect to all Puniſhments, unleſs it be 
in thoſe Crimes which are puniſhable 
by Law after the death of the Offen- 
ders, as has been already obſerved. 


Theſe Rules of our Ufage, which 


charge the Heirs with the Civil Inte- 
reſt, and Reſtitutions due on account of 
Crimes and Treſpaſſes committed b 


thoſe perſons ro whom they ſucceed, 


whether there has been any demand 
made againſt the deceaſed, or that it has 


been made only againſt the Heir, and 
whether the Heir have reaped any be- 
nefit by the Crime of the deceaſed, or 


not, are likewiſe 'conformable to the 


Canon Law, which obliges the Heirs 


to make Reſtitution and Reparation of 
Damages without theſe diſtinctions x. 


So that theſe Rules being equally agree- 


able to the Laws of the Church and of 
the State, and alſo to the Law of Na- 
ture, we have thought proper, not- 
withſtanding they are different from the 
Rules of the Roman Law, to rank them 
in their order in this Section, which is 
their proper place; it being no ways 
— with the deſign of this 
Book, which is to give us upon each 
particular Matter, all the ſeveral Rules 
that are conformable to the Law of Na- 
ture, and to our Uſage. We may like- 
wiſe obſerve in relation to the Engage- 
ments of Heirs for the Crimes and Treſ- 
paſſes of thoſe to whom they ſucceed, 
that the Lawyer Julian, one of the 
moſt renowned Authors of the Laws 
of the Digeſts, was of opinion, that the 
Heir of 1 3 who had taken Money, 
or ſome Preſent, or been guilty of ſome 
other Miſdemeanour in the ech 
of his Office of a Judge, was accounta- 
ble for the ſame. Bur the opinion of 
this Lawyer, agreeably to our Princi- 
ples and to Equity, was rejected by all 
the other Lawyers; and it has been 
taken notice of in the Body of the Ro- 
man Law, only to ſhew that Julian 


was the only Lawyer who was of this 


opinion). 
* See the third Article. 
Vor. I. 


dolo malo in fraudem legis ſententiam dixerit. Do- 
lo malo autem videtur hoc facere, fi evidens argua- 
tur ejus vel gratia, vel inimicitia, vel etiam ſordes: 
ut veram æſtimationem litis præſtare cogatur. ju- 


lianus autem in hæredem judicis, quf litem ſuam 


fecit, putat actionem competere. Quæ ſententia 
vera non eſt, & à multis notata eſt, E'15. $. 1. & 
J. 16. F. de ſudiciis. | l | 


We ſhall add by way of Concluſion 
two Reflections on the Roman Law con- 
cerning this matter. One ariſes from 
the remarks which have been mentioned 


of the ſeveral caſes where one might, 


23 to the Principles of the ſaid 
aw, ſue the Heirs for Reparation of 
Damages in certain Crimes, altho' there 
had been no Accuſation brought againſt 
the Offender, becauſe the principal mat- 


ter in diſpute was in relation to a Pecu- 


niary Intereſt. It may be ſaid of this 
Rule, that if it was juſt when this Pe- 
cuniary Intereſt was the principal mat- 
ter in queſtion, it was no leſs juſt in an 
Action where a Pecuniary Intereſt was 
{ſtill demanded, altho' the demand of the 
ſaid Intereſt was joined with ſome other 
principal matter, of which the Pecunia- 
ry Intcreſt was only an Acceſſory. For 
the reality in a Pecuniary Eater, whe- 


ther it be as a Principal, or as an Acceſ- 


ſory, is equally eſſential to him who ſuſ- 
fers the to. And the nicety which 
diſtinguiſhes between theſe two ways of 
conſidering this Intereſt, either as a 
Principal, or as an Acceſſory, can never 


be a juſt Principle to favour the Heir, 


and ruine him who ſuffers the loſs. 

The other Reflection relates to ano- 
ther Principle of the Roman Law, ac- 
cording to which even in thoſe caſes 


where the Pecuniary Intereſt of the per- 


ſon who ſuffers the damage is an Ac- 
ceſſory, yet the Heir of h 

cauſed rhe damage, is nevertheleſs an- 
ſwerable for it. It is in all the caſes of 


the ſeveral Engagements, whether they 


be contracted by Covenant, or any other 
manner of way, in which there 1s fraud 
or deceit, by which one ſuffers ſome 
loſs or damage. In all theſe caſes the 
Heir was liable for the damage ?. Thus, 
the Heir of a perſon into whoſe hands 
any thing was depoſited, was account- 
able tor the fraud of the deceaſed, who 
in breach of the Truſt commitred to 
him, had either imbezzell'd or damaged 


the thing which was depoſited with 


him. Thus, the Heir of a Tutor was 
obliged to repair the damage which the 
Tutor had cauſed to the Minor by any 
miſdemeanour during the Tutorſhip. 
Thus, the Heir of him who had {6 
one thing for another, or ſome Mer- 
liii chandize 


im who has 
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| Heir for the Crimes and Offences of the lerne tie 
on to whom he ſucceeds, it it is ne · Pecuniary 

ceſſary to diſtinguiſh that Which = [Puniſhment 

cerns the Puniſhment inflicted on a 1 
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chandize that Was adulterated, Was 
bound to make good the damage Which 
the buyer might ſuffer by the ſaid fraud. 
And it appears from the laſt of the 


1. Ni muſ 


dau, 


without tin ion 


Texts quoted here, that the Engage- 
ment of the Heir in theſe ſorts of caſes 
was founded on this, that there was a 
Fraud committed againſt the faith of a 
Contract; as if it Were not equally juſt 
to puniſh the Iniquities, the Violences, 
the Crimes, and to repair the Damages 
occaſioned by them, which deſtroy the 
general Engagement that is contracted 
among Mankind' in general by og tor 
on which forms thetr Society, as to 
niſh and repair the Infidelities whRh 
are contrary to the particular Engage- 
ments of Covenants, and as if the pre- 
cept of doing harm to no perſon were 
not univerſal, and for all ſorts of caſes 
Since therefore 
there can be no perſon who is not 
bound to all others in all the duties 
which the Society that unites all Man- 
kind together does require ; it follows, 
that the fame duty w ich 1 Heirs 
to 176 the damages which the perſon 
m they ſucceed may have cauſed, 
witen the deceaſed was obliged by ſome 
particular Engagement, 71 them under 
no leſs an obligation to repair the da- 
mages occaſioned by deeds which are a 
violation of the general Engagement of 
cn harm to no mortal Whatever. 


Ex nen venientes * 4 in YA 
dantur, licet delictum quoque verſetur. Veluti 
cùm tutor in tutela brats dolo fecit, aut is, apud 

depoſitum eſt. e F. de oblig. & att. 

Et depoſiti, & commodati, & mandati, & tute- 
ke, & negotiorum geſtorum ob dolum malum de- 
functi hæres in ſolidum tenetur. J. 12. cod. 

Datur actio depoſiti in hæredem ex dolo defuncti 
in ſolidum. Quamquam enim alias ex dolo de- 


functi non ſolemus teneri, niſi pro ea parte quæ ad 


nos 9 tamen hic dalus ex contractu, reique 
tione deſcendit. Ide6que. in ſolidum unus 
es tenetur: plures verò pro ea parte qua quif- 


que heres eſt. 1. 7. F. 1. F. Abe 

For we are members one of another Epkeſ..i iv. 
IF. 
IHE gave every man commandment concerning 


his 5 neighbour, | | Talis. xvii. *. 


The CONTENTS. 


. muſt diſtinguiſh between the Pegs 
1. mary Puni ment and the Civil 227 
Teroſt. 
| 2. How the Heir may be liable to the pe. 
LY cuniary Puniſbment. 
3. The Heir is always bound for the Civil 
ys Wt: 171 


n ' 
YN all the uſes bers the gttcnr' is 
Eee the 1 ng of an 


_ of the'Publick Intereſt, from 

Reparation of the damage which the 
Crime or Offence i= Brod occafioned. 
Thus, Corporal Puni ts, and Pecu- 
nary Puniſhments a, which are called 
Fines, regard the Publick Intereſt: and 
the Reſtitutions, and the Satisfaction 
which is made for the Loſſes and Da- 
mages ſuſtained, relate to the R ara- 
tion that is due to the perſons who ave 
fuffered the damages. 


pPœnæ bonorum ademptionis. 17 20. „ . de ac- 
euſatian. Pœua pecuniaria. . 1. in f. H. de fœnis. 

Rei per ſecutio. inſt. vi bon. rapt. Rei zſtima- 

tio. F. 15. inſt. de obl. que e delid?.” noſe. Quan- 

tum mea interfuit? quantum mihi we, + wa F. 

ratam rem haberi. | : 


+ oY 


When the queſtion habe to * bels. How the 


C* il Inter: 
Lhe fr. 


cuniary Puniſhment, and there has been e 79 


no Sentence of Condemnation paſt a- 
fable the deceaſed, the Heir cannot be 
_ ue unleſs he has been an Ac- nien: 
_ ce in the Crime or Offence. For 
this uniſhment regards only the perſon 
who has deſerved it, and his death pre- 
vents his Condemnation. But if there 
had been a Sentence of Condemnation 
againſt the deceaſed, the Pecuniary Pu- 
niſnment in which be. had been con- 
demned, would be a charge and debt 
on the Inheritance, which the Heir 
would be bound to zequle as well as the 
other debts e 


TRY = judiciorum FL Oe” milf non 71 
tranſeunt adverſus hæredes pœenæ bonorum adem- 
ptionis, quam fi lis conteſtata, & wadennntie fu- 
erit ſecuta. l. a0. F. de accuſat. 

_ Altho' this Text relates only to Publick. Crimes, yet, 
according to the Uſage in France, the Rule is common 
to l cen as 12 been mentioned in 1 une 


When the queſtion i is about the Re- 3. The Heir 


is always 


aration of Damage cauſed by ſome 
Crime or Offence, whether the Buccef, 
ſion of the Fader has been increaſed 
thereby, or n ot, his Heir will be bound 
to 17 pe 

not been any Action or Proſecution 
commenced againſt the deceaſed®; pro- 
vided that the fact be bees in the 
manner chat is, WY g in the 


like caſes d. 


* Cur enim in principalibus' . Ju: 
tum eſt, non quod in pr & —.— eos tran{mit- 
tatur. J. 13. C. de contr. & commit. ſtipul 

Hæredis quoque ſuccedentis in vitium par haben- 
da fortuna eſt, J. 2. in fine C. — Fe exp. 

Heures 


be liable to 
the Pecuni- 


ary — 


bound for 
the Civil 
Intereſt, 


good, although there had 
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Of Heirs and Executars in ke 


Hzres vitiorum defuncti ſucceſſor eſt. . 11.8. 2. 
in fine ff. de publ. in rem act. 12 
Altho' theſe Texts relate to other matters, yet 
oo be ap 7 here : ' ſeeing they have relation to that 
Law of Nature that the Heir is bound for 
3 act 75 the deceaſed to wham he ſucceeds. And 
becauſe this is the Rule obſerved with us in conformity to 
the Canon Law, and that we prefer it to the Roman 
Lam which is contrary to it; we have ſi it down in 


this Article, judging it more expedient, for the _ 


which we have e in the Preamble, to place this 

Rule among the others, and to ſupport it with thoſe texts 
out of the Civil Law, and likewiſe with theſe which fol- 
low, taken out of the Canon Law, rather than to leave 


2 matter of this conſeqnence in doubr. 


Si Epiſcopum talem culpam. admiſiſſe conflits: 
rit (quod abſit) ut conſtet cum non irrationabiliter 
tuiſſe depoſitum, eadem ejus depoſitio confirmetur, 
& Eccleſiæ res ſuæ omnes reſtituantur quæ ablatæ 
claruerunt: quia delictum perſonæ in damnum Ec- 
cleſiæ non eſt convertendum. Si enim, ut dicunt, 
Comitiolus defunctus eſt, ab hærede ejus, quæ in- 
juſtè ab illo ablata ſunt, ſine excuſatione reddantur. 
16. J. 6. c. 3. v. 12. J. 2. C. 34. c. 3. extr. de pign. 

Parochiano tuo, qui excommunicatus pro mani- 


feſtis exceſſibus, videlicet homicidio, incendio, vio- 


lenta manuum injectione in perſonas Eccleſiaſticas, 
Eccleſiarum violatione, vel inceſtu, fuit, dum 5 
ret in extremis per presbyterum ſuum juxta 
mam Eccleſiæ abſolutus, non debent — 
& alia Eccleſiæ ſuffragia denegari. Sed ejus hære- 
des & propinqui ad quos bona pervenerunt ipſius, 
ut pro eodem ſatisfaciant, cenſura ſunt Eecleſiaſti 
ca compellendi. c. alt. de ſepult. 

In litteris tuis continebatur, quòd cùm H multis 
fuiſſet criminibus irretitus, qui Eccleſiarum incen- 
dium, diabolo inſtigante, commiſerat, tandem in 
ægritudine conſtitutus, accepta pœnitentia de com- 
miſſis per manum Capellani ſui fuit à ſententia ana- 
thematis abſolutus: ſed moriens Eccleſiaſticam ſe- 
pulturam habere nequivit. Quapropter, ſi ita res 
ſe habet, mandamus ut corpus ejuſdem, appellatio- 


ne ceſſante, facias in coemeterio ſepeliri: & hæredes 


ejus moneas, & compellas, ut his quibus ille per 
incendium, vel alio modo, damna contra juſtitiam 
irrogaverat, juxta facultates ſuas, condignè ſatisfa- 
ciant, ut fi a peccato valeat liberari. c. 5. de raptor. 
& incend. 

It appears by theſe Texts, that not onl there is no 
mention made in them of the diſtmitions Fa any Action 


brought againſt the deceaſed, or of the caſe in which 


the Heir has reaped ſome profit, but that, this laſt Text 
obliges the Heirs to repair without any di 3 al the 
damages which the deceaſed may 


75 5 
, and 2 the Heb from bi 55 


725 


prov 
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mages in e 5 
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SECT. XL. 
Of Funeral Charges: 
WE. have explained in the ſixthi 


Section, what are in general the 
different ſorts of charges to which the 
Heir may be liable, ſuch as the Debts 
owing by the deceaſed, Reſtitutions, Le- 

gacies, uneral Expences, and others. 
And ceing every one 15 the ſaid charges 
contains a detail of ſeveral particulars 


which ought to be ſet down in their 


proper places, we ſhall treat of Lega- 
cies, of Fiduciary Bequeſts, and of Sub- 
ſtitutions in the fourth and fifth Books, 
becauſe they are charges ordained by 
Teſtaments, or other Diſpoſitions. XI 
as for the other charges which are com- 
mon both to Succeſſions by Teſtament, 
and to thoſe of Inteſtates, they have 
been explained in the three WE 
Sections, except that of Funeral 


es which ſhall be the ſubject matter 2 | 


this. 
Altho' the 12 of the Roman Law 
quoted on the Articles of this Section, 
have relation to the Heatheniſh, Cere- 
monies, that were uſed in Funerals at 
Rome, before the Chriſtian Religion was 
known there; yet they 7 neverthe- 
leſs with the Rules explained in theſe 
Articles, which are to 5 und del 
the Funeral Expences that are app 

to the uſes wh oe by the Church. 


I. e are * ernte 8 ; 


2. The Funeral Charges are privileged. 
* They ought to be regulated according 70 
hh Eſtate aud Quality of the de- 


ctaſed, and other circumſiances. 


4. 22 regard to the unrogſonabit 


diißpoſtrions of Teftators. © 
"A if any other beſides the Heir had laid 
out thoſe Expences, 56 he may 


611 


1 RIE-2M 


10 lead N . Lola 
V BW ECARD the: 1. lat 
Expences neceffary to be laid Out ore 7 the — 


after the — of Wy. 7 perſon, whether neral Char- 


it be on the body of the 


is gecaſioꝑ for it, and to inter it, or for 


ta Seryices and Honours Wes are 


uſual at Funerals*. 


* Funeris ſumptus accipitur qui 475 corporis 
cauſa, veluti unguentum, erogatum eſt: & pretium 


linz loci 


deceaſed, a8 to? 
cemhbalm it, and to tranſport it, if there 
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loci in quo defunctus humatus eſt: & fi qua vecti 
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religiſ. & ſumpr. fun. 
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vecti- 
galia ſunt, vel Sarcophagi, & vectura: &-quidquid 
is cauſa, antequam ſepeliatur 7 2” 
eſt: funeris impenſam eſſe exiſtimo. J. 37. F. 
F:% F. 7 a . feq. cod. 
5 : . 5 by OY 
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. The Fu The charge of the Funeral Expences 
neral Char affects all the Goods of the decealed, as 
ges are pri. much as if the perſon who furniſhes the 


vileged. 


things neceſſary had contracted for them 
with the deceaſed himſelf “. And he has 


moreover a Privilege on the ſaid Goods ©, 


as has been mentioned in the fourteenth 
Article of the fifth Section of Pawns and 


Mortgages. 


Oui propter fumis aliquid impendit; cum de- 


functo contrahere creditur, non cum hærede. J. 1. 


F. ds religiaſ, c ſumpr 


3. They 


onght 10 


Jun, ; . ; pes ASS 
Wok r 80 1 
- © Impenſa funeris Fan JM ex hæreditate deduci- 
tur: quæ etiam omne creditum ſolet præcedere, 
cum bona ſolyendo non lint. l. 45. en.. 


Ae We | it. 3 ' ; _ e 
If the ſaid Charges are 5 7 755 and 
advanced by any other pe 


axading to Heir, whether it be in his abſence, or 


e 


without his knowledge, they ought to 


and LHue-be moderated according to the circutn- 
4 


75 
2 
and other 


ſtances of the Quality and Eſtate of the 
deceaſed, the Hage of the place, and 


circumſtan- Other circumſtances which may juſtify 


ces. 


the prudence and integrity of the per- 


ſon who advances them. And the Heir 


will not be bound to reimbutſe that 
which has been laid out over and above 
what the ſaid circumſtances might de- 
l 

Hæc actio, quæ funeraria dicitur, ex bono & 
æquo or itur. Continet autem funeris cauſa tan- 
tam impenſam, non etiam 'cxteroruni ſumptuum. 
Aquum autem accipitur ex dignitate ejus qui fu- 
neratus eſt, ex cauſa, ex tempore, & ex bona fide. 
Ut neque plus imputetur ſumptus nomine quàm 
factum eſt: e Fontony uantum factum eſt, ſi 
immodicè factum eſt. Deberet enim haberi ratio 


* 


— 4 -+ | Fi 


facultatum ejus in quem factum eſt, & ipſius rei 


4. Without 
regard to 


uz ultra modum fine cauſa conſumitur. . 14. F.6. 
#. de relig. & ſump. fun. Sumptus funeris arbi- 
3 facultatibus, vel dignitate defuncti. /. 12. 


oy * q 
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IV. 


* 


W 


II the deceaſed hithsir had repulated 


what ſhould be laid out on his Funeral, 


frank „e the Heir would be obliged in that caſe 
benen of to Execute the ſaid will of the deccaſed, 


Teftators. 


that the Ex 


provided that it contained nothing con- 
trary to Law, or good Manners, and 
| pence did not exceed the 
bounds which the Condition and Eſtate 
of the deceaſed would require, accord - 
ing to the uſual cuſtom, and the cir- 
cumſtances. For Heirs are not bound 
to execute the unreaſonable diſpoſitions 
of thoſe to whom they ſucceeds... - 


on than the 
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£2. bb AS noone iPankb ]?xið⁊ʃq cr 
Quid ergo fi ex voluntate teſtatoris impenſum 
eſt, ſeiendum eſt nec voluntatem ſequendam, ſi res 
egrediatur juſtam ſumptus rationem. Pro modo 
autem facultatum ſumptum fieri. J. 14. H. 6. in J. 
KJ ONS BY. I TYH a WO B37 


If any other perſon than the Heir lays 5. Vary 
out the Funeral Expences, with a deſign % e 
to do an act of civility, or charity to- 
wards the deceaſed, haying no intention a uf 
to apply for a reimbuiſement thereof, Ezpences, 
the Heir will in that caſe be diſcharged on he 297 
from ir, provided that this intention be 
ſufficiently proved, for it would not be 
juſt to preſume it. But to obviate all 


uncertainties, the perſons. who. advance 


the Funeral Expences ought to make 
known their intention, whether it be to 
recover the Expences they lay out, or 
to give them, if rhe circumſtances might 
— their intention any way doubt- 


Sed interdim is qui ſumptum in funus fecit, 
ſumptum non recipit, ſi pietatis gratia fecit non 
hoc animo quaſi recepturus ſumptum quem fecit. 
Et ità imperator noſter reſcripſit. ' Igitur æſtiman- 
dum erit arbitro, & ndendum, quo animo 
ſumptus factus fit: utrùm negotium quis vel de- 
funcki, vel hæredig gerit, vel ĩpſius humanitatis: an 
verò miſericordiæ vel pietati tribuens, vel affectioni. 
Poteſt tamen diſtingui & miſericordiæ modus; ut 
in hoc fuerit miſericors vel pius qui funeravit, ut 
eum ſepeliret, ne inſepultus jaceret, non etiam ut 
ſuo ſumptu fecerit. Quòd ſi judici liqueat, non 
debet eum qui convenitur abſolvere: quis enim fine 
pietatis intentione alienum cadaver funerat? opor- 
tebit igitur teſtari quem quo animo funerat: ne 
poſted patiatur quieſtionem.” J. 14. F. 7. F. de reli- 
gioſ. & ſump. fun. See the fourth Article of the 


ſecond Section of the third Title. 


* 7 * ö 
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Of the Engagements of Co-heirs to 
dne another. 6 
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'THEN there are. two or more 
VY.Y. Heirs. who ſuccecd jointly to an 
Inheritance, whether it be by Teſta- 
ment, or as next of Kin; there is form- 
ed between them divers ſorts of En- 
gagements, by the bare effect of the 
pres. bc Co- heirs. For being to ow 
eſs jointly," or to divide among them 
the Goods of the Succeſſion, they are 
mutually engaged to the conſequences of 
the Poſſeſſion which they have in com- 
mon, and to thoſe of the Partition 
which they may make of the ſaid Goods 
among them. 7 

Theſe Engagements of Co- heirs to 
one another, are of two ſorts. One is 
of thoſe which precede the SP : 

kde - 


f 


Of Heirs au Exteutor+/in general. Tit. I. Sect. 12. 613 


The other is of thoſe which are formed 
by the Partition it ſelf, or which are 
conſequences of it. The Engagement, 
for example, to divide the Inheritance, 
and that of taking care of the common 
thing, precede the Partition: and the 
Warranty againſt Evictions which one 
of the Co-heirs may ſuffer of the Lands 
and 'Tenements which fall to his ſhare, 
and the 28 of the charges which 
fall upon him, are of the number of 


thoſe Engagements which follow after 


the Partition. | | 

We ſhall explain in the fourth Title, 
the Engagements which relate to the 
Partition, for it is a matter of ſuch ex- 
tent, that it requires a ſeparate Title in 
its proper place; and the others ſhall 
be the ſubject matter of this Section. 


The CONTENTS. 

1. The Co-heirs ought to inform one ano- 
?her reciprocally of what they have, 
or know of the Inheritance. 

2. The care which Co-heirs ought to take 

F the Goods belonging to them in 
common. | 

3. They ought to divide the profits which 
they have made. | 

4. And even what has been added to it 

FR . the Expences being de- 
| ucted. 


8 


F. They ought to reimburſe one another 


the Intereſt of Money which has 
been advanced. COB ; 
6. They ought to bring into the Maſs of 
the Inheritance the things which 
ought to be brought in. 
7. One Heir cannot make any changes 
| without the conſent of the others. 
8. Engagement to come to a Partition. 
„ I. 
1. The Co- E firſt Engagement of Co-heirs 
2 5 


heirs oug to one er before the Parti- 


wo infor tion of the Inheritance, is to inform 


one anot OTE 
reciprocally one another reciprocally of what each 


of what of them either has, or knows of the 
they have, Goods and of the Charges of the Inhe- 


© 4 ritance. And ſuch of them as Pen 
to have in their poſſeſſion any of the 


tance. 


Goods of the Inheritance, or have the 


charge of them, ought to take the care 
of them that is required by the follow- 
ing Rule. e 
Ser the following Article 
2. Thecare Whoever, of the Co-heirs is charged 
which Co, with any of the Goods of the Succeſ- 


bers 0989! ſion, or à part of them, or with ſome 


4 


_ ought to take the ſame care thereof as 


_ ney or Apentf; 


affair, or other thing in particular, 7 rake of 
rhe Goods 


; 2 . » bylonging to 
he does of his own proper affairs; and u 803 


he will be reſponſible to his Co-heirs for common. 
the conſequences which may be laid to 
his charge for not having taken that 
care. But if for want of underſtanding 
or experience, the ſaid Heir was not ve- 
ry capable of looking after his own af- 
fairs, and that by reaſon of this defect 
he had failed to do that for the Goods 
of the Inheritance which were commit- 
ted to his charge, which any other 
more ſkilful and more diligent perſon 
would not have omitted to do, he ſhall not 
be accountable for itb; as one would 
be who ſhould intrude himſelf into the 


management of another man's affairs in 


his abſence, or without his knowledge e; 
or as a Tutor d, a Curator e, or an Attor- 
or others whoſe duties 
oblige them to the ſame diligence and 
watchfulneſs in other mens affairs, that 
a careful and diligent Maſter takes of 
his own. For whereas theſe ſorts of 
perſons either intrude themſelves, - or are 
choſen and appointed for theſe kinds 
of Functions, under the neceſſity of ac- 
85 themſelves well of their ſeveral 

unctions, becauſe they do not concern 
their own proper affairs, but thoſe of 
others, and that therefore they ought to 
diſcharge them with all imaginable ap- 
plication z Co-heirs do not make choice 
of one another, but happen to be bound 
one to the other, either by the will of 
a Teſtator, or by the Law, which calls 


them all jointly to the Inheritance. So 


that each of them ought to take his 
precautions as to the truſt he puts in 
the others, and to blame himſelf for the 
conſequences that may attend the con- 
duct of his Co-heir in whom he bas 


confided. And moreover, the affairs of 
the Inheritance belonging to them in 


common, each of them is bound only 
to take the ſame care of them as he 
does of his own affairs, in the fame 
manner as a Co- partner s. 1 


b Non tantùm dolum, ſed & culpim in re hæ- 
reditaria præſtare debet cohæres; quoniam cum co- 
hærede non contrahimus, ſed incidimus in eum. 
Non tamen diligentiam præſtare debet, qualem di- 
ligens paterfamilias: quoniam hic propter ſuam 
partem cauſam habuit gerendi: & ideò negotiorum 
8 actio non competit. Talem igitur di- > 

igentiam præſtare debet, qualem in ſuis rebus. 
J. 25. $. 16. F. fam. erciſe. | 

© See the ſecond Article of the firſt Section, of thoſe 
who manage the Affairs "of others without their know- 
led E. * T wht 

x See the ninth Article of the third Section of Tutors. 

See the firſt Article F the ſecond Section of Cura- 

See the fourth Article of the third Section of Proxies. 
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2 c the ſecind and third Articles of the fourth 


III. 


3. They The Heir who before the Partition 
ought 10 has had the enjoyment. of any Lands or 
— e Tenements, of a Rent, or other thing 
which they belonging to the Inheritance, ought. to 
have made. divide with his Co-heirs the Fruits and 
other Revenues which he has received. 
And even the Heir who ſhall happen to, 
have had the Enjoyment of the whole 
Inheritance, whilſt his Co-heirs were 
ignorant of their Right, or were abſent, 
ought to be accountable to them for 
the profits which he has made out of 

the common Eſtate. 


6 


Non eſt ambiguum, cam familiz erciſcundæ 
titulus inter bonæ fidei judicia numeretur, portio- 
nem hæreditatis, ſi qua ad te pertinet, incremento 
fructuum augeri. J. 9. C. fam. erciſc. e 

Non ſolùm in finium regundorum, ſed & fami- 

liæ erciſcundæ judicio præteriti quoque temporis 
fructus veniunt. J. 56. eod. 
Fructibus augetur hæreditas, cum ab eo poſſide- 
tur à quo peti poteſt. I. 2. C. de petit. hered. Fruc- 
tus omnes augent hæreditatem, ſive ante aditam, 
ſive poſt aditam hæreditatem acceſſerint. 1. 20. f. 3. 
in F. F. de hered. pet. he 

Cohxredibus diviſionem inter ſe facientibus juri 


abſentis & ignorantis minime derogari, ac pro in- 


diviſo portionem eam, quæ initio ipſius fuit in 
omnibus communibus rebus, eum retinere certiſſi- 
mum eſt. Unde portionem tuam cum reditibus 
arbitrio familiæ erciſcundæ, 7 wk potes, ex 
facta inter cohæredes diviſione, nullum præjudici- 
um timens. I. 17. C. fam. ere, See the ninth and 
tenth Articles of the third Section ot Intereſt, Coſts 
and Damages, and Reſtitution of Fruits. 3 


* 
4 , — 
f FP k 4 


4. And e- If he who has enjoyed the Fruits and 
Foes _ other Revenues of the Inheritance, had 
added to it By his Induſtry made more thereof than 
by Induſtry, his Co-heirs would have been able to 
the Expen- do, he ſhall be bound nevertheleſs to 
ces being reſtore the value of the profits which 
deduded. he has made. For there are no Fruits, 

or at leaſt but very ſew, which are 

ber without ſome Induſtry; and it is 

ſtill the Land that has produced them i. 
But out of the profits which he has 
made, he is allowed to deduct the Ex- 
pences he has been at, which would be 
allowed even to an unjuſt Poſſeſſorl. 


Cum hareditas petita fit, eos fructus quos 
poſſeſſor percepit, omnimodo reſtituendos, etſi pe- 
titor eos percepturus non fuerat. J. 56. F. de hard. 


7” pruddus intellguatur ded impenſis, qu 
BLN . s in r s impenſis, quæ 
quærendorum, cogendorum, — — 
eorum gratia fiunt. Quòd non ſolùm in bonæ fi- 
dei poſſeſſoribus naturalis ratio expoſtulat, verim 
etiam in prædonibus, ſicut Sabino quoque placuit. 
J. 36. §. ut. F. eod. A en 


ſuch as are neceſſary or profit 


F 


* 
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If an Heir or Executor has laid out 3. They 
Money either neceſſarily or to advan- mes fo e- 
77 on the Affairs of the Inheritance, 777% 
he ſhall recover it, together with the e Incereſt 
Intereſt due from the time that he dof Jong 

Th IE 3 which has 
vanced it er a g 
. ® Sumptyum. quos unus ex hæredibus bond fide vanced. 
fecerit, uſuras quoque conſequi poteſt à cohærede, 
ex die moræ, ſecundum trip Imperatorum 
Severi & Antonini. J. 18. F. 3. F. fam. erciſe. Si 
quid unus ex ſociis neceffario de ſuo impendit in 
communi negotio, judicio ſocietatis ſet vabit, & 
uſuras, ſi forte mutuatus ſub uſuris, dedit. Sed 
etſi ſuam pecuniam dedit, non fine cauſa dicetur, 
quod uſuras quoque percipere debeat. J. 67. F. 2. . 
I , 3 HI 9D 

The condition of - Co-heirs ought to be in this reſpect 
the ſame with that of Partners. See the eleventh Ar- 
ticle of the fourth Section of Partnerſhip, and the 
fourth Article of the ſecond Section of thoſe who 
have, . VVV | 

We have put down in the Article, that the Heir or 
Executor recovers the Intereſt of what he lays out ne- 
ceſſarily, or to advantage: altho it is ſaid in the firſt 

the Texts cited on this Article, that if the Heir has 
disburſed any thing honeſtly and fairly, he ſhall have 


% 


the Intereſt of it, For it may happen, that an 


dent Heir may lay ont honeſtly fooliſh Expences. Thus 
the honeſtly and integrity of the Heir ought to be reduced 
ro Expences which it is juſt od allow; that is to ſay, 

We have likewiſe ſaid in the Article, that the ſaid 
Intereft is due from the time that the Money was. ad- 
vanced, altho' it be ſaid in the ſame Text, that it is 


due from the time of the delay, ex die moræ. For 


this Intereſt is due to this Heir, in the ſame manner as 
to @ Partner, # has been ſaid in the eleventh Article 
of the fourth Section of Partnerſhip, and the reciprocal 
honeſty and integrity which Co-hers owe to one another 
demands this mutual Fuſtice among them. e 


e eee eee 
In the caſes where the Co- beirs may 6. They 


have any Goods which ought to be % * 
* bring into 


brought in into the Mals of the Inhe.- 55 Aff 


ritance, they are obliged every one of the Inte- 
them to bring in reciprocally all therirance the 
Goods which they have of this kind, ins _ "7 
order to augment thereby the Mas 3 2 5 
the Inheritance, and that they may be &ougte in. 
comprized in the Partition, according 
to the Rules of this matter explained in 
r 


See touching this matter of bringing in Goods into 
the Maſs of the Inheritance the faurtin Title of he, ſecond 
Book, Ste the thirteenth Article of the fifth Section, and. 
the forth Article of the firft Section of Partitions, = 


Whilſt the Goods of the Inheritance 7. One Heir 
remain undivided, none of the Co-heirs % 


can make any change in them, againſt 3 


the will, or without the knowledge of wirhour the 
the others; and much leſs can he alie- confer of 
nate them. And any one of them that e other. 
does not approve of the change, or 
alienation, may hinder it o; 2 the 
ame 
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Of Heirs: aul Executors in general. Tit. I. Sect. 13. 


ſame ſhould be neceſſary for the com- 
mon good. As if any neceſſary Repairs 
were to be macle, or things to be ſold 
which could not well be preſerved from 
periſhing. For in theſe caſes the Judge 
would have no regard to the unreaſona- 
ble oppoſition of a Co- heir P. 


* Sabinus in re communi neminem dominorum 
jure facere quiequam, invito altero, poſſe. Unde 
manifeſtum eſt prohibendi jus eſſe. In re enim 
yu potiorem eſſe cauſam prohibentis, conſtat. 
. 28. F. comm. divid, Eo 

P Alienationes poſt judicium acceptum inter- 
dictæ, dumtaxat voluntariæ, non quæ vetuſtiorem 
cauſam, & originem juris habent neceſſariam. J. 13. 
Noe in totum diminutio impedita, in aliquo etiam 
utilitates alias ĩimpediat. J. 5. F de hered. pet. Sed 
_ & res tempore perituras permittere debet prætor 


a | diſtrahere. d. I. in F. pr. See the fixth, ſeventh, 


eighth, ninth, and tenth Articles of the ſecond Sec- 
tion of thoſe who happen to have any thing in 
common together, where other Rules on the {ame 


ſubje& are explained. 
| VII. 


g. Engage» We may reckon among the Engage- 
ment o ments which precede the Partition, that 


very Engagement which obliges the 
Heirs to come to a Partition, when any 
one of them demands it; for each of 
them has a right to have ſeparately to 
himſelf that Which may fall to his ſhare 
of the Goods of the Inheritance, altho' 
the others ſhould be willing to keep 


them in common a. 


4 Arbitrium familiæ erciſcundz vel unus petere 


Poteſt. ' Nam provocare apud judicem vel unum 
æredem poſſe palam eſt. Igitur & præſentibus 
cæteris, & invitis poterit vel unus arbitrium po- 
ſcere. J. 34. F. fam. erciſc. See the eleventh Arti- 
cle of the ſecond Section of thoſe who happen to 
have any thing in common together. | 


* * * 4 #4 pl . 
* 3 ** WP 


0 % / oy ſd Ra 
Of thoſe who are in the place of 
Heirs or Executors, altho' they 
are not really ſo. Tf Se 


"Here are, properly ſpeaking, only 

two kinds of Heirs, thoſe to 
whom the Law gives the Succeſſion, 
and thoſe who are called to it by a Teſ- 
tament : and the name of Heir is given 
only to thoſe who ſucceed by one or 
other of theſe two ways. But there are 
other Titles which tranſmit all the 
Goods of a 8 after his death to 
other kinds of Succeſſors, or rather Poſ- 
ſeſſors, who altho* they are not Heirs, 
have nevertheleſs the ſame Rights, and 
are ſubject to the ſame charges. This 


ſhall be the ſubject matter of this 
Section. 1 . een 
The CONTENTS. 
I. The Exchequer is in the place of Hleir 
zo the Goods of a Condemned Der- 
ſon. 5 
2. And to the Eſtates of Aliens, or Fo- 
reigners. 3 
3: And of Baſtards. FF 
4. And of thoſe who have no Relations. 
7. All theſe ſorts of Goods go to the King 
- - with their burdens. 7 
6. The | univerſal Donee is in place of 
Er 7-41 
7. The Purchaſer of the Inheritance is in 
the place of Heir. 
8. The Curator to a; vacant Succeſſion re- 
preſents the Heir. | 
| r 4 


J. | 


{ \ demncd to Death, or to other che, 


Punithments which imply Forfeiture of h te place 
of Heir to 


h £34 the Goods 
in place of univerſal Succeſſor ; but the . 


ualiry of Heir does not ſuit with him. Amed 
or whereas the Eſtate does not pals to Peron. 


Goods, accrue to the King, and he is 


"= 


the Heir bur by the death of the perſon 
to whom he fects 35 Forfeiture is a 
Title which deprives the condemned 
perſon of his Eſtate before his death, 
and appropriates it to the King, as 
n the Sovereign Authority of 
Juſtice, and the Rights which apper- 
tain to it. And the Lords of Mannors 
who have the Right of Forfeiture with- 
in their own Lands, haye it only as an 


| Acceſſory to the Right of Juſtice; and 


they are not lookt upon as Heirs, but 
become Maſters of the forſeited Goods 2. 


* Damnatione bona publicantur, cum vita adimi- 
tur, aut Civitas, I. 1. F. de bon. dam. Sce the Pre- 
face to this Second Part, Ne. XIV. 

Forfeiture had not the ſame effe by the Roman Law 
that it has by our Uſage in France. For according to 
our Uſage the Children of thoſe perſons whoſe Goods are 
forfeited do not ſucceed to them, nor have they any ſhare 
in their Goods. But by the Roman Law they were al- 
lowed a ſhare of them. Which was founded on Motives 
of Equity and of Humanity, that the Children might 
not be puniſhed for the crime of their Fathers, in which 
they had no hand, and that they might not be deprived 
of a Succeſſion which Nature deſtined for them, nor be 
reduced to a neceſſity which might have fatal conſequen- 
ces, Which is particularly painted at by theſe wards of- 
a Lam, Cùm ratio naturalis, quaſi lex quzdam taci- 


ta liberis parentium hæreditatem addicerct, velut ad- 


debitam ſucceſſionem eos vocando, propter quod 
& in jure civili ſuorum nomen eis indictum eſt: 
ac ne judicio quidem parentis, niſi meritis de cau- 
ſis ſummoveri ab ea ſucceſſione poſſunt: æquiſſi- 


mum exiſtimatum eſt eo quoque caſu quo propter 


pœnam parentis aufert bona damnatio, rationem 


haberi liberorum, ne alieno admiſſo, graviorem po- 


nam luerent, quos nulla contingeret culpa: interduny 
3 in 
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| 1a inthe Preface to this Sema Furt, Ne. XI. and whit 
moderatione definiri placuit, ut qui ad univerſita= ſhall be {e's on the ſame ot in the third Seion of 
tem venturi erant, jure ſucceſſionis ex ea portiones the thir Title of the ſecond Book, that when there in ne 
conceſſas haberent. l. 7. F. de bon. dam. It is not Neſtament, and where' the deceaſed has left no Relations, 

neceſſary to draw 4 parallel here between the Roman the Huiband ſurrteds to the Mie, and the Wife to the 

Law and the Lam of France in this matter, that being Husband, and exclude the; Exchequer. || ® 
no part of the deſign of this Book. We ſpall only obſerve, of Succeſſions 


- 
E 
» 
* 
1 
3 
- 
-h 
4 
- - 
4 
” 
.- 
x 
1 " 
1 + i 
2 
28 
_ 
3 
7 
3 
5 by 
Pr 


. ey ]³ . ] AR - tes Father woe 
* e ot 
5 4 : 2 


> 0 4 9 


© /; is to be obſerued likewiſe on. the ſubject 


2 
* 


that there are ſome Cuſtom, in France where Confiſea- for want of Relations, that there are ſome Cuſtoms in 
tion: do not tale Place. F . 1 France, where upon failure of Relations by one Stock, FAY 


Lord of the Mannor is preferred to the Relations of the 
other gue” that in thoſe Cuſtoms thoſe who have anly 
Effect whith they have inherited of one Stock, and lead - 
ing behind ther only Relations of the uber Stock, die 


2. 4rd! The Goods of Foreigners who die 
the Hates vithout being naturalized, and who 
of Aliens, 2 > 8 | 

or Foreign leave behind them no lawful Heirs bora . q 

ers. in France, or Naturalized, who are ca- dv ah f. sage rus 15 

pable of ſucceeding to them, belong to Theſe four ways by which Eſtates are 5, Al e 
the King, by vertue of the Right which acquired to the ton to wit, Forfei- ., of 
he has of rere to the Eſtates of ture, Succeſſion to Aliens, to Baſtards, J. . 70 
38 q a . | | Y | P 4 $34 the Kmg 
Aliens b. And he takes the ſaid Goods, and to thoſe who die without Heirs, with eber 
not as Heir, but as Maſter or Owner of have all of them this in common, that bar dens. 
Goods to which no perſon can have any as they tranſmit all the Goods to the 
right. pb wh vat King, 25 he is in the place of. Univerſal 
ucceſſor, and the ſaid Goods remain 
b See the ninth Article of the ſecond Section of this b EY | 
Wn rate; © on fred Seftion of ſubject to all the debts, and to the 
Perſons. - VV other chargese. 
See the third Article of the fourth Section of this Title, 
and the remark that i there made on it. 
wu. | 
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Si, ut proponis, bona ejus qui tutelam tum 0 
adminiftrabat ſententiam paſſi, ad fiſcum ſunt e- 
SY 155 voluta, procuratorem noſtrum adire cura. Qui, ſi 
| , To, Yo ../4 quid jure poſci, animadyerterit, \non.negabit..” J. 4. 
z. nd of Baſtards who die without Children C. 4% _ a 1 rn EFT | 

| * ö . ine hen Eſtates ol ve to the Grown by 4a #68. 
Baſtards. lawfully begotten, and without making __* explained in this Artic, they Lr, u. 2 


a Will, having no Heirs, their Eſtates 
for this reaſon belong to the King, and 
he ſucceeds to them, not as Heir, but 
as poſſeſſing as Maſter 'an Eſtate which 
cannot pals to any Succeſſor e. 


who have a Mortgage on the King's ſnes, or to 
thoſe who farm them, or in 48 ; there b neither Mort- 
gagees, nor Farmers, who can claim any right to the 
ſaid Eſtates, the King uſually makes Grants of them, 
which according to the Ordinances are always made upon 


this condition, that the Grantees ſhall acquit all the 
charges, See the Ordinance of Charles VII. of the 


by See the * Article of the ſecond Sefton of this 
15 


Title, and the third Article of the foſt Seftion of nene , January, 1455. Vid. lib. 1. & 2. C. de 

| Perſons, + FER, . petit. bon. ſubl. „ Linn FAR: 8 
What is ſaid in this Article. of the King's ſucceeding W bee e e e 
to Baſtards, is to be underſtood likewiſe of the Lords of 6} ws VI. 


Mannors within the bounds of their reſpective Lands. 


I. 4 1 Thoſe who die without Deſcendants 
choſe who or Aſcendants, and without any Rela- 2 | | - 
have w tions either by Father or Mother, agd 7 pion wakes orce b Deed of Git 
Relations. ho have not diſpoſed of their Eftates ? D en 

by Will; they dying without Heirs, Poſſeſſes nb * 5 ſhall N 2 : 
hate Eſtates belong to the King by ver- Gor as * NE # ert goo 3 . 
tue of the Right which he has to ſuc- Ch 0 b 14 afk & A - N 
ceed to all perſons who die without ages Oy tnc ona of their Title. 
Heirs or Executors 4. But the name of Heir is not 9 8 
f e to them, becauſe the Goods which the 

| Donor 1 at the time of the Do- 

| | ; mo h | nation, did from that moment belong 

| . / and; the Donor 

mus transferri, fi nullum ex qualibet ſanguinis li- could not alienate them. And altho' 
2 2 wy Bree pu reliquerit inteſtatus he might diſpole of his other Goods 
: em. J. 4. cod. ck | 


We may reckon among the number 6. The un. 
of thoſe who are in the place of Heirs, 2 "og 
altho they have not that un uni- fl of 
verſal Donees, that is, thoſe to whom Har. 


A Scire debet gravitas tua, inteſtatorum res, qui 
ſine legitimo hærede deceſſerint, fiſci noſtri rationi- 


2 


11 which he acquired afterwards, by Alie- 
1 What is ſaid in this Article concerning the Ring Right n Fa | ACE a 
11 to the Succeſſions of thoſe who die without Heirs or Exe- nations which he was at liberty to make 


in his hte-time, yet he could not leave 
them by Will to other perſons. Thus, it 
Ir is neceſſary to remark on this Article what has been 


4 ſaid ing the Succeſſion of the Huchand to the Wift is as Donees that they ſuceced to the 
. ad concerning acc hn of t HSOR 0 me. F / 4 
= and of the Wife ro the Husband, in default of Relations, Goods, and not as Heirs f. 


1 5 f See 


i þ cutors, is likewiſe to be underfiood of Lords of Mannors 
" | within the bounds of their Lands. 


Of Heirs, und Fxecutors/in general. Tit 1. dect. 13. 617 


See the eighth Article of the firſt Section of Donations, 
and the thirty fifth Law, F. 4. Cod. de den.” which is 
rhere cited, and which' approves of weniverſal Donations of 
all the Goods, Sed & 11 quis univerſitatis faciat do- 
narionem, ſive beflis, ſive dimidiæ partis ſuæ ſub- 
ſtantiæ, ſive tertiæ, five quartz, ſive quantæcunque, 
vel etiam totius; &c. This Law has raiſed M doubt, 
whether by the Roman Law one can make a Donation 
of the Goods which he ſhall afterwards Aceire, becauſe 
Fhere can be mo delivery of them, as there may be 9 
Goods which one has in his preſent Poſſeſſion ; and this 
night be given lite wiſt as anther reaſon for it, that by 
the Roman Law pne cannot diveſt himfulf of the liberty 
of making a Will, by an irrevocable inſtitution f an 
Heir, not even in fa dour of Marriage. 
Pactum quod dotali inſtrumento comprehenſum 
eſt, ut ſi pater vita fungeretur, ex æqua portione 
ea quæ nubebat cum fratre, hæres ſui patris eſſet, 
neque ullam obligationem contrahere, neque liber- 
tatem teſtamenti faciendi mulieris patri potuit au- 
ferre. l. 15. C. de pactis. But according to the Uſage 
in France, one may name an univerſal Heir by an Inſti- 
' tution in a Comract which cannot be revoked, as has 
| been already —_ tn the a wy} No. X. And one 
likewiſe give is Goods which he enjoys at pre- 
ſom, or ſhall acquire for the future, by a Dis 145 
& to have its effect in his life-time, and is irrevotable, 
provided the Donor reſerve to himſelf an Uſufruft, or 
ſomething whereupon to ſub t. Fur it would be 2 
to Equity and Humanity, that he ſhould be ſtrips of all. 
Thus the univerſal Doree may, after the death of the 
Donor, take poſſeſſion of all the Goods in the ſume man- 
ner as the Heir, But becauſe he who bas made u Do- 
nation of all his Goods preſent and to come, may alienate 
the Goods which he has acquired ſince the Donation, and 
contract nom debts; it is but juſt, that after the death 
of the Donor, the Doner ſhould be at liberty to content 
vimſelf with the Goods which the Donor had at the time 
of the Donation, and to bear the Charges thereof which 
were due at that * 2 to renounce the Goods ac- 
red by the Donor after Donation, and by that 
e 2 ee himſelf from the debts and — cont 
tracted afterwards. For which reaſon it is, that in this 
caſe an univerſal Donation of all ones Goods preſent and 
to come, is diſtinguiſhed into two Donations: one, of all 
rhe Goods which the Donor poſſeſſes at the time of the 
Donation; and the other, of thoſe Goods which the Donor 
may acquire afterwards, Which diſtinction is 
founded on this, that in Stipulations which contain ſeve- 
ral Sums, or ſeveral Things, there are as many Stipula- 
tions. as there ate Sums or Things ; fur it 15 certain, 
that he who has ſtipulated from a Debtor things of ſeve- 
ral kinds, may demand only ſuch of them as be pleaſes. 
But this Maxim does not prove, that all forts Cove- 
nants may be divided; and if this diviſion ſhould be 
prejudicial to the intereſt of one of the Parties, it would 
be neceſſary, according to another Rule, either to execute 
che whole Covenant, or to brenk it intirely. Becanſe 
when there is an Obligation on both ſides, the mutual Eu- 
gagements ought to ſubſiſt'. Thus we may add as 
more particular reaſons why the Donation of Goods which 
the Donor is in preſent poſſeſſion & ought to ſubſift, firſt, 
becauſe the ſuid Donation is pure and ſumpie by the Con- 
tract, and that the Donation of Goods to be acquired im- 
plies a condition that the Donor (hall afterwards acquire 
Goods; which he cannot be ſaid to do, if he acquires 
no more than'what is neceſſary to pay the Debts; for, 
properly ſpeaking, that is only to be called Goods which 
remains after the debts are paid. Aud in the ſecond 
plact, it would nos be juſt that the Donor ſhould have 
it n his power to amul the Donation by contracting Debrs. 
Which has been a motive for ratifyng the Donation of 
the Goods which were in the poſſeſſion of the Donor when 
he gave them away; in which there is no injury done to 
the Creditors, who have contracted only after the Dona- 
tion, which they ought to have known of. But if the 
Donee has taken poſſeſſion of the Goods after the death of 
the Donor withous-makmg an inventory of them, he can- 
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not afterwards divide the Donation : aud his caſe is the 
ſame as if he were Hur purely and ſimply. See as to 
the divuion of an Act, the Remark on the uine- 
teenth Article of the fifth Section of Teſtaments. 

cScire debemus in ſtipulationibus, tot eſſe ſtipu- 
lationes quot ſummæ ſunt, totque eſſe ſtipulationes 
quot ſpecies ſunt. J. 29. F. de verb. oblig. 

> See the ſeventh Article of the ſecond Section of Cove- 
nauts, and the tenth and eleventh Articles of the firſt 
Section f  Reſciſſions.Þ. Non debet ex parte oblipatio- 


nem comprobare, ex parte tanquam de iniqua quæ- 


rh J. 39. mf. f. de oper. ib, Aut in totum agno- 
ſcere, aut à toto recedere. l. 16. in fin. F. de admin. 


VII. 


* 
9 * 


1 i; £ 22 | ; 1 2 n 6 7 ' 3 = 
We may likewiſe conſider him as 7. The Pur- 


Heir, to whom an Inheritance Has been haber f the 
ſold, altho' he is not in effect Heir, not % * 
having ſucceeded, to the deceaſed, ander 21, 
having the Goods only by the Title of 
Sale: But as he has the Rights belong- 
ing to the Heir, and being in Poſſeſſion of 
all the Goods, is bound for all the char- 
715 he is therefore in the place of 
eir s. Im 59790 303 111 
1 Sicut uerur eme ad emproren_ Heteditatis 
debet ad eundem re- 


« 


owe J. 2. $-9: . d hared. vel act. vend. See 
on  cighth Article of the firſt Section of the third 
itle. „ 


When a Succeſſion is oned, and g. Th Cu- 
the Creditors get a Curator to be named, raror wo a 
2 that a Curator is named to Succeſ- eee 
ions to which there is no apparent YT *: 
Heir, in order to take care of 2 — ef-. 1 
fects; the ſaid Curators proſecute the 
Hereditary Actions, and acquit the Char- 
ges; and thoſe who have any claim or 

mand on the Eſtate, bring their Ac- 
tions againſt them. Thus, they repre- 
ſent in this ſenſe the perſons either of 
the Heirs, if there be any, or of thoſt 
to whom the Goods may belong. 


u Eifque curatoribus actiones, & in eos utiles 
com t. J. 2. f. 1. F. de cur. bon, dunn. Sce 
the fifteenth Article of the firſt Section of Curators. 
Vacant Succeſſions, to which there is no apparent Heir, 
are put under the Adminiſtration of a Curator, until an 
Heir ſhall appear, or that the Goods are acquired either 
to the King, or to the Lord of the Mannor. Anil Cura- 
tors are likewiſe named to Eſtates that are abandoned to 
3 till the Goods be ſold for payment of the 
Debrs, | b „ 
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to ſucceed them, being thereto allured 
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time to deliberate, and a delay was 
8 him at leaſt of a hundred days b. 
During that time, the Papers belonging 
to the deceaſed were communicated to 
the Heir, and he examined all the debts 
owing. by. the deceaſed by the Titles or 
Deeds of the Creditors, in order to take 
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Of: HET R $, r EN E CU. his meaſures for 1 or refuſing 


e ene , the Succeſſion e. And even thoſe who 
70 R $, with th * benefit of named their Heirs might, by the antient 


an INLVE NTAR 5 Law, regulate by their Teftaments a 


certain time which they gave them to 


E have ſeen in the fourth Article the Heir who did not accept the Suc- 
| of the fifth Section of the firſt ceſſion within that time, was excluded 
Title, chat the Heir or Execu- from it d; but this was afterwards abo- 
who doubts whether che Succeſſion liſnlede. i 


deliberate Whether he ſhall accept or re- , (Kit prztor, fi tempus ad deliberandum petet, 


fuſe it; and in the fifth Article of the p diene Sn der. dels. 


| NIN | | | ores centum dierum non ſunt dandi 1 2. 
ſame Section, that in caſe of any ſuch %. CR 


doubt the Heir or Executor may with- © Ariſto exiſtimat, prætorem aditum, facultatem 


ori ke: cent the Succeſſion facere debere hæredi, rationes defuncti ab eo petere, 
1 yo ener WRC 5 quem depoſitæ ſunt, deliberanti de adeunda 
with the benefit Or an Ty. hæreditate. J. 28. F. de acq. vel omitt. hared. 

has | this effect, that if the Charges ap- Alriſto ſeribit, non ſolùm creditoribus, ſed & hx- 


pear afterwards. to exceed the value of redi inſtituto prætorem ſubvenire debere : hiſq; co- 


the Goods, he will be accountable only piam inſtrumentorum inſpiciendorum facere, ut per- 


| 1 einde infirucre ſe paſſint, iet, 
for ſo much as the Goods amount to; bæreditatem. 1. .F. jure doh {epi agnoſcere 
whereas if he did not make uſe of the * Titius heres eſto: cernitoq; in diebus centum 


ſaid benefit, he would be ſimply and proximis quibus ſcies, poteriſq; Niki ita creveris, 


purely Heir or Executor, and hable to 8 1 2 22. f. 27. & ſeq. 
all the Charges of the Inheritance, al- 7. C. de jur. dens. 


tho the Effects ſhould not be ſufficient This faculty of deliberating was of no 
—  Þother uſe, but to give the Heir time to 


Of theſe two ways which the Law examine whether it would be for his 


has eſtabliſhed for the Security of Heirs advantage to accept the Succeſſion, or 


or Executors, the firſt that was in uſe at hether it would be better for him to 
Nome was the Right of Deliberating. renounce it: and ſeeing he was obliged 
This Right was invented, as it is ſaid in aſter that time to reſolve either to ac- 
a Law, both for the intereſt of the dy- cept the Inheritance purely and ſimply, 
ing perſons, that they might have Heirs and to engage himſelf for all the char- 
o ſucce ; a ges, or to renounce it, without bein 
by che liberty which they had to inform 2 liberty to chuſe any middle way” 
rhemlclyes of the ſtate of the Goods and there followed from thence ſeveral in- 
Affairs of the Sueceſſion before they conveniences both to the Heirs, and alſo 
ſhould engage in it; and likewiſe for to the Legataries and Creditors. For 
the advantage of the Heirs themſelves, the Heirs might eaſily be deceived by 
that they might not be obliged to en- the appearance of the Goods, the char- 
age themſelves too haſtily in that qua- ges whereof might be difficult, or even 
bY. nb. impoſſible to be known, they being of- 
Oui interrogatur an bæres, vel quota ex parte ten ſecret and hidden; and they being 
it ad deliberandum tempus impetrare debet. once engaged in burdenſom Succeſſions, 
Quia {i perperam confeſſue fuerit, incommodo afſi- they could not be afterwards at liberty 


citur. Et quia hoc defunctorum intereſt, ut habe- : 
ant ſuccefſores; intereſt & viventium, ne præcipi- to renounce them. And they might like- 


tentur, quamdiu juſtè deliberant. J. 5. & 1.6. ff. de wile be deceived in another manner, by 
faterrog. in fur. fac. renouncing Succeſſions which might 


| happen to be of greater value, and at- 
The method of uſing this Right of tended with fewer charges than did ap- 

Deliberating, was after this manner: pear, which was to the prejudice of the 

The Heir who was called to a Succeſ- Creditors and Legataries. 

ſion, either by a Teſtament, or as hay- Theſe inconveniences laſted for ſeve- 

ing right to ſucceed to one dying Inteſ- ral Ages, and until the time of Juſtini- 


tate, applied to the Magiſtrate for a an, without any other remedy beſides 
Ar 


— — — — — I ne 
— ne IO mg I 


deliberate, after the expiration of which 


% that 


Of Heirs and Extcutars;. &c.. | Tit. 2. Se, 1. 619 


that of an Exception which the Empe- 
ror Gordian had made in favour of Sol- 
diers who happened to be engaged in 
burdenſom Succeſſions, to whom the 
ſaid Emperor granted this Privilege; that 
their ow-n Goods ſhould not be ſubject 
to the charges of the Succeſſion t, which 
was difficult to be 1 in practice with- 
out an Inventary, by which it might 
appear wherein the Goods of the Suc- 
ceſſion did conſiſt. And at laſt Juſtinian 


eſtabliſned in favour of all Heirs, whe- 


ther they ſucceeded by Teſtament, or to 
Inteſtates, of whatſoever quality or con- 
dition without any diſtinction, a liberty 


to accept with the benefit of an Inven- 


tary the Succeſſion that falls to them, 
that is to ſay, on condition that they 
ſhall not be liable to the Charges farther 


than the value of the Goods, of which 


an Inventary ought to be made by a 

blick Officer. Which has this ef- 
ect, that the Creditors, Legataries, and 
other perſons concerned, may have know- 
ledge of all the Goods of the Inheri- 
tance which are appropriated to them, 
and that the Heir Ihe not engage his 
own Eſtate, but obliges himſelf only to 
account for what is contained in the 


ſaid Inventary : And by this means 


full and intire Juſtice is done, both to 
the Heirs, to the Legatees, and to the 
Creditors 8. | 

# 7. lk. in princip. C. ds jur. delib. 

E See the amd Std, of 2 Title, 


As the firſt uſe of the benefit of an 
Inventary is to give the Heir or Execu- 
tor the liberty of deliberating, whether 


he ſhall accept the Succeſſion or not, 
and of 2 it with the greater ſafety, 
r 


becauſe of the knowledge of the Goods 

and Charges of the Inheritance, which 
he may have from the Inventary; ſo this 
benefit of an Inventary has not aboliſh- 

cd the uſe of Deliberating; and Juftini- 

an has reſerved it in the ſame Law by 

which he has eſtabliſhed this other be- 

_ nefit. Which has this effect, that thoſe 
who doubt whether it be not more ad- 
vantagious for them not to accept the 
Inheritance at all, even with the bene- 
fit of an Inventary, rather than to en- 
gage themſelves therein, may determine 
themſelves and take their final reſolution 
after having deliberated thereon ; and 
that they may likewiſe without delibe- 
rating accept the Succeſſion with this 
benefit, which ſecures their own Eſtates, 
ſince they do not engage themſelves for 
more than the value of the Goods. 
Thus, we may diſtinguiſn in this matter 
W right 7 deliberate, and that of uſing 
O L. I. . 


the benefit of an Inventary, which ſhall 
be explained in the.two elt Sections of 
this Title; and in the third we ſhall ex- 
plain the effects of the ſaid Benefit. 
[ts England, all Extcutors and Adminiſtrators are 
allowed the benefit of an Inventary of courſe, and they 


are ſuppoſed to accept the S. always under that 
benefit. So that if they do exhibit an Inventary upon 
Oath, they are no farther accountable than for what is 


contained in the ſaid Inventary; unleſs the Creditors, or 
Legatees, tan prove that there are more Goods belonging 
to the Succeſſion, than what are ſet down in the Inventa- 

; in which caſe the Executors or Adminiſtrators will 
k obliged to charge themſelves therewith. But if they 
refuſe to bring in an Inventary, when they are lawfully 
required ſo to do, they are chargeable with all the Debts 
and Legacies, altho* there ſhould not be Effects ſufficient 
to pay them. Fu in this aſe, the Law preſumeth that 
there is enough to pay every body, and that the Executor 
or Adminiſtrator doth fraudulently ſtibſtract the ſame, 
Swinburn of Wills, Part 3*, 9 17. 


WI 


. 
Of the Right to Deliberate. 


The CONTENTS. 


1. The Heir may deliberate. 
2. He informs himſelf by the Inventary. 
3. Curators named to the Succeſſion while 
Ihe Heir is deliberating. 
4. Sale of things which are periſhable. 
5. Aecquitting the charges that are preſ- 
ing. 
6. Alimony to the Children, during the 
time that they deliberate. 
7. Many Heirs ſucceſſively have each of 
them a Right to deliberate. 
8. The Heir who dies while he is delibe- 
rating, tranſmits his Right to his 
Saccefſors. 
HE Heir, or Executor, who be- 1. The Heir 
ing ignorant of the Charges of dalle. 
the Inheritance is afraid to engage him- “ 
ſelf therein, may take the time allowed 
by Law for deliberating, before he de- 


ares whether he will accept the Suc- 
ceſſion, or not *. | 


2 Ilud ſciendum eſt nonnunquam ſemel, nonnun- 
quam ſæpius diem ad deliberandum datum eſſe: dum 
prætori ſuadetur tempus quod primum aditus præ- 
ſtituerat, non ſuffeciſſe. J. 3. F. de jure delib. Ne 
quis nos putaverit antiquitatis Pres eſſe con- 
temptores, indulgemus quidem ibus) petere 
deliberationem, vel à nobis, vel à noſtris judicibus. 
Non tamen amplius ab imperiali quidem culmine 
uno anno à noſtris verò judicibus, novem menſibus. 
I. ult. F. 13. in f. C. eod. 

By the Ordinance of 1667, in the Title of Delays for 


dieliberating, the Heir has three Months from the time 


that the Succeſſion is open, to make the Inventary, and 
forty days thereafter to deliberate. 
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To put the Heir, or Executor, in a 


him- condition to deliberate, it is neceſſary 


that he ſhould bave the means of in- 
forming himſelf of the Goods and Char- 
ges of the Succeſſion; and that he and 
all other perſons concerned may have 
this information, the Judge directs an 
Inventary to be made of all the Deeds 
and Writings belonging to the Inheri- 
tance, which are communicated to 


nan?” © 


e the Texts quoted under the letter e, in the Pre- 
amble to this Title. 2 Wy 


[As it is only by the means of the Inventary that the 
Heir can wel i this knowledge, the Ordinance cited on 
the foregoing Article has made proviſion 11 

0 


has been already obſerved, by making the time 
for deliberating to commence only after the Inventary is 


III. 


3-Curators If during the time that the Heir is 


named to 
the Succeſ- 


fron, while 


the Heir is 
deliberat- 


inf. 


deliberating, there ſnhould fall out ſome 
Affair in which it ſhould be neceſſary to 
commence a Suit for the preſervation of 
ſome right belongin ene, 
or to defend it againſt ſome claim or 
pretenſion, and that the matter could 


not admit of g it would be neceſ- 


ſary to name a Curator to the Inheri- 
tance, in order to proſecute its Rights, 


and to defend it, until the Heir by ac- 


cepting the Succeſſion, may be in a ca- 
pacity to act himſelfe. C5 


© Dum deliberant hæredes inſtituti adire, bonis 3 
prætore curator datur. J. 3. F. de curat. fur. See 


the fifteenth Article of the firſt Section of Cura- 
tors. 


4. Sale of 
things 
which are 


feriſhable. 


Seemg the time allowed to the Heir for deliberating 
is much ſhorter by the Ordinance quoted on the firſt Arti- 
cle, than it was by the Roman Law, and that the de- 
lay for deliberating runs only from the time that the In- 
ventary has been made; we muſt underſtand what is 
ſaid m thu and the following Articles, not only of what 
happens during the delay for deliberating after the In- 
ventary is made, but litewiſ of the time that the In- 
ventary is making, and before it be ſet about. | 


1 3 | 

If in the ſame caſe when the Heir 
delays to accept the Succeſſion, or to 
renounce it, there be Goods belonging 
to the Inheritance, which by being kepr 
are in hazard of periſhing, or being 
damaged, or diminiſhing in their va- 
luc, ſuch as Fruit, Grain, Liquors, or 
things, which it- would be more-advan- 
tageous to ſell than to keep, ſuch as 
Horſes or other Beaſts that are not ne- 


ceſſary, and which would occaſion an 


Expence; the Heir, or Curator of the 
Succeſſion might ſell and diſpoſe of thoſe 
kinds of things, in order to preſerve the 
Money that 1s got for them in the In- 


heritance, obſervin in the aid Sales 
the forms preſcri in ſuch caſes d. Fs 


Si major, ſit hæreditas, &c deliberat hzres, & 
res ſunt in hæreditate quæ ex tractu temporis de- 
teriores fiunt, adito prætore, poteſt is qui delibe- 
rat, ſine præjudicio, eas juſtis pretiis vendere: qui 
poſſit etiam ea quæ nimium ſumptuoſſ ſint, veluti 
jumenta aut venalitia, item ea quæ mora deteriora 
hant, vendere. J. 5. G. i. F. de jure d. 
- Theſe Sales are made by Cant or Auction, and by per- 
miſſion of the Fudge; unleſs it be that the intonſiderable- 
neſs of the things that are fold, and the conſent of the 
parties intereſted, may excuſe the charges | of theſe For- 


malities. See the following Article. 


If there were any debts due from thes. 4cquir- 
Succeſſion, which it might be neceſſary 
to pay off ſpeedily, the Monies arifing,;,.”... 


from the Sales that are to be made, ac- preay. 


cording to the Rule explained in the 
foregoing Article, ſhould be imployed 


for that purpoſe, or things which are 


the leaſt neceſſary might be ſold, or 

Debts that are owing to the Eſtate 

might be called in, in order to clear off 
the ſaid Demands, or to ſatisfy the other 
Expences that are equally neceſſary, 

ſuch as the Funeral Charges, the Tillage 

of the Lands, neceſſary Repairs, and 

others of the like nature, according as 
the Judge ſhould directe. 


2; _ ſiquidem in hæreditate fit vinum, ole- 
um, frumentum, numerata nia: inde fieri de- 
bebunt impendia: ſi minus à debitoribus hæreditatis 
exigenda pecunia. Quod ſi nulli ſunt debitores, 
aut judicem provocent, venire debent res ſuperva- 
cuæ. l. 6. F. de jur. delib. 5 

In cauſ ergo cognitione hoc vertetur, an juſta 
cauſa fit, ut diminuere prætor permittat. Ergo & 
funeris cauſa deminui permittet: item eorum quæ 
ſine piaculo non poſſunt præteriri: veſcendi gratia 
æque deminui permittet. Sed & ubi urget ex aliis 


* 


quoque cauſis permittere eum oportet. Ut ædifi- 


cia ſarciantur, ne agri inculti ſint, ſi qua pecunia ſub 
pœna debetur, ut reſtituatur; ne —— diſtrahan- 
tur. Ex aliis quoque juſtis cauſis prætor aditus de- 
minutionem permittet. Neque enim ſine permiſſu 
ejus debet deminutio fieri. J. 7. in F. od. d. l. 7. 
in princip. l. 5. §. 1. in F. eod. 10 21:26 


If the Heirs are Infants who deliberate 6. Alimory 
concerning the Inheritance of their Fa- e Chi 
ther, Mother, or other Aſcendant, and _— 
they have no other means of Subſiſtence has bey 
during the time that they have for de- deliberate. 
liberating, they may in the mean while 
obtain from the Judge a moderate Pro- 
viſion: out of the Goods of the Succeſ- 
ſion for their Maintenance f. For there 
is leſs inconvenience in taking a Provi- 
ſion of this nature out of the Eſtate, al- 
tho' the Children ſhould renounce the 
Succeſſion, than there would be in depri- 
ving them of it during the delay which 
the Law allows them. And if it ſnould 

* i happen 
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So b 


Of Heirs and Executors, &c. 


happen to be in the caſe of a Succeſſion 
of a Father, on which the Children 
ſhould have ſome demand in right of 
their Mother, who is already deceaſed, 
this Proviſion being deducted out of 
their demands would {till admit of leſs 
difficulty. | 


f Filius dum deliberat alimenta habere debet ex 
hzreditate. I. g. F. de jur. delib. Ut ex iiſdem (bo- 
nis) ſi aliqua alia facultas eſſe non poterit, tantum 
litis ſumptus & alimoniæ homini ſubminiſtretur, 
quantùm moderato judicis arbitrio fuerit æſtima- 
tum. J. wlt, C. de ord. cogn. V. I. 51. F. de hared. 


Ahe theſe words of the ſecond text quoted on this 
Article, and the fifty firſt Law, if, de hæred. pet. relate 
to other matters, yet we may apply here that which con- 
cerns the moderating of theſe ſorts of Proviſions, the Equi- 
ty whereof is founded on the neceſſity of maintaining the 
Children; but which ought to be as little burdenſome to 
the Creditors as is poſſible. . . 

Me muſt obſerve upon this Article, that the Proviſi- 
ons mentioned therein have fewer inconveniences accord- 
ing to the preſent Uſage in France, than they had in the 
Roman Law, by which the time deliberating was 
much longer. Sce the Remark upon the firſt Article. 


VII. 


If ſeveral perſons were called to the 


7. Many 
one in default of the 


Heirs ſuceſ ſame Succeſhon, 


ſroey Pave other, as if a Teſtator having inſtituted 


ea . . 
27 an Heir, and foreſeen the caſe, either 


right to de- that the ſaid Heir ſhould die before him, 
liberate. or that he would not accept the Suc- 
ceſſion, had ſubſtituted another in his 
place: or that the Teſtamentary Heir, 
or the Heir to an Inteſtate, renouncing 
the Succeſſion, the next in degree of 
Kindred ſhould be willing to accept it; 
in all theſe caſes the Heir, who is call- 
ed to the Succeſſion in default of ano- 
ther, would have the ſame right to de- 
| liberate, as he had in whoſe place he 
ſucceeds s. For the time granted for de- 
liberating cannot begin to run with re- 
ſpect to each Heir, but after that he is 

called to the Succeſſion. 


s Si plures gradus ſint hæredum inſtitutorum, per 
ſingulos obſervaturum. ſe, ait prætor id quod præ- 
finiendo tempore deliberationis edidit. Videlicet, 
ut à primo quoque ad ſequentem tranſlata hæredi- 
tate, quam primùm inveniat ſucceſſorem, qui poſ- 
fit defunct creditoribus- reſpondere. JI. 10. ff. de jur. 
delib. See the Title of vulgar Subſtitutions. 

We muſt not confound the condition of him who ſuc- 
ceeds to an Heir, purely and ſimply as his Heir, with 
the condition of Heirs who are ſubſtituted one to the 
other, or who take the place of a firſt Heir, to ſucceed m 
his default. For whereas theſe have the right to deli- 
berate whether they ſhall accept the ſame Inheritance in the 
ſame manner as the Heir had, in whoſe place they ſuc- 
ceed; he who becomes pure and ſunple Heir to another 
who had accepted the Inheritance, has not right to deli- 
berate, whether he ſhall acrept that Inheritance or not 
but it goes to him with the ſame Engagements which 
the perſon was under who had accepted it, and to whons 
be ſucceeds, TOO 


it. 2. Sect. 2. 621 


VIII. 


1 che Heir who was deliberating hap- 8. T He ir 


pens to die before he has declared his wo dies 
mind, he tranſmits his Right to bis %% * 
Heir, or Executor, who may deliberate . 1 
likewiſe whether he ſhall accept, or re- mir: his 

fuſe the Succeſſion that was fallen to right 70 his 


the deceaſed h. ; Succeſors 


u Sancimus fi — vel ex teſtamento, vel ab in- 
teſtato vocatus deliberationem meruerit: vel ſi hoc 
quidem non fecerit, non tamen ſucceſſioni renuntia- 
verit, ut ex hac cauſa deliberare videatur: ſed nec 
aliquid geſſerit, quod aditionem, vel pro hærede 
geſtionem inducat, prædictum arbitrium in ſucceſſi- 
onem ſuam tranſmittat. J. 19. C. de jur. delib. See 
concerning this Right of Tranſmiſſion the tenth 
Section of Teſtaments. | 5 8 


een e | HI 
How one becomes Heir or E xecutor 
with the benefit of an Inventary. 


The CON EN TS. 
1. One may become Heir, with the bene- + 
Ft of an Inventar), without deli- 
berating. | fon | 
2. The Inventary ought to be made accord- 
we Hm... . 
3. It ought to take in all the Goods. 
4. The omiſſions may be ſupplied. 
7. Puniſhment of diverting the Effects. 


; 


Very Heir, or Executor, who doubts I. One may 
E. whether the Succeſſion be advanta- became 
geous, or not, and who is afraid to en- yr 
gage himſelf in it, may before hand de- 7 
mand that an Inventary be made of the venta, 
Effects, and of the Deeds and W ritings wirhour de- 
belonging to the Inheritance; and with-#%rating- 
out taking time to deliberate, he may de- 
clare that he accepts the Succeſſion with 

the benefit of an Inventary. And by 

this means he will be liable for the Debts 

and Charges of the Inheritance, only 

in ſo far as the Goods belonging to the 
Deceaſed ſhall be ſufficient to acquit 

them, and his own Eſtate will not be 
chargeable therewith 2. . = 


Sin autem dubius eſt, utrumne admittenda ſit, 
necne defuncti hæreditas, non putet fibi eſſe ne- 
ceſſariam deliberationem : ſed adeat hæreditatem, 
vel ſeſe immiſceat: omni tamen modo inventarium 
ab ipſo conficiatur. J. lt. $. 2. C. de jur. deliber. 
Ut in tantum hareditariis creditoribus teneantur, 
in quantum res ſubſtantiæ ad eos devolutæ valeant. 
d. I. f. 4. Et nihil ex ſua ſubſtantia penitus hære- 

des amittant, ne dum lucrum facere ſperant, in 
damnum incidant. 4. F. 4. | | 
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i 4 1 | | 
2 The b. The Creditors,” the Legataries, and 
ventary all other perſons WHO have any claim on 


ought to be the Inheritance, havin _ an dere in 
made „. this Inventary, the Heir or Executor 


cannot — it by 7 himſelf, but it ought 
to be made by ow ublick Officer, and 
according to de orm wh ich the Law 
and Ui: Dore, Fe in e mat- 
ter?. 

Bens... le ETD m. modis en implea- 


tur ſub præſentia iorum, cæterorumque qui 
ad. huju 25 een neceſſarii ſunt, l. uli. 


nu to 


2. C. 
| . + 22 22 er received in nen the 15 
wentary oug Fuſtice, af- 


ter having ale up the bs where the Writings, and 
other effects belonging to the Inheritance are kept. 


III. 


ought This Inventary ought to contain all 
2 alte Goods of the Succeſſion that were 
the Goods, ſealed up by Order of the Judge, or 
3 by Ae who have any 
knowledge thereof. And the Heir or 
Executor ought like wiſe to declare what 
he knows of them, and to ſwear that 
he does not detain or conceal any effects 
belonging to the Inheritance c. 


Suhſeriptionem ſupponere ps er cſt, 
G gnificantem & quantitate rerum. Et quod nulla 
malignit ate circa eas ab eo facta, vel fagienda, res a- 
r 2257 — — 5 
the uſage de, nat the Heir obli 
** in a detlaration pon Oarh, but likewiſe the 2 
Servants of the deceaſed, are 22 to declare upon 
Oath what they know, toughing the effetts of the de- 


ceaſed, 
Tv. 


If the Creditors, or Legatari 
other 


Zo 


and 
rſons concerned ſhould diſcover 
ings have been omitted in the In- 
ventary, or ſhould an nor miſtruſt it, 
the Wil be admitt prove the o- 
ons and frauds which they ſhall al- 
ledge d. a, 
4 Licentia danda creditorius, ſeu . 
fideicommiſſariis, fi m 
ſtantiam a defuncto ar ictam quim heres in in- 


— ſcripfit, quibus — legitimis modis 


oy uparionn eſt approbare. J. wir. . 10. C. de 
Ut undique yeritate exquiſita, neque lu- 


Wt neque daninum aliquod hæres ex hujuſmodi 
ſentiat hareditate. d. 5. 


99 


If the Heir or Executor had ſecretly 
of the effects belong- 


yel 


2272. conveyed away an 


=, the ing to the Succeſſion, or failed to diſco- 


ver what he knew thereof; this unfair 
dealing would be ed in ſuch a man- 
ner as the quality of the fact might de- 
ye according to the circumſtances e. 


ajorem putaverint eſſe ſub- 


Nie C1 VI L. LAW; S. Boo. L' 


x. 105 et 3 ut 8 e 
45 hzredes ſurripuerint, vel celaverint, vel amo- 
vendum curaverint, poſtquam fuerint oonvicti, in 
duplum hoc reſtituere, vel hæreditatis quantitati 
compuſyres compellantur. J. alt. 5. 10. mf, C. de 
ur, delib. 

j This pexalty of the double is S381 France; 


bur the Heir who ſhould be found guilty of furh unfair 
fractices, would be proceeded a gainſi 4 the cir- 


. "4nd 7 eh as t 
rode . RE e 42 
8 E Q I. III 
of F he fete of the Benefit of 
an Inventary. 


The CONTENTS. 


1. The Heir with the benefit of 2 an In- 
ventary is bound only for the value 
of the Goods. 

| A”, he Legacies are reduced according to 
the Goods. 

3. The Heir who is 4 Creditor preſers es 
his debt. | 

And recovers bis E xpences. 

5. He ought to ſell the Moveables. 

6. He is only bound to render an account. 

7. He is not obliged in paying the Credi- 

....._  Fars, to obſerve their order. 

8. He may pay off the Legataries, if the 

/., Creditors do not appear. 
p. The Lands which are given in payment, 
+ Temain ſubjett to the Mortgages. 


I. 1 

IE who having got an Inventary 1. The He# 

made according to form, declares wi te be. 
himielf Heir with the benefit of an In- 1 4 
ventary, will not be liable for the g 5uy 
Charges of the Succeſſion but in fo far for the va- 
as the value of the Goods belonging to lie of the 
the deceaſed amounts to, and his own 994% 
Eſtate will not be any ways chargeable 
therewith a, as has been faid in the firſt 


Article of the ſecond Section. 


In tantum hæreditariis creditoribus teneantur, 

" uantum res ſubſtantiz ad eos devolutæ valcant. 

« $. 4. C. de jur. delib. Et nihil ex ſua ſub- 

A fire pr, hæredes amittant, ne dum lucrum 
perant, in damnum incidant. 4. 94. 


II. 


If 85 Heir or Executor who has the 2. Tie Le- 
benefit of an Inventary, was burdened gas 
with Legacies exceeding the ſum which 8 = 
one is allowed to diſpoſe of by Will Nil the Goods. 
he might get them to be reduced in 

portion to the Goods which remain 
clear, after the Debts and other Charges 


are deducted e. 


See 


_— a a a * e gr —— 11 r ORAL TOY OT OPT R a * — 9 e 2 * — 2 2 ab ts 
EG on Ons nt a OBE EDI ts bi AE 1 FE IEEE TJ 2 ͤ · fx32t > ROS IR WTTV 20 28 YN : R : g $03. 
2 ENTS Deg 27 ˙ AA EO JET ED ae tn Cle x! ̃ 7 rt ie Ü¶ͤUL,n Ge ARE Ae EF WW 6 4 ? 
3 2 8 8 277. ͤ K 8 re n 2 ! : 


8. 


Of Heirs and Executors, &c. Tit. 2. Sect.3. 623 


o See the third Title of the fourth Book. and other Charges which he has ac 
Feæreditatem fine periculo habeant, & legis fal- quitted s. 9 * i 
cidiz adverſus legatarios utantur beneficio. l. lt. 1 BEET 
5. 4. C. de jur. deli. Bona intelliguntur cujuſque _ 8. Jn tantum hereditariis creditoribus teneantur, 
* deducto are alieno ſuperſunt. J. 39. f. 1. F. in quantum res ſubſtantiz ad eos deyolutz valeant. 

verb. ſignif. J. at F. 4. C. de jur. delib. f oa 

| It ts only by an Accompt, that the Heir who has the 


EE. | benefit of an Inventary can ſhew that he has imployed 


3. The Heir If this Heir, who has the benefit of ogy P 

1%, an Inventary, was himſelf a Creditor to (ah 

bees li the deceaſed, his quality of Creditor VII. ; 

Debs, —_— be es with te gue Altho' the Goods of the Succeſſion 7. ze «my 
L ͤͤ M ĩ Hi 

right whole and intire, in the ſame man- e * in 5 ee * ce Creditor, 10 

ner as the other Creditors, and that with Narr, Fü 0bſervetheir 


8 2 


gy F "RH 7 #8 Bog 52 the Creditors who come firſt to demand Ode 
the Mortgages and Privileges Which he their debts, if there be no Attachment 4 
of the Goods, or other hindrance on 
the part of the other Creditors. For 


had for the ſecurity of his Debt: d. 


Si verò & ipſe aliquas contra defunctum ha“ 
beat actiones non | hx confundantur, ſed ſimilem 
cum aliis creditoribus habeat fortunam: temporum 
tamen prærogativa inter creditores ſervanda. J. ult. 
5.9. in F. C. de jur. delib. 7 


| IV. | 

4. And re- All the Expences which the Heir 
covers his who has the benefit of an Inventary has 
Expences: been at, whether it be for the Funeral 
of the deceaſed, for making the Inven- 
tary, or for Repairs, and all other ne- 
ceſſary charges, ſhall be allowed him 
out of the Goods of the Inheritance 

which he ſhall have received ©. 
In computatione autem patrimonii damus ei 
| licentiam excipere, & retinere quidquid in funus 
expendit, vel in teſtamenti inſinuationem, vel in 


inventarii confectiönem, vel in alias neceſſarias cau- 


fas hæreditatis approbaverit ſeſe perſolviſſe. J. ult. 
F. 9. C. de jur. delib. 
| . 
5. Hege The Heir who has the benefit of an 
zo ſell the Inventary, not being bound to ron vp 
the 


| Mpeables, the Debts but with the Goods of 
Inheritance, he ought to ſell the Move- 


ables, as the readieſt means for paying off 


the Debts f. | 


f See the Text quoted on the fourth Article of the 
Firſt Section. mo 
This Sale cught to be made after the Publications 
which are neceſſary for bringing in many Buyers, and 
for preventing the frauds which are uſual in private 
Sales. And it is ſo order d by ſome Cuſtoms in France. 


1 
6.Heisony When the Heir ſhall pretend that the 


bound to Goods of the Sueceſſion are exhauſted 


he is not bound to know who are the 


Creditors, nor in what Order they are 
ranked. And thoſe who come after all 
the Goods of the Succeſſion are diſpo- 
ſed of to other Creditors, ought to blame 
themſelyes for their delay b. 


h Eis fatisfaciat qui primi veniant creditores; 


Et ſi nihil reliquum eſt poſteriores venientes repel- 


lantur. J. ult. $.4. C. de jur. delib; | 
[By the Law, i England, an Executor or Admini- 


ſtrator, is obliged at his peril, in the payment. of the 


Debts of the deceaſed, 'to obſerve the legal Order and 
Rank which the reſpective Creditors have for preference 
f "y Debts before others. The Order which the Law 

s eſtabliſhed among Creditors is after this manner. 
The Debts due to the Crown are to have the firſt place 
of precedence, Next to the Debts of the Crown, are 


Fndgments, or Debti recovered againſt the Teſtatir in 


a Court of Record, to have priority or precedency in 
payment, as being of a bigher nature, or more dignity, 
than any other. And next unto Debts by Fudgment, 
are thoſe by Recognizance, or by Statute Staple, or Sta- 
tute Merchant, to be regarded by the Executor or Ad- 
miniſtrator. Which Statutes and Recognizances, altho 
they make Debts upon record, yet they are accounted to 
be of a lower nature and leſs 2 275 than Fudgments, 
becauſe 5 are begdtten but by toluntar) conſent of 

ties; whereas in every Fudgment there hath been a 
courſe and work of uſb againſt the Will of the De- 
fendant, as is preſumed, and this in a Court of Fuſ- 
tice, and the Records of ſuch ee are entred in 
publick Rolls. The Debts which are to be diſcharged 
in the next place, are thoſe which are due by Specialty 
or Obligation. And in the laſt place come the Debts 
without Specialty or Writing, The Executor or Admi- 
niſtrator obſerving this Order eſtabliſhed by Law among 
the Creditors for the preference of their ſeveral Debts, 
may pay what Creditors. he pleaſes firſt. Swinburn of 
Wills, Part 6. §. 16. Wenrworth's Office of an Ex- 
ecutor, chap. 12. 


VIII. 


If the Creditors do not appear, the g. ;;, may 
render an in paying the Debts, Legacics and other Heir or Executor may pay off the Le- pay off the 
— Charges, he ſhall be under no farther gacies. But if there ſhould not remain Zzzararies, 
obligation to thoſe who have any Claim Effects enough to ſatisfy the Creditors, _— 
on the Goods of the Succeſſion, than they may oblige the Legataries to give 2 oy 
to give an Accompt of them, in which back what they have received. For the 
he is to charge himſelf with the Goods Legacies are due only after the Debts 
according to the Inyentary, and to put are paid i. And in ſuch a caſe, greater 
down in his diſcharge, all the Debts regard ought to be had to the intereſt 
of 
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9. The 


Tands 


to be Ann 
dhe Seta — ſhall remain clear al. 
ter a of all the debts . 


de delib; 
x 215 verd 'creditores; 


df the Creditors, which is nor-t0 > loſe 
what is juſtly due to them, than to che 
intereſt by the * atgries, which gon- 


0 of the Goods. 


q 
bo 
Vp 
% * 
. 1 
% 4% 


4k 4 


geld etſi legatarii interea venerint, eis "cif 
ciat ex hæreditate defuncti, vel ex ipſis rebus, vel 
ex earum forſitan venditione. J. Alt. F. 4. in F. C. 


m heredem inquietare concedantur, neque eos 


| 1 eo comparaverint, res (Je Chad pretia in 


Mag fideicommilla, vel al 


creditores procet- 
Lientia creditoribus non deneganda 


| voi legatarios venire, vel hypothecis, vel indebiti 


Nu 172 & hx quæ acceperint tecuperare. 
latis abſurdum et quidem jus 
uentibus legitimum auxilium denegari, 


ths 605 qui pro uero certant, dus partes ke 
de . Alt. 5. F. 

In re obfcura, — eſt 1 —_— 

2m adyentitio lucro. J. 41. F. 1. 45 


It is hardly Acc ding to | 
— that 4 ut happen that an 72. 


off Legacies before the Debrs, For the benefit of 
Inventaty is made publick, both by its being entred in 
. and by the publick Notice that is 
freed i te ji conch, Ie as has been ob- 
ed on the fifth Article, "But it 
7 — ſome" Cteditor may have tn fone 
ing in his claim, either by reaſon of be ence, or 


| cauſe, which ought not to be 225 b wo 
abe Hei , who id the Legaties honeflly and 
ont en in intent 70 efrand the Creditors. . 
| Ix. : 


. „Creditors had taken in pay 
ment e or Tenements which were 


which are 
part of the Succeſſion, and that other 
8 -«- prior Greditors ſhould happen to _ 


main ſub- afterwards. 5 they — ht exerciſe 


Jeet ro the Right of Mort 


if they had 80 


Moriga8%. on the te ig Lands 05 Neuen n 


hag e given to the other rd Hs 

Jeir who had the benefit of an 
Tarr would not be bound either in 
Warranty to thoſe who had taken the 
faid Lands. or. Tenements in payment“ 
nor for what the other Creditors 
come ſhort of in the payment of their 
d farther than to the value of the 
Goods of the — which may re. 
main in their h 


= Sin verd hæredes res hæredi tarias crediteribu# 
hzreditariis, pro debito dederint in ſolutum, vel 


per dationem pecuniarum ſatis eis fecerint, liceat 


alijs creditoribus qui ex anterioribus veniunt hypo- 


- thecis, adverſus eos venire, & 4 poſterioribus cre- 


2 ſecunduùm leges eas abſtrahere: vel per 
pothecariam actionem, vel per condictionem ex 

niſi en weben debitum eis offerre. Oontra 
pſum tamen hæredem (ſecundùm quod ſæpius dic- 
pvc eft) qui quantitatem rerum hæreditariarum ex- 
pendit, nulla attio extendatur. l. _ ö 6. 7 C. 


de jur. delibs | 
Wl 


"a Benefit Which is 
& 


qui poſt emenſum patrimo- 
nium nec dum completi — ſuperveniant, neque 


de eee ee 


n i. 
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2 7 e "thi 
6 | theſe words of this Title, © 
wow what manner a Succeſſon 55 ac 
quired, do not regard the manner in 
which: one is called 10. the quality of 
Heir or Executor: for ir has already 
been ſuffleiently explained, that one is 


made Heir, either y the Uiſpoſition of 


the Teſtator, or by the Proviſion of the 
Law; but they have reſpect only to the 


manner in which he to whom a Suoceſ- 


ſion is fallen, whether it. be by Teſta- 
ment, or as 8 


by he accepts that quality, may 7 8 


himſelf Heir, if he will make uſe of his 


EG and acquire the Goods of the 
Succeſſion, And theſe, other words 
which follow, how it is renounced, are 


$ to. be. underſtood of the ways by which 


he who is called to be Heir or Executor 
may fi ity þ his refufal of it. For. he 
may eitl i of that quality, or re- 
nounce it. And fince he may explain 
himſelf by ſeveral. ways, and the he 

1 do ſome aQts which would 


him Heir, or Executor, altho' he 
ſhould; have no ſuch intention; the dif- 


ferent ways in which an Heir, or Ex- 
ecutor may carry himſelf with reſpect 
to the Sueceſſion that is fallen to him, 
whether it be in accepting or renouncing 
it, ſhall be the ſubje& matter of this 
Title. And in the firſt Section we ſhall 


explain the acts which one in 


the quality of Heir, or Executor, and 


which imply the entry to, or acceptance 
of the Succeſſion. In the cold we 


ſhall ſhew what are the acts which may 


have ſome relation to the. quality of 
Heir, or Executor, without ctigaging 


one in it. The third ſhall be concern- 


wg g the effects and conſequences of the 


tance of the Inheritance. And in 
is urth we ſhall explain what belongs 


to the Renunciation of the, Inheritance. 


ext of Kin to an Inteſtate, 
and who has as yet dong no act where- 
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$SECT. I. 
Of the Adr which engage ond in 
the quality of Heir or Executor. 


The CONTENTS. 


t. In what the engagement to the Suc- 
 _ » eefſion conſiſts. 


2. One may atcept the Succeſſion either 


by expreſs att, or otherwiſe. 
3. What are the des of an Heir. 


paymirit of & dels, ats as Heir. 
And if he pays à tebt of the Succeſſion. 
6. F he takes any of the Goods, of reaps 
J 
Altbo' he ers in the R 
. He who diſpoſes of the Inheritance, 
OY makes himſelf Hein. 
9. As alſo he who receives a Sam uf 
Money to renounce it. _ 
10. Aud alſo the Euecutor who renountes 
P colluſion with the Heir of 
lood. | | 


11. Aud N 7 5 who has imbezzled 
ane the effects. ; 
12. if be imbezzles after baving re- 
nmnmounced, he is guilty of Theft. 
13. The Next of Kin being inſtituted by 
Teſtament, caunot ſtick to the Legal 
Succeſſion, in prejudice of the Le- 


4. The Heir who in that quality receives 
1 


gatees. 
14. 4 Minor is relieved againſt any aft 
be has done as Heir. 


17. if the Minor who is relieved has for 
bis Go-heir one that is of Age, the 
ſaid Co-heir rtmains nevertheleſs 
Heir. 
16. Ws muſt add to the foregoing Rules, 
thoſe of the following Section. 


5 
1. I * HE Lagagementin the quality of 


the engage- Heir, or Executory ought to have 
ment 10 tht the ſame effect, as if the Heir or Exe- 


— 1 cutor had treated with the deceaſed to 


whom he ſucceeds; 5 has 1 0 in 
its pro lace; and it is the ſame thing 
in ect 95 if it had been agreed by 
tween them, that if the Heir, or Ex- 
ecutor would accept that quality, he 
ſhould have all the Goods of the Suc- 
ceſſion, and ſhould likewiſe be bound to 
acquit all the charges. Thus, in order 
to judge by the acts of the Heir, whe- 
ther they engage him in this quality or 
not; we ought to conſider in them the 
ö * * they may have to this 
O L. I. 


Executor, to f 


6% 
/ F. 
2 1 * 


intention of the deceaſed, that the Heir 
by taking the Goods ſhould ſubject him- 
ſelf to all the Charges. And according 
as his Conduct ſhall ſhew that he is wil- 
ling to fulfil the ſaid intention of the 
deceaſed, it will prove his engagement; 
8 — be explained by the Rules which 
OW. 


« See the eighth Article of the fi Seflion of the 


firſt Title. | 
indof Treaty between the deceaſed and his Heir 

or Executor, is made on the part of the deceaſed in his 
Teſtament, when there is one, and on the Executor! 
part in the moment that he arcepts the Succeſſon. For 
the Teſtator explains in his Teftament his intention to 
leave his Goods to his Executor, on condition that he 
ſhall ſatisfy all the Charges ; and the Executor, by ac- 
cepting the Succeſſion, does. the ſame thing as if he ſub- 
ſcribed to this condition in the Will. And when there is 
no Teſtament, the Engagement is nevertheleſs. the ſame, 
For the Law which gives the Succeſſion, impoſes on the 
Heir that is to ſucceed to it, the ſame condition of ac- 
quitting the Charges. So that in this caſe, the Heir 
receiving the Succeſſion from the Law, obliges himſelf in 
the ſame manner. x) 

We may with to this Engagement of the Heir, or 

| Charges which are impoſed upon him 
the deceaſed, the Uſage of the ancient Roman Law, 


824 | 


by which Teſtaments were made by an imaginary Sale, 


whith the deceaſed made to his Heir. See the remark 
on the thirty firſt Article of the ſecond Section of 
Heirs and Executors in general. 

| 5 . 

According to this firſt Rule, we muſt 2. ne 2 
diſtinguiſh two ſoyts of acts which "| ax. 
form the engagethent of the Heir to ac- 3 3 
uit the Charges ,of the Succeſſion; To Avro 
thoſe which ſignify Arad his inten- otherwiſe: 
tion to take the Goods, and to engage 
himſelf for all the Charges; as if — 5 
clares that he accepts the Succeſſion®: 
and thoſe which have the ſame effect al 
tho' he do not explain himſelf; as if he 
takes poſſeſſion of the Goods of the In- 
heritance, or if he does ſome other act 
which ſhews that his deſign is to have 
the Goods c. 


An admiſerit hæreditatem, vel bonorum poſ- 
ſeſſionem. J. 4. C. unde legitim. & unde cognat. 
© Si avia tua patrem tuum Ex duabus unciis ſerip- 
fit hæredem, ex ſola animi deſtinatiane pater tuus 
hzres fieri poterat. & 6. C. de jure deli, See the 
following Articles. | | 


III. . 

All the acts which an Heir may do in 3. , 4 
that quality, that is, acting as Heir, ob- 2 5 
lige him as ſuch, whether it be that f e 
does that which he cannot do but as 
Heir, or that the act Which he docs 
denotes his willingneſs to be Heir. The 
meaning and uſe of this Rule will better 
appear from the Articles which follow ©: 


4 See the following Articles, 
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4. The Hei: The Heir who receives that which 
who in that he has no right to receive but in that 


„ quality, does an act which properly be- 


mm Hs longs to the Heir. As if he receives 
debt, adi as Er from one that is Debtor to the 
In 


Heir, eritance; for by receiving it, he de- 
clares his intention to make uſe of his 
Right of Heir. * 

_ © © Tune pro hærede geri dicendum efſe ait, quo- 
ties accipit quod citra nomen & jus hæredis acci- 
pere non poterat. J. 20. f. 4. in f. F. de acquir. vel 
omitt. hered. F n 

eee le ee. 

5. And be If the Heir 

7 4 debt debt to one of the Creditors of rhe Suc- 
of the due oeſſion, he thereby declares that he ac- 


_ cepts the Succeſſion z and engages him- 
| ſelf to acquit the charges f, ſince he ac- 
| knowledges himſelf to owe what he 

pays, and which he does not owe but 
as Heir. N | | 8 
+ * Cm debitum paternum te exolviſſe alleges pro 
ortione hæreditaria, agnoviſſe te hæreditatem de- 
ni non ambigitur. J. 2. C. of ot delib. Ag- 
novit judicium defuncti, eo quod debitum pater- 
num pro hæreditaria parte perſolvit. J. 8. C. de in- 
off. te 8 | - 4 
n 

6. Ile If he who is called to an Inheritance 

rakes any ef takes any of the Goods belonging to it 

_ «or after that it is open, as if he reaps the 

reaps. | 


fruits of any Ground, if he cultivates it, 
if he farms it out, if he takes any of 
the Moveables of the Succeſſion, if he 
ſells them, or diſpoſes otherwiſe of them, 
and in general, if he takes that which 
he had no right to take but as Heir, or 
if he diſpoſes of any of the Goods of 
the Succeſſion as Maſter and Owner, he 
makes "himſelf thereby Heirs. 


Pro hærede autem gerere quis videtur, fi rebus 
hæreditariis tanquam hæres utatur, vel vendendo 
res hæreditarias, vel prædia colendo, locandove, & 
quoquo modo voluntatem ſuam declaret vel re, vel 
verbo de adeunda hæreditate. F. 7. inſt. de hered. 
qual. & diff. Pro hærede enim gerere eſt pro do- 
mino gerere, Veteres enim hæredes pro dominis 
appellabant. d. 5. See the Text quoted on the 
fourth Article. E 


Fruits. 


TE. 7: 

7. Abd he The Heir, who has taken poſſeſſion 
errs. in the of ſome particular thing which was not 
ah. part of the Succeſſion, but which he by 

miſtake thought did belong to it, does 
even in that an act of Heir. For he 
declares his intention to accept of that 
frank and by that means obliges him- 
elf to it h. e 


Gerit pro hærede qui animo agnoſeit ſucceſ- 
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ſionem. Licet nihil attingat hzreditarium, Un- 
de & ſi domum pignori datam, ſicut hæreditariam 


retinuit, cujus 16 qualis qualis fuit in hære- 
ditate, pro hærede gerere videtur. Idemque eſt & 
fi alienam rem ut hæreditariam poſſediſſet. 1.88, # 
de acquir. vel omit. hered, © : 


The Heir who even before he inter- 8. He *I 

meddles any way with the Inheritance, /e of 
i 6 : : he Inheri- 

ſells it, or gives it to another, or diſpo- 
ſes of it otherwiſe, makes himſelf Heir, mate; im- 
and remains bound for all the Chargesſelf Heir. 
in the ſame manner as if he had accept- 
ed the Succeſſion. For to ſell or diſpoſe 
of it is to make uſe of it as Maſter *.. 
- 3 Quamivis heres inſtitutus bæreditatem vendi- 
derit, damen legata & fideicommiſſa ab eo peti poſ- 
ſunt. Et quod eo nomine datum fuerit, venditor 


ab emptore vel fidejuſſoribus ejus petere poterit. 


I. 2. C. de legat. See the eighteenth Article of the 
firſt Section of Heirs and Executors in general. 
Altho the Text quoted on this Article, ſpeaks only of 
him who has ſold the Inheritance, yet the diſpoſing of 
it in am other manner has the ſame effect. 


If he who was called to a Succeſſion 9. 4. al 
receives a Sum of Money, or any other be who re- 
thing, to renounce it, and to let it go © 
to the perſon who has right to ſucceed e 
in his place; he does even by that Ne 2. 
nunciation an act of Heir. For by re- | 
ceiving a price for the Succeſſion, he 
ſells it l. S TT OCEEY 


_ 1 Licet pro hærede gerere non videatur qui pre- 
tio accepto prætermiſit hæreditatem, ary uh wel 
in eum actionem, exemplo ejus qui omiſſa cauſa 
teſtamenti ab inteſtato poſſidet hæreditatem. Divus 
Hadrianus reſcripſit. Proinde legatariis, & fidei- 
commiſfariis. tenebitur. 1 2. . ſi quis omiſſ. cauſ. 
teſtam. Si 22 accepta hæres omiſit aditionem, 
legata & fideicommiſſa e cogitur. J. 1. C. ſi 
omiſſ. ſit. cauſ. reſt. See the foregoing Article, and 
the eighteenth Article of the firſt Section of Heirs 
and Executors in general. | 


If the Teſtamentary Heir colluding 10. A 
with the Heir of Blood, had renounced a{/ the Ex- 
the Succeſſion in order to leave the E- "7 
ſtate to him, and that even without any afin 


valuable conſideration, both of them wich be 


* 


| . by this fraud to render the Her f 


Teſtament altogether ineffectual; he. 
would nevertheleſs be bound to pay the 
Legacies and other Charges. For this 


_ colluſion would be in a manner a diſpo- 


ſal of the Inheritance, and his knavery 
would deſerve this juſt puniſhment ®. 
m Si quis per fraudem omiſerit hareditatem ; ut 


ad legitimum perveniat, legatorum petitione tene- 
bitur. J. 1. §. Alt. F. ſi quis omiſſ. cauſ. teſt. ab int. 


. vel al. m. p. 5. 


The Heir of Blood is likewiſe bound for the Legacies 
in thy caſe. As to which the Reader may conſult the 
erghteenth and nineteenth Articles of the third Section of 
Teſtaments,and the remarks which are there made on them. 


1 Xl. If 


XI. 


11. Aud If a Son, or other Heir to the deceaſ- 
po ns wh ed, who ſhould pretend to abſtain from 
-mbezzleg. he Inheritance, had imbezzled any of 
of the the Effects belonging to it, he would 
eas. have by that means engaged himſelf to 
the Charges: For his condition ought 
not to be any better for having ſub- 
ſtrated the Effects knaviſhly, than if he 
had taken, as Heir that which he has 
imbezzled in this manner u. 
Si quis ſuus ſe dicit retinere hæreditatem nolle, 
aliquid autem ex hæreditate amoverit, abſtinendi be- 
neficium non habebit, J. 7 1. f. 4. F. de acquir. vel 
omitt. hared. 3 f 


e ay)” © 
4 , It would not be the fame thing in 
„i, the Heir or Executor, who after he has 


after hav- | | : 10 alte ; 
2 renoun- renounced the Inheritance, ſhould im- 


ed, he is bezzle or purloin any of the Effects be- 


guily longing to it. For he would not by 
Het. this act render himſelf Heir, unleſs the 
circumſtances were ſuch as that it ought 
to have this effect; but he would there- 
by commit a Theft, for which he would 
be puniſhed®. | CT. 
* Hzxc, verba edicti ad eum pertinent qui ante 
* amovit, deinde ſe abſtinet. Gæterum ſi ante 


e abſtinuit, deinde tunc amovit, hoc videamus, al 


edicto locus fit. Magiſq; eſt ut putem iſtic Sabini 
ſententiam admittendam. Scilicet, ut furti potius 
actione creditoribus teneatur. Etenim qui ſemel 
ſe abſtinuit, quemadmodum ex poſt delicto obliga- 
tur. J. 7 1. §. alt. F. de acquir. vel omitt. hared, 


XIII. 


13. Te If the Teſtamentary Heir were the 
_ * ſame perſon who had right to ſucceed 
e. 4 to the Teſtator, if he had died inteſtate, 
Tiſtament, and he thinking to avoid the payment of 
cannot ſtick the Legacies and other Charges impo- 
4 7 ws” ſed by the Teſtament, ſhould renounce 
Gow 4 pre. the Teſtamentary Succeſſion, and cleave 
Judice of the to his right of ſucceeding to the deceaſ- 
Legatees. ed as dying Inteſtate, he would not by 
that be deprived of the Succeſſion? ; but 
he would nevertheleſs be bound to exe- 
cute the Teſtament. For the Teſtator 
might have named another perſon for 
his Heir or Executor, and he cannot 
have the Goods of the deceaſed, unleſs 


he executes his Will d. 


P Hzres ee Ne. legitimus, ſi quaſi in- 


ſtitutus repudiaverit, quaſi legitimus, non amittit 

hæreditatem. J. 17. F. 1. F. de acquir. vel omitt. 
hered. | 

7 Prztor voluntates defunctorum tuetur, & eo- 

rum calliditati occurrit qui omiſſa cauſa teſtamenti, 

ab inteſtato hæreditatem, partemve ejus poſſident, 

ad hoc ut eo circumveniant, quibus quid ex judicio 

gdiefuncti deberi potuit, fi non ab inteſtato poſſide- 

retur hæreditas: & in eos actionem pollicetur. J. 1. 


F. W. omiſſ. cauſ. teſt, Quocumque enim modo 
O L. » WE, 


benefit of an Inventary. 


How a Succeſſun is acquired. Tit. g. Sect. 1. 627 
Ee. N EA . We A N FF kk | LIT. 


hereditatem lucri facturus quis ſit, ge” præſtabit. 
d. J. G. 9. in f. I. 3. C. fi omiſſ. ſit cauſ. teſt. 
Ne muſt obſerve on 47 that be 1 
France which are governed by their Cuſtoms, \if the Teſ- 
tator charges his Heir at Law with more than he has 
to give away by the Cuſtom, the ſaid Heir may 


power 
ſlick to his Right which belongs to him by the Cuſtom, 


and get the diſpoſitions of the I to be reduced in 
ſo far as they encroach on his Right, For the Teſtator 
could not diſpoſe to his prejudice. . 

| ; XIV. - | 


be Heir who is a Minor cannot do 14. 4 M. 


any act of Heir which may engage him wr # re- 
irrevocably to that quality. And if the {ved «- 
Succeſſion with which he has intermed- gon ”= 
dled proves to be burdenſome, he is re- ne a; 
. Har. 

r Minoribus vigintiquinque annis, fi damnoſam 
hæreditatem parentis appetierint, ex generali edicto, 
quod eſt de minoribus vigintiquinque annis ſuccur- 


rit (Proconſul) cùm etſi extranei damnoſam here- 


ditatem adierint, ex ea parte edicti in integrum eos 
reſtituit, J. 57. §. 1. F. de acq. vel om. hered. © 
- See the tenth and following Articles of the firſt Section 
of Reſciſſions and Reflitutions of things to their former 
ſtate. The Creditors can ſuffer no manner of mconvent- 
ence from a Minor's renouncing an Inheritance which he 
had accepted. For ſeeing there is always an Inventar y 
made of the Goods when the Heir that ſucceeds is a Mi- 
nor; the ſaid Inventary preſerves the Rights of the Cre> 
ditors, and the Minor is as it were an Heir with the 


— 


If the Minor who renounces the Suc- , 5. If the 
ceſſion which he had already accepted, Minor who 
had a Co-heir of full age, who had like-# 1 
wiſe accepted the Inheritance for his "a at 
: : ir one 
portion; the ſaid Co-heir - will never- h ;; , 
theleſs remain Heir, after the Minor has age, ebe ſaid 


' renounced. But he will be liable to the Cr re- 


charges only for his. own N and 7" 
c 


will not be bound for thoſe which fell g. 
to the ſhare of the Minor ; the Credi- 
tors preſerving their Rights in order to 
proſecute them purſuant to the Rules 
which have-been explained in the ninth 
Section of the firit Title. 


Si minor annis poſteaquam ex parte hæres ex- 

titit, in integrum reſtitutus eſt, D. Severus conſti- 

tuit, ut ejus partis onus cohæres ſuſcipere non co- 
tur. Sed bonorum poſſeſſio creditoribus detur. 

. G1. ff de acquir. vel. omitt. hæred. See the Re- 

mark on the foregoing Article. | 


XVI. 

One may be able to judge by the 16. h mu 
Rules explained in this Section, and by 24% # the 
the examples of the caſes which have hee 
been here quoted, what are the acts che fol- 
which may engage one in the quality oflowing Sec- 
Heir, or Executor. And it will be eaſy don. 
to apply to the particular facts whic 
may happen, and to the circumſtances, 
the uſe of theſe Rules, together with 
thoſe which ſhall be explained in the 
following Section*. | 
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of the Acts which have Mes re 
tion to the ney 0 Heir, or 
mans we, but. ww 4 n a 
"gage ine nm 8 


4 
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N cours» 


e 1 


7 b att as Heir, it is necelſury our » 


con afts Kant know. that be is 
915 bat 717 

2. And that the a proceed fem no other 
72 Te Heir at Law who knows not that 
' 1.1, « there is a Teſtament, does not ap- 
+1,» prove it by declaring himſelf Heir. 
12 me muſt ear ok the motives oof the 
i "ans. :; | 
Fir. Example. Y 
Fs Second Example. 5 
6. Mother Example.” . | 
7. When one is . to att as Ei it 
Y 


does not engage him. 
f Precaution to be taken by the Heir who 
t afraid left. be * engage 
hl Lg, by es 


1. 


— AKE a Geben il Hite of Eyes 


Heir, ir u . tor may chance to do, whilſt he 
nal , is ignorant of the death of the perſon 
* 44, ſeda to whom he ſucceeds, and when he acts 
know har upon other conſiderations, put bin un- 
bes ſuch, det nd manner of engagement. For to 
act as Heir, it is neceſſary that the per- 
ſon who acts ſhould know that he is 
ſuch, and that the Succeſſion is open, 
that i is to ſay, that the perſon to Shes 
he has a rig t to ſucceed is dead. Thus 
he who _ reſumptive Heir to a per- 
ſon that is abſent, Whether he be inſti- 
tuted by Teſtament, or has a right to 
ſucceed in caſe the ſaid perſon dies In- 
teſtate, took care of his affairs during 
his abſence, and continues to take the 
ſame care after his death, before he 
AHI any thing of his death, does not 
ngage himſelf to the Inheritance. And 
he would be as little engaged, if he 
were ignorant that he was Heir, altho” 


ſon*. a 


Qui hæreditatem adire, vel bonorum poſſeſſio- 
nem petere volet, certus eſſe debet defunctum eſſe 
teſtatorem. |. 19. . de acquir. vel omitt. hered. Ne- 
minem pro hærede gerere poſſe, vivo eo cujus in 
bonis gerendum ſit, TR ait. J. 27. cod. 


Tb WI uw "gh 


he knew of the death of the ſaid per- 


| Ir way tap et thi in 46 Heir or 3 

e th no ws of "the death of the ad pre- 

the 'perſo "to whom he is, to ſuccecd, c from 

» Hap do ſome acts which in their own forngl 2 

nature would be reckoned a&ts of the | 

1 but Which oy, Fig W ances 
to be diſtingu from them. 

Thus gots ff mig ht In who was 

; hl ins bus Whit $ Father had 

given him the uſe of tens pleaſure, 


continues to dwell in it ſor ſome time 


after his Father's death, without decla- 
ring his mind, whether he will be Heir 
to his Father, br not; this poſſeſſion 
which he has of the Houſe, il not 
be a ſufficient reaſon for coneluding that 
it is as Maſter and Owner of the Houſe 
that he has continued to live in it ſince 
his Father's death; and it will be no 
hindrance to him Why he may not re- 
nounce the Inheritance, if nothing elſe 
has engaged him in it. For altho his 
. Title was at an end by his 

ather's death, yet this bare detention 


of a Houſe, Which is part of the Inheri- 


tance, having no relation to the 5 
ty ol. Heir, would oblige him on 
y the Rent of the Houſe to him 475 
all ſucceed as Heir, . to > the Credi- 
tors TY the Inheritance b. 


d 81 paterna hzreditate te abſtinuiſſe 1 
& non ut hæredem in domo, ſed ut inquilinum, vel 
cuſtodem, vel ex alia juſta ratione habitàſſe, liquido 
fuerit probatum, ex perſona patris conveniri te pro- 
curator meus rr J. 1. C. de repud. vel a. 
hared.. - 

Non hoc an tenuerit quis 3 res hereditarias, nec- 
ne, fine voluntate acquirendæ ſibi hæreditatis, quz- 
rendum eſt: ſed an admiſerit hæreditatem, vel bono- 
rum poſſeſſionem. I. 4. C. und. lagit. & unde cognati. 

We haus in this Rile put th caſe of another Houſe 
different that wherein the Father of the ſaid 
lived, that we might [peak only of the fact of the bare 
dwelling in a Houſe belonging to the Inheritance, and to 
avoid the jumbling together other ns of an Heir, which 
this Son would be obliged ro prevent, 'with reſpect to the 
Moveables and Papers which ſhould happen to be in 
the Houſe where the Father lived, if after his death the 
Son ſhould continue to dwell in it. For by reaſon the 
ſaid Movenbles and Papers, the Son would be obliged to 
ger them ſpeedily ſealed up, in order to have jo ed 

tary taken of t ee ts eye ey Ramon 
Jimpy and purely, without the ** of an Inventary. 

See in relation to what is faid of a precarious Poſ- 
ſeſſion the ſecond and thirteenth Articles of the firſt 
Section of the Loan of Things to be reſtored in 


III. 
:- x: not always. b to make 1 an 3. The Hei 
Heir liable to the charges of the Inheri- 47 La» e 
tance, that he does ſome act as Heir, * 
even altho* he knows that he is Heir, , , 1% 
and alſo that — 1 20 to whom he is ment, doe, 
to inherit is dead, if he is ignorant by r aleve 
what Title he is to ſucceed. Thus, * 


[ example, 
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him in ſuch charges, that he wouß 


Hu @ Succeſſb is 1 


ring him- Example; if one who had right to ſuc- 


ceed to a perſon dying Inteſtate, is b 
the ſaid perſon inſtituted his Heir by 
Teſtament, and he knowing nothing of 
the ſaid Teſtament, enters to the Suc- 
ceſſion as next of Kin, and that the Le- 
gataries ſhould come afterwards and ſet 


up à Teſtament, which would engage 


chuſe rather to renbunce the Inheritance 


ase 


14 . 
6 WY, 4 
* 


Lo 


o& 


chan to keep it, he might abſtain from 


it: and he would ceaſe to be Heir in 
the ſame manner as one who is inſtitu» 


ted by a Teſtament, and who believing 
it to be a good Will, and not being 
next of Kin, had entered to the Suc- 
ceſſion, of which he ſhould happen to 
be afterwards deprived on account of 
the nullities which ſhould be diſcovered 
in the ſaid /Teſtament<, s Od. 


Ut quis pro hærede gerendo obſtringat ſe h#- 
reditati, ſeire debet qua ex cauſa hæreditas ad eum 
pertineat, veluti agnatus proximus juſto teſtamento 
{criptus hares, antequam tabulæ proferantur, cam 
exiſtimaret inteſtato patremfamilias mortuum, quam- 
vis omnia pro domino fecerit, hæres tamen non 


heres ſcriptus, prolatis tabulis, cum putaret juſtum 
eſſe quamvis omnia pro domino adminiſtraverit, 
hæreditatem tamen non acquiret. I. 2 2. F. de acquirs 
vel omitt. hered, _ TAY 85 
Allo the Diſpoſitions of Teſtaments which load the 
Heir too much may be reduced, as ſhall be ſhewn in the 
third Title of the fourth Book, and in the fourth Title of 
the fifth Book ; yet ſeeing there may be diſpoſitions which 
are not ſubject to this Reduction, as ſhall be explained in 


rue ſame places, and that other conſiderations, and even 


” 
vp 


% 


that of being engaged in Law-Smits about the ſaid Re- 


Auctions, may oblige the Teſtamentary Heir not to accept 
the conditions of the Teſtament, there may be caſes where 


the Rule explained in this Article may have its uſe, 


IV. 


4. mt. Among the acts which an Heir or 
diſtinguiſh Executor may do, it is neceſſary to diſ- 
the mates r;npuiſh between thoſe which - can have 


of the acts. 


Firſt Ex- 


ample. 


no other cauſe beſides an intention 
which implies the acceptance of the In- 
heritance, and thoſe which may proceed 
from other cauſes, and from which it 
does not neceſſarily follow, that he who 


does them is Heir. Thus, what one 
does out of a motive of duty, as if the 


Son takes care to bury his Father, this 


4 office which he does to his deceaſed Pa- 


rent is not reputed to be acting as Heir. 
Thus the Heir, who while he is delibe- 
rating whether he ſhall accept, or not. 
lays up the Effects of the Succeſſion in 
ſalety, does not declare by that action 
that he is Heir. But in theſe and the 
like caſes, it is by the quality of the 
acts, and the circumſtances, that we diſ- 
tinguiſh what is to be looked upon as 
an acting as Heir, and what ought not 
to have that effect d. Sh 


Med 


Fe hxres, & general 


erit. Et idem juris erit, {i non juſto. teſtamento 


DUES in 35 


R 1 
d 
ue ge 


4 


ere, videtur is, qui aliquid facit 
1 39 l; 1 4 *. e F 
ter Julianus ſeribit, eum de- 


"Fund pro keel Pere an aiquid qua. here 


gerit. Pro hæred nuten gerere noi eſſe facti, 
quam animi. Nam hoc animo eſſe debet, ut ve- 
lit eſſe heres. Cxterum ſi quid pietatis cauſa fe- 
eit, {i quid quaſi non heres egit, 12 quaſi ao jure 
dominus, apparet non videri pro hærede geſſiſſe. 
0% F. de acquir. vel ones, hared. Ut putà patrem 
ſepelivit, vel zuſta ei fecit: ſi auimo N pro 
hærede geſſit. Enimvero ſi pietitis cauſa hoc fecit, 
non videtur pro hæredę geſfiſſe. d. l. 20. f. 1. Aut 
{i non ut heres, fed ut cuſtodiat : aut putavit ſua: 
aut dum deliberat quid fecit conſulens ut faly&'lint 
res hæreditariæ. Si fortè ei non placuerit pro hæ- 
rede gerere, apparet non yideri pro hærede geſſiſſe. 
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1 Heir who without any deſign of 4. Second 
accepting this quality, but barely to pre- Example. 


0 ent the loſs or rune of a thing belong- 
ing to the Inheritance, takes ſome care 
of it, or bee ſome juſt reaſon to be- 
heve it to be his own, takes poſſeſſion 
of it, does not thereby engage himſelf 
to be Heir, proyided that the circum- 
ſtances ſhew his intention and his inte- 
Si quid quaſi non heres egit, ſed quaſi alieno 
jure dominus, apparet non videri pro hærede geſſiſ- 
ſe. I. 20. ff. de acquirs vel omitt. here d. Aut ſi non 


ut hæres, ſed ut cuſtodiat,” aut putavit ſua. 4. l. H. 1. 
Hani Aan HIFFI0 03 ene 
0 RP ! 8 : : — 

oF 35 27 e. 


If the Heir was in Partnerſhip with 6, Arorbe- 
the deceaſed; to hom he was to ſuc- Example. 


ceed, or if they had ſomething in com- 
mon together, and that this Partner 
Who was inſtituted Heir exerciſing his 
Right, after the death of the other, to 
the thing which belonged to them in 
common, does it in ſuch a manner as 
to reſtrain himſelf to his own proper 
Right without confounding it 9 the 
Right which belonged to the deceaſed, 
and which by the quality of Heir had 
accrued to him; thoſe acts being con- 
fined to his own proper Right, will not 
be a ſufficient ground to declare him 
Heir, no more than the care which. he 
may have taken of the thing belonging 
to him in common with the deceaſed f. 


Duo fratres fuerant, bona communia habuerant: 
eorum alter inteſtato mortuus ſuum hæredem non 
reliquerat: frater qui ſupererat nolebat ei hæres eſſe: 
conſulebat, num ob eam rem quòd communibus, 
cùm ſciret eum mortuum eſſe, uſus eſſet, hæredi- 
tati ſe alligaſſet, Reſpondit, niſi eo conſilio uſus 
eſſet, quod vellet ſe hæredem eſſe, non aſtringi. 
Itaque cavere debet, ne qua in re plus ſua parte do- 
minationem inter poneret. J. 78. F. de acquir; vel 
omitt. hæred. EC, | 


VII. 


If it has happened that an Heir has ,. he one 
been forced by any perſon to do ſome is forced to. 


act, 


e ae e Iota; | 
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3 8 force being 
no effect, and he would nevertheleſs be 
admitted to renounee the Succeſſſons. 


2 si metus cauſa adeat aliquis hæreditatem, fiet 
ut quia invitus hæres exiſtat, detur abſtinendi facul- 


* 
*% £7, 3 : 
* 


8. Precau- The Heir, or Executor, who ſhould 


noms to be find himſelf under a neceſſity 


of doing 


raken by the (re acts which he feared might be 


Heir, who 
is afraid 


uf he 

| En- 

gage * 
070 

wh 9 


- 


A 
. 
* 


made uſe of to tie him down to the ac- 
ceptance of that quality may beforehand 
declare his intention by ſome Inſtrument 
in Writing, wherein he may proteſt that 

5 or ſhall do, fl | be with- 


117 


him no manner of prejudice. It is by 
the means of this precaution, that the 
Heirs who are not willing to dae 
themſelves to accept the Succeſſion, 


ought in ſuch like caſes to provide for 


their ſecurity. +... 1 


Et ideo ſolent teſtari liberi qui neceſſirii exl- 


ſtunt, non animo hæredis ſe gerere que gerunt, 
ſed aut pietatis, aut euſtodiæ cauſa, aut pro ſuo. 
J 20. F. 1. F. de acquir. vel amis. hered. Plerique 
filii cùm parentes ſuos funerant, vel alii qui hære- 
des fier? poſſunt, licet ex hoc ipſo neque pro hæ- 
rede geritio, neque aditio præſumitur: tamen, ne 
vel miſcuiſſe ſe neceſſarii, vel cæteri pro hærede 

eſſiſſe videantur, ſolent teſtari pietatis gratia facere 
F Rpulturam. 1. 14. $.8. F. de rei. & ſumpe. fun. 
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„E O Hl. 
Of the effefts and conſequences of the 
Acceptance of the Inheritance. 


The CONTENTS. 


1. Two effects of the Acceptance, the 

| Right to the Goods, and the Poſ- 

efron. 

2. The Poſſeſſion is not neceſſary to one's 
becoming Heir. 

3. The Acceptance of the Succeſſion is car- 
ried back to the time of the death 
which laid the Succeſſion open. 


4 


4. Effect of the Acceptance, to oblige to 


pay all the Charges. 


"i \ 

by rr 

1 - : ; 
__ * 


4 4. Har, act, which, if he had been at his own 
ir does not free liberty when he did it, would have 
made him Heir; the faid 
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I eds of the Accep 


effect, which is a conſequen 
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* ks 


6. In what ſenſe, the Acceptance regard; 
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nn 26 moins: 

1 neceſſary 0 diſtinguiſn two * 1. Two of- 

tance of the In! fed, of the 
eritance. One is, that which makes . fg 

the Heir or Executor Maſter of all the , %. C 

Goods, and of all the Rights belonging and the Poſ- 

to the Succeſſion, : althoꝭ he be not ad fen. 

yet in poſſeſſion of them: and the other 

ce of the 

former, is, that he may take poſſeſſion 

of them. The Heir becomes Maſter of 

the Goods by a bare act, by which he 


C3 3 2 k # 
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L 


declares, or ſignifies, that he is Heir, 


altho? as yet he poſſeſſes no part of the 


Inheritance *. And he does not acquire 
the poſſeſſion of the Goods, till he be- 
ins to poſſeſs them according to the 


Kules which have been explained in the 


Title of Poſſeſſion. 


Ex fola' aninit Geſtinatione: J. G. C. ds i. ds: 
lib. See the ſecond Article of the firſt Section. 


Bonorum poſſeſſio admiſſa, commoda & incom- 
moda hæreditaria, itemque dominium rerum quæ 


in his bonis ſunt, tribuit. Nam hæc omnia bonis 


ſunt conjuncta. J. 1. F. de boner. poſſ. See the fol- 8 


lowing Article. M 


As ſoon as the Heir, or Executor has 2. The roſ- 
done any act which engages him in that ſeſſon is not 
quality, whether he poſſeſſes the Goods vl ” 
of the Inheritance, or a -part of them, jug Hab. 
or even altho' he has none of them in 
his 3 yet he may exerciſe the 
Rights belonging to the Heir or Exe- 
cutor, and he is likewiſe bound for all 
the Charges. Se ; 

> Gerit pro hærede qui animo agnoſcit ſucceſ- 
ſionem, licet nihil attingat hæreditarium. J. 88. F. 
de acquir. vel omit. hered. ws 


III. | 

Seeing the Heir, or Executor, who z. The 4c- 
accepts the Succeſſion only ſome time ceprance of 
after the death of the perſon to whom 2 Se 
he ſucceeds, is reputed Heir, or Exc- 544 7 
cutor, from the moment of the ſaid abe ime of 
death, as has been ſaid in another he death 
place e; all the Goods which augment, 7 _ 
and all the Charges which diminiſh the (go. 
Inheritance after the ſaid death, will fal 
to him. And whatever has been laid 
out for the preſervation of the Goods, 
or acquitting of the Charges, whether 
it was by a Curator, if there was any, 


or by other perſons, will be on his ac- 
count 4, 
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How a Succeſſion i acquired. Tit. 3. Sect. 4. 631 


count a, unleſs he has good reaſons for 


not approving the ſaid diſburſements. 


eo fiſtcenth Article of the firſt Section of the fr/t 
Title, 
4 Omnis hæreditas, quamvis poſtea adeatur, ta- 
men cum tempore mortis continuatur, J. 138. de 

reg. jur. Illud quæſitum eſt, an hæredi futuro ſer- 

vus hæreditarius ſtipulari poſſit? Proculus negavit, 

= is eo tempore extraneus eſt. Caſſius reſpon- 

it, poſſe: quia qui poſtea hæres extiterit videretur 

ex mortis tempore defuncto ſucceſſiſſe. I. 28. f. ult. 

F. de ſlip. ſerv. 

4. Effect f The Heir who is of age, and who has 
ehe Accep- once taken upon him that quality with- 


le u. de, dut the benefit of an Inventary, enters 
ge to pay . 5 | 
all the © © irrevocably into all the Engagements 


charges, Which are the conſequences thereof“. 
* See the wack, tenth, eleventh, and twelfth Articles 


of the firſt Section of the firſt Title ; and the ſixth Section; 
4 the other following Sections of the ſame Title. 


Pg: V. | 
5. Another - There is another effect of the Ac- 
effect, the ceptance of the Succeſſion, which is the 
— Right that it gives to the Heir, or Exe- 
ting the n- Cutor, if he happens to die after this ac- 
heritance, ceptance, to tranſmit or convey the In- 
heritance to his Heir, or Executor. This 
is that Right which is called the Right 
of Tranſmiſſion of the Inlieritance, which 
we ſhall treat of in its proper placef. 
* it is enough here barely to mention 
t. 


f See the tenth Section of the Title of Te/laments, 


| : VI. 

6. In what Altho' the Acceptance of the Suceſ- 

ſenſe el . fion is limited to the Goods which re- 

ne the main therein after the death of the per- 

Goods which ſon to whom the Heir or Executor ſue- 

do not re. Ceeds, and that it does not extend to 

ue e thoſe Goods to which the Right that 

ce. the deceaſed had did determine by his 

death, as has been obſerved in another 

place s; yet the Heir or Executor does 

nevertheleſs take poſſeſſion of thoſe ſorts 

of Goods, whether it be to preſerve 

them for the perſons to whom they are 

to be reſtored, as if they were Goods 

ſubſtituted, or even to continue to reap 

the Fruits of them, according to the 

conditions of the Subſtitution. And he 

enters likewiſe into the Engagements 

which the deccaſed was under in rela- 

tion to the ſaid Goods. Thus, for ex- 

ample, if the deceaſed had damnified 

them, the Heir or Executor would be 

bound for the damages which the Own- 

ers had ſuffered, and for the charges of 

the ſaid Goods which the deceaſed had 

failed to acquit during the time that he 
enjoyed them. 


© See the fifth Article of the firſt Seftion of Heirs ahl 
Executors in general, 1 
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O Renouncing the Inheritance. ” 


The CONTENTS: 


1. Every Heir may renounce the Succeſ- 

| ſion. | 

2. How the Sncceſſion is renounced. 

3. In order to renounce, i is neceſſary one 
ſhould know his Right, and that 
the Sucteſſion be open. | 

4. The Heir who has renounced, cannot 

afterwards retrat. 

5. One cannot renounce the Inheritance in 
part. 


J. 

"Very Heir or Executor, is at liber 1. Even 
IL ty to accept the Succeſſion, or to L 77 
abſtain from it; and to renounce it; !j" 

. 5 the Succef+ 
provided he has not done any act which ſan. 
may have engaged him in that quality a. 
Ils qui hæres inſtitutus eſt, vel is cui legitima 
hæreditas delata eſt, repudiatione hæreditatem amit- 
tit. J. 13. F de acq. vel omitt. hated; 


5 1 8 
The Heir, or Executor, who has a 2. How the 

mind to renounce the Succeſſion, may Succeſſon # 
do it by acts which ſignify his intention: 
ſo to do. Thus he might cauſe notice 
to be given to the Creditors, and to the 
Legataries, that he will not accept the 
Succeſſion, and that he renounces it. He 
might likewiſe make ſuch a declaration 
to the perſon who has the Right to 
ſucceed in his place. And this Renun- 
ciation ought to be made either judici- 
ally, or otherwiſe by ſome act intimated 
to the party, to whom notice ought to 
be given, and executed honeſtly and 
fairly b. eo SS 

> Recuſari hæreditas non tantiim verbis, ſed e- 
tiam re poteſt: & alio quovis indicio voluntatis. 
J. 95. F de acq. vel omitt. hared. 

Seeing the Renunciation of the Succeſſion may have 
conſequences which make it neceſſary, that there ſhould 
remam Proofs of it, whether it be for the diſcharge of 
the Heir or Executor who renounces, or for the behoof 
the perſon who has right to ſucceed in his default, or for 
the Intereſt of the Creditors ; the Nenunciation cannot be 
well done but by ſome Pablick Inſtrument in Writing, 
which may be known to all parties concerned. 


"I 
As in order to act as Heir or Execu- 3. In oder 
tor, it is neceſſary that the Heir or Exe- e e 


cutor ſhould know the death of the? f 
| perſon 
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know his 


Right, and 


that the 


one ſhould that he ſhould know likewiſe that he is 


called to the Inheritance e; fo it is alſo 
neceſſary in order to renounce the Suc- 


Succeſſion Ceſſion, that the Heir or Executor be 


be open, 


not ignorant of the {aid death, nor of 
his own Right to ſucceed. For in or- 
der to renounce a Right, it is neceſſary 
that the perſon who renounces ſhould 
have it in his power to acquire it 4, and 
know of it ©. 5 | 


1 See the firſt Article fre eee | ; 
Als poteſt repudiare, qui uirere poteſt. / 
18. . de acquir. vel at gt olle adire hære- 
2 non videtur qui non poteſt adire. J. 4. 

* In ay ny vg hereditate, vel legato certus eſſe 
debet de ſup jure is qui repudiat. I. 23. f. de ac. 
vel omitt. hared, | 

This Rule has no relation to the Renenciations of 
Daughters, of which mention has been made in the Pre- 
amble of the ſecond Section of Heirs and Executors in 
general. For thoſe Renunciatios concern only Succeſſions 


to come, and are on motives which > gud fon 
| lawful and honeſt, and conſequently reaſonable; whereas 
it would be gyro for 19" that an Har 
renounce 4 Succeſſiom, wnleſs it were under the circum- 
fances mentioned in the Article. 
IV. 


4. The Heir Altho' the Renunciation of the Suc- 


who has 


renounced, 
cannot af- 


ter ward. 
retract 0 


ceſſion ſeems to have no other effect, 
but to free him who might be Heir or 
Executor from that quality, without 
obliging him to any thing; yet it has 
this e that he who has once re- 
nounced a Succeſſion cannot afterwards 
claim it, if the perſon who had right to 
ſucceed in his default has taken his 
place. 'Thus the Heir who has renoun- 
ced, has engaged himſelf to the other 


who ſucceeds in his 2 to let him 


enjoy peaceably the Inheritance, where- 
of he has 1 wn to him all the Ef- 
fects, and the Charges f. 


f Si major quiogue & viginti annis hæreditatem 
fratris tui repudiaſti, nulla tibi facultas ejus adeun- 
dz relinquitur. J. 1. C. de dolo. | 

If the Heir who has renounced, ſhould afterwards 
repent of it, whilſt all things are yet entire, no other per- 
fon having appeared to claim the Inheritance nothing would 
hinder him from reſuming his Right. 22 

LA, $0 this matter of Renunciation, there is a diffe- 
rence to be made according to the Uſage in England, 


between 4 Renunciatios made by an Executor of a Mill, 


when there are more Executors than one, and a Renun- 
ciation made by an Executor, when he is ſole Executor. 
In the firſt eaſe of many Executors, if one renounces, and 
the others take upon them the Execution of the Will, he 
who has renounced may at any time during the life of 
his Co- ex eentors retract his Reuunciation, and adminiſter 
che Goods of the deceaſed jointly with his Co-executors, 
But after their death, it is too late for him to retract. 
And I take the reaſon of this to be, that the Law looks 
upon all the Executors to be only one and the ſame per- 
fon repreſenting the Teſtator, and that therefore while any 
of the Co-executors are altue, the Executor who has once 
renounced, is afterwards admitted to act in conjunction 
with them, as being one and the ſame perſon with them 


him the Executor ſhip. 
27 Brooks een, 


Tie, Executgr, Numb. 3 8. 1275 
e e kauen ge 


As the Heir or Executor cannot di- 5.0 can 
vide his acceptance of the Inheritance, a renownce 
and leave the“ nheri- 
reſt, as has been ſaid in the fifth Article . 


to take one part of it, 


of the third Section; ſo neither can he 
divide his Renunciation, by relinquiſh- 
ing one part of the Inheritance, and 
keeping the remainder. But he ought 
either to renounce the whole Succeſſion, 
or to keep it intire 8. on and 


Vel omnia admittantur, vel omni repudientur. 


J. 20. C. de jure delib, 


1 IT LE y. 
Of PARTITIONS among 
CO-HEIRS. | 


is an Engagement which all 
17 yl perſons are under who have 
any thing in common among 
them, to come to a Partition 
when any one of them defires it. For 
they may indeed all of them haye the 
our enjoyment of the Thing which 
belongs to them in common, if this un- 


divided enjoyment thereof be agreeable 


to them, and ſuit with their convenien- 


cy; but if any one of them is deſirous 


to have his portion to himſelf, it would 
be contrary to juſtice and to good man- 
ners, to force him to haye it always un- 
divided, fince that would be a perpetu- 
al occaſion of ſtrife and contention a- 
mong them, as has been obſerved in 
another Title *. a 
See the eleventh Article of the on of the 
1 Br e 


As we have explained in the ſame 
place the mutual Engagements of thoſe 
who have any thing in common toge- 
ther without a Covenant, ſo we have 


there ſet down the Rules which have 


relation to their engagement of dividing 
the common Thing, and the ſaid Rules 
may be applied to Partitions among Co- 
heirs. But ſince we have not there ex- 
lained this kind of Partition in particu- 
. nor even in general the nature of 
| Partition, 
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Of Partition among Co-hbtirs Tit. 4. Sect. f. 


Partition, which is of greater extent a- 
mong Co-heirs, than among all other 
perſons z we ſhall explain in this Title 


all that belongs to this matter, both 


what has not been explained in that 
other Title, and what is neceſſary to be 
explained here. | 

f any Reader ſhall find fault, that 
we have not inſerted under this Title 
that Rule of the Roman Law which re- 
lates to Partitions which Parents may. 
make of their Goods amongſt their 


Children, he may ſee what is faid on 


this ſubject in the Preamble of the firſt 
Section of the Title of Teftaments. 
It is proper to acquaint the Reader 
here, that altho' it might be expected 
that we ſhould explain under this Title 
the matter of Collation of Goods which 
the Co-heirs are bound to bring into the 
Maſs of the Inheritance, in order to be 
comprized in the Partition; yet we ſhall 
not treat of it here. For this matter 
takes in a great many particulars which 
ought to be diſtinguiſhed from the mat- 
ter of Partitions, and it ſhall be ex- 
plained in a ſeparate Title by it ſelf, 
wow ſhall be the fourth of the ſecond 
oRK. 


Mt In 8 


r 
Of the nature of Partition, and in 
what manner it is made. 


The CONTENTS. 


1. Definition of Partition. 

2. Partition is as an Exchange. 

3. Or as a Sale, | 

4. All the Goods of the Inheritance are 
divided. | 

5. And likewiſe all the Charges. 

6. Warranty for Eviftions, and fur the 
Charges. | 

7. Equality of the condition of the Co- 
arceners. | 

8. If the Equality cannot be exact, in 
what manner it is to be ſupplied. 

g. What the deceaſed owed to the Heir, 
is reckoned part of the Charges. 


10. The Goods which cannot be divided, 


are to be ſold by Auction. | 
11. The Auction may be made publickly. 
12. If the thing is adjudged to one of the 
Heirs, as being the higheſt bidder, 


the others cannot claim any ſhare 


in it, by offering their ſhare of the 
Pia. . 
13. Hhere the Deeds belonging to the 
Succeſſion are to be lodged. 
Vo IL. I. 0 


14. Who is the Plaintiff in a Demand of 


Partition. 
If. A new Partition for an Heir who ap- 
_ pears afterwards.  — __. 


16. Wrong done in a Partition. 
17. Three ways of making a Partition. 


I | 


nothing elſe but the exerciſe of th 
Right which they have all of them re- 


e to take out of the Goods 


which belong to them in common, each 
of them one portion ſeparated from the 
portions of the others; which is to be 
to him in lieu of the undivided fhare 
which he had in the whole n. And it 
is the ſame thing in all other Partitions 
of a Thing which two or more perſons 
have in common. For thoſe who have 
any thing in common among them, can- 


not be compelled to poſſeſs it always 
jointly and in common. Thus, every 


one of the Co-heirs may oblige the re 
to come to a Partition of the Inheri- 
tance b. | 


* Cohxredibus volentibus à communione diſce- 
dere, neceſſarium videbatur aliquam actionem con- 
ſtitut qua inter eos res hæreditariæ diſtribuerentur. 
J. 1. F. fam. erciſc. „ 

Bona quæcunque tibi ſunt commuHia cum fratre 
tuo ex hæreditar ia ſucceſſione patris, vel matris, 
cum eodem familiæ erciſcundæ judicio experiens, 
ut dividantur, impetrabis. J. 8. C. eod. 

> Arbitrium familiæ erciſcundz vel unus petere 
r Nam provocare apud judicem, vel unum 

edem poſſe palam eſt. Igitur & præſentibus 


cæteris, & invitis, vel unum arbitrium poſcere. /. 


43. ff. fam. erciſc. See the eleventh Article of the 
ſecond Section of thoſe who happen to have any 


thing, c. | 
$ - 


It follows from this nature of Parti- 2. Partition 
tion, that it is as it were an Exchange it an Ex- 


9 , — 4 
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HE Partition f the Goods of the 1. Defii- 


hs Inheritance among Co-heirs, is ben & ar. 
ition. 


which the parties who divide make a- Huge 


mong themſelves; the one giving his 
right in the thing which he relinquiſhes, 
for the other's right in that which he 
takes to himſelf. Thus, for inſtance, 
when in a Partition among two Co- 
heirs, the one takes a certain Eſtate in 
Land for his ſhare, the other a Houſe, 
he who takes the Land retains the right 
which he himſelf had to the one halt of 
it, and acquires. the right which his Co- 
heirs had to the other half; and he 
who takes the Houſe, retains in the 
ſame manner the right which he him- 
ſelf had to the one half of it, and ac- 

uires the other half which belonged to 
the other ©. 


© Permutatio rerum diſcernens communionem. 


J. 77. F. 18. F. de legat. 2. Quaſi certa lege per- 
M m m m | mutationem 
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EN Or as 4 The Partition o being confidered. ns 
another view be compared to the 
Contract of S. For Ache one of the 

Co: parceners does — buy any thing 


from the other ; pet they eſtimate 5 

. e dat Which they 2 
and 8 one of them 

a Ky wa wy the Goods in e to 


the ſhare which he had in the Price 
which they ſet u 17 1 As the Goods of 
the Inheritance d. 


4 Divifionem e ele JEN On? 
nere placuit, I. C. ann. aniuſp adi. ran find. 


6. d. 
the Valuations which Co-beirs make among 
Me] of the Goods which they divide, are of no other 
giſe, "but 3 the giving 10 every one of them fo 
much of the Goods as. they ought. to have for their por- 


tian, this compariſon of Partition a. the Contradt of Sale, 
it limited to the Idea which is giv it in this Article; 


and as it has not the other — 4 this Contract, þ 
it ought not io have the conſequences thereof. Thus the 

Co-htirs who divide the Goods F the Inheritance, are 
not bound to pay the Hines of. Alienarion, and the other 
dues which might be demanded in a Contract of Sale, 
not even as to the Monies which one of the Co-heirs may 


be. obliged to pay in to his Gocheir to make their. ſpares 
* which 277 called the Balance f the Partition. 


| eee 
Goods of the Succeſſim in ſuch a manmer as to make all 
the portions equal, as when there. are ſome Googs. that 
camnot be divided, and which exceed, the value f one 
ſhare; oer when it is altogether, impoſſible to divide — 
_ into equal portions without obliging the one to 
Maney to the other, for rendring the ſhares eg 
Bo in theſe caſes there, is 255 difference between the Mo- 
527 for balancing the Shares, and the Pries in a 
Sale, that in S of. Sale the Buyer had no right 
in the Thing that. is fold. and 3 Ja e, 
a Commerce, wherein by, ERIN ler, 
But in a Partition, he who pays in 4 * had a 
Right in the whole Thing which he takes, 7 a Right 
which came to apr. a Title mde of his Will. 
Thus he does not any thing, t being engaged to 
tale for S dh rp out? hich are of great- 
er value than what bis, . he is 
to make the condition of his 2 ir equal to his own, 
$6 that this return of Money bein i onh an Acceſſs = 
is eſſential to the Wa it does not . 
zure ir, but becomes @ part "thereof, — 
give 10 the Partition the 53 of 6 a Contract e Sl, 
which are quite pt 


S + 4 


4- Al the The Partition ought to abe b in all the 
2 Goods without exception, Moveables 
: — oy" Immoveables, Rents, Debrs owing 
divided. to the Eſtate, and in. general all ſorts of 
Effects whatſbever that are in the Suc- 
ceſſion, and which ought to go to the 
Heirs e. We muſt likewiſe take in a- 
mong the Goods that are to be divided, 
thoſe which the Heirs, -or any one of 
them are bound to bring into the Maſs 
of the de purſuant to the 


Rules which ſhall be explained in the 


1. 20. 5. 3. in am. 
en ; heh * 
7 ; : * ; pA #4 & 3 1 SS $ * 
ys 5 * * 8 1 
1 Is 3.3 A HT Ws n 4 7 III. * ww. $6 A 3% A- . : 4 f 


Title, of Collation of PRO. But if 
after the Partition has been made, there 
ſhould appear Goods which bad not 
been comprized therein, it would be 
e or a new Partition would be 
made either of the whole Eſtate, or 
wa of thoſe Goods n were omit- 


Fer familiz excifcunde d dividitur hæ- 
Nile N. famil. erciſe. Ju dex familiz erciſ- 
eundæ ail indiviſum re. J. 25. F. 20. 

7 I eee relictz ſunt; cam- 
muni Oo his agi Pore For fn 4. F. 


Fer erf 


Wo 
As the Heirs divide al the. Bod of 5.And lie- 
the Inheritance which they know of, ſo */ al the 
they ought likewiſe to divide the Debts Cle. 
Swing * the deceaſed, and the other 
Charges. For there are no more Goods 


than what remains, after all the Char- 
ges are deducted 8. 


8 Bonorum poſſeſſio i commoda & incom- 
moda hæreditaria, itemqʒ dominium rerum quæ in 
his bonis ſunt, tribuit. Nam hxc omnia bonis 
ſunt conjunta. JI. 1. F de Sonor. poſſef: 

Bona intelliguntur * quz deducto ære 


alieno . J. 39. §. 1. F. de verb. ſignif. 


Eꝶꝙ“„K».ä. PER ITOT VISTA EY 4d 1 — 
oO 


If after the Partition there appear any 6. Human- 
new Charges, whether they be Debts for Evic- 
or others, or if any of the Lands divi- ns 
ded be evicted, the Heirs: ſhall Warrant ange, 
one another againſt ſuch Evictions, and 
ſhall do one another juſtice reciprocally, 
either by a new Partition, or 1 Rix 
purſuant to the Rules which ſhall be 
explained in the third Section b. 


n Judex familiæ erciſcundæ nihil debet indiviſum 
relinquere. Item curare debet ut de evictione ca- 
veatur his quibus adjudicat. J. 25. + 20, . F 
Jam. * See the third Section. | 


VII. 
The Goods and the 8 are divi- 7 . Equality 
ded among the Co-heirs according to 0 the con- 
the Portions which they have in the In- 4 
heritance, ſo as that what every one has . 
for his Portion be eſtimated on the ſame 
foot with what the others have for 
theirs; and that they bear likewiſe their 
making proportions of the Charges, 
their condition always. as equal 
-ofible, both as to the advantages, 
and dliadrantages in in he OS and in 
_ Charges. 


Inter cohæredes communicentur commoda. & 
incommoda, J. 19. in n F. F. fam. erc fone. 


VIII. It 
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J Partition among Co-heirs. Tit. g. Sect. 1. 935 


VIII. 

8. Ifthee- If the Goods and Charges which are 
quality can- to be divided are of ſuch a nature that 
1 it is not poſſible to give to all Goods of 

in what a 13; $40. 
nummer it u the fame quality, and to divide the 
zo be ſuppli- Charges equally, and in ſuch a manner 
ed, as that the condition of every one may 
be equal to that of the others: this e- 
uality is made up by joining to the 
Goods of the greateſt value, the hea- 
vieſt Charges, or by in ſome 
other way, thoſe who ſhould ſuffer any 
diſadvantage, either by returns of Mo- 
ney from one ſhare to another, or by 
other accommodations which may ren- 
der equal as much as is poſſible the con- 
dition of the Co-heirs. Thus, for ex- 


ample, if in order to have the uſe of a 


Houſe, or other Tenement, which falls 
to the Lot of one, it ſhould be neceſſa- 
ry to ſubject to ſome Service another 
Houſe or Tenement which is in the Lot 
of another, this Service ought to be 
eſtabliſned, and the inconvenience there- 
of ought to be otherwiſe made amends 
for, either by the valuation of the Lands 
and Tenements, or in ſome other man- 
ner. And in fine, the Co- parceners ought 
mutually to bear with ſome inconveni- 
ence, for the eaſe and conveniency of 
one another, and always to prefer that 
which is moſt advantageous for them 
all in general, to what might be for the 
intereſt of any one of them in particu- 
lar l. | 
! Familiz erciſcundæ judicium ex duobus conſtat, 
id eſt, rebus atque præſtationibus. J. 22. f. 4. F 
fam. erciſcund. Sed etiam com ( judex familie eriſ- 
cundæ fundum) adjudicat, poterit imponere aliquam 
ſervitutem, ut alium alii ſervum faciat, ex iis quos 
adjudicat. J. 22. f. 3. cod, | 
Ut in omnibus æquabilitas ſervetur, J. 4. in F. 
comm. divid. 
udicem in prædiis dividundis quod omnibus uti- 


liſſimum eſt, vel quod malint litigatores, ſequi con- 
venit. J. 2 1. F. comm, divid. 


1 8 IX. 
9.Whatth We muſt reckon among the Charges 


deceaſed of the Inheritance, that which the de- 


to the 
_ ropes cealed may have owed to one of the 


konedpartof Heirs. For here the quality of Debtor 
the Charges. is not confounded with that of Credi- 
tor, any farther than for the ſhare which 
this Heir ought to bear of his own Debt, 
and he will remain Creditor to the other 
Heirs for all the over- plus m. 
m Si filius familias juſſu patris obligatus ſit, de- 
bebit hoc debitum præcipere. Sed etſi in rem pa- 


tris vertit, idem placet. J. 20. F. 1. F. fam. er- 
ciſcund. | 


X. 


10. The When there are in the Inheritance 
Goods which Vor. IJ. 1 | 


judged, may ſay that he did out-bid o- 


ſuch kind of Goods which are not ca- 22 
* iid are 

* O. GKIUIdOd, 

to be {old by 

Ac lion. 


pable of being divided, ſuch as a 
fice, or a Houſe which cannot be di- 
vided, or other Effects which none of 
the Heirs either can, or is willing ro 
take, whether it be becauſe of the price, 
or for other reaſons, which may make 
it neceſſary ro ſell the Goods, in order 
to divide the price of them, they arc 
fold by Auction, as has been ſaid in au- 
other place®: or if any one of the Heirs 
is willing to take the Goods that are to 
be ſold, at the price which they ſhall 
agree on among themſelves, he ſhall have 
a leſs ſhare of the other Goods, or ſhall 
refund to the others that which 15 
ought to have out of the Goods whic 
he keeps to himſelf o. 
n gee the twelſth Article of the ſecond Section of thoſe 
who happen, &c. 

See the ſame Article. | 

Si familiæ erciſcundæ vel communi dividundo ju- 
dicium agatur, & diviſio tam difficilis fit, ut pene 
impoſſibilis eſſe videatur: poteſt judex in unius 
perſonam totam condemnationem conferre & ad- 
judicare omnes res. J. 55. f. fam. erciſe. 


XI. 


Seeing this Sale by Auction is to be 11. 7 
for the common good of the Co-heirs, Ae 
every one of them may demand that it , . 
be publick, may bid himſelf for che ED 
Thing expoſed to Sale, and inſiſt that 

all perſons be received to bid, in order 

to raiſe the price of that which none of 

the Co- parceners either could or would 


take in his Lot p. 


P Ad licitationem nonnunquam etiam extranco 
emptore admiſſo: maxime ſi ſe non ſufficere ad 
juſta pretia alter ex ſociis ſua pecunia vincere vilius 
licitantem profiteatur. J. 3. C. com. divid. 

See the place quoted on the foregoing Article. 


XII. 


If it is one of the Heirs to whom the 12. J the 
Thing that is ſold by Auction is ad- % ad- 
judged, he ſhall remain ſole and e pri 
changeable Proprietor of it, and none of , ,, 
the other Heirs ſhall have right to claim &e#g re 
any ſhare in it by paying in his part of 9449 d- 
the Price, even altho' it were a thing der, the o- 

. $7; fers Cannot 
that were capable of being divided. For i a 
it is a voluntary and irrevocable Aliena- fare in i, 


tion, and he to whom the thing is ad- H. ig 

their ſhare 
: tix Price, 
thers in the Price only that he might Sohn 
have the whole to himſelf and the o- 


thers cannot divide his Title d. 


1 This is a conſequence of the Sale by Audition, which 
was only done in order to alienate the Thing which either 
could not be divided, or which the Heirs were not wil- 
ling to divide, that they might ſhare the price of it among 
them. V. I. 7. $.13. ff. comm, divid. 
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| ee 
1. Where As the Partition of the Goods and 
the Deed Rights of the Succeſſion gives to every 
1 one of the Heirs in particular that whic 
, err be falls to his ſhare, ſo likewiſe each of 
todged. them ought to have only the Deeds and 
Mritings which relate to the Goods and 
Rights which he has in his Lot. And 
if there are any Writings which are of 
common ule to ſeyeral of the Heirs, the 
principal Heir keeps poſſeſſion of the 
55 which he is to exhibit when- 
ever there is occaſion, and in the mean 
while he gives Copies of them to the 
others; or if they do not agree to diſ- 
pole of them in this manner, the Writ- 
ings are depoſited in the hands of a 
Publick Notary, or they will be other- 
wiſe diſpoſed of as the Judge ſhall di- 
rect r. And as for the diſpoſitions of the 
deceaſed, whether they be a Teſtament, 
Codicil, or others, they remain in the 
hands of the Notary before whom the 
were ſped, that he may give authentic! 
Copies of them to the Heirs or if they 
happen to be among the Papers of the 
Teſtator, or in the cuſtody of other 
perſons, they are either diſpoſed of ac- 
cording as the Heirs do agree among 
themſelves, or if they cannot agree, the 
Judge will give directions therein]. 


Si quæ ſunt cautiones hæreditariæ, eas Judex 
curare debet ut apud eum maneant, qui majore ex 
yum heres fit : cæteri deſcriptum & recognitum 
aciant: cautione interpoſita, ut cum res exegerit, 
ipſæ exhibeantur. Si omnes iifdem ex partibus 
hæredes ſint, nec inter eos conveniet, apud quem 
potius eſſe debeant, ſortiri eos oportet: aut ex con- 
ſenſu, vel ſuffragio eligendum amicum apud quem 
deponantur, vel in æde ſacra deponi debent. 1, 7. F. 
fam. erciſc. . 

f Sed & tabulas teſtamenti debebit aut apud eum 
qui ex majore parte hæres eſt, jubere manere, aut 
in æde deponi. J. 4. F. wlt. F. fam. erciſc. See the 
fixteenth Article of the ſecond Section of thoſe 
who happen to have, c. This Article is conceived 
in ſuch terms as to make it conformable to the uſage 
i France. 


XIV. 


14. Whos If in order to have a Partition, the 
zhe Plaintiff Co-heirs go to Law with one another, 
C2 de- ſeeing they all demand that which falls 
Partition, to their ſhare, and that their Engage- 
ments are reciprocal, they are therefore 

all of them in the place of Plaintiffs, in 

the ſame manner as in the other kinds 

of Partitions of things that are com- 
mon. But altho' they are all in effect 

. Plaintiffs in that reſpect, yet he is only 
conſidered as Plaintiff, who firſt began 

the Suit. For in Judicial Proceedings, 

this quality is not regulated by the na- 

ture of the Rights which thoſe that go 

; 0 1 
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to Law together have one againſt the 


other, but by the firſt demand that 
brings the matter into Judgment *. Thus, 

even in cauſes where only one perſen is 
obliged towards the other, as a Debtor 


to his Creditor, who has naturally on 
his fide the right to demand that which © 


is due to him; it may Happen that this 
Debtor becomes the Plaintiff, as if he 
ſummons his Creditor to deliver him up 


a Bond which he pretends to be null or 


diſcharged, or to apply towards 2455 


of the faid Debt a Sum which he has 


already paid. For theſe are in effect de- 


mands which he makes to his Creditor. 


In tribus iſtis duplicibus judiciis, familiz erciſ+ 
cundæ, communi di vidundo, finium regundorum, 
quæritur, quis actor intelligatur, quia par cauſa 
omnium videtur. Sed magis placuit eum videri 
actorem qui ad judicjum provocaſſet. J. 2. f. b. . 
comm. divid. oO | | 


XV. 


If it ſhould happen that after the Par- 15. Anew 
tition was made, there ſhould appear a Trion 


new Co-Heir or Co-Executor, whoſe/* 


lieve that he was dead, or whoſe Right 
was unknown, as if a ſecond Teſtament 
which was not known of hadcalled him 
with the others to the Succeſſion; this 
firſt Partition: would beannulled; and it 
would be neceſſary to make a new Par- 
tition with him of all the Goods that 
are ſtill in being, and of the value of 
thoſe which have cither been conſumed 
or alienated, that he may have his por- 
tion of the whole Inheritance”. 

* Cohieredibus diviſiohem inter { facientibus; 
juri abſentis & ignorantis minime derogari, ac pro 
indiviſo portionem eam quæ initio iphus fuit, in 
omnibus communibus rebus eum retinere, certiſſi- 
mum eſt. Unde portionem tuam cum reditibus 
arbitrio familiæ erciſcundæ percipere potes ex facta 
inter cohæredes diviſione nullum præjudicium ti- 
mens. 4. 17. C. fam. erciſ. 5 


XVI. 


When there is any conſiderable wrong 16. Mon 
done in a Partition, even altho? the Co- dme in 4 
parceners ſhould all of them be of age, in. 


yet this damage may be repaired purſu- 
ant to the Rule explained in another 
place x. | 


See the fourteenth Article of the ſecond Section of 
thoſe who happen, &c. and the remark that is there 
made upon it. 

See likewiſe the ninth Article of the ſixth Section of 
Covenants, and the fourth Article of the third Section 
of the Vices of Covenants, and the third Article of the 
third Section of Reſciſſions. | | 


XVII. 


Partitions may be made three ways, 
either by the Heirs themſelves, if they 


know Partitisn. 


long abſence had given occaſion to bee eu, 


} 


know the value of the things and can 


agree among themſel ves; or by Arbitra- 
tors or tel erſons whom they chuſe 


— 


by mutual conſent: or judicially, if they 


cannot agree among themſelves; in 
which caſe the Partition is made by 
ſkilful perſons who are named by the 
Judge, if the Heirs themſelves do not 
every one of them name ſome perſons on 


their part ?. | | 


v Arbitro accepto fratres communem hæredita- 


tem conſenſii dividentes pietatis officio funguntur. 


I. ult. F. fam. erciſc. 5 

A Partition may be made by mutual conſent, whe- 
ther it be that the Heirs do it themſelves, or by Ar- 
bitrators, or akilful perſons. And if they do not agree 
among themſelves, the Partition is made by a decretal 
Order of the Fudge, in whith caſe every one of the 


Parties names skilful Perſons on their ſide, or if the 


Parties refuſe to name, the Fudge names them. And 
this is a nomination which the Fudge makes by virtue 
of his Office; which does not hinder the Parties from 
giving in their reaſons of Retuſation againſt the perſons 
named by the Fudge, in order to have other Skilful per- 
ſons name who are not ſuſpected. See the twenty 
firſt Title of the Ordinance of the Month of April, 
1667. | 


REY 4 — 


_— 3 n. 


n 


Of Things which enter or do not 
enter into the Partition; and of 
the Expences laid out by the Heirs 
or Executors, which they may re- 
rover. 


E ſhall not put down here among 

the Goods which enter into the 
Partition, thoſe which are liable to be 
brought into the Maſs of the Inheritance 
by way of Collation or Hotch- pot, al- 
tho' they are to be divided as well as 
the others; becauſe the matter relatin 
to the Collation of Goods is OS 1 
in another place, as has been mentioned 
7 in nf of the Preamble of this 

Itle. | 


Te CONTENTS, 


t. Three ſorts of Goods which a perſon 

deceaſed may have had. 

2. In what caſe Goods bequeathed or ſub- 
ſtituted, may enter into the Parti- 
tion. | 

3. The particular Legacies which are given 
1% any of the Heirs or Executors, 
do not enter into the Partition. 

4. The Goods which are to be reſtored, are 
not divided. 

7. Nor the things which can only ſerve 
for ſome ill uſe. 


received, come into the Partition. 
7. The Expences' laid out about the. 
Fruits, are to be deducted out of 


them. 


8. Altho' there be no Fruits, yet the Heir 


recovers the Charges bg has been at 
in cullivaling the Lands. 

9. The Heirs recover the neceſſary aud 
uſeful Expences, alths' #he event 
makes them unprofitable. 

10. Three kinds of Expences. 

11. Neceſſary Expences, 

12. Uſeful Expences. 3 

13. Expences laid out for pleaſure. 

14. Expences for pleaſure whith are uſo- 

| __ 7 A 


157. Damages agaiuſt the Heir who delays 
the Partition. 


I. 


E muſt diſtinguiſh among the r. 2 


| Goods which dyin 
leave behind them, three different ſorts 


the deceaſed had to them ceaſed by his 
death, ſuch as thoſe of which he had 
only the Uſufruct, or which were ſub- 
ject to a Subſtitution, and others of 
which mention has been made in the 
fifth Article of the firſt Section of the 
firſt Title. The ſecond is of thoſe 
Goods which the deceafed may have 
given away in Legacies, or otherwiſe, 
to other perſons than his Heirs or Exe- 
cutors. And the third is of thoſe Goods 
which remain to his Heirs or Exccutors. 
And it is this third fort of Goods, which 
come into Partition or Diſtribution, 
whether the deceaſed died Teſtate, or 
Inteſtate. 


per familiæ erciſcundz actionem dividitur hæ- 
reditas, five ex teſtamento, ſive ab inteſtato. J. 2. 72 
fam. erciſc. 


II. 


Altho' the things bequeathed by a Teſ- 2. In wha: 
tator, and the Goods which he ma a eos 
have had that were ſubject to a Subſti- „ 24 

8 . net or ſubſtitut- 
tution, or to a Fiduciary Bequeſt, are e may en- 
not comprized among the Goods of the ter into the 
Succeſſion, which are to be divided a- Partition: 


mong the Heirs; yet nevertheleſs, if 
the Legacy was conditional, ſo that the 
Legatary was not to have the thing be- 
qucathed, but upon a condition, or in a 
caſe which it was altogether uncertain 
whether it would happen or not, or 
that the Fiduciary Bequeſt was only to 


take 


erſons /o, of 
Goode which 
g de. 
which they may have had. The firſt WEE ay 
of thoſe Goods wherein the right which have had: 
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take place in a time Which was not as 
yet come; in all theſe caſes the Hers 
might in the mean while divide thoſe 
kinds of things, they taking among 
themſelves the neceſſary precautions for 
the events which might oblige them to 
reſtore the Goods, and giving to the 
Legataries, and to the p rlons who may 
have right to the ſubſtituted Goods, 
the ſecurity which ſhall be ſpoken of in 
„ Os OO 
> Res quæ ſub conditione legata eſt, interim hæ- 
redum eſt. Et ideo venit in familiæ erciſcundæ 
judicium, & adjudicari poteſt, cum ſua ſcilicet cau- 
fa, ut exiſtente conditione, eximatur ab eo cui ad- 
judicata eſt, aut deficiente conditione, ad eos re- 
vertatur 4 quibus relicta eſt. I. 12. f. 2. F. Jam. 
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in libris improbata lectionis, magicis forts vel his 

ſimilibus. Hæc enim omnia protinus corrumpenda. 

ſunt. J. 4. F. 1. Pk fam. erciſc, See the ſeyenteenth 
co 


Article of the ſecond Section of thoſe w happen 
£0 e, , men een 
6 B00 Vi! at n 7 


Beſides the Goods which are extant ;. 73, z, 
in the Inheritance at the time of the vente 
Partition, or which ought to be brought which every 
into it by way of Collation, or Hotch- Hei- Has re- 
pot; the Maſs of the Inheritance 5, 
ought to be augmented with the Fruits-p,rtirior; 
and Revenues of the common Goods 
which every one of the Heirs may have 
enjoyed by himſelf; for he ought to be 
accountable for them, purſuant to the. 

Rule explained in the third Article of 


" ſcriptus ex parte bæres rogatus fit Precipere the twelfth Section of Heirs and Execu- 


pecuniam & eis quibus teſtamento legatum erat, diſtri- 
buere: id quod ſub conditione legatum eſt tunc 
præcipere debebit, cum conditio extiterit : interim 
aut ei, aut his quibus legatum eſt, ſatiſdari oportet. 
1.96. F. pen. F. de leg. 1. See the ſeventh Article 
of the tenth Section of Legacies, and the nineteenth 


Article of the firſt Section of Subſtitutions both di- 


rect and fiduciary. 


IIT. 
3. The jar- We may reckon among the things 
zicular Le- hich do not enter into the Partition, 
e arg that Which a Teſtator gives as a particu- 
given to lar Legacy to ſome one of his Heirs or 
any of the Executors, over and above his equal 
Heirs or ſhare with the others. For that Heir 
2 or Executor is to take the ſaid thing be- 
ano tb fore the Partition ©. Oe 
i 25 © Sj uni ex hæredibus fuerit legatum, hoc deberi 
ei officio judiciis familiæ erciſcundæ manifeſtum 
eſt. J. 17. f. 2. F de legat. 1. 


IV. 1 
4. Th We muſt likewiſe exclude from the 
Goods Partition all thoſe Goods of the Succeſ- 
—_ are ſion that have been acquired by ways 
1 are Which oblige the Poſſeſſors to reſtore 
nor divid- them: ſuch as things that have been 
ed. got by ſtealth, or robbery d. 


4 Sed & fi quid ex peculatu, vel ex facrilegio ac- 
quiſitum erit, vel vi, aut latrocinio, aut aggreſſura, 
hoc non dividetur. J. 4. F. 2. F. fam. erciſc. See 
the laſt Article of the ſecond Section of thoſe who 


uppen, Of. 
V. 


5. Nor the We ought likewiſe to place in the 
things fame rank thoſe kinds of things which 
2 can be applied only to ſome ill uſe, ſuch 
for ſome ill as Books of Magick, and other things 
uſe, of the like nature, which ought to be 


{ſuppreſſed e. 


Mala tnedicamenta, & venena veniunt quidem 
in judicium, ſed judex omnino interponere ſe in 
his non debet. Boni enim & innocentis viri officio 
eum fungi oportet, Tantundem debebit facere & 


ſaid Fruits would not increa ſe 


tors in general, and the faid Fruits are 


a part of the Goods of the Succeſſion 


which come into the Partition f. 


Fructus omnes augent hæreditatem, five ante 
adltam, ſive poſt aditam hæreditatem acceſſerint. 
I. 20. f. 3. F. de hared. pet, Fructibus augetur hæ- 
reditas, cum ab eo poſſidetur à quo peti poteſt. 
J. 2. in f. C. de pet. hæred. See the third Article of 
the twelfth Section of Heirs and Executors in gene- 
ral, and the Texts which are there quoted. 
It is in the ſenſe explained in this Article, that we 
onght to underſtand what is ſaid in theſe Texts, that 
the Fruits augment the Inheritance. But if the Goods of 
a Succeſſion were to be eſtimated, in order to adjuſt ſor 
example the Falcidian Portion, or the Legitime, we ought 
not in that caſe to comprize in the ſaid Eſtimate the 
Fruits and. other Revenues which the Heirs who were in 
Poſſeſſion of the Inheritance may have ev joyed. For the 
1 the Maſs of the Goods 
of the deceaſed; but they would be only an Acceſſary 
which would belong to every one of the Heirs, according 
to their ſhares in the Inheritance, See the ſeventh Ar- 
ticle of the firſt Section of the Falcidian Portion; 
and the eleventh Article of the third Section of the 
Legitimè. 
VII. 
THE 7 which the Heirs or, e Ex- 
Executors have been at either in culti- perces laid 
vating the Lands, or in gathering and our about 
preſerving theF ruits, are to be deduct- the - 1 
ed out of the Fruits which they are 4 ed 
bound to account for to one another. ont of ther 
So that there enters into the Partition, 
only ſo much as remains of the clear ya- 


lue of the Fruits, after the Expences are 
deducted s. = 


8 Fructus intelliguntur, deductis impenſis, quæ 
quzrendorum, cogendorum, conſervandorumque 
eorum gratia fiunt. J. 36. F. alt. F. fam. erciſc. 


. VIII. 


Altho' the Expences laid out by one g. Ale 
of the Heirs or Executors in * to there be no 
reap the Fruits, ſuch as thoſe for culti- Fru, Jes 
vating the Lands, and others of the like On” 
nature, happen to be ineffectual, either charges he 


when there is no Crop at all, or when has been ar 
: the 
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244. 


e Crop is leſs. than the Expences; yet 
the Heir or Executor who had laid them 
out, will nevertheleſs recover them, for 
they were neceſſary for the common in- 
tereſt h. gt 

o Quod fi ſumptus quidem fecit, nihil autem 
fructuum perceperit, æquiſſimum erit, rationem ho- 
rum quoque in bonæ fidei poſſeſſoribus haberi. 


J. 37. F. de hered. pet. See the following Article. 


9. The 


Hetrs reco- 


ver the ne- 


ceſſary and 


uſeful Ex- 


pences, al- 


tho the e- 


vent males. 


IX. 3 
It would be the ſame thing if an 
Heir, or Executor, had been at any ex- 
ence to preſerve any of the Goods be- 
onging to the Inheritance, even altho' 
the thing on which the expence was 
laid out ſhould happen to periſh, as if a 


them unpro- Houſe which, he had cauſed to be prop- 


fitable, 


ped up in order to prevent its fall, was 
afterwards conſumed by fire. For there 


is this difference between the condition 


of this Heir or Executor, as of every ho- 
neſt and fair Poſſeſſor, and that of an 
unjuſt Poſſeſſor, that whereas the unjuſt 
Poſſeſſor cannot recover the neceſſary or 


profitable Expences which he has laid 


out on the thing which he poſſeſſed un- 
juſtly, unleſs the thing it ſelf is ſtill in 


being, and is improved by the ſaid Ex- 


. and that on the contrary he 
©) 


fes his Expences if the thing is periſh- 


ed, or is no, ways the better for what 


has been laid out upon it; the Heir or 


Executor, and every other honeſt and 
fair Poſſeſſor, recovers theſe ſorts of 
Expences, altho' the thing be totally 
deſtroyed i. 


K * s ; 
* Plane in cæteris neceſſariis & utilibus impenſis 


poſſe ſeparari, ut bonæ fidei quidem poſſeſſores has 


. imputent: prædo autem de ſe quæri debeat, 
qui ſciens in rem alienam impendit. Sed benignius 
eſt, in hujus quoque perſona haberi rationem im- 
penſarum. Non enim debet petitor ex aliena jac- 
tura lucrum facere; & 1d ipſum officio judicis con- 
tinebitur, nam nec exceptio doli mali deſideratur. 
Planè poteſt in eos differentia eſſe, ut bonæ fidei 


. quidem poſſeſſor omnimodo impenſas deducat, licet 


res non exiſtet, in quam fecit, ficut tutor vel cura- 


tor conſequuntur. FPrædo autem non aliter quam 


ſi res melior fit. I. 38. F de hered. pet. Quia nul- 
lus caſus inter venire poteſt qui hoc genus deductio- 


nis impediat. J. 51. F. fam. erciſc. 


10. Three 
kinds of Ex- 
pences. 


| 8 

Among the Expences which an Heir 
or Executor may have laid out on the 
Goods belonging to the Inheritance, 
we mutt diſtinguiſh three ſorts of them. 
Thoſe which are neceſſary, thoſe 
which, altho* not neceſſary, are never- 
theleſs uſeful ; and thoſe which have 
been laid out only. for pleaſure, without 


any neceſſity, and without any profit l. 


And according to theſe differences, the 
Heir, or Executor, recovers or does 


6.4. G 


reum 


not recover his Expences, by the Rules 
which follow. 25 


| i Impen fGrum quædam ſunt neceſſiriæ, quædam 
utiles, quzdam verd voluptariz. J. 1. F. de impenſ. 
in res dot. att . B | | f 8 
 Altho' this Law has relation to another matter, yet it 


may be applied here, as likewiſe thoſe which are | xotry . 


on the following Articles. Set touching the ſeveral 
ſorts. of Expences, the eleventh Article and the o- 

following Articles of the third Section of 
wries, and the ſixteenth and following Articles 


- 


of the tetith Section of the Contract of Sale. 
XI. 


The neceſſary Expences are thoſe 11. Nee 
Which one is obliged to lay out in pre-/#7 Epen 


es, 
no © 


ſerving the Goods, and for preventi g 
their periſhungs or being 27 ſuc 
as are the ordinary Repairs in 


fall, that which is laid out in planting 
new Trees in the room of others that 
are dead, or blown down, and other 
ſuch like Expences, the want of which 
would cauſe ſome damage to the Inheri- 
tance. Which is the reaſon why the 
Heirs who have been at any expences 
of this kind ought to recover them n. 
_ ® Neceſſariz hz dicuntur quæ habent in ſe ne- 
ceſſitatem impendendi. J. 1. f. 1. . de impenſ. in 
res dot. fact. I | | 
Si xdificium ruens quod habere mulieri utile erat, 


refecerit, aut {i oliyeta rejecta reſtauraverit. d. I. 1. 


7 | Rig | 
— Imppenſe neceſſariz ſunt, qu fi factæ non fint, 
res aut peritura, aut deterior futura fit. J. 79. . 


6. ſignif. V. 1. 39. ff. de hered. petit. 


de verb. 
XII. 


The uſeful Expences are thoſe which, 12. ju 


thoſe which are made to prevent their 


1 


altho* they are laid out without neceſſi- zxpence:. 


ifs yet augment the Eſtate; ſuch as the 
planting of an Orchard, or ſome addi- 
tional Building to an Houſe, in order 
to raiſe the Rent of it. And theſe forts 
of Expences ought. to be repaid to the 
Heirs or Executors who have laid them 


out vn. 


o Utiles autem impenſæ ſunt quas maritus utiliter 
fecit, remq; meliorem uxoris fecerit, hoc eſt, dotem. 
Veluti, ſi novelletum in fundum factum ſit, aut ſi 


in domo 23 aut tabernam adjecerit. I. 5. 


6. F. de. impenſ. in yes dot. fat. 


idem minuunt ipſo j 


tiles non { 

Utiles impenſis eſſe Fulcinius ait. quz meliorem 
dotem faciant, non geterigrem eſſe non ſinant: ex 
quibus reditus mulieri acquiratur: ficut arhuſti paſ- 
tinatione ultra quim neceſle fuerat. J. 79. F. x 101 
de verb. ſignif. In his impenſis © DIA; & hor- 


d. H. in fin. 


XIII. 


The Expences which 7 neither 13. 
5 WV "uſe Aar. d t: | nl Ces 
neceſſary nor uſeful, are out: © e pre. 


for pleaſure, ſuch as a ſuperfluousBuil 
ing, 


veruntamen habent exactionem. J. 7. i ö 


infuls dotali_adjectum pleruraque gicipus, | 


ny pot 


lai 
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o 


ing, Waterworks, Painting, Carving, 
and others of the like nature, which an 
Heir had laid out, knowing that he had 
Co-heirs, are not recoverable, and he 
who has laid them out, ought to blame 
himſelf for it. But this juſtice may 
be done him, to leave, if it is poſſible, 
in his lot the Land or Tenement on 


which the ſaid Expences have been laid 


out, without eſtimating it at a higher 
rate upon that account, or even to re- 
imburſe the ſaid Heir of ſo much as the 
Land or Tenement on which the ſaid 
Repairs have been made, is really the 
better for them; for in that caſe theſe 
Expences would be uſeful. But if the 
ſai 
Expences, being ignorant that he had 


any Co-heirs, and looking upon himſelf 


to be the ſole Owner; it would be but 
juſt and equitable that he ſhould ſuffer 
no manner of prejudice from his honeſt 


and fair dealing, and that ſome regard 


ſhould be had thereto in the Partition, 


* 


2 


* * 


* 


; 
* 
— 


kno $2. f. 


according as the circumſtances might 
require. 


Voluptariæ autem impenſæ ſunt quas maritus 


ad voluptatem fecit, & quæ ſpecies exornant. J. 7. 
F. de impenſ.. is res dot. fact. 
Valuptariz ſunt quæ ſpeciem duntaxat ornant, 
non etiam fructum augent. Ut ſunt viridaria, & 
ſalientes, incruſtationes, loricationes, picture. 
de verb. ſignif. | 
fratribus uno quidem ſux ztatis, alio 
vers minore annis, cam habefent communia præ- 
dia ruſtica, major frater in ſaltu communi habenti 
habitationes paternas, ampla zdificia ædificaverat, 
cumque eundem faltum cum fratre divideret, ſump- 


tus fibi, quaſi re meliore ab eo facta, deſiderabat, 
fratre minore jam legitime ætatis conſtituto. He- 


rennius Modeſtinus reſpondit, ob ſumptus nulla re 
urgente, ſed voluptatis cauſa factos, eum de quo 
quæritur, actionem non habere. J. 27. F. de negor. 


N et) mentioned in the Text could not 


© 


perhaps claim in the rigor of the Law, to be reimburſed 

of theſe kinds of Expences ; yes Equity world ſeem to 

wequire, that ſome amends ſhould be made him ſome 
way, as it explained in the Article. 

P Videamus tamen ne & ad picturarum quoque & 
marmorum, & cæterarum voluptariarum rerum im- 
— xque proficiat nobis doli ex 

fidet poſſeſſores ſimus. J. 39. F. 1. de bered. 


V 
14. Expes We muſt not reckon in the number 
ces for pleas of Expences made for bare pleaſure, 


frere w 


are »fiful,” thoſe which are laid out in embelliſhing g 


a Land or 'Tenement, or other thin 
which is the more ſaleable by reaſon ot 
the faid Ornaments, 


u uod ſi hæ res in quibus impenſe factæ ſunt 


15. Dan · If one of 
ges againſt 


mercales fuerint, tales impenſæ non voluptariæ, 


utiles ſunt. 0, 10. F. de exp. in res dot. fact. 
V. 


divide the Goods of the Succeſſion, and 


him. 


Heir had laid out theſe kinds of 


tio, ſi modo 


the Heirs ſhould lk to 


„ CIVIL LAW. S. Bo I 
to bring into it things which were lia- 5. Her 

ble to —— ſuch as Cattel that are 
ſeflion, and it ſhould happen du- | 

ring his delay that theſe ſorts 


his po 


things 
which might have been ſold did 057 


he would be liable for them, 


e this loſs _ be imputed to 
Which is to be underſtood onl 
of the caſes where there being no diſ- 


» wh» delays 
= 12 


tion. 


pute among the Heirs, as to the right 


of any of them to the Succeſſion, he 


who puts off the Partition could have 
no reaſonable excuſe for his delay. 
if an Heir who is in poſſeſſion of the 
Inheritance fairly and honeſtly, believ- 


But 


ng himſelf to be fole Heir, ſhould con- 
teſt the right of one who pretending 


likewiſe to be Heir, ſhould demand of 


him the Goods of the Succeſſion ; theſe 


forts of Loſſes which ſhould happen 
during their controverſy, ought not to 


be imputed to him. For it would be as 
an untoreſeen accident. And even altho' 
he had foreſeen it, yet the fear of this 


event would not oblige him to abandon 


the right which he pretended to have 


{ingly to the Goods of the Inheritance r. 


* Illud quoque quod in oratione Divi Hadriani 


eſt, ut poſt acceprum judicium id actori preſtetur, quod 


habiturus eſſet ſi eo tempore quo petit reſlituta eſſer hare- 


 ditas: mterdum durum eff. Quid enim fi poſt litem 


conteſtatam mancipia aut jumenta, aut pecora de- 
perierint? damnari debebit ſecundum verba ora- 


tionis: quia potuit petitor, reſtituta hæreditate, diſ- 


traxiſſe ea, & hoc juſtum eſſe in ſpecialibus peti- 
tionibus Proculo placet. Caſſius contra ſenſit. In 
prædonis perſona Proculus rectè exiſtimat; in bo- 
nx fidei poſſeſſoribus, Caſſius. Nec enim debet 
poſſeſſor aut mortalitatem præſtare, aut propter 
metum hujus periculi temere indefenſum jus ſuum 


relinquere. J. 40. F. de hered. 


SECT. III. 


Of Warranties between Co. heirs, and 
of the other conſequences of the 
Partition. 


TT is not neceſl: 


to repeat here 
what is meant b 


arranty, nor the 


eneral Rules relating to this matter, 
which bas been explained in the Title 


of the Contract of Sale; and in this 
Section we ſhall treat only of the Rules 


which are peculiar to the Warranty be- 
tween Co-heirs. 


ge the third Article of the ſecond Sectim of the 
Contract of Sale, and the tenth Section of the ſame Title. 


The 


is reciprocal _; the Inheritance by the ſame Title 
among the and the ſame Right which is common 
Co-heirs. to them; ſo their condition ought to 

be the fame, and they ought all of them 


to have the fame ſecurity for what is 


go them to their ſhares. Thus the 

artition of the Inheritance implies the 
condition that the Portions' of the Co- 

- Heirs ſhall remain bound reciprocally for 
the Warranty 
Rules which follow. 
© Curare debet judex familiz erciſounde, ut de 
ervictione caveatur his. quibus adjudicat. J. 25. f. 21. 
F. fam. eraſe. | 


IT. | * 


„ We muſt diſtinguiſn two different 

2. Two 

Keel of che Warranty: bexwety C- 

of this War- heirs, according to two different kinds 

ra. of Goods that may be in the Succeſſion. 
One is of thoſe things which are really 
in being, Moveables or Immoveables, 
and which may be ſeen and touched, 
ſuch as a Horſe, a Suit of Hangings, 
Jewels, and ether Movecables: a Houle, 


a Vineyard, 2 Field, and other Im- 


moveables. The other is of Rights, 
ſuch as a Bond, a Rent, a Sentence or 
Judgment, a Tranſaction, or other Ti- 
tle which may create a Debt, or ſome 


other Right b. In the Partition of Things 


which are really in being, and may be 
ſeen and felt, che Warranty is not chat 
thoſe things do really exiſt, and are in 
being, for that every one ſees. But 
_ it 1 that they may be no 
Vo. 


of one another, by the 


E : 
Of Partition among C 
The CONTENTS. 
I. Warranty is reciprocal among the Co- 
K GE * 5. . 28 | 
2. Two different effes of this Warranty. 
3. Harranty for the debts due from the 
FSiucceſſian, and the other Charges. 
4. The Heirs may regulate differently the 
Warranties. Le 
5. The Heirs warrant one another for 
their reſpective proportions of the 
'Charges. 15 
6. And for thoſe which appear only after 
_ ... ., the Partition. © to tomy 
7. The caſualties after the Partition re- 
gard thoſe to whom they happen. 
8. The Heir is bound for à loſs which has 
. in conſeguence of a deed 
uch be may be blamed for. 
5. The Heir who diſpoſes of any thin 
pri vately, bears alone the loſſes 
which attend it. 
; > I. 
1 #arrany A Coheirs have their Portions of 


heirs. Tit. 4. Sect. 3. 641 


appen that any one ſhould claim a 
ight of Property in them, the Heirs 
476 to Warrant Ge another that the 
ſaid Goods are really and truly a part of 
the Succeſſion e. And in the Partition 
of the Dobts due to the Succeſſion, and 
of the other Rights, ſince one may be 
ignorant whether there be any ſuch 
bts or Rights at all belonging to the 
Eſtate, or not, whether a Rent be ſtill 
due, or whether it has been redeemed, 
if an Obligation is annulled by payment, 
or by {ome other cauſe; the Warranty 
for Debts and Rights implies, that they 
not only are a part of the Inheritance, 
but that they actually are ſuch as they 
r, that they are really. and truly 
ue, and that they do belong to the 
Heir to whole lot they fall d; unleſs it 
os 8 has been 2 
wiſe regulated among the Heirs, as 
be ſaid in the fourth Article. | 


Quædam res corporales ſunt, quædam incor- 
porales. Corporales hæ fant que tangi poſſunt, 
veluti fundus, homo, veſtis, aurum, argentum, 
& denique aliæ res innumerabiles. Incorporales 
autem ſunt quæ tangi non poſſunt, qualia ſunt ea 
que in jure conſiſtunt, ſicut heredites, uſusfructus, 
uſus, & abligationes quoquo mode contractæ. inſt. 
de reb. corp. Sint. N | 

© De evictione caveatur. J. 25.4, 21. F. fam. 
2 See the ſecond and third Articles of che firſt 

© $i nomen ſit diſtractum. Celſus libro none 
„ ſoribit locupletem eſſe debitorem non 
d præſtare, dehitorem autem eſſe præſtare pitt 
aliud convenit. J. 4. F. de hered. vel att. wend, 
Duntaxat ut ſit, non ut exigi etiam aliquid poſſit. 
J. 74. H. ult. ff. de eviction. 

Altho' theſe Texts reſpect other matters, yet they may 
be applied here, - | 


ba of the Inheritance, if it ſhoald 


| III. 

Beſides this warranty which the Heirs ; ar 
owe to one another with reſpect 
what enters into the Partition, that , 3 
what every one has in his Lot is a part ,,y ile - 
of the Inheritance, and that it belongs ther Char- 
to no other perſon; they ought like- ge.. 
wiſe to warrant one another againſt all 
Suits at the inſtance of the Creditors to 
the Succeſſion, or of others who ſhall 
pretend to have Mort ge or other Se- 


curities, on that which has fallen to the 
Lot of one of the Heirs e. | 
See che following Article. © | 
TV. 


The Warranties explained in the two z.7%ezer: 
preceding Articles, are natural and juſt. may regu- 
And altho' no mention had been made late dif- 
of them in the Partition, yet they would , 
be tacitly implied, and the Heirs would 
be reciprocally obliged to them. But 
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if they agree either to add to theſe War- 
ranties, or to take any thing from them, 
their agreement will be to them inſtead 
of a Law. Thus for the Debts owing 
to the Succeſſion, they may agree that 
they ſhall warrant one another not only 
that they are due, but likewiſe that the 
Debtors are ſolvent, and will pay the 
Debts, or that the Heirs will make 
them good to one another, either after 
a bare refuſal of payment from the Debt- 
or, or after the uſing of ſuch diligence 
for recovery of them, as they ſhall agree 
on. And they may on the — 
vide the ſaid Debts without any M 
ranty on the one part or the other, not 
even as to thoſe which may happen to 
have been acquitted, or of which per- 

haps there remains nothing due for ſome 
other reaſon. Which may be equita- 
ble upon ſeveral conſiderations, as, a- 
mong others, if they were Heirs to a 


Merchant who ſold by Retail, and who 


had left behind him a great many ſmall 


Debts, the warranting of which would 


only give occaſion to a great many Law- 
„si familiæ erciſcunde judicio, quo bona pater- 
na inter te & fratrem tuum æquo jure diviſa ſunt, 


nihil ſuper evictione rerum ſingulis adjudicatarum 


ſpecialiter inter eos convenit: id eſt, ut unuſquiſ- 
2 eventum rei ſuſcipiat : rectè poſſeſſionis evictæ 


etrimentum fratrem & cohæredem tuum pro parte 


agnoſcere præſes provinciæ per actionem præſerip- 


tis verbis, compellet. I. 14. C. fam. erciſe. See the 
twenty fourth and following Articles of the tent 
Section of the Contract of Sale. 1 


f 4 
« * 2 L a 2 


5. The If in the Partition of a Succeſſion, 
Heirs war- which is burdened with Debts, or other 
. 7 Charges, the Heirs Have engaged to 
their reſpec- One another, to acquit each of. them 
tive porpor- ſome part of the {aid Debts and Charges, 
tions of the they lh 


no agreement touching this matter, they 
muſt acquit the Charges in proportion 
to the ſhares which they have in the 


Inheritance, and every one of them 
ſhall warrant the others for his Portion 


of the Charges 8. 


8 Neque æquam, neque uſitatam rem deſideras, 
ut æs alienum patris tui non pro portionibus hæ- 
reditariis exolvas tu & frater cohæres tuus. J. 1. C. 
hs cert. petatur. . 


VI. 


6. 4 ſ IE after the Partition there ſhould ap- 
thoſe which pear any new Debts, or new Charges, 
appear only which were not known of before; as 


_— if ſome of the Lands ſhould appear to 


FD 


ar- 


all reciprocally warrant one ano- 
Sen. ther againſt them, and every one ſhall, 
acquit the Charges which he has taken 
upon himſelf. And if they have made 


be burdened with a Ground -Rent, or 
with other Charges, beſides the uſual 
duties of Quit-Rents, and others of the 
like nature, or that ſome part of the 
Goods ſhould appear to be ſubject to a 
Subſtitution, theſe new Charges, what- 
ever kind they were of, would regard 
all the Heirs, and they would recipro- 
cally warrant one another againſt them b. 

Pro hæreditariis partibus hæredes onera hære- 
ditaria agnoſcere, etiam in fiſci rationibus, placuit. 
J. 2. C. de hared. pet. | 5 


09, $651,295 I. 

The loſſes which may happen by ca- . The ca- 
ſualties after the Partition, regard him/#alties af- 
to whoſe Lot the thing has fallen which 777% 7 
periſhes, or is damaged. As if it Was % „ 
Grain, Liquors, Beaſts, or other things whom they 
ſubject to theſe kinds of Loſſes, or a happen. 
Land or Tenement ſituated on the bank 
ofa River, which has been carried away by 
a Flood, or a Houſe burnt down by Fire. 

For in all theſe cafes, and even thoſe 

that are the leaſt foreſeen, the Thing 

not being any more in common, he 
whom the Partition has made Maſter of 

it ſuffers the loſs thereof i. 


Quæ fortuitis caſibus accidunt, cum prævideri 
non potuerint (in quibus etiam aggreſſura latronum 
eſt) nullo bonæ fidei judicio præffantur. 1.6. C. de 
Pignor. act. VVT 

, 

If by a conſequence which may be 8. 7h Hei- 
imputed to the dced of one of the Heirs, is bu fer 
there happens ſome loſs or damage to a-2½½ 3 
ny of the Goods of the Inheritance, Bs : 
ſhall be liable for it. Thus, for Exam- con/equence 
ple, if an Heir having committed ſome F 4 deed 
Crime or Offence, and his Goods being he 
ſeized, ſome of the Goods belonging to ud, 77 
the Inheritance had been ſeized among 
them; and that this Seizure had been 
attended with the loſs of ſome profit or 
income which might have been drawn 
from the ſaid Goods, or that the ſaid 
Goods had been damaged by the Seizure, 
or that it had occaſioned other damages, 
he whoſe Crime or Offence had had this 
conſequence, would bear ſingly the loſs 
which his own deed had occaſioned, and 
he would warrant his Co-heirs againſt 
it l. And it would be the fame thing, 
altho' this Heir had committed no Of- 
fence, if the damage proceeded from his 
act. As if a Creditor to the Inheritance 
whom he was' obliged to pay off, had 
cauſed other Goods of the nr to 
be ſeized than thoſe which had fallen to 
his Lot. For in this caſe, he would be 
accountable for the damages that his 


Co-heirs might ſuffer thereby. 
1 TY 
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Of Partition among Co-beirs. | Tit. FI Sect. 3. 643 


t Sj is cum quo fundum communem habes ad 
delictum non reſpondit, & ob id motu judicis 
villa diruta eſt, aut arbuſta ſucciſa ſunt, præſtabitur 


| „ 


tibi detrimentum judicio communi dividundo. 
Quidquid enim culpa ſocii admiſſum eſt. 
cio cotitinetur. I. 20. F comm. did. 


Le e l e 8 Begg hs 


1 
ar 
oy 4 


that mentioned in the Law which is here 2 8 7⁰ 
make the Rule tonformable to the Uſage in France, by 
which Contumney is not puniſhed with that rigour, 
which ſometimes may be unjuſt. But this matter does 
nor belong to this place. | 8 


BE. © 
5. The Her If any one of the Heirs diſpoſes by 


vo diſpoſe: himſelf of any of the Goods belonging 


of he. 19g to the Inheritance, with deſign to make 
2 alone an advantage thereby to himſelf with- 
the loſes out the privity of his Co- heirs; as if 
which at- he ſells a Thing, lets it out to hire, or 
tend u. farms it out, he ſhall not only be bound 

to pay in to his Co-heirs the profit 


Vol, I. 


the perſon to whom this 


judi- 


„ß 4. © Ate 0 


which he ſhall have made by it; but if 
his act is attended with any loſs, as if 
or let the Thing, proves inſolvent, he 


alone ſhall bear the loſs which | pens, 
inſtead of the profit which he defigned 


to haye made by it for himſelf. And he 
ſhall be anſwerable to his Co-heirs:both 


for the Rents of the Lands and Tene- 


ments which he has let or farmed put, 
and for the value of the Goods which 


he has (old m. 


in Sive autem locando fundum communem, five 
colendo, de fundo communi quid ſocius conſecu- 
tus fit, communi dividundo judicio tenebitur. Et 
{fi quidem communi nomine id fecit, neque lucrum, 
neque damnum ſentire eum oportet. Si vero non 
communi nomine, ſed ut lucretur ſolus, magis eſ- 
ſe oportet ut & damnum ad ipſum reſpiciat. J. 6. 


§. 2. ff. comm. divid. v. l. 5. C. de ædif. priv. 


What is ſaid in this Text of a Partner, may be ap- 
plied to a Co- heir. * 
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Of Legal Succeſſins, | or Succeſſion to INTESTATES, 


©)! 


belongs in common 
both to Legal Suc- 
ceſſions, or Succeſſion 
to Inteſtates, and to 
Teſtamentary Succeſ- 
ſions; we muſt now proceed to the 
matters which are peculiar to theſe two 
kinds of Succeſſions, and explain the 
detail of each of them in their Order. 
As to which, it is neceſſary to obſerve, 
that in the Books of the Roman Law 
the Teſtamentary Succeſſions have the 


aSAVING explained in 
the firſt Book, all that 


firſt place*; but we have thought it 


more natural to begin with the Succel- 
ſion of Inteſtates; and that chiefly for 
two reaſons. The firſt is, becaule, as 
has been remarked in another place b, 
the Succeſſions to Inreſtates are more 
natural than the Teſtamentary Succeſ- 
ſions, and of a much more univerſal and 
more neceſſary uſe; ſeeing we might 
do very well without the Teſtamentary 
Succeſſions, but the Legal Succeſſions, 
or Succeſſions to Inteſtates are abſolute- 
ly neceſſary. And the Cuſtoms of France 
own none elſe for Heirs but thoſe of the 
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Of Legal &. ucceſſions, or Succeſſion io Inteftates. 


Blood and Fatty of the deceaſed. So 
that it may be ſaid, that the Teſtamen- 
tary Succeſſions are, as it were Excep- 


tions to the Natural Law of. Legal Suc- 


ceſſions, and that the liberty of diſpo- 


ſing of one's Eſtate by Teſtament in fa- 


vour of other perſons than the Heirs of 
Blood, and eſpecially the power of mak- 
ing other Heirs, is as it were a diſpenſa- 


tion from the common and univerſal 


Rule, which calls the Heirs of Blood to 
the Succeſſions. Thus, as it is neceſſa- 
ry, to know the common Order it ſelf, 
before we enquire into the changes 
which have been made in it; ſo the 
matters relating to the Succeſſion of In- 
teſtates ought to take place. And be- 
fore we treat, for inſtance, of the liber- 
ty which a Teſtator has to diſpoſe of his 

ods by Teſtament to the prejudice 
of his Children, it is neceſſary to know 


that the Children ought naturally to 


ſucceed to their Father. 


Poſteaquàm Prætor locutus eſt de bonorum 
poſſeſſione ejus qui teſtatus eſt, tranſitum fecit ad 
inteſtatos, eum ordinem ſecutus, quem & lex duo- 
decim tabularum ſecuta eſt. Fuit enim ordinarium 
ante de judiciis teſtantium, dein fic de ſucceſſione 
ab inteſtato loqui. J. 1. F. ſi tab. reſt. ull. et. 
o See the Preface to this Second Part, Ne. VIII. 


| The ſecond conſideration which has 
induced us to begin with the 10 5 Suc- 
ceſſions is, that the matters belonging 


to theſe Succeſſions are much ſhorter, 
and much eaſier, than the matters con- 
cerning Teſtaments, which contain a 
vaſt number of particulars, full of diffe- 
rent ſorts of difficulties; and that it is 
the method in all Arts and Sciences, to 
begin, as much as is poſſible, with that 
which is eaſieſt, and which leads to the 
knowledge of what is moſt difficult. 
Thus we had reaſon to believe, that it 
would be on one ſide more natural to 
give to the Legal Succeſſions the firſt 
rank, in which they are placed by the 
Order of the Society of Mankind, which 
regulates the uſe of Succeſſions: and 
that on the other ſide it would be more 
methodical in explaining theſe two mat- 


ters which ought to be diſtinguiſhed, to 


obſerve the order and method of Sci- 
ences, which requires, that that which 
is moſt ſimple, moſt eaſy, and moſt na- 
tural, ſnould precede that which is more 
intricate, more difficult, and leſs natu- 
ral. And altho' it is true, that when 
the queſtion is to judge in any particular 


caſe, who it is that is to ſucceed, it is 


neceſſary to begin, by enquiring whe- 


ther there is any Teſtament that may 


have its effect, becauſe if there is any 
ſuch; the Teſtamentary Heir excludes 


the Next of Kine; yet it does not fol- 
low from this bare conſideration, which 
relates only to the queſtion who ſhall ſuc- 
cced, that in general the Right of Suc- 
ceſſion by Teſtament is a matter where- 
of the Rules ought to precede thoſe 


which belong to the Succeſſion of In. 


teflates. For the Order of the Queſti- 
ons that occur in any Cauſe, and the 
Order of the Rules by which they are 
to be decided, have nothing belonging 
to them in common. 

0 Perſpicis quod teſtamentariæ ſucceſſionis ſpe 
durante inteſtato bona defuncti non rectè vindican- 
tur. J. 8. C. comm. de fucceſ. 


It is not neceſſary to point out here 
the particular Order of the ſeveral mat- 
ters which compoſe this ſecond Book of 
Legal Succeſſions, or Succeſſion to In- 
teſtates; ſince that appears ſufficiently 
by the Titles of the ſaid Matters. Nei- 
ther ſhall we take up any time here to 
explain the Principles of Natural Equi- 
bs which tranſmit the Succeſſions to 
the Heirs of Blood. The Reader may 
ſee on this ſubje& what has been ſaid 
concerning it in another place d. 

4 See the Preface to this Second Part, No. IV. 


There are three Orders of Perſons 
who fucceed to Inteſtates. That of 
Children and other Deſcendants; That 
of Fathers and Mothers and other Aſ- 


cendants; And that of Brothers and Siſ- 


ters and other Collateral Relations. And 
theſe three Orders ſhall be the ſubject 
matter of the three firſt Titles of this 
Book. | 


We may add as a fourth Order of 


Heirs to. Inteſtates, that which in de- 
fault of Relations calls the Huſband to 
the Succeſſion of his Wife, and the 
Wife to the Succeſſion of her Huſ- 
band ©. But this kind of Succeſſion be- 


ing reduced to one ſingle Rule, it is not 


neceſſary to diſtinguiſh it under a ſepa- 


rate Title; and we ſhall add it in a Sec- 


tion at the end of the third Title. 
See the Preface to the Second Part, No. XI. 
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ſcended®. 
Natorum tio & ad nepotes extenditur. 
I. 104. N 4. ee. 5 me | 2 5 
"To OE... 
Under the name of Children and De- 3. All De- 
ſcendants are comprehended Sons and eds 
Daughters, Grand-ſons and Grand- Pra A 
daughters, without diſtinction either of fe name of 
Sex or Degree, and whether they be Children. 
deſcended of Sons or of Daughters, and. 
whether they be under the Power and 
Authority of their Father, or note. 


In what manner CHILDREN 
and other DESCENDANTS 
* ſucceed, 


N 2 


Mo are the Children and Deſcen. 
Ibe CONTENTS. 


1. Who are the Children. 
2. Who are the Deſcendants. 


© Liberorum appellatione continentur non tan- 
tim qui ſunt in poteſtate, ſed omnes qui ſui juris 
ſunt. Sive virilis, five fœeminini ſexus ſunt: exve 
fœmini ſexu deſcendentes. l. 56. ff. de verb. ſignif. 


> ; ; 2b 
By the name of Children is under- 4. Baſtardi 
ſtood only thoſe who are lawfully be- are nor ; 
Pho a | 7 | , and this name is not given to r 
3. All Deſcendants are included under the Baſtards, but when it is accompanicd A 
name of Children. Vith ſome addition, ſuch as that of na- Chlaren. 
4. Baſtards are not comprized under the tural Children, or ſome other which 
name of Children. may diſtinguiſh their condition from 
Children born in the ſeventh or eleventh. that of legitimate Children. And when 
„ 35. © the queſtion is concerning the Succeſ- 
Of Poſthumoas Children. ſion of an Inteſtate, as Baſtards have no 
Of Stilt-born Children. ſhare in it, ſo they are not comprized 
Of Monſters. © under the name of Children d. 


8 


9 


the Marriage is 


9. The Child born during E e 2 ; 
ne 2 bs be the Child of toe 1 1 15 rn 
5 N 7 : 3 


JJC „We muſt reckow in the number of,. cli 
Children is meant properly thoſe Children that are not legitimate, thoſe fon is the 


1. Who are 


3 FTT ² 0 N 8 
Tex 3-5 BO EEE TV 0 OR gt ICT ts TA Ree A Bae dr race: , 
— 5 n 77G ĩͤ I A Fe Et Rey ** 
3 rx... FRET PLE f de Ef at eiiarelrac inte: og ae inn, ooo gens . 
5 , N e eee ne 8 AMER CIT Ft Hogs ASIF RET IEEE nee 3 np nn 1 


. D who are in che firſt degree, that Who are born within ſo thort a time af-/venb e. 2 
Ata the Jog.of the Daughter Wo | cox ae Marriage of their Mother, that = 
are born immediately. of the perſon to the Huſband has juſt reaſon to ſay that W_ 
, Whom. they are to ſucceed: And the he is not their Father: and likewiſe 
name of Children is likewiſe given in a thoſe who are born ſo long a time after 


ſecond ſenſe to all the Deſcendants 
which are ſpoken. of in the following 
Article. And when we would diſtin- 
iſh theſe. from the Children of the 
rſt degree, we give them the name of 
Grand- children. 

* Liberorum appellatione nepotes, & pronepotes, 
cxteriq; qui ex his deſcendunt, continentur. J. 220. 
F de verb. ſgnif. V. F. ult. inſt. qui teſt. tut. dar. 
poſſe | 


2. Illo ar: The Deſcendants are thoſe who are 


the death of the Hu „that it is 
reaſonable to judge that they have been 
conceived only after his death f. 


De eo qui centeſimo octogeſimo ſecundo die 
natus eſt, Hippocrates ſcripſit, & Divus Pius pon- 
tificibus reſcripſit, juſto tempore videri natum. J. 3. 
§. wlk. F. de ſuis & legit, hered, Septimo menſe 
naſci perfectum partum jam receptum eſt, ropter 
auctoritatem doctiſſimi viri Hippocratis. Er ideo 
credendum eſt eum qui ex juſtis nuptiis ſeptimo 
menſe natus eſt, juſtum filium eſſe. J. 12. F. de 
#4 .. 
t Poſt. decem menſes mortis natus, non-admit- 


r 


x 

2 

ST 
5 


the Deſcen- i titur ad legitimam hæreditatem, I. 3. f. penult. . de. 
lan, born of the Son or Daughter; whether n 


they be in the ſecond degree of Grand. mo trenke, . Nov. 39. C. 2. 
ſon, Grand- daughter, or in the thid — | 

degree, or other more remote degree. g& We have not ſet down in this 
For whatever degree they are in at ever Article the preciſe time mentioned in 
ſo great a diſtance, they are called De- the Texts here quoted, becauſe the 


ſcendants, or Grand- children: and they is marked for a for- 
ward birth, and the longeſt time for a 


have likewiſe the general name of Chil- 
back ward 


1 


ſhorteſt time 18 6 


R 4 To : 4 N 
- . we 
3 SRP. 
a 


Of Succeſſum ti Inteftates. Tit. 1. Seck. M 64) 


backward birth, may be joined with 
ſuch circumſtances as to make us doubt 
of the certainty of the Rule concerning 
the time neceſſary for a lawful birth. 
Neither does there appear any Natural 
Principles by which it may be demon- 
firated, that a Child; in order to its be- 
ing born at the due time, muſt needs 
have been conceived a hundred fourſcore 
and two days before its birth, and that 
a Child born within a ſhorter time after 
the Marriage cannot be legitimate. Nei- 
ther do we know of any Natural Prin- 
ciples which demonſtrate, that a birth 
cannot be delayed beyond the tenth 
month. For as to the forward birth, 
altho' we had the experience of Chil- 
dren certainly conceived at a certain 
day, born afterwards on the hundredth 
fourſcore and ſecond day, and which 
had lived a long time, and other proofs 
of Children born one or two days ſoon- 
er, which were not able to live; yet 
we could not infer from thence, 5 
the ſpace of a hundred fourſcore and 
two days is ſo preciſely neceſſary, that 
it is abſolutely impoſſible for a Child to 
live, if it wants one day of the ſaid time. 
And if it ſhould happen, that a Child 
which had been certainly conceived a- 
bout five months only before its birth, 
ſhould nevertheleſs live ſeveral years, 


which very credible perſons affirm that 


they have ſeen, this event would not be 
looked upon as an effect impoſſible to 
Nature, but as being natural, although 
very ſingular. And as to the birth in 
the eleventh month after the Huſband's 
death, it is known, that there are Ex- 
amples both antient and modern, of 
Children who have been adjudged to be 
legitimate, altho' born a long time after 
ten months from the death of their Fa- 
ther. So that it does not ſeem poſſible 
to regulate the juſt time of a Woman's 
going with Child, in order to determine 
that a Child is illegitimate, if it is born 
a few days ſooner, or a few days later. 
And it is not reaſonable that a queſtion 
of this importance ſhould depend on a 
Rule which undertakes to fix the time 
of the operations of Nature, and eſpe- 
cially of thoſe which the combination of 
different cauſes does diverſify, and where 
it does not ſeem poſſible to point out 
the preciſe bounds of what Nature is 
able, or not able to do. But it ſeems 
reaſonable that in the particular caſes 
where the queſtion is, whether a Child 
be legitimate or not; the doubt ariſing 
from this, that the Child's birth is ei- 
ther too forward, or too backward, we 
ſhould join to the common Rules which 


. other caſe, of the latter Husband. Flera lib. 1. c. 14. 


2 


reſult from the Texts quoted on his 
Article, as to what concerns the time 
of a Woman's going with Child, the 
conſideration of the particular circum- * 
ſtances, in order to decide wiſely and 
prudently a queſtion of ſo great conſe- 
quence, in which the honour. of a 
Mother, the ſtate of a Child, and the 
quiet of the Families, which have an 
intereſt both in the one and the other, 
are all equally concerned. | 


See the fifth Article of the ſecond Section of Heirs and 
Executors in general, and the Remark which is there 
made on it. 5 : 

[I may not be improper to obſerve here, that accord- 
ing to the Law and Cuſtom of England, he who marries 
a ſingle Woman who is with Child, whether it be by 
himſelf, or any other perſon, makes her iſſue legitimate, 
altho it be born immediately after Marriage: For in 
this caſe the Marriage demonſirates whoſe the Child is. 
But it is to be diſtinguiſhed in the caſe of him that 
marries a Widow with Child, whether ſhe be apparent- 
ly with Child at the time of her ſecond Marriage, or 
whether it be doubtful. For in the firſt taſe, it ſhall be 
reputed the Iſſue of the former Husband; and in the 


Coke 1 Inſtit. fol. 244. a. Cowel's Inſtitutes of the 
Laws of England, Book 1. Tit. 9.] 
„VI. 

The Children who are not as yet 6. of Pof- 
born when their Fathers die, whom we prov : 
call Poſthunious Children, and likewiſe e. 
thoſe who are taken out of their Mo- 
ther's Womb, ſhe being dead. before 
ſhe was brought to bed, are reckoned 
in the number of Children who ſucceed. 

And although they are not as yet born, 
when the Succeſhons which they are 
to inherit fall to them, by the death of 
their Father, Mother, . or others their 
Relations; yet they N de them up- 
on condition that they ſhall be born 
alive, and they are conſidered as Heirs 
already before their births. 

- 8 Sicuti liberorum eorum qui jam in rebus hu- 
manis ſunt curam prætor habuit, ita etiam eos qui 
nondum nati ſint, propter ſpem naſcendi, non neg- 
lexit. Nam & hac parte edicti eos tuitus eſt, dum 
ventrem mittit in poſſeſſionem. J. 1. F. de ventre 
in poſſ. mitt. | | | 

Altho* theſe Poſthumons Children are not as yet born 
when the Succeſſion falls to them, yet it belongs to them, 
and it is kept for them till their birth. See the ſe- 


venth Article of the following Section, and the 
fourteenth 18 of the firſt Section of Curators. 


VII. 


Still- born Children are not counted in 7- Of Seil. 
the number of Children who ſucceed. 4 E 
And although they were alive in their © 
Mother's Womb at the time that the 
Succeſſions which concerned them fell, 
yet they have no ſhare in them. For 
they are conſidered in the ſame manner 
as if they never had been born b. 

h See 
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an Executors in general, and — 
* W f . : 


"The Child which, Is born wy 2 mar- 
ſit be the 


+ 4 mo 


age, is pre- Hu¹ | | | 
ſumed ro & unleſs the contrary is proved. 


the Child x 
the Huſ- " Pte i quam mop: demon 17 7 
band, 4 in jus w., 
(By the mme Tar of Bi A Acme 
be within the Sens, — Te 
ngland, . T 

Tr e pet te Onda tr, 92 

that caſe Filiatio non probari, anleſs the 

band Ih an apparent F 

the Husband be but eight yehrs old, r 

Procreation. Coke 1 Inſtit. fol. 244.] 


1 C 1. 1. 


The Order of the Sue ch 
2. ee, 


1. is not ro give an accoumt 
here of the Several difpoſitions of the 
Romas Law vouching the gucceſſion of 
Children, in the zer of whom they 
reckoned thoſe who had this name 5 
them by Adoption, tor of the 
ces el they made _— the Cha- 
dren 'that wiere emancip 
who remained — the "Fat 
and Authority; between the Gand. 
children by Sons, and choſe by Dau 
ters z between the Relation by the N 
Sex, which they called Agnarlun, and 
the W N by d TORT 5 Aowray 
they called Cognation 
25 * what, concerns Succeſſions, had 
en occaſion for ſeveral Rilles; {> that 
the anciem Law, the Children who 
were emancipated were excluded by 
their Brothers who remained in the Fa- 
mily under their Father's Power; the 
Chlldren of Daughters were excluded 
from the Inheritance of their Grand- 
farher by che Mothers fide, by ve Sons 
and their Children, and even by the 
Collateral Relations, who were of the 
number of the. ates.” But in proprels 
of time theſe differences were Ry much 
moderat : and at laſt che Emperor 
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1 . v A! 1. Book 1 


tt 
1 Wehn ae born 


F. The en of 


D. Pries for he Child 


and thoſe 
oo Boer 


ate | 
» 


Fuflinlan quite aboliſhed theſe diſtinc- 
em, and called indiffereritly to the 
— the Children who were e⸗ 
as well 4s choſe Who. re. 


7 
. Ys. ½ 1. +, 


* Sena G. 
en . nd 


The CONTENTS. 
» Al the Childron bac by equal por- | 


mo | 
2. The Childrey of the Children faceted by 
.., Repreſentation with the Children 
of the firſ degree. 
3. 4s alſo among themſelves, althv' there 
$4 50 Cha Children of the firſt degree. 
4. How the Children of. ferent Mars 
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different Mair iqges 
tale the Raghts their Fathers 
and Mothers. of 

6. Portion of he Child which is not as 

Jet born, 
7. Curator 40 the Child that i in the 
; Mother's womb. 5 k 
8. Provifien * whe Widow ig with 


Child. 
whoſe ate is 
called in que uon. / 
10. The Deſcendants ela the Ae 
dants. from Sucteſfrons. 
1. Of the caſe aubere the Father and Son 
Aie at the fame lime. =- 
12. Of the caſe where the Mother 2 
the Child on-the bromſt die 
13. Childres have the Reght Io Traufe 


aniffion. 
14. Promi ſion for the Children who deli- 
berate whether hey m_ ace 


the iubenitaact. 7 
Ig. Fathers have the Smece/- 
Fons e iluren. 
16. Rights . gb 46 e of the La- 
| mil, who do not ee ue 
u. 4 5 


SED) A Re Q 
P the pellen who d e 3 5 All the 
Man or Woman, leaves Children be- Children 
nd Him, they ſhall ſucceed. to bim dy/#* 7 
equal Portion, without diſtinction of, 0 
Sex, and without amy d e be- 
tween t ole who. are emancipated, and 
thoſe. who. ae remained under their 
Father's Power; and if there % only; ; 


one Child, Son or Daughter he 
have the Whole * © N 


1 Res 


In what manner Children, &c. Tit. 1. Sect. 2. 649 


Recteè Prætor à liberis initium fecit ab inteſtato 
ſucceſſionibus, ut ſicuti contra tabulas ipſis defert, 
ita & ab inteſtato ipſos vocet. I. 1. f. F. F.ſi tab. 
teſt. nul. ext. unde livꝝg oh 


Si quis igitur deſcendentium fuerit ei qui inteſta- 
tus moritur, cujuſlibet naturæ, aut gradus, ſive ex 
maſculorum genere, ſive ex fœminarum deſcendens, 
& five ſux! poteſtatis, ſive ſub poteſtate fit, omni- 
bus aſcendentibus,.& ex latere cognatis præponatur. 
Nov, 118. % 1. | ett EN ads 
© The caſes in which there is a Right of Primogeniture 
are to be excepted out of this Article; and we muſt like- 
wiſe except out of it the married Daughters, who have 
renounced their Right of Inheritance in favour of the 
Male Iſſue, or who without renouncing are excluded by 
ſome Cuſtoms, See the Preamble of the ſecond Sec- 
tion of Heirs and Executors in general. This exclu- 
ſion of the Daughters ceaſes when there are no Males, 
nor any deſcended of Males. 1; | ; 


i e. | 
2. Ihe Chil- If beſides the Children of the firſt de- 
dren of the gree, there ſhould happen to be Chil- 
pany” ren of other Sons or Daughters deceaſ- 
Repreſenta- ed, thoſe Children of the ſecond degree, 
tion with or their Deſcendants, whether Sons or 
the Chil. Daughters, in whatever degree they 
1 chance to be, would be called to the 
"Succeſſion, together with the Children 
of the firſt degree, to rake the ſhare in 
the Inheritance, - which the perſon of 
whom they are deſcended would have 
had if he were alive; for they repreſent 
the ſaid perſon, that is, take his place, 
and enter into his Right. Which is the 
reaſon that the Succeſſion is divided a- 


mong the Children of the firſt degree, 
and the Deſcendants of other Children 


deceaſed, not by the head, or in equal 
portions, according to the number of 
the perſons who ſucceed, but by the 
Stocks; the Deſcendants of each Son or 
Daughter having no more among them 
all, than the portion which their Father 
or Mother would take if they were 
alive b. 

» Si quem horum deſcendentium filios relinquen- 
tem mori contigerit, illius filios, aut filias, aut alios 
deſcendentes in N Va parentis locum ſuccedere: 
five ſub poteſtate defuncti, five ſuæ poteſtatis inve- 
niantur. Tantam de hæreditate morientis accipien- 
tes partem, quanticumque ſint, quantam eorum pa- 
rens, ſi viveret, habuiſſet. Quam ſucceſſionem in 
ſtirpes vocavit antiquitas. In hoc enim ordine gra- 
dum quæri nolumus. Sed cum filiis & filiabus ex 
præmortuo filio aut filia, nepotes vocari ſancimus: 
nulla introducenda differentia, ſive maſculi, ſive fœ- 
minæ ſint; & ſeu ex maſculorum, ſeu fœminarum 
prole deſcendant: ſive ſuæ poteſtatis, ſive ſub po- 
teſtate ſint conſtituti. Nov. 118. c. 1. | 

This Right of Repreſentaiton takes place in the direct 
Line of Deſcendants without limitation. But it has not 
place in the Line of Aſcendants. See the fifth and ſixth 
Articles of the firſt Section of the following Title. 
And as to the Repreſentation among Collaterals, ſee the 
third, fourth, ſixth, ſeventh and eighth Articles of 
the ſecond Section of the third Title. 

It may be obſerved in relation to this Right of Re- 
preſentation which Deſcendants have, that as it is agree- 
able to Natural Equity, ſo it is received in the Provinces 

FF bet» 


of France which are governed by their Cuſtoms, as well 


as thoſe which are governed by the written Law.  How- 
eur, there are ſome ſtrange Cuſtoms, where the Deſcen- 
dants have not the Right of Repreſentation. So that 
the Children exclude from the Succeſſion of their Father, 
the Children of their own Brothers, tbe deceaſed's Grand- 
1 5 a } - 5 8 III. 4 e | 
1 If all the Children of the firſt degree 3. 4. alp 
being deceaſed, there ſhould remain on- 90g 
ly Grand-children by Sons or Daugh- 1 1 e 
ters, theſe Grand- children would ſuc-, ,, 17. 
ceed by repreſentation of their Father dn of the 
or Mother. And altho' they ſhould be degree. 
all in a like degree, yet all the Children 
of each Son or each Daughter, let them 
be of never ſo great a number, would 
have no more among them all, than the 
portion which their Father or Mother 
would bave had? 11 ft 

© Nepotes ex diverſis filis vari! numeri avo ſuc- 
cedentes ab inteſtato, non pro virilibus port ionibus, 
ſed ex ſtirpibus ſuccedunt. J. 2. C. de ſuis & legit. 
Nov. 118. c. 1. 


IV. 


If there are Children or Deſcendants J. Eon the 


of different Marriages, whether it be cbildre: of 


o the Father or Mothers ſide, all the ferent 
hildren of the fame Father, and all 
thoſe of the ſame Mother, ſucceed to 8 5 
them by equal ſhares, without diſtinc- 
tion of the firſt or ſecond Marriage 4. 


4 Matris inteſtatæ defunctæ hæreditatem ad omnes 
ejus liberos pertinere, etiamſi ex diverſis matrimo- 
niis nati fuerint. J. 4. H ad Senat. Tertull. & Or- 
hut. Ex rerum vero conſequentia hoc ipſum & 
in patribus ſit ſecundas nuptias facientibus. Nov. 
22. 6. 29. | 


by. 


In the caſe of the foregoing Article, . e CH. 
where Children ſucceed to their Father «re» of df 


who has been more than once married, fe Mar- 
riages take 


the Children of the firſt Marriage take out 


the Rights 


of his Eſtate before the Partition that of their Fa- 


which they ought to have in right of thers and 
their Mother: and thoſe of the ſecond or Monhers. 
other {ubſequent Mag, if the Father 

has had more than two Wives, take like- 

wiſe out of his Eſtate before the Partition, 

what belongs to them in right of their 
Mother. And if it is the Succeſſion of 

a Mother who has had Children of dif- 

ferent Marriages, thoſe of each Marri- 

age take out of it before the Partition that 

which they ought to have in right of 

their Father e. 


* Si mulier ex pluribus matrimoniis liberos ſuſ- 
ceperit, ſingulis patrum ſponſalitiæ largitates cuſto- 
diendæ. J. 4. C. de ſecund. nupt. p 

Abſolute unaquzque ſoboles proprii parentis ac- 
cipiat ſponſalitiam anion, Nov. 22. c. 29. 

Ex rerum vero conſequentia hoc ipſum & in pa- 
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- which is not 
ee pen to be big with Child, the Child in 
A. the Mother's Womb would be reckon- 
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more Children, his Widow ſhould hap- 


ed among the Children of the deceaſed. 
ceed to a Partition of the 


for the Child that is to be born, and to 
name a Curator to it, who may take 


care of its intereſt, unleſs they ſhould 


think it more convenient to delay the 


Partition until the birth of the 

either by reaſon of the uncertainty whe- 
ther the Child will be born alive or not, 
or becauſe it may happen that there may 
be more Children than one of this 


+ % 
1 
* 


- 


Ly 


birth . 


* Antiqui libero ventri ita proſpexerunt, ut in 


tempus naſcendi omnia ei jura integra reſervarent, 
ſicut apparet in jure hæreditatum: in quibus, qui 


other Children ſhould pro- 
Eſtate, it 
would be neceſſary to lay aſide one ſhare | 


7 | 
A 1 
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„ dime char a Widow is with Child ; for 


the th it would give too frequent, occaſion to 
| . 32 2 Mat 2 f 7 
CCTV Wa · 4d crak make a ney — Aud the incon· 
T venience is much leſs in making a new 
ef If in the caſe of the Succeſſion of a Partition, when there tapped thro cl. 
% Father who leaves behind him one or gran at a birth, than in making it e 


ed gn ds Fon 
18 t to that t 

ſee whether there is any live Chili born 
or not, whether there are two, or only 
one. And if there ſhould be only Daugh- 


ters alive, in a caſe where the eldeſt 


was to have ſomething by way of diſ- 
tinction, over and Fs 2 ſhare 
with the reſt, it would be neceſſa 

likewiſe to defer the Partition upon this 
account, that they might know whe- 
ther it is a Son or a ter that is 


born. It is upon theſe conſiderations, 


that we have not followed the Rule 
explained in this Text, and that we 
have made it conformable to Equity, 


and to our Uſage. 


n 

In the caſe of a Widow's being left 5. Crane 
big with Child, if it is neceſſary to do 7 the Child 
any thing for the ſecurity of the Rights #7 
of the Child that is to be born; whe- ans. 
ther it be in the caſe of a Partition, if 
it is neceſſary that one ſhould be made, 
or on _ burn ſuch as that of ex- 
ercifing the Rights, and managing the 
Goods which = belong to . Cu- 
rator is named for theſe Functions, as 
has been ſaid in its proper places. 


eum gradum ſunt agnationis, quo eſt id, quod 

| pang „ non — — dum incertum eſt 
an naſci poſſit. Ubi autem eodem gradu ſunt cæ- 
teri quo & venter, tunc en portio in ſuſpenſo 
eſſe debeat, quæſierunt: ideo, quia non poterant 
ſcire quot naſci poſſunt. Ideo nam multa de ca re 
tam varia & incredibilia creduntur, ut fabulis ad- 
numerentur. Nam traditum eſt & quatuor pariter 
puellas 4 matre familias natas eſſe. Alioquin tradi- 
dere non leves auctores, quinquies quaternos eni- 
xam Peloponeſi: multas Zpipti uno utero ſeptenos. 

( Fei & tergeminos Senatores cinctos vidimus Ho- 
ratios. & Lxlius fcribit, ſe vidiſſe in palatio 
mulierem liberam, quz ab Alexandria perducta eſt, 
ut Hadriano oſtenderetur, cum quinque liberis, ex 
quibus quatuor eodem tempore enixa (inquit) dice- 
batur, quintum poſt diem quadrageſimum. Quid 


eſt ergo? Prudentiſſime juris auctores medietatem 
quandam ſecuti ſunt, ut quod fieri non rarum ad- 


modum poteſt, intuerentur. Id eſt, quia fieri po- 


terat ut tergemini nafcerentur, quartam partem 
ſuperſtiti filio aſſignaverint. Ts I «nab, » 9%, id 
eſt, quod enim ſemel aut bis exiſtit, ut ait Theo- 

8. v 06 vofwobi russ. Id eft, prætere - 


5 Quoties autem venter mittitur in poſſeſſionem, 
ſolet mulier curatorem ventri petere, ſolet & bonis. 
J. I. F. 17. F de vent. in poſſ. mitt. & cur. ei. See 
the fourteenth Article of the firſt Section of Cu- 


rators. 
VIII. 


If in the caſe of the foregoing Arti- 8. Pvi- 
cle, the Widow ſhould demand a Pro- on for che 


unt legiſlatores. Idedque & fi unum paritura fit, 
non 4 Amin, ſed ex quarta interim hæres 
erit. Et ſi pauciores fuerint nati, reſiduum ei pro 


rata accereſcere: ſi plures quam tres decreſcere de 
ea parte ex qua hares factus eſt. J. 3. G fs 
pars hered. pet. v. I. 28. in fin. de judic, 1.36. F. 
de ſolute. 
The cafe mentioned in this Text 
of the birth of three Children at a time 
is ſo very rare, that it would be unrea- 
ſonable to leave always three ſhares for 
the Children which may be born of a 
Widow who 1s left big with Child. 
And altho' it happens ſometimes thar 
there are two Children at a birth, yet 
this would not be a ſufficient reaſon for 


laying aſide always two ſhares, when an 


Inheritance is to be divided during the 


viſion out of the Goods of the Inheri- idem 4 


tance, for her ſubſiſtence and mainte- 
nance during her being with Child, on 
the 3 account; this would be 

granted her in proportion to the qualit 
of the W the Goods FF he 
deceaſed, altho' ſhe ſhould have an E- 
ſtate of her own. For this proviſion 
being for a Child that is to be bom, and 
which 1s to have its ſhare in the Inhe- 
ritance; both the Publick Intereſt, Hu- 
manity, and Rehgion do all of them re- 
Ire that even more care fhould be ta- 
ken of it than of the Children that are 
already born. And this Proviſion would 
be taken out of the ready Money be- 
| longing 


18 


In what manner Children, &c. Tit. 1 Seck. 1. 8. 


longing to the Inheritance, if there is 
any, or out of the other Effects which 


may be moſt eaſily, and moſt readily. 


converted into Moneyh. But if it 
ſhould appear, that the Widow, in or- 
der to get this Proviſion, had feigned 
herſelf to be big with Child, ſhe would 


be obliged to reſtore to the Heirs what - 


» Mulier autem in poſſeſſionem miſſa, ea ſola. 


tum, veſtitum, t 
tatibus defuncti, & pro dignitate ejus atque muli- 
Deminutio autem ad hos ſumptus fieri de- 


ever ſhe had received upon that ac- 
count i. 45 


fine quibus foetus ſuſtineri, & ad partum uſque 


2 non poſſit, ſumere ex bonis debet. Et in 


ne rem curator conſtituendus eſt, qui cibum, po- 
mulieri præſtet, pro facul- 


eris. 
bet, primum ex pecunia numerata: ſi ea non fue- 
rit, ex his rebus quæ patrimonia onerare magis 


impendio, quam augere fructibus conſueverunt. J. 1. 


§. 19. & 20, ff. de 
es. | | 
Curator ventris alimenta mulieri ſtatuere debet, 
nec ad rem pertinet an dotem habeat unde ſuſten- 
tare ſe poſlit : quia videntur, quæ ita 
ipſi præſtari qui in utero eſt. J. 5. eod. 


vent, m poſ. mitt. & curat; 


Favorabilior eſt cauſa partus quam pueri. Par- 


tui enim in hoc favetur, ut in lucem producatur: 
puero, ut in familiam inducatur. Partus enim iſte 
alendus eſt, qui non tantum parenti, cujus eſſe di- 
citur, verum etiam reipublicæ naſcitur. I. 1. f. 15. 


eod. 


Et fi ſciens prudenſque ſe prægnantem non 
eſſe conſumpſerit, de ſuo id conſumpſiſſe, Labeo 
ait. J. 1. F. wt. F. de ventre in poſſ. mitt, | 


IX. 


„. Poviſm I in the ſame caſe there ſhould be 
or the Child other Children of a former Marriage, 


whoſe ſtate 


15 called in 
queſtion. 


or Heirs of Blood in default of Chil- 
dren, who ſhould pretend that the Child 
which the Widow is big with, or which 
is already born, is not legitimate, fo that 
it ſnould be neceſſary to have a judicial 
determination, touching the ſtate of this 
Child that is born, or to be born]; du- 
ring the time that this queſtion remains 
undecided, the Child's Mother, or its 
Curator, might demand a proviſion out 
of the Goods of the Succeſſion for its 
Alimony. And if the Law-ſuit ſhould 
laſt a — time, the Allowance would 
be increaſed according to the Expence, 
including likewiſe therein that which is 
laid out on his Studies, and other nece(- 
ſary Expences according to the quality 
of the perſons, and the greatneſs of the 
eſtate. For in ſuch a controverſy, we 
ought to preſume during the time that 
it is undecided, both in favour of the 
Mother, that ſhe has not been unfaith- 
ful to her Huſband, and in favour of the 


præſtantur, 1 


quem fortaſſe judica 


Inheritance in ſo much as had been ap- 
plied to that uſe, altho' it ſhould be àf- 
terwards adjudged that the Child is not 
legitimate m. Thus, this Allowance is 
not refuſed, altho" the ſtate of the Child 
mo 1 7 doubtful, which it ought 
to be if it were evident that the Child 
had no manner of right". | 
Si cui controverſia fiet an inter liberos ſit, & 
impubes fit cauſa cognita perinde poſſeſſio datur, 
ac fi nulla de ea re controverſia eſiet. J. 1. f. de 
Carbon. edicto. 35 1 f 
We have left out the remaining part of this Law, 
which divects that the Fudgment touching the ſlate f 
this Child ſhould be deferred until it has attained the 
Age of Puberty, unleſs, as it is ſaid in the third Law, 
F. 5. of the ſame Title, it ſhould appear to be for the 
Child's advantage not to have the Fudgment delay'd; 
as if there ſhould be danger of loſmg the proofs which 
might be of ſervice to him. But if the other Children, 
or the Heirs who ſhould controvert the ſtate of this Child, 
ſhould refuſe to agree to ſuch a delay, and to leave the 
Child in poſſeſſion in the mean while, the Uſage in 
France world not approve of , ſuch delay. And it 
would be juſt for the common intereſt both of this 
Child, 1 F its Adverſaries, to have the queſtion 
touching the ſtate of the Child, decided with its Tutor, 
or Curator. . And if the Cauſe ſhould be determined 
againſt him, the Fudgment which ſhould be given, 
world be only as it were Proviſianal, and would not 
binder him from applying afterwards to have it reverſed, 
as well as every Minor who has not been ſufficiently de- 
e tile 
5 An autem veſcendi cauſa deminuere poſſit is 
qui ex Carboniano miſſus eſt, videamus? Et ſi- 
uidem ſatis impubes dedit, fiye decrevit præſes, 
ive non, deminuet veſcendi cauſa: & Hoc minus 
reſtituet hæreditatis petitori. Quòd ſi ſatisdare non 
potuit, & aliter alere ſe videtur non poſſe, demi- 
nuendi cauſa uſque ad id quod alimentis ejus ne- 
ceſſarium eſt mittendus eſt. Nec mirum debet vi- 
deri, hæreditatem prope alimenta minui, ejus 
itur filium non eſſe, cum om- 
nium edictis venter in poſſeſſionem mittatur, & 
alimenta mulieri præſtentur propter eum qui poteſt 
non naſci. Majorque cura debeat adhiberi ne fame 
pereat filius, quam ne minor hæreditas ad petito- 
rem perveniat, fi apparuit filium non eſſe. J. . . 3. 


F. de Carbon. Ed. Non ſolum alimenta pupillo 


præſtari debent, ſed & in ſtudia, & in cæteras ne- 
ceſſarias impenſas, debet impendi; pro modo facul- 
tatum. 7.6. F. 5. eod. CITE | 

= Cauſe cognitio in eo vertitur, ut fi manifeſta 
calumnia appareret eorum qui infantibus bonorum 
poſſeſſionem peterent, non daretur bonorum poſſeſ- 
ſio. Summatim ergo cum petitur ex Carboniano 
bonorum poſſeſſio debet prætor cognoſcere. Et ſi 
quidem abſolutam cauſam invenerit, evidenterque 
probatur filium non eſſe, negare debet ei bonorum 
poſſeſſionem Carbonianam. Si vero ambiguam 
cauſam, hoc eſt, vel modicum, pro puero facientem, 
ut non videatur evidenter filius non eſſe, dabit ei 
Carbonianam bonorum poſſeſſionem. J. 3. F. 4. eod. 

Altho' this laſt text does not relate to the Proviſion 


for Alimony, but to the Inheritance it ſelf, yet it may 


be applied to the one as well as to the other. 


> & 
If the deceaſed has 


left behind him 10. The De- 
Children, or only Grandchildren, and /eendanes 
if his Father, or Mother, or other A- OT ts 
ſcendants have ſurvived him, his Chil- + png 
dren, or Grandchildren of both Sexes, a]. 
in what degree ſoever they are, will 

O OOO 2 exclude 


Child, that it is legitimate; and it would 

be of a much worſe conſequence to have 

deprived the Child of its Nouriſhment 

and Education, if it ſhould appear to be 

E than to have diminiſhed the 
0 L. I. | 


. | 
»£4 
* * 1 5 
3 * 


exclude his Father and Mother; and 
they will likewiſe exclude from the Suc- 

e all other Aſcendants, and much 
more all Collaterals. For it is the Na- 

tural Order, 7 Eſtates ſhould go from 
| her rheit Chil APY e 
longeſt.” And'the fame thing, would be. 
preſumed in every Child that has not. as. 


o Si matre ſi 1 filius vel filia, qui qusve 
ereliquerit, omnimodo patri ſuo 


moritur, filios N 
matrive ipſo jure ſuccedant. 8 ſine dubio & 
de pronepotibus obſervandum e 
C. de ſuis & . 


Si quis igitur deſcendentium fuerit ej. qui inteſ- 


tatus moritur, cujuſlibet naturæ, aut gradus five ex 


k % - 15 5 A * 


nuilculorum penere, five ex foeminarum, deſcen- 


* 


dens, & five ſuæ poteſtatis, five ſub; poteſtate ſit, 


omnibus aſcendentibus, & ex latere cogniatis præ- 


11. of the Seeing the Son does not ſueceed to 
caſe where his Father but when he ſurvives him, 


the Father 


and Son die 


at the ſame 
time. 


ponatur. Nov. 118, c. 1. 


N 1 
£ 1 . 1 : 4 , d F 
. * 
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and ſince it may 1 that they may 
both die together, ſo that it cannot be 
known which of them died firſt; it is ne- 
ceſſary in this caſe to regulate who ſhall 


ſucceed. to the Eſtate both of the one and 


the other. Thus, for inſtance;if it ſhould 


happen that a Father and his Son had 
n c r 1 or in a 
Shipwrack, and that it were impoſſible 


* 


perle together in a Bartel, 


to now which of: them had ſurvived 


. tod. 


and ſucceeded, whether” the Son had 
ſurvived the Faber, or the Father the 
Son, that the Eſtate of him who died 
firſt might go to the Heirs of the o- 
ther; it woüld be preſumed that the 


Son Had ſurvived; and ſucceeded to the 


Father. And, it would be the ſame 
thing if it were the Mother and the 


Son For this being tlie Natural Order, 


it ig ſappoſed that the event has been 
confortnable to it; and this preſumption 
may be founded on this, that it is natu- 


ral to think that by reaſon of the diffe- 


rence of age, the Son, being the moſt 


robuſt, has reſiſted Death the longeſt v. 
y'Clm bello pater cum filio periſſet, materque 


filii quaſi poſtea mortui bona vindicaret, agnati 


verd patris, quali filius ante periſſet, Divus Hadri- 
anus credidit patrem priùs mortuum. J. 9. H. 1. F 

Cùm pubere filio mater naufragio periit: cum 
explorart non poſſit, uter prior extinctus ſit, hu- 
manius eſt credere filium diutius vixiſſe. J. 22. 


Si. Lucius Titius cum. filio pubere quem ſolum 
teſtamento ſcriptum hæredem habebat, perierit, in- 
telligitur ſupervixiſſe filius patri, & ex teſtamento 
hæres fuiſſe: & filii hæreditas ſucceſſoribus ejus 
defertur, niſi contrarium approbetur. d. l. 5. 4. See 
the following Article, with the remarks upon it. See 
likewiſe the fifteenth Article of the fourth Section of 


Proofs and Preſumiptions, and the remart upon it. 


XII. 


14, Of the | Altho' in the caſe. of the preceding 
2 Article it is preſumed, that the Father 


E cenſemus. J. 11. 


tinere placuit. J. 26. F. de pad. dotal. 5 
Si mulier cum filio' impubere naufragio pefft, 
priorem filium necatum eſſe intelligitur. J. 270 F. 
de rebi dub. Qudd fi impubes cum patre filius pe- 
rierit, creditur pater ſupervixiſſe, niſi & hic con- 
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died firſt; yet if for another caſt we ard the 

mould ſuppoſe, that it were a ſueking ene 

Child-who died wifi its Mother, hes esl e. 
. FOgerher 


1 
oC 


ther it were in a Shipwrack,' by. 
or ſome other accident 3." it would by 
preſumed,” becauſe of th | 


i= 


yet attained the age of Puberty, whe- 


ther it be that the caſe! had happened 
to the Son and the Mother, or to the 


Son and the Father 4. 


Inter ſocerum & generum convenit: ut ſi f. 


lia mortua ſuperſtitem anniculum filium Habuiſſet, 


dos ad virum pertineret: Oudd' fi vivente 

20 irum pe et: 1' 11 vivente matre 

filius obiiſſet, vir dotis be deten uxore in matri- 
monio defuncta reſtitueret:. Mulier naufragio cum 

anniculo filio periit. on veriſimile videbatur ante 


matrem infantem periiſſe, virum partem dötis re- 


trarium approbetur. 1. 9. in F. evd. 


elt is neceſſary to remark on this 
and the foregoing Article, that theſe 


1 * 


Rules appearing to be founded on the 


| preſum tions of what naturally happens, | 
it would ſeem that they ought to be 


fixed, and always the ſame in all forts of 
caſes without diſtinction. Thar is to 


ſay, that whatever the conſequence 


mightbe either for or ainſt thoſe who 


have any intereſt whether the Father or 
Son died' firſt, and without any regard 


to the confideration which the intereſt 


of one of the Parties might deſerve a- 


bove that of the other; we ought. al- 
ways to judge in the ſame manner. 
Nevertheleſs we ſee in ſome Laws, that 
in theſe ſorts of caſes, where it is not 
known which of the two died firſt the 
preſumptions are different, according; to 
the conſideration of the perſons con- 


cerned. Thus, for example, in the caſe 
mentioned in the firſt of the texts cited 


on the preceding Article, where the 
quinn was, whether the Relations of 
t 


e Father ought to inherit his Eſtate; 
which would have been juſt, if he had 
ſurvived his Son, or whether the Mo- 


ther ought to inherit the Father's Eſtate, 


as having paſt to the Son, if he died 


only after his Father, the Emperor 


Adrian decided in favour of the Mo- 
ther, that the Son had ſurvived his Fa- 
ther. Thus, on the contrary in a like 


caſe, where a perſon who. had been ſet 
free from Slavery, died together with 
his Son by the ſame accident, ſo that it 


was uncertain if either of them, or 


which of them did ſurvive, another 
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In what manner Children; &c. 


Law preſumes in favour of the Patron; 
that is, of the Maſter who had given 
this perſon who had been à Slave his 
freedom, that the Son had not ſurvived 
his Father, that the Father's Inheritance 
might go to the Patron; for he had 
right to ſueceed to the perſon whom he 
had made free from Slavery, and who 


died without Children. And this Law 


2 him to the perſon who ought to 
Heir to the Son, unlefs. it were 
clearly proved that the Father died firſt: 
Si cum filio ſuo Libertus ſimul perierit, in- 
teſtati patrono legitima defertur heredi- 
tas; ff non probatur' ſupervixiſſe patri 


filius. Theſe are the words of this Law, 


which explains afterwards the motives 
of this deciſion, founded on the conſi- 
deration of the perſon of the Patron. 
Hoc enim reverentid patronatus ſuggerente 


- 


dicimiis. | | 
. 9. K.. N de rebs db. 


We ſee alſo that. in a like event of a 
Father and a Son having periſhed toge- 


ther in a Shipwrack, or by ſome other 
accident, another Law preſumes under 


another view, that the Son did not ſur- 
vive the Father. It is in the caſe where 
a Teſtator had required his Heir to re- 
ſtore his Eſtate, or a part of it, or ſome 
articular thing, to another perſon, af- 
ter the death of this Heir, if he ſhould. 
die without Children. It is ſaid in that 
Law, that if the 0 Who was 
charged with this Fiduciaty Bequeſt b, 
having only one Son, this Son and his 


Father had died at the ſame time by ſome 


accident, ſo that ir was impoſſible to 
know which of them had ſurvived; it 


would be preſumed that the Son had 


not ſurvived, and that therefore the 
caſe of the Fiduciary Bequeſt had hap- 
pened, the perſon who was charged 
with it having died without Children. 
Which would make the Eſtate to. go 
to the perſon for whoſe benefit the AY 
duciary Bequeſt was deviſed; whereas 
had it been preſumed that the Son had 
furvived, it would have made the caſe 
of the Fiduciary eſt to ceaſe; and 
the Son having ſucceeded to his Father, 
he would have tranſmitted the Eſtate to 
his Heir. Si quis ſuſceperit quidem fili- 
um, verum vious amiſerit, videbitur ſins 
liberis deceſſifſe. Sed fi naufragio, vel 
ruind, vel aggreſſu, vel quo alio mods ſi- 
mul cum patre perierit (filius) an conditio, 


fi fine liberis pater decederet, defecerit vi- 


deamus, & magis non defuifſe arbitror. 
Quia non eft verum filium ejus ſupervix- 
1%. Aut igitur filius ſupervixit patri, 
& extinxit conditionem fideicommiſi « aut 


Tit. 1. Seck. 1. 


non ſupervixit, & extitit conditio, Cum 
autem quis ante & quis poſtea. deceſſerit 
non apparet, extitiſſè conditionent fidetcoms 
miſſe magis dicendumeſf?. l. 17. §. 7. ft. ad 
Senat. Frebell It would ſeem as if we 
might reaſonably conclude from this 


Deciſion, that ſince it preſumes contra- 


y to the Natural Order, and; againſt 
e Rule explained in the eleventh Ar- 
ticle, that the Son did not ſurvive his 
Father, it is founded only on the favour 
of the Fiduciary Bequeſt, to make it. 
ſubſiſt againſt the Heir of the Son. And. 
ſince it was ſufficient for the perſon. 
who was to be benefited by the Fiduci- 
ary Bequeſt, that the Son had not ſur- 
vived, whether he died before his Fa- 
ther, or only in the ſame moment with 
him e; the Law barely ſuppoſes that the 
Son did not ſurvive, and that therefore 
the condition of the Fiduciary Bequeſt 
was come to pals, which accompliſhes, 
the intention of the Teſtator, which 
was to prefer no body to the perſon 
who was to be benefited by the Fidu- 
ciary Bequeſt, but the Children of his 
Heir, in caſe he ſhould have any who 
ſhould ſucceed. him. 20s 
o This is the nume which is given t0-thiſe forts of 
Dj b tions: Which, we | ſhall treat of in the. fifth 
Book, | 1 3 
Aut non ſupervixit filius, & extitit conditio. 


d. l, a 


It appears from all theſe ſeveral queſ- 
tions Which ariſe from the caſe where 
the Father and Son die together, that 
the Laws decide differently touching 
the order of their death, according to 
the differences of the perſons concerned, 
judging in favour of the Mother, that 
the Father died firſt; deciding on the 
contrary in favour of the Patron, that 


the Son did not ſurvive; and in favour 


of the Fiduciary Bequeſt, that the con- 
dition on which it was left has happen- 
ed, by the Father's dying without leav- 
ing any Children alive behind him. And 


in this laſt caſe, it is not the favour of 


the perſon for whoſe benefit the Fidu- 
ciary Bequeſt is left, that occaſions this 
Decifion, but barely the quality of its 
being a Cauſe relating to a Fiduciary 
Bequeſt, which was fingularly favoura- 
ble in the Roman Law. But if in the 
ſame caſe of this Fiduciary Bequeſt, it 
were. the Widow of the Father, and 
Mother of the Son who died together, 
who ſhould pretend that according to 
the Rule of the eleventh Article, and 
the Order of Nature, her Son had out- 
lived his Father, and that thereforc the 
condition of the Fiduciary Bequeſt had 
not happened, ſince the Father having died 


the 
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the firſt, he did not die without Chil- 
dren; would it be preſumed againſt the 
Mother in favour of him who was to 


have the benefit of the Fiduciary Be- 


ueſt, that the Son had ſurvived his Fa- 
ther, and would it not be juſt on the 
contrary, to preſume in favour of the 


Mother, that the Son had lived longeſt; 


ſeeing the Mother would have for her 
on one ſide, the natural preſumption 
rhat the Son ought to ſurvive the Fa- 
ther, and on the other ſide, the favour 
of her quality of Mother, which, ac- 
cording to the ſpirit of the Laws which 
we have juſt now quoted, would ſeem 


to decide in her favour? The conſe- 


quence ſeems to be very well grounded, 


and in order to judge the better of it, 


it may be remarked, that there reſults 
from the Laws which we have quoted, 
and from others relating to this ſubject, 
three different manners of deciſion in 


caſes of this nature. The firſt, which 
* that according to the Order of 
a 


ture the Son has ſurvived the Father :, 
the ſecond, which makes an exception 
to this firſt in the caſes of a Child who, 
is under the years of Puberty: and the 
third, which ſuppoſes that the Father 
and. Son died in one and the fame mo- 


ment. And it is very certain that one 
of theſe caſes muſt of neceſſity happen; 
that is to ſay, either that the Father 
dies firſt, or that he dies laſt, or that 


both the one and the other die the fame 
moment. It may be faid of the third 


of theſe three kinds of Preſumption, 


that it ought to be aboliſhed, if it were 


the Rule to preſume always that the Son 


who is adult ſurvived the Father, and 


that the Father ſurvived the Son that 
was under the age of fourteen years. 
For by this Rule we ought never to 
preſume, that both of them died in the 
lame inſtant; and all the queſtions would 


be decided by the age of the Son. Since 


therefore it is certain that the Laws 


reſume ſometimes that the Son, even 
altho' he be of the age of fourteen years, 
has not ſurvived; it tollows from thence 
that thoſe Laws ſuppoſe that it may na- 
turally happen, either that the Son dies 
firſt, or that both the one and the other 
die in the ſame inſtant; and this is like- 
wiſe a Truth which Reaſon ſufficiently 
convinces us of. For it may happen ſe- 
veral ways, that the Mother may periſh 
under the Ruines of a Building ſooner 
than the Child whom ſhe ſuckles. It 
may happen that a Son may be killed in 
a Battel before his Father; and on the 
ſame occaſions, and likewiſe on all o- 
thers, it may ſo fall out, that they both 
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die in the ſame inſtant, or that even he 
who by reaſon, of his age, or ſome o- 
ther infirmity, might be preſumed to 
die firſt, does nevertheleſs die the laſt. 


It is upon this natural diverſity of events 


that the different manners in which the 
Laws decide Queſtions of this nature 


are founded, preſuming ſometimes that 
the death of both has happened in the 


ſame inſtant, as it may fall out, and at 
other times that one of the two died 


firſt, not by the preſumptions of the e- 
quality or difference of their Ages, or 
of other cauſes, but by me that 


that has happened which may be moſt 
adyantagious to the F whoſe Cauſe 
is moſt favourable. 


whatever it were, it would be neceſſary 


to decide conformably thereto; the un- 
certainty of what has happened when 


we can have no proofs of it, makes the 
Law to determine with Authority that 


that has happened which the natural 
biaſs ſeems to demand, as appears by the 
Examples which we have juſt now ex- 
plained. And this manner of deciding 
may have its foundation in a principle of 


Equity which is very natural; for ſeein 
it is impoſſible on one ſide to know — 


truth, and ig on the other ſide 
to come to ſome deciſion, which can- 
not be made but by ſuppoſing one of 
the caſes which may happen, there is 
only the Law which can ſubſtitute its 
l in the place of the Deciſion 


which the Truth would make, if it 


were known. It is in this manner that 
we ought to reconcile thoſe Deciſions 
which are ſo different; whence it ſeems 
to follow, that in the Queſtions of this 
nature, we ought to join to the know- 
ledge of the matter of fact, ſuch as it 
may be gathered from the circumſtances, 
the conſideration of the perſons con- 


cerned, that we may decide the matter 
by all theſe views purſuant to the prin- 


ciples which reſult from the reflections 


on all the ſaid Laws. 

If in order to make application of 
theſe Principles, we ſuppoſe that a Fa- 
ther, and his only Son of about thir- 
teen years of age, having died together, 
the Widow, Mother of the ſaid Son, de- 
mands the Goods of the Father, toge- 
ther with thoſe of the Son, pretending 
that the Son out-lived the We and 


conſequently ſucceeded to him: and that 
the Collateral Relations of the Father 
demand his Inheritance, and likewiſe 
over and above that which the Father 
was intitled to out of the Goods of the 
Son; and ground their pretention on 

T this, 


NO e. For whereas if we 
knew certainly the truth of the event, 
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In what manner Children, &c. Tit. 1. Sect. 2. 


this, that the Son not having as yet 
fourtcen years of age, we ought to pre- 
fume that the Father out-lived him. 
How ought this Queſton to be decided? 
Would it be adjudged that the Son, be- 
cauſe of his tender age, died the firſt, 
and that therefore the Mother is to have 
no ſhare in the Goods of her Son? Or 
will it be preſumed, in favour of the 
Mother, that the Son has ſurvived the 
Father? And even altho' it were a Child 


df much younger years, would the Mo- 


ther be deprived of that which ſhe 
ought to have, if it were certain that 
her Son had ſurvived, ſince it may even 
have happened that the Father elbe 
the Son, by reaſon of other circumſtances 
beſides that of which is not a cer- 
tain proof that the Son died firſt? Or 
would it be ſuppoſed rather that both 
the one and the other died in the fame 
inſtant, in order to give to the Mother 
the Eſtate of her Son, whom the Fa- 
ther did not ſurvive, and to the Collate- 
ral Relations the Father's Eſtate, to 
which the Son did not ſucceed, he not 
having ſurvived the Father? The firſt 
of theſe three ways of deciding this 
Queſtion would appear too hard. And 
ſince it is poſſible that the Son may have 
ſurvived, it would ſeem that we ought 
not to decide the doubt by the contrary 
Pee which deprives the Mother 
of all manner of ſhare in the Goods of 
her Son which came to him by his Fa- 
ther; which conſideration will be an 
inducement for deciding the doubt ac- 
cording to the ſecond manner; ſince 
the third would {till have this hardſhip 
in it, that the Mother would be there- 
by ' deprived of that which even the 

uſtoms which appropriate the Goods 
to thoſe of the Stock from whence th 
came, give her out of the Goods which 
the Son has inherited of his Father. 

IF we ſuppoſe for another caſe, that 
a Father who had ſeveral Sons dies with 
one of them, ſo that it cannot be known 
which of them died firſt, and that this 
Son having ſome Eſtate of his own, had 
made a Teſtament, and therein named 
one of his Friends his Univerſal Heir, 
and that the Brothers coming to divide 
among them their Father's Eſtate, this 
Heir of their Brother ſhould pretend 
that the Son had ſurvived the © nah 
and that therefore he ought to have not 
only the Goods belonging to this Son, 
bur likewiſe the ſhare which fell ro him 
of his Father's Eſtate. Would this 
queſtion be decided in favour of this 
Heir, by preſuming that the Son died 
laſt; or would it be determined in fa- 


* 


3 


your of the Brothers, upon the preſump- 
tion that they died both in the ſame in- 
ſtant, and that fo the Brother's Heir has 
no ſhare in the Goods of the Father, 
and that he ought to take only the 
Goods which their Brother may haye 


had fome other way? This Heir would 


be founded on the preſumption that the 
Son had ſurvived and ſucceeded his Fa- 
ther: and the Brothers would have to 
urge on their ſide, not only the conſi- 
deration which is {6 very favourable of 
the Natural Equity which calls them to 
ſucceed: to their Father's Eſtate, and 
which excludes this Stranger from it; 
but likewiſe this reaſon, that there be- 
ng no manner of proof to ſhew which 
of the two died firſt, nor any reaſon to 
preſume in favour of the Stranger, a- 
gainſt the intereſt of the Brothers; it 
0 65 to be preſumed that both the one 
and the other died in the ſame inſtant, 
with as much or rather more reaſon 
than in the caſe of the Fiduciary Bequeſt 
which has been ſpoken of. So that ac- 
cording to the- Principles which we 
have juſt now been enquiring into, it 


would be enough for this Heir, that he 


ſhould have the proper Goods of the 
Son, without having any ſhare in thoſe 


which the Son would have inherited of 


his Father, if it had been certain, as it 
is not, that he did ſurvive him. 
We might give other Examples of the 
like caſes, but theſe few are ſufficient for 
a matter which ſo rarely happens; and ĩt is 
enough to have taken notice of theſe ſeve- 
ral Principles, which ſeem to be ſufficient 
for all the different caſes of this nature. 


V. I. 32. f. 1. F de rellgioſ. & ſumpt. fun. l. g. 


$. I. F. de reb. dub. d. I. H. wt. I. 16. eod. d. l. 16. 


H. 1.1. 17. & 18. eod. d. l. 18. 6. 1. 

It appears by theſe texts, the words whereof we have 
net ſet down here, that the by ſumption is that 
the two died in the ſame inſtant, ſince it cannot be ſaid 
of any one of them, that he ſurvived the other. Su 
that it is 1 by circumſtances, or upon particular con- 

lerations, that the contrary is pre ſumed. 

See the fifteenth Article of the fourth Section 
of Proofs and Preſumptions, the ſeventh Article of 
the ſecond Section of Pupillary Subſtitution, and 
the eighteenth Article of the firſt Section of Sub- 
ſtitutions, direct and fiduciary. 
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Children and other Deſcendants are 455 Ch. 


en have 


conſidered as being in ſome manner h Right 
Maſters of the Eſtate of their Father Tran/migi- 


or Mother, Grand-father or Grand- on 


mother, and other Aſcendants, even 


before their death. And when that 


does happen, it is not ſo much a Suc- 
ceſſion which the Children acquire, as 
a continuation of a Right which they 
had already, with this difference be- 
tween this Right and the — 

that 
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that whereas during the life of the 
Aſcendant to whom they ſucceed, they | 
had his Eſtate as it were in Partnerſhip 


with him, and that his Poſſeſſion pre- 


ſerved it to them; they have now all 
lone the ſole and entire Right to the, 
{tate after his death. Thus, altho* 
they ſhould know nothing of his death, 


and even altho' they ſhould be ignorant 


of their own Right, as if they ſhould 
4 85 to be young Children, 1 71 the 
Eſtate would be entirely theirs r. Which 
has this effect, that if the Son who has 
ſurvived his Father, and who has not 
renounced the Succeſſion, happens to 
die before he has cntred to it, or even 
before he knows that it is fallen to him, 
he would tranſmir, that is to fay, would 
make his Ver to paſs to his Heirs. 
And this is what is called the Right of 
Tranſmiffion, of which we ſhall ſpeak 
OB Ci od | A of aro 
In ſuis hæredibus aditio non eſt neceſſaria, quia 
ſtatim ipſo jure hæredes exiſtunt. J. 14. F. de ſuis 
. TITTY. ET NG 
In ſuis hæredibus evidentius apparet continuatio- 
nem dominii eo rem perducere ut nulla videatur 
hæreditas fuiſſe quaſi olim hi domini eſſent, qui 
etiam vivo patre quodammodo domini exiſtiman- 
tur. J. 11. ff de lib. & p. Sui autem hæredes 
fiunt etiam ignorantes. $. 3. int. de hared. que ab int. 
Et ſtatim a morte parentis quaſi continuatur do- 
minium, 4. ore, Se A 


F 300 53-09 ITS To 
Alle, thir word faus eres ber not agree to all 


Children in the Roman" Law, ant that Children eman- 


ipated from their Father's Power / loft this quality, yet 
fe Texts are nevertheleſs conformable to the Uſage in 

France, which docs not make this dliſtiuction between 

Children in matters of Sucteſſion, and which, even un- 

der the Roman Law it ſelf, was aboliſhed by uſtinian. 

N. 166 e x05: £515 {34.1 
See the tenth Section of Teſtaments. 


XIV. ; 


14. Provi-- Although Children and other Deſcen- 
in the Jants, who ſurvive their Fathers and 
= 2. Mothers, and others their Aſcendants, 
rate we- are ſeized of their Eſtate, as has been 


ther they 


ſaid in the preceding Article, yet they 


ſhall aceeÞf have nevertheleſs the liberty to delibe- 


the Inheri- 


rate whether they will accept the Inhe- 


Ow ritance, or whether they will abſtain 
from it. And if during the time that 
is given them for deliberating, they de- 
mand ſome Allowance for their ſubſiſt- 
ance, it is granted unto them, as has been 
ſaid in another place t. 
* See the ſixth Article of the firſt Section of Heirs or 
Executor. 240 the reed, an 2 4 
XV. 
5. Fathers © It is neceſſary to remark in relation 
haue the to the Succeſſions of Aſcendants which 
Daf d 2 their Children, and other Deſcen- 
ae fal ts, that they have not always a full 
ro abe and plenary Right to them. For if the 
Childres. Son who is under his Father's Authori- 


* 


y ſuccceds to his Mother, or other 
Arslan b the Mother's ſide, his Fa- 
ther ſhall have the Uſufruct of the 
Goods of that Succeſſion, as ſhall be ex- 


plained in the following Titles. 


1 } a ” : 1 . 1 4 + | : } my ' . 4 
1 he 0 the following Title 
See ti nd Section of-the following Tith. | 
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f We muſh likewiſe obſerve upon the : 6. Rights 
ſame ſubject of the Succeſſion! of Chil- which paſs 


dren and other Deſcendants, and like-77 Mg 


wile in general touching all Succeſſions 


of Inteſtates, whether they be Deſcen- ſucceed to 
dants; Aſcendants, or Collaterals, that the Efare. 


there may be in the Inheritance certain 
Rights which go to the Heirs of Blood, 
altho' they be deprived of the Sucdeſ⸗ 
ſion by a Teſtament, or even that they 


renounce it. Thus the Right of Patro- 


nage annexed to a Family, paſſes to 
thoſe to whom the Title gives it, al- 


though they do not ſucceed to the E- 


ſlate *.* Thus the Right of being in- 
terred in the Burying: place of the Fa- 
mily, paſſes equally to thoſe who are of 
the Family, whether they Inherit the 
Eſtate, or not). e aryl 
Filii hxreditate paterni ſe abſtinentes, jus quod 
in libertis habent paternis, non ammittunt. J. 9. F 
de jur. patron. J. 47. H. 4. F. de bon. libert. FECL 

Altho' the Right of Patronage which i ſpoken of in 
this Article be of à different nature from that mentioned 


in this Law, yet it may be applied to it, ſeeing theſe two © 


Rights have one and the ſame name, and that the one 
as well as the other goes to the neareſt Relations, altho 
they do not ſucceed as Heirs to the Eſtate. The Patro- 
nage ſpoken of in this Article, is the Right which the 
Church has granted to the Founders of ſome Benefices, 
and their Deſcendants, to preſent to the Ordinary who 
has the Right of Inſtitution, perſons who are capable. 
Which is a matter that does not come properly within 
the deſign of this Book. | N 
V. I. 6. F. de relig. & ſumpt. fun. 


i 
Of the Lines and Degrees of 


Proximity. 


A Lthough the ſubject matter of this 
Title be limitcd to that which 
concerns Children and other Deſcen- 
dants, and that it may ſeem for that rea- 
ſon that we ought to ſpeak here only 
of the Lines and Degrees of Deſcen- 
dants; yet the connexion there is be- 
tween the Lines and Degrees of Aſcen- 
dants, Deſcendants and Collaterals, does 
not allow this matter to be divided ; 
but ſeeing we are about to explain here 
the Lines and Degrees of Deſcendants, 

it is proper likewiſe to join the others. 
Secing theſe Lines and Degrees of 
Proximity, or Conſanguinity, are more 
caſily diſlinguiſhed in à Figure, we have 
inſerted 
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In what manner Children, &c. Tit! f. Sect. 3 


ijnſerted one at the end of this Section. 


But it is neceſſary beforehand to explain 
what is meant by Degrees of Proximity, 
and by the Lines which the ſaid Degrees 


n compoſe; for it is by thoſe Lines and 


Degrees that we ſee what is the Proxi- 
mity between two perſons; and this 
ſhall be the ſubject matter of this Section. 

The knowledge of the Degrees of 
Proximity is not only neceffary in the 
matter of Succeſſions, but likewiſe in 
other matters; as in Tutorſhips, that 


thoſe may be named Tutors who are re- 


lated to the Minors, and thoſe excuſed 
who are not: in the Challenges or Re- 
cuſations of Judges who are Relations: 
in the admiſſion of Witneſſes, either in 
Civil or Criminal Cauſes, in order to 
receive or reject the Teſtimony of thoſe 
who are related to the Parties“: in Mar- 
riages, which are unlawful between thoſe 
that are within certain degrees of Rela- 
tion or Affinity b. TREE 


| eke cognatorum gradus & affinium 
noſſe debet. Quia legibus hæreditates & tutelæ ad 
roximum quemque agnatum redire conſueverunt. 
. 10. ff. de gradibus & aſſm. Præterea legibus judi- 
eiorum publicorum, contra affines & * teſti- 
monium inviti dicere non coguntur. d. l. 
Nemini liceat contrahere matrimonium cum 
filia, nepte vel pronepte, itemq; cum matre, avia, 
vel proavia: & ex latere amita ac matertera, ſoro- 
re, ſororis filia, & ex ea nepte: præterea fratris 
tui filia, & ex ca nepte. Itemque ex affinibus, 
privigna, noverca, nuru, ſocru, cæteriſq; quæ jure 
antiquo prohibentur à quibus cunctos volumus ſe 
abſtinere. J. 17. C. de nuptiis. E] 


The Prohibitions of Marriages with- 


in the Degrees of Proximity and Affini- 


ty, which had been eſtabliſhed by the 
Roman Law, have been very much en- 
larged by the Canon Law, which is ob- 
ſerved in France ©. But this matter does 
not belong to this place; for here it 
ſufficeth to point out the Order of the 
Degrees of Kindred in ſo far as concerns 
Succeſſions. And as for the Degrees of 
Affinity or Alliance, as the ſame have no 
relation to Succeſſions, Allies by Mar- 
riage having no manner of Right to in- 
herit, weſhall ſay nothing of them d. The 
Degrees of Affinity are ſufficiently di- 
ſtinguiſhed by thoſe of Proximity; for 
in order to know the Degree of Affini- 
ty between the Huſband and the Rela- 
tions of his Wife, and between the Wife 
and the Relations of her Huſband, there 
is no more required but to place the 
Huſbands in the ſame Degree in which 
their Wives are, and the Wives in the 
fame Degree with their Huſbands. 


EA. . 4. Ph 
_ © Aﬀinitatis jure nulla ſucceſſio permittitur, 0. 7, 
C. com. de ſucceff. 


Vor. I. i 


T 3 all the Articles of this Section 
have relation to the Pigure of Kin- 
dred which is placed at the end of it, 
and that without the ſight of che ſaid 
Figure it will be difficult for begin- 
ners to underſtand aright all this detail; 
they are to take notice that it will be 
convenient for them to have the Figure 
before them at the reading of each Ar- 


ticle, and before they look into it to 


read the Advertiſement which we have 
ſet down at the end of this Section, for 
the right underſtanding the uſe of the 
ſaid Figure. DOR” | 


The CONTENTS. 


1. Mat are the Degrees of Proximity, 
or Gonſanguinity. _ Tt 


CY 


2. N hat are the Lines of | Conſanguinity. 


3. Line of Aſcendants, 

4. Line of Deſcendants. 
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6. Divers Lines of Aſcendants and De- 

Fcendants. | is 

7. Lines of Aſcendants by the Father's 

ide and Mother's fade. | 

8. ene of Aſcendants, and their 

4% 0 0 gf? 

9. Difference between the Lines of Aſcen- 

. +. dants and thoſe of Deſcendants. 

10. Divers Lines of Collaterals. 

11. Three Orders of Collaterals. 

12. The Proximity of the Degrees of Col- 
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I4. Two ways of counting the Degrees, 
one according to the Roman Law, 
and the other according to the Ca- 
non Law. 


I. 


they are 


ſons 2 either from this, that 
eſcended one from the other, 


which makes the connexion between 7 


Aſcendants and Deſcendants, or from 
their being both deſcended of one and 
the ſame perſon, which makes that of 
Collaterals; we judge therefore of the 
Proximity between two perſons by the 
number of Generations which make both 
the one and the other of the ſaid con- 
nexions. And theſe Generations are 
called Degrees, by which we ſtep from 
one perſon to another, in order to make 
the computation of their Kindred, in 
the manner which ſhall be explained in 
the following Articles. 


Gradus dicti ſunt 4 ſimilitudine ſcalarum loco- 
rumve proclivium, quos ita ingredimur, ut à pro- 
Pppp ximo 


Eeing Proximity between two per- 1. hat are 
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, or Con- 


guinity. 
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2. What 


are the 
Lines of 


Conſangut- 


nity. 


Line 


Seomdanes 2 "whoſe Relation 


The 2 IVIL- 


 ximo in imum, id eſt, non She 
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By in of Cong Waty | is meant 
ch Becel of e or Genera- 
tions which arc between one perſon and 
another. And'2s there are three Orders 
of Proximity, t Lo: of been that 
of Deſcendants, and that of Co Gre 
ſo there ha hkewife three ( 

Lines 6 4 


ja opal fant, 
ii in tr op * is 6 o five 4 lat latere,” Su- 


— ordinis ſunt, parentes: inferioris hberi: ex 
tranſverſo five a latere, fratres & gg,  liberiq; 


corum. J 1. F A gradib. & fn. 


III. , 1 14 


"Is the -Order of Awad of the per- 
we want to know, 

e place above bim "his Father, his 
Gm his Great Grand- father, 
and his other Angeſtors, each of them 
in their rank according to their Degrees, 
and the firſt Degree is that which 


FX — L 
r x 
r 
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aſcends from the Son to the Father, the 
ſecond from the Father to the Grand- | 


father, the third from the Grand-father 
to the Great Grand- father, and ſo on 
ſucceſſively with the others, according 
to the Gs Order. Thus the Father is 
in the firſt degree to his Son, and the 
Grand- father in the ſecond degree to 
the Grand- ſon, and fo on with the reſt. 
It is theſe Degrees whereof che fituation 
one above the other makes the Line of 
Aſcendants, which, being j ined with 
= of the Deſcendants, of which we 

ſhall ſpeak in the owing 4 Article, 
makes together only one Line c. 


© Primo gradu ſunt, ſupra pater, mater, J. 1. „ 


'B de grad. & affm. 


Secundo gradu ſunt, ſupra avus, avia. 4.1. F. 4. 


6 TAO n ſunt, (pep Proavus, prope, 4. > 


IV. 


4. Lin of In the Order of Deſcendants of the 


Deſcen- 
dans. 


_ perſon v 


hoſe Relation is in diſpute, we 
place under him his Son, his dſon, 
and the other D ants, every one 
in his Rank oro to Pe Degrees; 
the firſt of which is f 
from t FORT to the 5 the ſecond 


from the. Son to the Grand-ſon, the 
third from the and-ſon to the Great 
Grand- ſon, and the n the like 


anger, according 19 t Onder. 

This 3 7 
Father, and the 

ſecond degree to the Grand. father, and 


ſo on with the reſt d. It is theſe de- 


nd-ſon in the 


haereof the ſituation of one un- 
the other makes the Line of rhe 

| Deir D 
the preceding Article, M One 
Line wich that of the Acndants. TEE 


Primo grau fupt=——infea flius, fill 2h, 


de gradib. & 5 
Lf. Las rd fins np, eps. 
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10 Oe of Collateral, ene Lin 
this difference that diſtinguithes i it from laterale 


the Orders ofAſcendants and Deſcendants, 
that whereas there is only one Line of 
Aſcendants/ and Daſcendants, there are 
as many Lines of Collaterals as there are 

es of Aſcendants and Defcendants, 

| including-thereit the place of the per- 
ſon whoſe Kindred we enquire into. 
For at bis fide are his Brothers, at his 
Father's ſide are his Uncles; at his Son's 


ſide are his Nephews, and ſo on. with 


Ye others al ar Lines both aſcend- 


ng and ng, as ſhall be explain 
Gy in the — and followin Articles, 
- Thee be plain enough by the Fi- 
T3 | ch we the Lines which arc 
called Coll hecaule they are at the 
ſide of — gory Line of Aſeendants 
and Deſeendants. So that in order to 
reckon the degrees of Kindred between 
two Collateral Relations, it is neceſſary 
to find in the direct Line the firſt 01 
the Deſcendants that is common to them, 
that is, the firſt of whom both the one 
and the other are deſcended, and then 
to count the degrees which aſend from 
one of them to that common Parent or 
Aſcendant, and thoſe which from that 
Aſcendant deſcend to the other. Thus 
between two Brothers there are two 
degrees : the firſt, which aſcends from 
one of theBrothers to their Father; and 
the ſecond, which deſcends from the 
Father to the other Brother. Thus there 


are four degrees from one Couſin Ger- 


man to another, two which aſcend from 
one of them to his Father and Grand- 
father, and two which deſcend from 
the ſaid Grand-father to theother Couſin. 
And it was in this manner that Proxi- 
mity was reckoned among thoſe perſons 
in the Roman Law, placing the Bro- 
thers in the ſecond degree, and the 
Couſin Germans in the fourth. But by 
the Canon Law, which is obſerved in 
France, as has been faid in the Preamble 
of this Se&ion, the fame degrees are 


conſidered under another view, and the | 


computation is made in another manner, 
by placing Brothers in the firſt degree, 
4 and 
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eoguatio à primo gradu incipit. 


— 


In what manner Children, &c. Tit. 1. Sect. 2. 659 


Grand-father by the Father's fide, to and Mo- 
his Great Grand- father by the Father's „er ide. 


and Couſin Germans in the ſecond. 
For they are compared among them- 
ſelves according to their ſituation un- 


der the common Parent or Aſcendant. 


Thus the two Brothers are in the firſt 
degree under their Father, and the two 
Couſin Germans are in the ſecond de- 
gree under their Grand- father. We 
hall ſee in the tenth and following Ar- 


ticles what relat es to the other Collate- 


rals; but this difference hetween the 
Canon and Civil Law is only in the 
Collateral Line; for as to the Aſcen- 
dants and Deſcendants, the degrees are 
the ſame in both Laws. 


* Secundo gradu ſunt ex tranſverſo frater, ſo- 
ror. J. 1. f. 4. F de gradib. & affin. 


Since by the manner of connting the degrees according 


to the Roman Law, the Brothers are in the ſecond de- 
gree, and that they are the firſt and neareſt in the Or- 


| der of Collaterals, it is therefore ſaid that in that Order 


mere ts no firſt degree. Superior quidem & inferior 
tranſverſo, = 
a latere, nullus eſt primus gradus, & ideo incipit 4 
ſecundo. d. l. F. 1 at | OR a 
Quarto gradu ſunt.fratres patrueles, ſorores pa- 
trueles: id eſt, qui, quæve ex duobus fratribus proge- 
nerantur. Item conſobrini conſobrinæq; id eſt, qui, 
quæve ex duabus ſororibus naſcuntur, quaſi conſorori- 
ni. Item amitini, amitinæ, id eſt, qui quæve ex fratre 
& ſorore propagantur. Sed ferè vulgus iſtos omnes 


fratres communi appellatione conſobrinos vocant. 


d. l. 1. F. ö. J. 10. F. 15. ed. 
1 Bs 


6. Divers Although we reckon only one Line 
Lines of A- of Aſcendants, and one of Deſcendants, 


ie 


which between them make no more 


An dne Line, which aſcends from the 


dants. 


7. Lines of 


Children to the Fathers, and deſcends 


from the Fathers to their Children, and 
is called direct; yet each of theſe two 
Orders of Aſcendants and Deſcendants 
has under other views ſeveral Lines, 


which are to be ee for divers 


uſes. For whereas, for example, it is 
neceſſary to conſider only one Line of 
Aſcendants and Deſcendants on the Fa- 
ther's ſide, when the queſtion is to 
compute the degrees from Father to Son 
between an Aſcendant and a Deſcen- 
dantf; yet if we will diſtinguiſh the 
Aſcendants on the Father's ſige and on 
the Mother's ſide of one and the ſame 

erſon, and his Deſcendants of Sons and 
Ben there are ſeveral Lines, as 
ſhall be explained in the three following 


Jus is 4 conſequence of the firſt Article. 


41:45 Nb | 
If we will reckon all thoſe who are 


4ſcendants in the Order of Aſcendants of any per- 
by the Fa- ſon, there is firſt a Line which aſcends 


aher fide from that perſon to his Father, ig his 


VoL. J. 


Father and 
mother by the Father's ſide, the Father 


ſide, and to the other Aſcendants from 
Father to Father: and there is another 
Line which aſcends from the ſame pex- 
ſon to his Mother, to his Grand- mother 
by the Mother's ſide, and ſo on to the 
others from Mother to Mother. But 
theſe Lines not containing all the Aſcen- 
dants, there are ſeveral other Lines to 
be imagined, in order to comprehend 
them all, as ſhall be explained in the 
Article which follows. 


This is, likewiſe a conſequence. of the firſt Article. 
VIII. 


To underſtand aright the Order of 8. Aan. 
thoſe other Lines of Aſcendants, beſides cation, of 
the two which have been mentioned in 4% | 

ants, and 
their Lines. 


the preceding Article, it is neceſſaryto con- 
ſider that the number of Aſcendants in- 
creaſes always the double at every degree. 
Thus, every one has in the firſt degree 
only his Father and his Mother, and in 
the ſecond he has his Grand-father and 
Grand-mother by the Father's ſide, and 
likewiſe his Grand-father and Grand- 
mother by the Mother's ſide. So that 
whereas in the firſt degree there are 
only two perſons, there are four in the 
ſecond, and in the third there are eight, 
which are the Father and Mother of the 
Grand- father by the Father's fide, the 
other of the Grand- 


and Mother of the Grand- father by the 
Mother's ſide, and the Father and Mo- 
ther of the Grand- mother by the Mo- 
ther's ſide. And according to this Or- 


der, in mounting always to tlie Aſcen- 


dants of each perſon, we ſhall go by ſe- 


veral Lines which branch out at each 


Generation. And by this progreſſion 
we ſhall find ſixteen perſons in the 
fourth degree, die two in the fiſth, 
ſixty four in the ſixth, one hundred 
twenty eight in the feventh ®, and fg 
on with the reſt. Which would make 
above thirty millions of perſons in the 
five and twentieth Generation in aſcend- 
ing. So that hy continuing we ſhould 
find in much fewer Generations than 
what have been ſince the firſt Man, 
many more Aſcendants of each perſan 
than there haye been Men ſince the 
Creation. But as many of the Aſcen- 
dants of one perſon are deſcended from 
the ſame. Anceſtors, the Lines which 
were branched out, join together again 
at the firſt common Aſcendant, from 
whom the others were deſcended, Thus, 
this myltiplication being often inter- 
PPff:EZͤnpted. 
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wi rupted by theſe common Aſcendants, 


ceaſes and is reduced in ſuch a manner, 


that we come at laſt ro the only com- 


mon Aſcendant from whom all Man- 


9. Diſfe- 
rence be- 
tween the 


kind is deſcended. 


 gradib, & afin. 


* Tritavi, itemque tritaviæ pater mater perſonas 
efficiunt centum viginti octo. J. 10. f. i” de 
Admonendi ſumus pgrentium perſonas ſemper 
duplari: avum enim & aviam tam maternos, quam 
paternos intelligimus. J. 3. F. ult. cod. | 


„%% IP 
There is this difference between the 
Lines of Deſcendants and the Lines of 


_ Lines of A. Aſcendants, that theſe are the ſame for 


ſcendants 


all 
and thoſe Or 


Deſcen- 
dants. 


have more or fewer common A 
in the ſenſe. explained in the preceding 


| wg z for-every 
er of Aſcendants that any other has, 
altho' the number of the Aſcendants of 
all perſons 1s unequal, ACAD as they 

cendants 


Article. But it is not the ſame thing 
with reſpect to the Lines of Deſcen- 
dants; for theſe Lines branch out, and 
are divided differently according to the 
number of the Children and Deſcen- 
dants; and they end or are extended 
more or leſs, according as the Genera- 
tions ceaſe or are continued. So that in 
many Families all their Deſcendants 
come to an end, and in many others 
their Poſterity will remain to the end of 
the world. Thus the Lines of the De- 
ſcendants of each Family are diverſified, 
But if we want only to ſee the Degrees 
or Generations between one ſingle A- 
ſcendant, and one ſingle Deſcendant, 
from Father to Son, there is no occaſi- 


on to imagine more than one Line, 


whatever number of Degrees there may 
be between the two i. 


1 This ts 4 conſequence of the foregoing Articles. | 


ro. Divers As there are ſeveral Lines of Aſcen- 


Lines of 


Collaterals. 


11. Three 
Orders of 


Collaterals. ; 


dants and Deſcendants; in the ſenſe ex- 
plained in the preceding Articles, altho' 
we reckon only one when we count the 
degrees from an Aſcendant to a Deſcen- 
dant, or from a Deſcendant to an Aſcen- 
dant; ſo we may alſo diſtin | 
Lines of Collaterals, accordingto the ſe- 
veral degrees which they take up!; as 
ſhall be explained in the Articles which 
„ 2909760 Try na 

i See the following Article. 1 

. To underſtand aright this and the following Articles, 
it is neceſſary to have the Figure before us. * 


In order to make the knowledge of 
theſe ſeveral Lines of Collaterals eaſier, 


1 — 


4. 


one has the ſame + 


iſh ſeveral. 


| in the Line of the firſt Order. 


and to avoid confuſion'therein, we may 


diſtinguiſh the ſaid Lines into three Or- 


ders. The firſt contains only one Line, 
which is that wherein are placed Bro- 
thers, Couſin Germans, ſecond Couſins, 
and the other Couſins who are at the ſide 
of the perſon whoſe Kindred we en- 
quire into, and in ſuch a manner that 
they are all of them in an equal diſtance 
with the faid perſon from the Aſcen- 
dants that are common to them. The 
ſecond Order contains ſeveral Lines 
which are above that of the Brothers: 
and in the firſt of the ſaid Lines are the 
Uncles, in the ſecond the Great Uncles, 
and ſo on with the others, aſcending 
from Line to Line. And in each Line 
at the ſide of the Uncles and Great Un- 
cles, and of the others upwards, are the 
Couſins, who are at a leſs diſtance than 
this perſon from their common Aſcen- 
dant. And the third Order of theſe 
Lines contains alſo ſeveral Lines which 
are underneath that of the Brothers: 
and in the firſt of the ſaid Lines are the 
Nephews, in the ſecond the Sons of 
Nephews, and ſo on with the others, 
deſcending from Line to Line. And in 
each of theſe Lines at the ſide of the 
Nephews and Sons of Nephews, and 
the others downwards, are the Couſins, 


who are farther removed than this per- 


ſon from their common Aſcendant. Thus 
all the Collaterals are comprehended in 


the ſeveral Lines of theſe three Orders, 


under the names of Brothers, Uncles, 
Nephews, and Couſins of both Sexes m. 


* ges the Figure, and the eighth, ninth, and tenth 


Articles of the firſt Section of the third Title, | 


„ 
This diſtinction of three Orders of the 
Lines of Collaterals has not this effect, 


12. The. 
Proximity 


, x the De- 
that all thoſe of one Line are either gn 2 


nearer or remoter from the perſon whole lateral. is 


Relations we enquire into, than all thoſe 
of another Line; but, excepting the Bro- 


not regula- 
ted by the 


Order of 


thers, there are ſome in each Line who % Line. 


are nearer to this perſon than ſome in 
all the other Lines; and there are like- 
wiſe in each Line ſome who are more 
remote from the ſame perſon than ſome 
in all the other Lines. Thus, the Un- 


cle who is in the firſt Line of the ſe- 


cond Order, and the Nephew who is in 
the firſt Line of the third Order, are 
nearer than the Couſin German, way is 
And it 


is caſy to ſee by the Figure, the diffe- 


rent Proximities of all the Degrees in all 


the Lines of theſe ſeveral Orders n. 
cee the Hgre. 
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3, d. Of theſe three Orders, t 


n what manner Children, &c. Tit. 1. Sect. 3. 661 
„ „ 4 only to follow the Generations from one ing 70 the 
to the other, as has been ſaid in the . geo | 
he firſt which fifth Article, mounting from one of the h, be- 
8 two to their common Aſcendant, and according ro 


; 3 de ck | 9 Tl | 
rk begins with the Brothers, has only, as " deſcending to the other. Thus, be- the Canon 


Collarcrals, has been ſaid, one Line which croſſes 
| and divides that of the Aſcendants and 
Deſcendants, in the point where the 


perſon whoſe Kindred we enquire into and his Uncle there are three Degrees, 
is placed. But as to the other two Or- EE 1 e 
: : „ two which aſcend from this perſon. to 


ders, the one has as many Lines as there . wt En nn: 5 
are Aſcendants, and the other as many his Grand-father, who is their firſt com 


as there are Deſcendants. And of a 
thoſe Lines which are parallel to thoſe 
of the Brothers, thoſe of the ſecond Or- 
der are above, and every one of them 
croſſes the place of one of the Aſcen- 

dants. And the Lines of the third Or- 
der are underneath, and each of them 
croſſes the place of one of the Deſcen- 
dants. Thus. we may obſerve this diffe- 
rence between the ſaid three Orders, 
that in the firſt, which has only one 

Line, all thoſe who are in it, and the 
perſon whoſe Kindred we ſearch into, 

are equally diſtant from the Aſcendants, ' 

whom they have in common. That in 
the ſecond, which is compoſed of the 

Lines that croſs the places of the Aſcen- 
dants, all thoſe who are in it, are near- 


tween one and his Brother there are L. 
two Degrees, as has been explained in 
the fame Article. Thus, between one 


ſcends from the Grand- father to the 
Uncle. And by this computation the 
Brothers, as has been ſaid, are in the 
ſecond Degree to one another, and 
the Uncle: and - Nephew are in the 
third v. But according to the Canon 
Law the two Brothers are in the firſt 
Degree, and the Uncle and Nephew in 
the ſecond. © For among Collaterals the. 
Rule is, that thoſe who are equally diſ- 
tant from their common Parent or A- 
ſcendant, are · in the ſame degree of diſ- 
tance ffom one;, another that cach of 
them is from the common Aſcendant; 
and that thoſe: who are at unequal diſ- 
tances from their? common Aſcendant, 
are in the ſame Degree to one another 
er to the common Aſcendants than the that the, perſon who is moſt $5 awed 
| : . "agg from that Aſcendant is to the ſaid Aſcen- 
perſon whoſe Kindred is in queſtion. And 7 1 5 
„ e a | * dant d. Which makes the computation 
that in the third Order, which is made g A 
8 * r . 5 of all 
up of the Lines which croſs the places f 
of the Deſcendants, all thoſe who are in „ 
it are more remote than this perſon 1 Tertis gradu ſun. ex tranſverſo, fratris ; 
from the Aſcendants that are common ſororiſq; filius, filia, & convenienter patruus, ami- 
to themo. | . ; ta, ayunculus, matertera. J. 1. 5.5. F. de gradib. & 
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1 the Figure, KEN 4 ge the Figure. 


14. Two According to theſe Orders of Colla« 32588 8 
»4: 7 terals, to count the Degrees of Kindred, 8 

"he Dexrees, between two perſons, as they wee = 
ene accord. Computed in the Roman Law, | we need | 
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ADVERTISEMENT for the uſe of the FIG URE. 
Ince there may be occaſion to count the Degrees of Conſanguinity according to the 
manner in the Roman Law, or according to that of the Canon Law,” the follows 
ing Figure ſerves both for the one and the other. For in each place the Number of the 
Degrees is differently marked for the two, the number at the top marking the Degrees 
according to the Canon Law, and the number below according to the Roman Law. 


As for the Lines, they are marked by the places of which they are compoſed. | And 
it is eaſy to diſtinguiſh them all by the bare view of the Figure, where they are ſuch as 
we have juſt now explained them. | 
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mon Aſcendant, and a third which de- 
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MOTHERS, and oth 
< fin. SvGOR 795477 Nit ar 3, 01. er. 
 ASCENDANTS ifucceed. 


— 7 HE Succeſſion of Parents to 


Childxen, ir is but juſt that they ſhould 


not ſuffer the double loſs both of their 


_ Children, and allo of the Goods which 
they may leave behind them: And this 
ſort of Succeſſion of Aſcendants, Which 


in one ſenſe is Not natural, is in another 


reſpect conformable to the Law of Na- 
ture, which calls them to the Succeſli- 
on as veing the Next of Kin, and to 
Equity, which 

_ it is perhaps becauſe the Succeſſion 
of Aſcendants is not conformable to the 
Order of Nature, that it has been fo 
differently regulated by divers Laws a- 


pag the Romans, both -with reſpect 


to Fathers, and alſo with reſpect to 
Mothers. As for Fathers, ſeeing 


they had the, property of every thi 
"which a * who were Sans. 
mancipated could acquire, excepting 
only To Peculiar Patrimonies of which 
we ſhall {peak in the Preamble of the 
ſecond Section of this Title, the Goods 
of the ſaid Children whom their Fa- 
thers ſurvived, did not paſs to any Heir, 
but they temained to the Fathers who 
had a right to the ſaid Peculiar Patrimo- 
nies,. if their: Children left no Children 
behind them, and died without diſpoſ- 
ing of them. And as for the Children 
who were emancipated, and who had 
acquir'd ſome Eſtate, their Fathers did 
not ſucceed to them by the ancient 
Law, unleſs that when they did eman- 
cipate them they had taken the precau- 
tion to ſecure to themſelves the Right 
af ſucceeding to them, by obſerving a 
formality which had this effect; and 
1 they did not ſucceed to 
them .. 


S. mit. t. de legit. n. ſuccoſſ 
As to the Mothers, they had not in 


ich gives them this comfort 


* 


the beginning any ſhare in the Succeſ⸗ 
ſion of their, Children, whether the 

were emancipated or not, and likewiſe 
the Children, did not ſucceed to their 
Mother. In , proceſs of time, Mo- 
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thers did ſucceed 
cording to the di | | 
whimſical changes that many Laws made 
in their Right of Succeſſion, - by the 


diſtinctions of the cafes where the Mo- 


thers ſucceeded in conjunction with the 
Father alone, or with the Father and 
Brothers of their decealed Children, 
with the Father and the Brothers and 


Siſters, or with. the Brothers and Siſters 


without the Father, or with the Bro- 


thers without Siſters, or with the Siſ⸗ 


ters without Brothers. Which made 
many different Combinations, and as 
many Rules which diverſifyed the 
ways which Fathers and Sits 
ſucceeded to the Children®. But with- 
out entring into all this detail which 
would be of no manner of uſe, we ſhall 
confine. our ſelves to the lateſt Laws, 
which have fixed all thoſe changes, and 
which are in uſe in the Provinces where 
the Roman Law is received as their 
Cuſtom. 8 
T. 10. F de ſais & legit. I. 2. f. . . ad Senat. 
Tertull, & Orphit. d. I. F. 18. Tit. inſi. de Senat. 
Trtull. G. ti. de Senat. Orpbit, I. 2. C. ad Senat. 


Tert. J. 4. eod. J. 7. eod. d. I. G. 1. J. 9. C. de leg. 
bered. |. 14. eod. l. 15, cod. Nov. 22. c. 47. H. 2. 


Nov. 118. c. 2. Nov. 84. c. 1. 


Here we may obſerve the inconveni- 


ence of the Succeſſion of Aſcendants, in 
making the Goods to paſs from one Fa- 
mily to another; when a Mother, for 
inſtance, ſucceeding to her Son who 
had already inherited the Succeſſion of 
his Father, tranſmits his Paternal Eſtate 


either to her Children by a ſecond Huſ- 


ferent times, and the 


= 


603 


band, or to other perſons, And it is 


the ſame thing with reſpect to the Fa- 


ther and other Aſcendants who ſucceed 


to their Children. 


* 


It is againſt this inconvenience that 
1 by that Rule of 
the Cuſtoms in France, which directs. 
that Immoveables which come by De- 
ſcent from their Anceſtors ſhall not re- 


proviſion has been made 


mount. Which has been explained in 
another place. And becauſè the ſaid 
Rule did not extend to the Provinces 
where the Roman Law takes place as 
Cuſtom, it was there provided for by 
that Ordinance which is called the E- 
dict of Mothers d, which ordains. that 


Mothers ſhall ſucceed _ to the Movea- 
bles, and other Goods w 
dren may have acquired otherwiſe than 


ich their Chil- 


by the Father's ſide; and that they ſhall 


have 


oy 
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have only the Uſufru& of the half of : | 

| the Immoveables Which came to their, 1 8 
| Children by deſcent from the Father's We call by the name of Grand-fa- 2. Ine are 
| ſide. But that Edict is reſtrained to thers, - thoſe who are in the degree im- We Grand. 
Mothers, and does not make the leaſt Tee the Father and Mother 4 


other Aſcendants. 9 ä 
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| "7. LC .the & ather's Father, and to the nl 
„„ ate” 7 Sk „, „  ther's Father. And we call in general 
| Preface is ſecond br ad 
Fog 9 Ge the 3 of 4 825 ai 170 by the name of Fore-farhers, the Great 
7.4 % x | SN SOT LES, s ad-f: he 3 and 1 he ab 3 b 
4 of King Charles IX, an. 1567. - ._,, Grand-father, and others above him b. 
„ "7 3" nn * laſt name is never made uſe of 
. $M ln the ſingular number, when we ſpeak 
Or e on, ARSE: x 
| 1 L © 28 ee = a 1 5 5 
Þ Parentes. uſque ad tritavum apud Romanos 


e, MG AO Beals een. Ken cul yomen jor e Je. 
Il ho are thoſe that are called Aſcen- S. I , & e 
dants, and in what manner they Torr Sth 0/1 BER noiitd." v7 
" ſucceed. „ Ihe rank of Anceſtors comprehends 3. fend. 
| the two Sexes. And as to what con- arts of ork 
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cerns Succeſſions, the Anceſtors of both See-. 
1. Who are Aſcendants. 


Sexes are called indifferently to thoſe? 
2. Who are the Grand-fathers and An- 
CRT. 22 ds. 
3. Aſcendants of both Sexes. | 
4. In what manner the Father and Mo- 


which may belong to them ©; as ſhall 


be explained in the Articles which fol- 


low. 


five fœeminæ, five maſculi fuerint, qui ad hæredita- 


* Differentia nulla ſervanda inter perſonas iſtas, | 


8 — n 
1 . 
3 


ther ſucceed. tem vocantur. Et five ſculi, fi 
| . per maſculi, ſive per fœ- 3 
7. The neare ſt Aſcendants exclude the re- minæ perſonam copulantur : & five ſux poteſtatis, 3 
moteſt, | ſive ſub poteſtate fuerit, is cui ſuccedunt. Nov. | 4 
6. A kind of repreſentation among the 116. e. 2. in f. ek L 
Aſcendants. * | IV | A 


7. The Brothers and Siſters of the whole . 7 | 
blood ſucceed with the Aſcendants. The Father and Mother ſucceed e- 4. In whac 5 
8. When the Aſcendants, Brothers and qually to their Sons or Daughters who manner the I 
Nephews ſucceed together. die without Children. And if both the _ and A 
9. Aſcendants have the right of Tranſ= one and the other ſurvive, they divide _ 8 E 
miſſion. the Inheritance between them: or which 
to. Aſcendants of Baſtards. ſoever of the two ſurvives alone ſucceeds 
| | to the whole Inheritance d; ſaving the 


I. Goods which ſhall be ſpoken of in the 
u 


1. Who are E uſe frequently the names of following Section“. But if the Son or 
Parc Daughter to whom the Father or Mo- 
e een enden to gn ther, or both of them, are to ſucceed, 


«=. fy indifferently all the perſons from whom had Brothers or Siſters of the whole 


every one derives his birth. And in ; 
"his ſenſe the Father and Mother are of Blood; theſe Brothers and Siſters would 
have their ſhare in the Succeſſion; as 


the number of Aſcendants, and they are agen 
placed in the ſame Line 5g But whe ſhall be ſhewn in the ſeventh Article®. 
they are in the firſt degree, they are di- 4 $i igitur defunctus deſcendentes quidem non 
ſtinguiſned from the other Aſcendants: relinquat hæredes, pater autem, aut mater, aut alii 
and the name of Aſcendants belongs entes ei ſuperſint. omnibus ex latere cognatis 


s præponi ſancimus: exceptis ſolis fratribus ex 13 
more prop erly to Grand- fathers, and utroque parente conjuntiie- dnfiinte. Nov. 118. 2 
the other Anceſtors above them. Fa 4 7 
as | ; 3 As to what concerns the Mother, ſee what has been an 
1 parentern uſque ad tritavum appellari remarked in the Preamble to thi Til. : 3 
alunt: ſu » Majores + Hoc veteres ex- e he fifteenth, Articles -— 
iſtimaſſe, Pomponius refert. Sed Caius Caſſius of * Aalen ng 1 goed norm aig am I 
omnes in infinitum rentes dicit: quod & honeſ- f See the ſeventh Article of this Seffion, and | | 12. 
* 8 | | | The Law in England, to the Succe In- 0 
 Altho* the French word Parent does often in the 31 4 4 dk 7 fre is laid down ph 4 = 
French Language take in the Collateral Relations; Jt ticle. For the Father and Mother do not ſucceed jointl | : : 


they of ten uſe it for the Aſcendants as when one ſpeaks to the Eſtate of their Sons and Danurht ho ds 
* 7 > | ghters Who die In- 
of the duty of Children rowards their Parents, reflate, and without Wife or Children; but the Father 
9 | ſmeceeds 
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feendants. 
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and all other Relations. And if after the death of a 


Father, any of his Children die Inteſtate without Wife 


or Children, in the life-time of the Mother, the Mother 
in that caſe ſucceeds jomtly with the Brothers and Siſters 
of the deceafed, and every Brother and Siſter, and their 
Repreſentatives, have an equal ſhare with her. Stat. 
224 & 23, Car. 2. cap. 10. 1 Jac. 2, cap. 17. f. 7. J 


4 


5. The If there are many Aſcendants who 
neareſt + ſurvive their Common Deſcendant, they 
<clude the Who are in the neareſt degree will ex- 


alone, or both together, exclude the 
Grand- fathers and Grand- mothers, and 
the Grand - fathers exclude the Great 
Grand-futhers. For there is no repre- 
ſentation among Aſcendants, as there is 
among Deſcendants. | 


8 Si 1 . plurimi aſcendentium vivunt, hos 
præponi jubemus qui proximi gradu reperiuntur, 
th, 6 & — kg lire war, K materni 
ſint. Nov. 118. c. 2. | 

See the ſecond and third Articles of the ſecond Sec- 
tion of the foregoing Title. 

The explained in this Article is quite oppoſite to 
the Spirit of the Cuſtoms of France, which by the Rule, 
paterna paternis, materna maternis, of which men- 
tion has been made in other places, 21 the 1 
Aſcendants to thoſe who are nearer, with reſpect to t 
Goods deſcended from their Stock. Which ſeems to be 
more equitable and inore natural; and there ſeems even 
to be ſomething of a hardſhip in the contrary Rule. See 
the remark on the following Article. 


| VI. 


6. 4 lind, Altho' there be no Right of Repre- 
of Repreſen- ſentation among Aſcendants, to make 


ration . thoſe who are at the greateſt diſtance 


mongtheA-tg concur in the Succeſſion with the 

neareſt ; 75 there is among them ano- 
ther kind of Repreſentation which has 
another effect. That is when there are 
ſeveral Aſcendants who concur in the 
ſame degree, ſome of them by the Fa- 
ther's fide, and others by the Mother's 
fide; for if this caſe ſhould happen, the 
Succeſſion of the Deſcendants would 
be divided into two Moieties, one of 
which would be given to the Aſcen- 
dants by the Father's ſide, and the other 
to thoſe of the Mother's ſide, altho' 
the number ſhould be leſs on one ſide 
than on the other. The Paternal A- 
ſcendants being conſidered as taking the 
place of the Father, and the Maternal 
as ſucceeding in that of the Mother i. 


Si autem eundem habeant gradum, ex æquo 
inter eos hæreditas dividatur. Ut medietatem qui- 
dem accipiant omnes à patre aſcendentes, quanti- 
cunque fuerint: medietatem verò reliquam à matre 
aſcendentes quantoſcunque eos inveniri contigerit. 
Nov. 118. c. 2 | 

This Rule is not to be extended to any other of the 
Provmeces in France, be{ides thoſe which are governed 


| Vor. I. I 


In what manner Fathers, &c. Tit. 2. Sect. 1. 


ſucceeds alone, and excludes the Brothers and Siſters, Ey 


the Roman Law. For in the Provinces which are 
governed by their Cuſtoms, the Paternal Goods being 
appropriated to the Relations by the Father's ſide, and 
the Maternal Goods to thoſe related by the Mother's fide, 
the Aſcendants on one ſide exclude thoſe on the other 
from the Goods deſcended from their Stock; and th 
ſucceed to them notwithſtandmg that other Rule of t 
Cuſtoms, that the Immoveables which come by deſcent 
from Anceſtors do not aſcend; that is to ſay, do not go 
zo the Aſcendants. For the. motive and uſe of this 
Rule, is only 10 hinder the Aſcendants of one Stock from 
ſucceeding to the Eſtate deſcended from the other Stock, 
that the ſaid Eftate may not be tranſmitted from one 
Stock to the other. | 3 


VII. | 


The Father and Mother, and all the 5. The Bro- 
other Aſcendants; exclude all the Col- r and 
laterals from the Succeſſion of their «i Huy 
Children and other Deſcendants, except ſcced wirb 
the Brothers and Siſters of the whole e Aſcen- 
blood, who ſucceed by the head with 4". 
the Father and Mother, or other A- 
ſcendants, to the Succeſſion of their 
Brother, or Siſter. So that if, for ex- 
ample, the Father and Mother, or one 
of them, or in default of them, other 
Aſcendants ſurvive one of their. Sons, 
the Succeſſion will be divided between 
them and their other Children, Brothers 
or Siſters of the whole blood to the de- 
ceaſed, by equal portions, and Y the 
head, according to the number of per- 
ſons which the Father, the Mother, 
or in default of them, the other Aſcen- 
dants make together with their. Chil- 
drenl. | avs K&D 


Si verd cum aſcendentibus inveniantur fratres 


aut ſorores ex utriſque parentibus conjuncti de- 


functo, cum proximis gradu aſcendentibus, vdea- 
buntur, ſi & pater aut mater fuerint: dividenda 
inter eos quippe hæreditate ſecundùm perſonarum 
numerum. Uti & aſcendentium, & fratrum ſinguli 
æqualem habeant portionem. Nov. 118. c. 2. See 


the following Article. 


6 It is to be remarked on this Rule 
touching the concurrence of Brothers 
and Siſters of the whole blood with the 
Father, or Mother, and the other A- 
ſcendants, that ſeveral Interpreters have 
been of opinion, that this concurrence 
took place only with reſpect to the Fa- 
ther and Mother; and that the other 
Aſcendants ought to be excluded by the 
Brothers. And their opinion is ground- 
ed on theſe words of the Text, Si & 
pater aut mater frees the meaning of 
which they took to be, that it is only 
the Father and Mother who can ſucceed 
jointly with the Brothers, and that 
conſequently the other Aſcendants do 
not concur in the Succeſſion. But be- 
ſides that the whole ſequel of this text 
calls to the Succeſſion together with 
the Brothers, the Aſcendants in the 
neareſt degree without any diſtinction, 
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Tbe CIVIL LAW, Sc. Boox II. 


and that the condition even of the re- 
moteſt Aſcendants is more favourable 
than that of the Brothers; we need on- 


ys remark that that which led thoſe 
In 


tofpreters into this opinion was the 
fault of the Tranſlator of this Novel 
who inſtead of theſe words in the Greek- 
Original, % wane n unlne dug, 
which ſignify, Er ſi pater aut mater 
fuerint, that is to ſay, that altho' it 
were even the Father or Mother, has 
put it, / & pater aut mater fuerint, 
that is, provided it be the Father or 


Mother. Having taken for an equivo- 
cual expreſſion, the word ei x, ez/i for /. 
So that whereas it is in the Original, 


that the Brothers ſucceed N even 


with the Father and Mother who are 
the neareſt Aſcendants; they fancied, 
that it was only the Father and Mother 
who had right to ſucceed jointly with 


the end as if it were a favour 


granted to the Father and Mother, not 


to be excluded by the Brothers. 


ite Law of England, the Brothers and Sifters do 
ner contu with the Father in the Succeſſion of their de- 
ed Brot her and goo but 4 Father 1 5 

the Brothers and Siſters from the Suct as has been 
alreg OY by 8 for 
ſettling of Inteflates Eflates, the Rule is, that where 
there & fare Wift tor Childtin, | tht next of Kindred 


ſucceed ume the Inreftace. If the perſon dying Inteftlate' 


leaves. 


x 


4 Wife and Children, aus third part 

[ 744 
equial forrians, to and -amngſt the Children, 
and ſuch perſons as 24 repreſent them, in caſe any 
of the ſaid Children be dead. If there be wo Children, 
nov amy legal Repreſentatives of them,” then the Moiety 
of abe ſaid Ineſtat#'s Eftite is t0.be allorted to the Wiſe 


vally t very of the next of Kindred. 
' the Intaftars'; who are iñ equal degree, and thoft 
who Jegally regrefent them. In cafe there be no Wife, 
then all the Eftate is to be diſtributed equally to 
and amongſt the Children. And in cafe there be no 


7 ae hiteftate, and the Reſſdus of the ſaid Efate to. 
of the 


dfrivured equally 


| Child, then to the next of Kindred in equal degree; 


8 When 


the Aſcen- 


and | their legal Repreſentatives.” Stat. 21. & 2 3, 
Car. 2. cap, 19,] | 924 1854 
Eftares, the Mother who had ſurvived the Father of the 
Ifieftate, being the next in degree of Kindred to the de- 
cexfed, would have excluded the Brothers and Sifters 
222 as the Father does now; if the Lam 

nor received. an alteration in thut particular, by 4 


ſubſequent Statute, which allots unto the Mother only an 
e 


with the Brothers and Siſters of the deceaſed, 
az ha been alvendy obſtrved on the fourth Aticle of 
this Scam. Stat. 1. Jac. a6 caps 17. f. ) 


VII. 


If in the caſe of the Brother or Siſ- 


ter of the whole blood, who ſhould fuc- 


> og] ceed; to; their Brother or: Sitter joimly 


Nephews 
ſucceed 
together. 


with the Father, Or Mother, Or other 


Aſcrndants,. as has been ſaid in the fore- 


Children of a Brother of the whole 
blood that is deceaſed; the Children of 


the ſaid Brother would ſucceed likewiſe 


P 


[-dcrarding 40 this Ad of diſtribution of Inreſtates 


with the Aſcendants, and with the Bro- 


thers and Siſters of the deceaſed, and 


would have among them the ſhare which 


their Father, Brother to the deceaſed, 


would have had if he had lived. 


* FgSancimus ut ſi quis moriens relinquat aſten- 
dentium aliquem & fratres qui poſſint cum paren- 
tibus vocari, & alterius præmortui fratris filii, Et 
tantam accipiant portionem, quantam eorum fu- 
turus erat pater accipere, ſi vixiſſet. Hoc verò 
ſancimus de illis filiis fratris, quorum pater ex 
utroque parente jungebatur defuncto. Et abſolutè 


dicimus, ordinem, quando cum ſolis vocantur 


fratribus, eundem eos habere jubemus & quando 


cum fratribus vocantur aliqui aſcendentlum ad hæ- 


reditatem. Nov. 127. c. t. 


. £5” Altho' in this text there is men- 
tion made only of the Children of a 
Brother, and not of thoſe of a Sitter, 
yet there appears no reaſon to make any 
diſtinction between them. And it ſeems, 
that as the Rule explained in the pre- 
ceding Article calls to the Succeſſion 
the Siſters, as well as the Brothers, with. 
the Aſcendants  ' the Rule in this Article 


ought not to exclude the Children of 


Sit ſince they repreſent their Mo- 
thers, as well as the Children of the 
Brothers repreſent their Fathers. | 


But there ariſes from the Rule of this 
Article another difficulty, which pro- 


ceeds from this, that the 1277 Novel 
ſpeaks only of the caſe where the Chil- 
on of a Brother ſucceed jointly with 
their Uncle, Brother to the deceaſed, 
and with an Aſcendant, and that it makes 


no mention of the caſe where there is 


no Brother to the deceaſed, but only 


ſome Aſcendant, and the Children of a 


Brother that is deceaſed. Thus it might 
be called in TOs whether in this 
laft caſe the Ch ec 

Brother ſhould ſucceed with an Aſcend- 
ant, or if they ſhould be excluded by 
the Aſcendant, in the fame manner as 
they would have been before this 125 
Novel, which has eſtabliſhed this new 
Right in their fayour, contrary to the 
difpoſition of the 118t* Novel, which 
called only the Brothers alone with the 
Aſcendants. But ſince this 1 27th No- 


vel which calls the Children of the 


Brothers to the Succeſſion of their Un- 
cle, together with his other Brothers 
and the Aſcendants, has only made men- 
tion of the caſe where there are Bro- 


thers of the deceaſed, and ſays nothing 


of the caſe where there are no Brothers, 
the moſt learned Interpreters have been 


of opinion that this Law has left the 
caſe, of which it makes no mention, 
to de decided by the 1186 Novel, 


which by not calling them to the Suc- 
ceſſion, excludes them from it. It 1 
ave 


ildren of the deceaſed 
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tn hat manner Fathers, &c. Tit. 2. Sect. 2. 667 


have been an eaſy matter for Juſtinian to nn 3 
| D 4 af thirteenth Article econd Section | 
have explained himſelf fo as to have left 2 Title, and the 2 4 my 
no difficulty in this caſe. But perhaps as alfs the renth Seftiin of Taftaments; 


this Law, as well as many others, has x 


been made with a view to ſome particu- | | | 
lar caſe, rather than with a deſign to As we do not reckon in the nuinber 50; Her- 
of Children who ſucceed to their Fa- dane: of 


make a general Law for regulating all 
the caſes which might be comprehend- thers and Mothers, and other Aſcend-®##r4: 
ants, thoſe who are not lawfully be- 


ed under it; and that for that reaſon 

the Law was reſtrained to the particu- gotten; ſo we do not place among the 

lar caſe which gave occafion for it. To perſons who have right to ſucceed to 
their Deſcendants, the Fathers and Mo- 


which we mult add, that if it were ne- 
ceſſary to examine the queſtion, whe- thers, or other Aſcendants of this ſort 


ther when the deceaſed has no Brothers, of Children o. 
but. only Nephews with an Aſcendant, n 
the Nephews ought to ſucceed together e #e eighth . . 


with the Aſcendant; it might be with 
ſome reaſon urged in favour of the Le- 6 
phews, that the change which is the : 1 05 
_ occaliori that the deceaſed Has left no 
Brothers behind him, ought not to 
make their condition leſs favourable, 
nor deprive them of the Right of Re- 
preſentation, which is granted to them 
when there are Brothers. But in rea- 
Tong upon what is determined in this 
caſe, by theſe two Novels, the 118th, 
and the 127*h, it may be alledged againſt 
them, that' on one fide the Rules con- 
cerning the Interpretation of Laws di- 
rect, that the new Laws which dero- 
gte from the old ones be reſtrained to 
that which they expreſly determine &: 


5 8B O T. II „ 
Of the Rights which ſome Aſtend- 
ants may have, excluſive of the 
others in the Goods of the Chil: 
: dren. 3 


XL that has been ſaid touching 
the Succeſſion of Aſcendants, in 
the preceding Section, relates to the or- 
der in which they are ranked by the 
Laws which call them to the Succeſſi- 
and that on the other ſide the Nephews ons of their Deſcendants, and how they 
have not the Right of Repreſentation, ſucceed according to their ranks. And 
except in the caſes where theſe two in this Section we ſliall explain ſome pe- 
Laws have given it them; and that by culiar Rights which ſome Aſcendants 
the ancient Law, when there were on- may have, excluſive of others, on the 
ly Nephews of the deceaſed to ſucceed Goods of their Deſcendants = 
to him, they divided the Succeflion by For the better underſtanding this mat- 
the head, according to their number, ter concerning the Rights of Parents in 
without any Repreſentation Tf. the Goods of their Children, and the 
Vw Laws which relate thereto, it is neceſ- 
aer ae e. ſary to remark, that by the ancient Ro- 
cond Section of the Rules of Ia. Law. bis Sons wh fill in 
I See the laſt Remark on the eighth Article of the man Law, the Sons who were ſtill in 
econd Section F che third Title of this Blok, their Father's Family, that is to ſay, 
The Children who werenotemancipated, 
ee el 236 57 but were ſtill under their Father's Au- 
| thority, could have nothing of their 
own. And all that could fall to them 
either by Succeſſion, or Donation, or 
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＋ As Children and other 'Deſcendants 
9. Aſc en 7 8 5 5 

ants have ſucceed to łheir Fathers and Mothers, 
the Right of and other Aſcendants, in ſuch a manner 


o Strap TI a a 
I . Cn ory LIK, 7 r * 


Tranſmiſſi- 
on. 


that the Goods of the Inheritance are 
acquired to them before they do any 
Act as Heir, or even before they know 
the death of the Aſcendant to whom 
they ſucceed; ſo Fathers and Mothers, 
and other Aſcendants, have the ſame 
Right. And if having ſurvived their 
Deſcendants to whom they ſucceed, 
they ſnould happen to die before the 

had entred to the Succeſſion, they wo 0 
tranſmit it to their Heirs nn. 

Vo L. I. rot Se 93 


whatever they acquired by ws other 


way, even by their own Induſ 5. be- 
longed to the Father, 1 only that 
which the Son who was ſtill under his 
Father's Authority might get either by 
his Service in the Army, or by his {kill 
at the Bar b. For what the Son who 
was in his Father's Family had acquired 
by any of theſe two ways, was intirely 
is own, his Father having no manner 
of right to it; not ſo much as the U- 
fufru of itz to which was afterwards 


1 Qqqq 2 


1 © the 
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property and Uſufrutt belonged Whol- 


added that which the Son ſhould: ac- 


qt ure in the exrteſſe of any Publick Of. 


ce or Dignity, or in any Imployment 
that had a publick Salary annexed to 
it e. It was this fort of Goods which 


ee tafprenſe, by which was meant 


all that they 7 quired in the War, and | 
Petulinmy a; / ee, which compre- 
hended 1 that Was ut. thole other 
e another ſort 


ways. There was II 
of 7 num, to wit, 5 Which the 


Father gave out of his Eſtate to his 


Son who was fill in his Family, whe- 
ther it were in Money, or other things, 
gies he 5 manage it apart, and im- 


But the profit of this Preu- 


ban + belonged. to the Father, as pro- 
ceeding from his own Eſtate d. 


N 4 1, cui. aci 
de collat. 7 7 6. 
at ht Tre 3 65 772 2 5 5 $ 7 


Fre 2 8 «as uh. , See the third Article 
of Sectti 
4 Toto tit, F de peeul. 
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As to the Children who were eman- 
ated, whatever: they could acquire 
whs their own: and this was one of the 
cffo&s ; of Emancipation, - which was 
—— 5 this reaſon, the benefit of be- 
to ac 8 ger e 
— 114 51950-0009 16 l 
e F roy ping . 000 
l nig T HER 997 gone: 
My frerwards the Emperors gave to the 
Children Wh were under ws Father's 
Authority the- pro iety of i the, Goods 
which: they had! of their Mother, and 


What they got in-Magriages or, 
3 Gilt, and the Fathers — 


oy Ling, of the ſaid Goods f. And 
alt, Jaſtiniun ordered that ;all che giv 


Goch Which che Children, even thoſe 
whp were got emaneipated, ſhguld ac- 
ire, che fame; ſhould. he intirely thei 
own, in Nhäteven mahnor they-acquired 
tho ſaid G, Whether hy their on 
55 or by Succeſſion, or by ſome 
iberality, or 2 but under to 
reſeryesz one Was of the profit Whibh 


— — * ay whack in his Father's 

ade of the Patri- 
— ail bn K ather had * to 
his -care and 


management, 

the ſaid prof belonging 8 alle to the 
"ther, as it did former ely 
the Ancient Lag and the other x 


was; of the Uſufruct which Jette 


gone. o the Father gf all which the 


2 who were nor emancipated 
ſhould acquire, except | thoſe ſoxts of 
peculiar Patrimonies of which both the 


culled by the name of Peculium, 
'whilth they diſtinguiſhed into Pe- 


acer * 


Book II. 


ly to the Children by the ancient Law, 


in which he made no manner of alte- 


1 ation 8. 


LAY . Alu. mas. 458405. 24, 101 | 


8 I. 6. C. de bon, que lib. 


Theſe different diſpoſitions of the 
Roman Law with reſpect to the Right 


of Fathers. in the Goods of their Chil- 


dren, belonged likewiſe to the Father's 


Father, who had kept his Grand- chil- 


dren ſtill under his power, and he had 


the ſame Rights on their Goods; but 


here we have made mention — of the 


Father, and not of the Grand- father, 
for a reaſon which ſhall be explained in 
the Remark on the firſt Artic e of this 


Section. 
Seeing the ſubj ect matter of this 


Section takes in 1255 diſtinction of Chil- 
dren who are emancipated, and of thoſe 
who are not, it is neceſſary to remark 


concerning Emancipation, that which 


has been ſaid of it in the fifth and ſixth 
Articles of the ſecond Section of Per- 
1 and to add thereto, that we ſee 


CS £1 


remarkable „ e which diſtin- 
guiſh. the ſaid Cuſtoms among them- 
them like-, 
wiſe from the Provinces which are go | 


ſelves, and which diſtinguiſh 
verned by the Roman Law. Theſe 


ferences conſiſt not only in what relates 


to the Rights of Parents in the Goods 
of their ildren not emancipated, but 
alſo in the ways by which Children are 
held to be emancipated. Thus, as 

touching the Rights. of Parents to he 


Goods of their Children not emanci- | 


pated there are ſome Cuſtoms which 
erhe Uſufruct, not only to the Fa- 
_ but allo. to the Mother, and to * 
urvivor of the Goods of 
their Children, until they come of Age. 
There are ſome Cuſtoms which retain 
{till ſomething of the ancient Roman 
Law, inithat, by ihe fid:Caſtoms, Do- 
nations made to: Children; who are not 


emancipated,,| belong to the Father, 
ing the change which 7 Yo 


not wi 
tiniau made in the ſaid ancient Law, as 
has been. already taken notice of. O- 
— Guitoms again ive to the Father 
ty af all the Movrables 
wech the chance to acquire 
e litbes the age of five 
Doſs e . And other — 
e differently concerning 
thing. . E it is even 


faid, that the Patetnal * does 


not take place there. 
As 
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In ivhat manner Fat herb, &c. 
"Tres 2 } 75 F 


As to the ways by which Children are 


held to be emancipated, the moſt uni- 


verſal is that which is almoſt every 
where in uſe by Marriage, becauſe the 
Huſband becomes thereby the Head of 
his Wife and Family. Emancipation is 
likewiſe periommed by an Act made in 
due formbh. There are ſome Cuſtoms 
where the Son is emancipated by his at- 
taining the age of twenty years, others 
at the age of five and twenty, or if he 
has a Publick Officei, or it he carries 
on a Trade ſeparately by himſelf, with 


the knowledge and approbation of his 
Father and Mother. There are again 


ſome Cuſtoms where the Son is held to 
be emancipated, if he lives in a diſtinct 
Habitation from his Father, which may 
be gathered from the twenty fifth No- 
vel of the Emperor Leon. In ſome Cuſ- 
toms Marriage does not emancipate the 
Children of Noblemen, unleſs the ſame 
be therein expreſly mentioned; neither 
does it emancipate perſons of an inferior 
Rank, until that after their Marriage 
they have lived a year and day out of 
the Houle, and ſeparate from their Fa- 
thers:” And there are likewiſe ſome Pro- 
vinces which are governed by the Ro- 
man Law, where Marriage does not c- 
mancipate. 207 
V. J. ult, C. de emancip. lib. 


1 J. 8. 4. in 6 uib, mo 4 16. ar. a, as. n ale. 
C. de conſul, _ 4 | jus. Pai. Nu. fi 


Me have made here theſe Remarks 
concerning the different diſpoſitions of 


the Roman Law, and of the Cuſtoms of 


France, not only becauſe of the relation 
they have to the ſubject matter of this 
Section, but to ſhew by this diverſity 


of diſpoſitions, without mentioning o- 
thers of the Roman Law, which it 


would have been ſuperfluous to explain 


here, that, as it has been remarked in 
other places, the matters which may be 
regulated by Arbitrary Laws, ate ſub- 
jiect to this multiplicity of Rules, not 


only in different places, but even in the 


{ame places, according to the times and 


the different yiews of thoſe who have 


1 See rhe eleventh Chapter of the Treatiſe of Laws. 


It remains only that we ſhould ac- 
quaint the Reader, that among the ma- 


ny Rules relating to the ſubject matter 
of this Section, we haye confined our 
ſelves to thoſe which are both agreeable 
to the Roman Law, and moſt univerſal- 
ly received. Which takes in all the 
Principles and Rules which are moſt eſ- 
ſential in this matter. os 
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1. The Father has no right in the Proper- 

t of the Goods acquired by the 

e ͤ 7 NT 

2. The Father has the Uſufru# of the 

Goods of his Children who are not 
„ -- emancipated. . . _ 
3. The Father bas not the Uſufrutt of the 
Son peculiar Patrimony. © 

4. Nor of the Gifts of the Prince. 

7. Nor of that which is given on condi- 
_ tion that the Father ſhall not have 

Ihe Uſufrutt of it. 

6. The Father ſucceeding to his Son toge- 
I ther with the Brother has not 
the Uſufrutt of their Portions. 

7. The Father's duty in relation to the 

Goods of which he has the Uſu- 
VV OL TRAN 
8. 10 Riker has the Property of all the 

advantage that he makes by the 
Uſufrutt. 3 
9. If the Father ſuffers his Son to enjoy the 
Pirofits, they are the property of 
the Son. Th, ; 
10. Parents have their Alimony, and 
other neceſſaries out of their Chil- 
x ONS ble rare 9 
11. Parents are bound to nouriſh and 
maintain their Children. 
12. Parents and Children are not bound 
peur one another's, Debts. 
13. The Mother is not bound to maintain 
the Children, but in default of the 
FNR V 
14. Ii is the ſame. thing with reſpett to 
+ the Grand-father by the Mother's 
FLO 6 ſorts of Rights which Aſcendants 
Have in the Goods of their Chil- 
Wert t ene n e n 0 et b 
16. Tbe things given 'by the Aſcendants 
Mer e 
17. The Father takes back the profits 
. which have Procecded from his 


So eee mo 
18. The Change made by ſecond Mar- 


11 


3 


NF all the Goods which. che Chil- 1. 2 Te. 


: N Mr ther has no 
dren may acquire by their Labour Rinks in th 


or Induſtry, or which may come to 5% 
them by any other Title whatſoeyer ; e Good: 
whether they be emancipated, or not, acquired g. 


"i . 


1 \ 
. 


% 1 . 


Profit which may have ariſen from the 
0 Goods 


whether they be Adult, or under the 2 chi 
age of Was whether they be Males 44er. 
or Females, the Father has no right in 
the Property of them, which belongs 
ſolely to the Childrena, faving only che 
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Goods of the Father, which he had put 
into the hands of his Son who was not 
emancipated. For the Propricty of the 
ſaid proſit would belong to the Father b; 
but he has in the Goods acquired by his 
Son a right to the Uſufruct of Gag 
which ſhall be explained in the follow- 


Si quis itaque filiusfamilias vel patris ſui, vel 
avi, vel proavi in poteſtate conſtitutus, aliquid ſibi 
acquiſierit, non ex ejus ſubſtantia cujus in poteſtate 
fit, ſed ab aliis quibuſcumque cauſis, quiz ex'libe- 
ralitate fortunz, vel laboribus ſuis ad eum perveni- 
ant, eas ſuis parentibus non in plenum, ſicut antea 
fuerat ſancitum, ſed uſque ad uſumfructum ſolum 
acquirat. Et eorum uſusfructus quidem apud pa- 
trem, vel avum, vel proavum, quorum in ſacris 
ſit conſtitutus, permaneat: dominium autem filiis- 
familias inhæreat, ad exemplum tam maternarum, 
quàm ex nuptialibus cauſis filiisfamilias acquiſitarum 
rerum. Sic etenim & ti nihil derogabitur, 
uſumfructum rerum poſſidenti: & filii non luge- 
bunt quæ ex ſuis laboribus ſibi poſſeſſa ſunt, ad a- 
lios transferenda aſpicientes, vel ad extraneos, vel 
ad fratres ſuos, quod etiam graviùs multis eſſe vi- 
detur. J. 6. C. de bon. que lib. 
| Si quid ex re patris obveniat, hoc ſecundùm 
antiquam obſervationem totum parenti acquiratur. 
Quæ enim invidia eſt quod ex patris occaſione pro- 
um eſt, hoc ad eum revertit. F. 1. mf. per quas 
perſ. cniq. acquir. N | 


In this Article we have made mention only ef the Fa- 


ther, and not of the Grqud. faber, with reſpect to the 
Uſufrudt; and likewiſe in . aw irc Articles there is 
mention made only of the Father; becauſe that whereas 
by the Roman Law the Son wi was married remained 
ſtill in the power of his Father, and that thus the Grand- 
children, as well as their Fathers, remained likewiſe un- 
dier the authority of their Grand. father, who had for 
that reaſon the Uſnfruth of their Goods ; by the Uſage in 
France #he Sn who marries. being emancipated by "the 
Marriage, except in ſome particular places, as has been 
obſerved 5 the Preamble to this Section, the Father has 
neither the Property nor the Uſufruit of any thing that 
the married Son el 0 "Gf ys 7 whatever 
the Children of this married Son mg acquire belongs to 
their Father, and not to their Grand. father. But if it 
Should ſo happen, that the Grand. father, or Father, had 
little or no Elan of their own, ir the Uſufeuitof any Goods 
belonging to their Children or Grand. children, they would 
have always a right to take what is neceſſary for their 
Maintenange out of the Eſtate belonging to their Children, 
as ſhall be ſhewn in the teh Article. | 
2. The Fo» The Father has the Uſufruct during his 
ther has the Life of the Goods which his Children who 
er Fare not emanci pated may have acquired . 
his Children Unleſs it be of the Goods that are ex- 
who are not Cepted by the Rules which follow. 


emancipa- a 5 
1 n oft ofthe men and n diff. 


3. The K. The Father has not 
nan What his Son who is not emancipated 
e may have of that ſort of peculiar Patri- 


Lalla fe. mony which is acquired either in the 

trimoy, Army, or at the Bar, or in the exerciſe 
of ſome Dignity, of ſome Office, or 
Publick Imployment e. 


„ Sc, Book II. 
, 5 Si * I g err SS * 1 | * 4 : 


uſumfructum patrem, vel avum, vel proavum ha- 
bere veteres leges concedunt : in his enim nihil in- 
novamus, ſed vetera jura intacta ſervamus. Eadem 
obſervando etiam in his peculiis, que, quaſi caſtren- 
ſia peculia, ad inſtar caſtrenſis ii acceſſerunt. 
J. 6. C. de bon. qua lib. V. I. ult. C. de inoff. tefl. “ 
J. An. C. de . nn. . . 

Fa Son who i ſtill in his Father's 
carry on a Trade ſeparately from that of bis Father, and 
that with his Father's conſent, would it not be juſt that 


the profit ariſing from . . 
to the Son as it is regulated by ſome Cuſtoms, as has 
een obſerved in the Preamble ? V. Nov. Leon. 23. 


IV. - 
Me muſt likewiſe except out of the 4. No of 
Goods belonging to the Son that is not % Gifts of 
emancipated, of which the Father has a 
right to the Uſufruct, that which the 
Son receives from the Prince's Bounty. 
For a Benefit of this kind ſuppoſes at 
leaſt an equal merit, if not a greater, as 
the bare Service in the Army. And 
the Fayours of the Prince do not admit 
of any diminution to the prejudice of 
thoſe whom he is pleaſed to honour 
with them. ; | 
-. © Chm multa ep imperialibus donationi- 
bus jam præſtita ſunt, dignum incrementum & his 
conferre noſtra dignata eſt clementia. Si quis igitur 


à ſereniſſimo principe, vel à piiſſima auguſta, ſive 


maſculus, ſive feemina donationes {ſit conſecutus, 
vel conſecuta, five mobilium, ſive immobilium, five 
ſe moventium rerum, filiusfamilias tamen conſtitu- 
tus, vel conſtituta, habeat hujuſmodi res omni ac- 
quiſitione abſolutas, & nemini eas acquirat, neque 
earum uſumfructum pater, vel avus, vel proavus 
ſibi vindicet. Sed ad ſimilitudinem caſtrenſis E 

ias 


culii omnem facultatem in eas filii vel filiæfami 


habeant; ut enim imperialis fortuna omnes ſuper- 
eminet alias, ita oportet & principales liberalitates 


culmen habere præcipuum. J. 7. C. de bon. quæ lib. 


| 1 V. 
The Goods given to the Son that is 5. Nor of 
not emancipated, whether it be by any hat which 
of his Aſcendants, or by other perſons, J KN ow 
upon this condition, that the Father ,j,, be 
ſhall have no right to the Uſufruct of parker ſhall 
them, are excepted. from the Rule vor have 
which gives the Uſufruct to the Father; the bY 
and this condition ſhall have its effect f. TA i. 


Sancimus igitur licentiam eſſe matri & avi 


aliiſque parentibus, poſtquam reliquerint filiis par- 


tem quæ lege debetur, quod reliquum eſt ſuæ ſub- 
ſtantiæ, ſive in ſolidum voluerint, ſive in partem 
filio vel filiæ; nepoti vel nepti, & deinceps deſcen- 
dentibus donare, aut etiam per ultimam relinquere 
voluntatem, ſub hac definitione atque conditione, 
fi voluerint, t pater, aut qui omnino eos habent in 
JRun in his rebus neque uſumfrutium, neque quod- 

bet penitus habeant participium. Hac enim & extra- 


neis relinquere poterant, unde nulla tibus uti- 
litas naſceretur. Hoc itaque non ſolùm parentibus, 


ſed etiam ' omni perſonæ licere præcipimus. Nov. 


117. c. 1. 


| There are ſome Cuſtoms which make the ſame ex- 
ception to the Uſufrutt of the Father which is explained 

is this Article. | 5 
VI. In 
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In what Manner F. athers, &c. Tit. 2. Sect. 2. 67 1 


Ke? VI. 
6. The Fa- In the caſe where the Father ſurviv- 


2 ing one of his Children who leſt behind 


Vis Son toge- him Brothers of the whole Blood, ſuc- 
ther with ceeds to him together with the Bro- 


the Bro- thers, as has been faid in the ſeventh 


there, bs Article of the firſt Seftion, ſeeing he 


= of has the Property of one Portion ot the 


their Por- Goods of his deceaſed Child, he has not 
Hons. the Ulufrudt of the Portions belonging 
to his other Children, Brothers of the 
deccaſed s. 
£ Aſcendentium & fratrum ſinguli æqualem ha- 
beant portionem. Nullum uſum ex filiorutn, aut 
filtarum portione, in hoc caſu, valente patre ſibi 
itüs vindicare. Quoniam pro hac uſus portione, 
itatis jus ſecundum proprietatem per præſen- 
tem dedimus legem. Nov. 118. c. 2. 


VII. 


7. The Fa- The Father who has the Uſufruct of 


ther duty the Goods of his Children, is bound to 
in relation 
ta the Good ITY" | 8 
* which be the ſaid Goods, to prelerye the Rights, 
as the U. to get in the Debts, to proſecute and 
ſufruct. defend the Law-Suits, to lay out the 
neceſſary Expences, and in general to 
do every thing that a faithful Admini- 

ſtration requires, 

b Parentes autem penes quos maternarum rerum 
utendi, fruendiq; tantum poteſtas eſt, omnem de- 
bent tuendæ rei diligentiam adhibere. Et quod 
jure filiis debetur, in examine per ſe, vel per procu- 
ratorem poſcere: & ſumptum ex fructibus impigre 
facere: & litem inferentibus reſiſtere. Atque ita 
omnia agere, a ee ſolidum perfectumque do- 
minium eis acquiſitum fuiſſet. I. 1. C. de bon. mat. 
See in the Title of Uſufruct the Rules which may 
agree to the Uſufruct of Fathers. 


RD VIII. 
8. The Fa- If the Father having reaped ſome ad- 
ther has the vantage from the ſaid Uſufrudt, makes 
all the al. any purchaſe therewith, or encreaſes o- 
vantage ther wiſe his Eſtate thereby, he may diſ- 


that he poſe of the income thereof as he pleaſes; 


_ and whatever part thereof ſhall be found 
14% Ni. to remain in his Succeſſion, the ſame 


FO: ſhall be common to all his Children; and 


the Child from whoſe Goods he has 
reaped this profit, ſhall have no greater 
ſhare thereof than the others. For it 
was a Right which the Father had ac- 
quired, and which belonged to him in 
the ſame manner as his other Goods i. 


i Et ſi quid ex uſu earum (rerum) pater avus 
vel prbavus collegerit, habet licentiam quemadmo- 
dum cupit hoc diſponere, & in alios hæredes tranſ- 
mittere. Vel fi ex earum rerum fructibus res mo- 
biles, vel immobiles, vel ſe moventes comparaverit, 
eas ełĩam quomodo voluerit habeat, & ttanſmittat, 
& in alios transferat, ſive extraneos, five liberos 
ſuos, five quamlibet per ſonam. J. 6. F. 2, C. de ben. 


4 


take care of every thing that belongs to 


. 
But if on the contrary the Father 9. Ile 
who had the Uſufruct of the Goods of Father [fe 


one of his Children, lets the Child him-# 15 1580 
ſelf reap the profits, tlie other Children .it they 


cannot after the Father's death claim are the pro- 
any thing on account of the ſaid Uſu- 75 the 
fruct, nor of the advantage that has “. 
been made by it. For it was free for 

the Father to abſtain from the Uſufruct, 

and to let the Child to whom the Goods 
belonged enjoy the profits thereof!. 


' Sin autem res ſibi memorato modo acquiſitas 
parens noluerit retinere: ſed apud filium aut filiam 
vel deinceps perſonas reliquerit, nullam poſt obitum 
ejus licentiam habeant hæredes alii patris, vel avi, 
vel proavi, eundem uſumfructum, vel quod ex hoc 
ad filiosfamilias pervenit. utpote (patri debitum) ſibi 
vindicare. Sed quaſi diuturna donatione in filium 
celebranda, qui uſumfructum detinuit, quem patrem 
ejus habere oportuerat, ita cauſa intelligatur, ut 
eundem uſumfructum poſt obitum patris ipſe lucre- 
tur, parente jus exactionis quaſi ſibi debitæ à filio 


qui uſumfructum conſenſu ejus poſſidebat, ſuæ pof- 


teritati, vel ſucceſſioni minimè tranſmittente. Qua- 
tenùs in omni pace inter ſe ejus ſucceſſio perma- 
neat, nec altercationis cujuſdam (maxime inter fra- 
tres) oriatur occaſio. I. 6. F$.2. C. de bon. que lib, 


7 X. 
Whether the Father have ſome Uſu- 10. Parents 


the Aſcendants both by the Father and' 
Mother's fide, who happen to be in the 
like want, have the ſame right n. 


m Parentum neceſſitatibus liberos ſuccurrere juſ- 
tum eſt. J. 1. C. de alend. lib. ac parent. © 

Competens judex 2 filio te ali jubebit, fi in ea 
facultate eſt, ut tibi alimenta præſtare poſſit. J. 2. 
eod. 

Utrum autem tantùm patrem, avumve paternum, 
proavumve paterni avi patrem, cæteroſque virilis 
ſexus parentes alere cogamur, an verò etiam ma- 
trem̃, cæteroſque parentes, & per illum ſexum con- 
tingentes cogamur alere, videndum. Et magis eſt 
ut utrobique fe judex interponat, quorumdam ne- 
ceſſitatibus facilins ſuccurſurus, quorumdam ægri- 
tudini, & cùm ex æquitate hæc res deſcendat cari- 
tateque ſanguinis, ſingulorum deſideria perpendere 
judicem oportet. Idem in liberis quoque exhiben- 
dis à parentibus dicendum eſt. rgo & matrem 
cogemus præſertim vulgò quæſitos liberos alere, tiec 
non ipſos eam. J. 5. F.2. 3. & 4. F. de agnoſe. & 
al. 10. Alimenta autem pro modo facultatum 
erunt præbenda egentibus. d. I. f. 19. Filia tua 
non ſolùm feverentiam, ſed etiam ſubſidium vitæ 
ut exhibeat tibi, rectoris provinciæ auctoritate com- 
pelletur. J. 5. C. de patr. pot. 
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for one ano- 


It is to be remarked on this Article, that the Fathers 
and Mothers of Baſtards have the ſame Right. And 
' although the Text quoted on this ſubjett ſpeaks only of the 
Mother, yet it is the ſame Equity, with regard to the 
Father, "when he is known, And this duty is likewiſe 
reciprocal on the part of the Parents towards the Chil- 
uren of this kind. 
See the remark on the * Article of the ſe- 
cond Section of the firſt Title of the firſt Book. 
XI 
11. Parents As Children are obliged to nouriſh 
are bound inet Their Pare ſo P 8 
5 and maintain their Parents, ſo Paren 
mee 20 are bound to take the ſame 
rain their care of their Children, not only becauſe 
Children. of the Uſufruct which they may have 


of their Goods, but by the Right of 


Blood, and according as the Eſtate of 
the Parents may be ſufficient for that 
purpoſe, unleſs it be that the Children 
render themſelves unworthy thereof. 
And in general it is a reciptocal du- 
ty between Aſcendants and Deſcen- 
or that ſuch of them as are able 
ought to maintain thoſe who are in 
want u. 


a Idem in liberis quoque exhibendis a parentibus 
dicendum eſt. l. 7. f. 3. F. de agn. & al. lib. 

Si patrem tuum officio debito promerueris, pa- 
ternam pietatem tibi non denegabit, Quod fi ſponte 
non fecerit, aditus competens judex alimenta pro 
modo facultatum præſtari tibi jubebit. J. ult. C. de 

alen. lib. ac parent. * 
Ipſum autem filium, vel filiam, filios vel filias, & 
deinceps alere patri neceſſe eſt: non propter hære- 
ditatem, ſed propter ipſam naturam, & leges quæ 
A parentibus alendos eſſe liberos imperayerunt: & 
ab ipſis liberis parentes, fi inopia ex utraque parte 
vertitur. J. ult. §. 5. de bon. que lib. Non tantum 
alimenta, verum etiam cætera quoque onera libero- 
rum patrem ab judice cogi præbere, reſeriptis con- 
tinetur. I. 5. f. 12. F. de agnoſc. & alend. lib. Quòd de 
alendis matre & filiis indigentibus definivimus, hoc 


$i 
quoque in omnibus aſcendentibus deſcendentibuſque 


perſonis utriuſque naturæ, valere præcipimus. Nov. 
117. c. 7. in fe | 
| XII. 
12. Paremi We muſt not reckon aniong the ne- 
and Chil- ceſſaries which Parents have a right to 
pay ee have ſupplied out of their Childrens 
Goods, the Debts which they owe. 
ter; For the duty of Children towards their 
Debrs, Parents is limited to what may regard 
their Perſons. And it is the ſame thing 
as to the Debts of the Children with re- 
ſpect to their Parents. But if a Father, 
or other Aſcendant were in Priſon for 


Debt, and his Son had the means of 


delivering him out of Priſon, by oblig- 
ing himſelf to produce him when re- 

ured, or to pay the Debt if he was 
able, if the Son ſhould fail in this duty 
towards his Father, his ingratitude would 
deſerve that he ſhould be diſinherited 
according to the circumſtances o. 

* Parens quamvis ali a filio ratione naturali de- 
deat, tamen xs alienum ejus non efſe cogendum 
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exolvere filium, reſcriptum eſt. J. 5. F. 16. F. de 
agnoſc. & al. lib. Neque ex ejus filii perſona qui 
cum: ſui juris eſſet, mutuam pecunlam accepit, pa- 
ter ejus, {i non fidem ſuam obſtrinxit, conveniri 
poteſt: neque ex ejus quem in poteſtate habet: ſi 
{ine juſſu ejus contractum eſt. J. 1. C. fl. pro patr. 
vel pat. pro fil. 4 | 

See concerning what is ſaid of Diſinheriting,, 
the third Article of the ſecond Section of undutifut 
Teftaments. . | | 

| XIII. 
This duty of nouriſhing and maintain- 13. 7% 
ing the Children belongs principally to Mother is 
the Father, and the Mother is not bound dr %m4 
to it, except where the Father's Eſtate 8 
is not ſufficient. Thus the Mother, hen, but 
who in caſe of the neglect or refuſal of in default 
the Father, or in boy, of his abſence, J the Fa- 
has been obliged to ſupply her Child“. 
with thoſe neceſſaries out of her own 
Eſtate,” may recover it out of the Fa- 
ther's Eſtate, unleſs it ſhall appear that 
ſhe has only given ſuch things as ſhe. 
ry 45 have given out of a Motherly 
Affection, even although the Father had 
maintained the Child out of his own 
Eſtate P. 


Si mater alimenta quæ fecit in filium a patre 
repetat, cum modo eam audiendam ita divus Mar- 
cus reſcripſit Antoniæ Montanæ, in hæc verba. Sed 
& quantum tibi alimentorum nomine, quibus ne- 
ceſſario filiam tuam exhibuiſti, à patre ejus præſtari 
oporteat, judices æſtimabunt. Nec impetrare debes 
ea quæ exigente materno affectu in filiam tuam ero- 

tura eſſes, etiamſi a patre ſuo educeretur. I. 5. 
. G al. lib. | 


. 


The Children of Daughters cannot 24. E 
claim their maintenance out of the e ſame 
Eſtate of their Grand- father by the Mo- %, witß 


ther's ſide, except in the caſe where the . 
Father or Grand-father by the Father's father 5y 
fide are not able to maintain them. % Ne. 
For the Children of the married Daugh-*"* /- 
ter are under the power of their Father, 

and out of the Family of their 

father by the Mother's ſide d. 


L Non quemadmodum maſculorum liberorum 
noſtrorum liberi ad noſtrum onus pertinent, ita & 
in fœminis eſt, Nam manifeſtum eſt, id quod filia 
parit, non avo, ſed patri eſſe ſuo oneri: niſi pater 
_ * fit ſuperſtes, aut egens eſt. 1.8. F. de agn. 


XV. 


All the foregoing Rules reſpect the 15. Te 
Rights which Parents have in theſes of 
Goods of their Children during their #2 
Childrens Life. And as to the Goods 2% 4 


ſeendants 


which they leave behind them at their Ive in the 


death, if they die without Children, Gd, of 
their neareſt Aſcendants who ſurvive i Chi. 
them ſucceed to them, as has been ex- — 
plained in the preceding Section, unleſs 


it 
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In dubat thanner Fathet's, &c. Tit. 2. Sect. 3. 


it be in ſuch Goods as are excepted by 
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16. The If in the Inheritance of a Perſon WhO 

4 "PH dies without Iſſue, and who leaves be- 

4. * hind him a Father and Mother, or other 

revert © Aſcendants, t here ſhould happen to be 

them. ſome Goods which had been given to 
the ſaid perſon by one of the Aſcen- 
dants who ſurvive him; he who gave 
the ſaid Goods 78 take them back a- 
gain, by vertue of the Right which is 
called Reverſion, and he will exclude 
from them all the other Aſcendants, 
even the neareſt, who would exclude 
him from the reſt of the Goods. 


gte the following Section, where the Right of Re- 
verſron is explain ed. | 4 | $536: 24 ELL I, 

1 XVII. | 
7. Ie Fa- It is neceſſary likewiſe to remark, as an 
2 _ Exception wide Rue which calls jointly 
profes do the Succeſſion all the Aſcendants in the 
which have {ame degree, that if a Son who was not 
proceeds emancipated, whom his Father had in- 
from bis truſted with the management of ſome 
ſmall Patrimony, had made any profit 
by itz his Father and his Mother hap- 
— — to ſurvive him, whatever profit 
ad been made of the. ſaid Patrimony 


which the Father had intruſted the Son 


with, would belong to the Father, he 
having as it were already a Right to it 
before the Son's death, as has been ex- 
e in the firſt Article; and the 

other would only have a ſhare in the 
other Goods which the Son had acqui- 
red ſome other way. And it would be 
the ſame thing in the caſes where the 
Brothers of the whole Blood ſhould like- 
wile ſucceed, whether it were with the 
Father alone, or with the Father and 
Manner . 

Si quid ex re patris ei obveniat, hoc ſecundum 
antiquam obſervationem, totum parenti acquiratur. 


§. 1. int. per quas perſ. cuiq. acquir. 
See the ogg quoted — 5 firſt Article, in which 
there are theſe words, Non ex ejus ſubſtantia cujus 


in poteſtate ſit. 


XVII. 


18. e We mult in the laſt place take notice 
— of one other cauſe which occaſions ſome 
ſecond Ma- change in the Rights of Fathers, Mo- 
riages, thers, and other Aſcendants, to the 
Goods of their Children; which is the 
caſe where the Father, Mother, or o- 
ther Aſcendant who has Children, hap- 
pens to marry again, which is a matter 
* is neceſſarily to be diſtinguiſhed, 
Oi. 6 | 
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teenth Article of the foregoing Section, 
where it, was neceſſary to make mention 
of it, as being one of the Rights which 
the Aſcendants have in the Goods of the 
Deſcendants; but we ſpoke of it there 
only in general and for Order's ſake. 


And ſeeing this matter has ſome Rules 


which are peculiar to it, they ſhall be 
explained in this Section. 

The Right of Reverſion, which gives 
back again to the Aſcendants the things 
which they had given to their Deſcen- 
dants who die before them without 
leaving behind them any Children, is ſo 
1 that it has been equally received 


both in the ancient and modern Ro- 


man Law: And it is likewiſe received 
in Frauce, both in the Provinces which 


are governed by their Cuſtoms, and in 


which follow the Roman Law. 
We ſee in the Laws two motives of 
Equity, which make this Right of Re- 
verſion to be juſt and favourable. One 
is, to give to the Aſcendants this com- 
fort, of not ſuffering at the ſame time 


thoſe 


the double loſs of their Children, and of 


the Goods which they had ſtript them- 
ſelves of in their favour :. And the other 
motive, which is a conſequence of the 
former, is not to diſcourage Aſcendants 
from exerciſing their 8 towards 
their Deſcendants, as it might happen 
if they ſnould have any reaſon to fear 
this double Loſs b. But altho' theſe mo- 
tives of the Right of Reverſion regard 
equally the Father and Mother, and all 
the Aſcendants by the Father and Mo- 
ther's ſide; yet the Reverſion was li- 
mited in the 3 Law to the Father, 


and to the Aſcendants by the Father's 


ſide, who had in their Power the Chil- 
dren to whom they had given any 
thing; and the Mother, with the Aſcen- 
dants on her fide, had not this Right 
unleſs they had ſtipulated it<. And 
ſome Interpreters have been of opinion, 
that Juſtinian had entirely aboliſhed this 
Right, and that the Father and Grand- 
father by the Father's ſide were exclud- 
ed from it by his 118" Novel, becauſe. 
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Right of Reverſion in the ſix- 
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Hi gyo 3: lsa! 
Tbisinte ion, which is 00 wide 
y diffetent froni the Spirit of the aid 
w, has —2 been received in France, 
and it may be ſaid; that the words o 
this Novel of Yuſtinian - cannot” have 
this effect. Fbr this Right''of Rever- 
lion, which is ſb expreſly eſtabliſhed 
ſeveral Laws, and ſo equitable that it is 
as it were a t of the Law of Nature, 


coald never be aboliſhed oy a 7 that 
males no memion of it a Wi 
ſhould have reaſon to . 


the hardſhip of a Law, which ſhould 
ordain in th caſewhich we have juſt now 
mentioned, that the Mother ſhould ex- 
chude the Grand-father from the Right 


of Reverſion. ' Thus Juſtinian not have 


8 expteſly aboliſhed this Right by the 
d Novel, it ought to ſubſiſt —— 
to that Rule 3 the Interpre 
tion of Laws, which directs us IG 81 
coticile the ancient Laws with the new, 
by interpreting the one by the other, 
and giving to them all the juſt effect 
which their intention demands, in 8 
thing where they are not contrary to 
ont ahother, and in that which the lat- 
ter Laws have not abrogated. But if 
this Rule comprehends likewiſe the Ar- 
bitrary Laws, it ought with much more 
reaſon to be underſtood of the Laws 
that are founded on Natural Equity, and 
ialty thoſe which, as this Law 
touching the Right ok. Reverſion to 
Aſcendants, have for their Principles 
Truths which cannot be called in que- 
ſtion without a kind of inhumanity. 


: e detent rd of the ſecond Settion of 
the Babes Le. 
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And it may likewile be added, that the 
natural of the Right of Rever 


it, not to be conſidered as a part of th 
Suceeſſion of 3 to Ae bom ch 
had 7. ut to . 
ſeparated Rem the Succellion, 5 e 
to be returned to the "Aſcendant who 
has this Night. For the Gifts of Aﬀceti- 
dants to their Deſcendants imply 
tacit condition, that if it haf tha 
the Donor ſurvives the Dones who dies 
without Children, he ſhall take back 
again that thing which he ftri — 
ot only with the view of ing it 
to his Deſcendants. Thus this 23 
with reſpect to the Aſcendant who 3 
it, may be conſidered as not bei 
part of the Inheritance of the Do 
and by conſequence not ſubject to * 
LANG which regulate Succeifions. 


The cOoNTENTS. 


I, e of Reverſion. 
2. Two ſorts of Reverſion, either by the 
, or by Agreement. 
. The Reverſſon by Agreement is regu: 
© lated by the Agreement. 
ane, if things given in favour o 


arriage. 

5. 7 bis Right 5 not hinder the 
which do ariſe out of he 251 
ſubject to the Reverſon. 

6. Qi Father has the Ræver an of the 

\  Dowry given by the Grand 2 

. on the Father's fide. 


I. 


Fa 4 
* 


things which he had given him, as ſhall 
be plained by the avis Rules . 


* Quod dedit iterum ad eum revertatur. I. alk. C. 
comm. utr. * 


| II. 
We ought to diſti 


ſtipulared by els Agreement, 
whether it be by 15 Panda, or any 


other Donor, even a Stranger b, that is 


Jonee is no 


ro ſay, one to whom the 
ways related. | 
28 
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D Y the. Right of Reverfioa 3 is nu 1. Defini- 
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two forts of 2. Two ſorts 
the Right of Revere That which I Rever- 

the Law gives to Fathers and other 
Aſcendants, altho' there be no Agree- 7 3 
ment about it: — dine which has been grecmenr. 
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In "what nummer Fathers, &c. Tit. 2. Sect. 4. 


Si quis pro filio ſuo ante nuptias donationem 
conſcripſerit, vel dederit, vel pro filia ſua dotem; 

&& hoc quod dedit, iterum ad eum revertatur, vel 
ftipulatione, vel lege bye faciente, Cc. I. ult. C. com. 
ur. jud, Si non ſpecialiter extraneus dotem dando, 
in ſuam perſonam dotem ſtipulatus fit, vel pactum 
fecerit &c. I. un. F. 13. C. de rei ux. aft, Extra- 
neum autem intelligimus omnem citra parentem 
per virilem ſexum aſcendentem, & in poteſtate da- 
tam perſonam non habentem. d. F. in f. V. tit. 
Ulp. 6. §. 1. V. Nov. Leon. 25, 

Altho the Reverſion which is mentioned in theſe laſt 
Texts was of a larger extent than that which is ſpoken 
here; and that it had this effect, that the Dowry 
was reſtored to the Donor not only in the caſe where the 
Daughter that was endowed died, but even in her life- 
time in caſe 7 4 Divorce; yet we have added theſe two 
Texts, in order to obſerve therein two things, One is, 
that when a Stranger gave a Portiolf with a Woman in 
Marriage, he had not this Right of Reverſion, unleſs he 
had ſiipulated it : and the other is, that they reckoned in 
the number of Strangers, even the Mother, and the 
Aſcendants by the Mother's ſide, becauſe they had not 
the Daughter in their . See touching this Re- 
mark that which is made on the fourth Article, 


Oy . 
3. The Re- The Reverſion by Agreement hath 


verjion &y its effect, ſuch as it is ſettled by the A- 
Fs pany 324 7 greement, whether it be between Aſcen- 


by the 4-dants and Deſcendants, or other per- 
greement. {ons e. 12 7 5 


© The Agreement about the Reverſion having nothing 
unlawful it, it hath its effect according to the Rules of 
Covenants . | 
| See the Texts cited on the foregomg Article, and the 
eleventh Article of the ſecond Section of Dowries, 


See the cloſe of the Remark on the fifth Article. 


IV. of ents 
4. Revert. If a Father, a Mother, or other 
on of things Aſcendant having endowed a Daughter, 


2 mfa- or made ſome preſent to one of his 
Adarriage. Children, or Deſcendants, in favour of 


their Marriage, ſurvives the Donee, who 
dies without Iſſue, he ſhall take back the 
things which he gave. - And although 
the Reverſion of the ſaid things has not 
been expreſly ſtipulated, yet the Donor 
ſhall have them before any other Heir, 
and even preferably to the neareſt Aſcen- 
dant, Who perhaps may exclude him 
from the Inheritance of the ſaid Donee d. 


Jure ſuccurſum eſt patri, ut filia amiſſa, ſolatii 
loco cederet, fi redderetur ei dos ab ipſo profecta: 
ne & filiæ amiſſæ, & pecuniz damnum ſentiret. 
. 6. F. de jure dot. LY 
Dos a patre profecta fi in matrimonio deceſſerit 
mulier filia familias ad patrem redire debet. J. 4. C. 

fol. matrim. l. 17, in f. ff. de Senat. Maced. 
Conſtitutionis novæ capitulum clariore interpre- 
tatione ſancimus, ut quæ per filios nepotes, prone- 
potes, itemq; fllias, neptes, proneptes, quamvis in 
poteſtate ſint minimè acquiri patri decreyimus, a 
marito vel uxore, quocunque titulo collata, ſive 
ultima tranſmiſſa voluntate, nullus ad id quoque 
pertinere exiſtimet, quod ab ipſo parente datum, 
vel dotis, vel ante nuptias donationis causd, pro 
una ex memoratis perſonis præſtitum fuerat : ut 
minimè ad eum ſi caſus tulerit revertatur. Proſpi- 
* eſt * ne hac injectà formidine paren- 
OL. I. 


tum circa liberos munificentia retardetur. J. 2. C. 
de bon. que lib. 

| See the ſixth, ſeventh and eighth Articles of the ſe- 
cond Seftion of the Title of Dowries, —_— 


Although the Texts cited on this 
Article, and thoſe which have bcen 
uoted on the firſt and ſecond Articles, 

o not extend to the Mother, and the 
other Aſcendants by the Mother's ſide, 
yet we have nevertheleſs comprehend- 
ed in the Article all the Aſcendants 


without diſtinction. For according to 


the Uſage in France, they have all 


of them this Right of Reverſion, 
and the ſame Equity makes the Rever- 
ſion to be as juſt on their part, as 
on the part of the Father. There are 
even ſome Cuſtoms in France, which 
extend the Right of Reverſion, not on- 
ly to the Mother, and the Aſcendants on 
the Mother's ſide; but even to Gollate- 
ral Relations, even altho' there be no 
Agreement for ſo doing. And this Right 
is likewiſe given to Collaterals in ſome 
places in France which are governed by 
the Roman Law; but in other places 
they have it not, except where it is ex- 
pay ſtipulated. _ ; 

e muſt remark on this Article, that 
although theſe diſpoſitions of the Rox 
man Law regard only Dowries and Do- 
nations made in fayour of Marriage; yet 
ſeeing the Right of Reverſion is no leſs 
juſt in the other ſorts of Donations, the 
greateſt part of the Cuſtoms in France 
have extended it to all Donations in ge- 
neral by expreſs Diſpoſitions. And it is 
the common Uſage in France, both in 
the Cuſtoms which have made no ex- 
preſs proviſion therein, and likewiſe in 
the Provinces which follow the Roman 
Law, that the Reverſion in favour of 
Aſcendants takes place in all ſorts of 
Donations, altho' there be no expreſs 
ſtipulation to that purpoſe. | 

We muſt likewiſe farther obſerve in 
relation to the ſame diſpoſitions of the 
Roman Law, that they do not diſtin- 
guiſh the caſe where the Deſcendant; 
who is the Donee by his Contract of 
Marriage, dies without iſſue, from that 
when he leaves Children behind him. 
Which gave riſe to a queſtion, which 
Uſage has decided between two Parties, 
one of which pretended that altho' the 
Deſcendant who was the Donee left 
Children behind him, yet the Reverſion 


took place; the other alledging that the 


Reverſion was not to take place but in 
the caſe where the Donee died without 
Iſſue :. It is this ſecond opinion that 
has been eſtabliſhed as the Rule: and 
it is ſo juſt and ſo natural, that it may 
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be ſaid, that it is not only the Plurality 
of Voices, ah that it is alſo Reaſon 
Which has eſtabliſhed it as a Rule; ſince 
Donations in favour of Marge and 
the Dowries of Daughters have the ſame 
end as Marriage, and reſpect not only 
the Donees, but likewiſe their Deſcen- 
dants. From whence it follows, that 
when there are Children who ſurvive 
their Fathers or Mothers, to whom the 
Donation had been made in favour of 
Marriage, the motive of the Donation 
ſübfiſte Tn their perſons; and they make 
the motive of the Reverſion to ceale, 
which is to prevent the Donor's falling 
at the ſame time into the double lots 
both of his Goods and of his Child, as 
| has been obſerved in the Preamble of 
this Section. For if the Donee leaves 
Children behind him, the Aſcendant 
wlid was the Donor and who ſurvives 
him, conſiders in thoſe Children the 
erſdn whom they repreſent, and he 

s the Goods which he had beſtowed 
pals to the uſe which engaged him to 
give thein away. | „ 

a Ir may be obſerved touching theſe opinions, that 
both W and T other have 5 5 {yam in the 
e V. I. 12. ff. de pact. dotal, Ulp. 
11. 0. 5. 4. | | | 


3 Secing the conſideration of the Chil- 
dren of the Donee makes the Reverſion 
to ceaſe when the Children ſurvive him, 
a queſtion has been ſtarted, whether in 
this caſe the Right ceaſes in ſuch a man- 
ner, that if the faid Children ſhould 
happen to die before the Aſcendant who 
was the Donor, whether he would be 
deprived of the Right of Reverſion. 
But becauſe the faid Children are con- 
fidered themſelyes as Donees of their 
Grand-father, as we have juſt now ob- 
ſerved ; it would ſeem that ir might be 
urged, that the Donation being conti- 
nued in their perſons, the Right of Re- 
verſion was only ſuſpended in their fa- 
vour, and that it 8 to have its ef- 
fret whenever the Donation ceaſes to 
have its effect by their death. For in 
that cafe this Donor who ſurvives both 
the Donee and the: Donee's Children, is 
in the ſame. condition as if he had ſur- 
vived the Donee dying without Iſſue. 
Since by his ſarviving all this branch of 
his Deſcendants on whoſe account the 
Donation was made, he ſurvives in ef- 
ſect his Donees, and comes within the 
motive of the Laws which grant the 
Right of Reverſion. 7 153 9G. 

Altho' the Donation were not made 


in favour of Marriage, yet it ſeems that 


it would be fully as 'equitable that the 


Children of the Donee ſhould make the 
Reverſion to ceaſe in that caſe ; and 
that on the contrary it ſhould take place 
if the Donor did furvive the Donee and 
His Children. For every Donation from 
an Afceridant to aDefcendant has a view 
to the ſettlement of the Perſon and Fa- 
mily of the Donee; and the motives of 
the Rules of Reverſion which we have 
juſt now explained, ſeem to be common 
to all ſorts of Donations in favour of 


In the caſe of the prec 7 oVogeM 
not 

made to her Huſband by his Father 1 
other Aſcendant, in favour of their ariſe aut f 
Marriage; and the profits which the % Gs 


. 244 . n the Rever- 
ner out of his Wife's Marriage Portion, ſon. 


the profits which the Wife o 
nee has a right to out of the Donation 


Huſband has a right to in the ſame man 


would have their effect: and the Rever- 
ſion would be diminiſhed by thoſe kinds 
of profits, whether they were regulated 
by the Contract it ſelf, or by Cuſtom, 


or ſome other Law. For this Donation 


and this Dowry being in favour of the 
Marriage, they ought to follow the 
conditions thereof, which are ſuch, that 
whatſoever is given to the Wife is ſub- 
ject to the Rights of the Huſband; and 
whatſoever is given to the Huſband, is 
likewiſe ſubject to the Rights of the 
Wife, unleſs it has been otherwiſe a- 


: 1 


greed one. 


si pater dotem dederit, c pectus fit, ut mor- 
tua in matrimonio filia, dos apud virum remaneat: 
puto pactum ſervandum * ſi liberi non inter- 
veniant. J. 12. F. de pads. W 5 


{2 Altho' there mould be no Cove- 


nant to regulate theſe #5 ofits, as there 
was in the caſe of this Text, yet if they 


are regulated oy Cuſtom, it 1s equally 


juſt that they ſhould- diminiſh the Re- 


verſion. For the Donor knew ſuffici- 


ently this Ne of his Donation, 
and that the Goods which he gave 
would be ſubject to theſe forts of pro- 
fis. Which regards 1s well the profits 
that the Wife has a Right to out of the 
things given to her Huſband, as the 
profits Which the Huſband has a Right 
to out of his Wife's Marriage Portion. 
And fince the Text cited on this Article 


takes in the whole Dowry according to 
the agreement that had been "=> 
with much more reaſon may ir be. 4 
plied to the profits which conſume o 
a part of 2 F 0099 in c | 

If befides the profits” that 'belong to 
the Wife, out of the things i 

er 
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In what manner Fathers, &c. Tit. 2. Sect. 2, 


her Huſband, - ſhe had likewiſe her 
Dowry to recover, and the other Goods: 
of the Huſband. were not ſufficient. to 
anſwer the ſame z would the Rever- 
ſion, of which the caſe had happened, 
the Huſband being dead without 
Children hinder the Wife from recover- 
ing her Dowry out of the things given 
to the Huſband? Seeing this Reſtitu- 
tion of the Dowry is a conſequence. of 
the Contract of Marriage, the things 
which are given to the Huſband ought 
to be comprehended among the Goods 
of the Huſband which are reſponſible 
for the Dowry; and this is a charge 
which the Donor could not be ignorant 


of, ſince the Dowry was promiſed only 
on the aſſurance that all the Goods be- 


longing to the Huſband ſhould be an- 
ſwerable for it z which included parti- 
cularly the things given on account of 
the Marriage, unlets they had been ex- 
cepted by an expreſs clauſe*. 

* See the ſeventeenth Article of the firſt Section of 
Subſtitutions direct and fiduciary. | 


But if the Donee had contracted 
Debts, could his Creditors hinder the 
effect of the Reverſion? Or could the 
Donor alledge againſt the Creditors, 
that the Goods which he had given are 
appropriated to him in the caſe of the 
| + 00 and that the Donee could 
not mortgage them to his prejudice, no 


” 


more than an Heir who is charged with 


a Subſtitution can engage the Goods 
which are ſubject to the Subſtitution? 
And would it likewiſe be ſaid that this 
Donee could not alienate the Goods ſub- 
je& to the Reverſion, nor diſpoſe of 
them by Teſtament? 

As to the Alienation and Mortgage of 
the Goods which are given, we muſt 
conſider what tare the motives of the 
Donations made by Aſcendants to their 
Deſcendants, and judge by thoſe mo- 
tives of the uſe that the Donee may 
make of the things given him, what 
right he has to them, and what right 
the Donor has ſtill in them. The in- 
tention of the Aſcendants who make 
Preſents to their Deſcendants, is always 


without doubt that the Goods which 


are given may ſerve towards the ſettle- 
ment of the Donee, and to all the uſes 
that ſhall be conſequences of the faid 
ſettlement, which implies all the uſes 
that any Maſter of a Family may make 
of the Goods for his Perſon and for his 
Family. Thus this Donee has oyer 
thoſe Goods which are given him, the 
right to make uſe of them according as 
his affairs ſhall require; which ſuppoſes 


the liberty of uſing them in the ſame 


manner as. any. Proprietor may. uſe the 


Goods that are his own. And the Donor 
has on his part his Right of Reverſion 
in the ſaid Goodacit the caſe does happen. 

If we put in the ſcales this Righr 
of the Donor, and that of the Bo- 


nee, in order to give to the one 


and to the other their juſt effect, we 


ſee that the Donee being Maſter of the 


things given him, and given towards 


his Settlement, it is a conſequence of 
uch a Donation, that he may uſe them 


according as his affairs ſhall oblige him; 
and as Th ſaid: ſettlement and all its 
conſequences may demand. Which im- 
plies the neceſſity of uſing them fo as to 
mortgage and alienate them. For if, for 
example, this Donee is a perſon that 
has occaſion to purchaſe an Office, it 
will become juſt and neceſſary that the 
Creditors who ſhall lend him Money 
upon a Mortgage of the Goods given, 
or thoſe to whom he ſhall ſell them in 
order to lay out the price in the Pur- 


_ Chaſe of the ſaid Office, ſhould have no- 


thing to fear on the ſcore of the Right 
of Reverſion, ſince their ſecurity upon 
the Office might faib them in caſe ir be 
ſuppreſſed, or fall in its value. From 
ks ee it follows, that. a Donee ma 

for any other affair mortgage the Goods 
which are given him, as well as the reſt 
of his Goods; and that what he may do 
for one affair, he may do for all others, 


ſince the Right of Reverſion does not 


put the Donee under Tutorſnhip, and 
does not oblige him to bu ar apy; f nice- 
ly, whether he imploys to advantage 
the Goods which the Donation has 
made him maſter. of; and that the Cre- 
ditors of the faid Donee are not bound 
on their part to take any other precau- 
tions than thoſe which are uſually taken 
with all Debtors who poſſeſs only free 


Goods, which they may diſpoſe of as 


being abſolutely Matters of them, ſince 
the Reverſion ought not to be compa- 
red to a Subſtitution which leaves no 
liberty to the Poſſeſſor to diſpoſe of the 
Goods to the prejudice of the perſon 
ho is ſubſtituted to them; otherwiſe 
it would be neceſſary that a Contract of 


Marriage in which a Father endowis 
his Daughter, ſhould be made pub- 
lick as a. Subſtitution, in order to 


preſerve to him his Right of Rever- 


ſion. And it is ſo nu and ſo natural 


that the Reuerſion {thould ceaſe with 
reſpe& to the Creditors of the Donee, 


that ſome Cuſtoms in France which or- 


dain that the Goods given by Aſcen- 
dants ſhould return to them 13 * 
5 the 
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the burthen of the Debts of the Donee, 
do add that the Goods given are never- 
theleſs ſubject by way of Supplement to 
the Debts of the Donee, in caſe His 
other Goods ſhould not be ſufficient to 
diſcharge them. . 


Laſtſy it may be ſaid, that the nature 


and proper character of the Right of 


Reverſion is to diſtinguiſh in the Maſs 
of the Goods belonging to the Succeſ- 


ſion of the Donee, the things that were 
given, and that are ſubject to this Right, 
in order to take them out of the Mals, 
and to return them back to the Donor, 
not as if he had always remained Pro- 
prietor of them, but as ſucceeding to 
ſuch of the ſaid Goods as remain ſtill in 
the Inheritance. Thus it is by a kind 
of Succeſſion that the Donor takes 
back the things which he had given: 
and we ſee that ſome Cuſtoms in France, 
inſtead of giving to Fathers and Mo- 
thers, and other Aſcendants, the Re- 
verſion of the things given to their 
Children and — do barely or- 
dain that they ſhall ſucceed to the 
things which they gave them. It fol- 
lows from this nature of Reverſion, 
whether we will conſider it as a Suc- 
ceſſion to the things that are given, or 
as a Right independent of the quality 
of Heir, and which the Aſcendant who 
is the Donor acquires a right to by the 
Donation it ſelf; that the effect of this 
Right is limited, according to the na- 
ture of ſuch Donation, to diſtinguiſh 
in the Inheritance the things that were 
given, in order to take them away from 
any other Heir beſides him who has the 
Right of Reverſion; but that the Re- 
verſion ought not to have the retroactive 
effect of an appropriation, which may 
hinder: the Donee from mortgaging or 
alienating the Goods, and which may 
turn not only to the prejudice of the 
Donee, but even to the prejudice of 
third perſons, who had reaſon to look 
upon the things that were given as be- 
ing a part of the Donee's Goods, as 
well as the other Goods which he poſ- 
ſeſſed by any other Title. And altho? 
it may be ſaid againſt the Creditors Who 
were prior to the Donations, that the) 
had not reckoned upon the Goo 

which were given to hos Debtor after 
their Debt was | contracted, | yet their 
condition ought not to be diſtinguiſhed 
from chat of the Creditors who were 
poſterior to the Donation. For beſides 
that the condition of the laſt Creditors 
ought not to be better than that of the 
firſt, the Goods which the Debtor 
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for the uſe and bene 


ſhould afterwards acquire were likewiſc 
engaged to his prior Creditors, and the 
del nion of the oy that were given 
t of the Donee, 
implied much more the acquitting of 
what he already owed, than the facility 
of borrowing and contracting new 
Debts. n | = 
Altho' the Donee may diſpoſe of the 
Goods given him to the prejudice of 
the Reverſion, by alienating or mort- 
gaging them, it does not thence follow, 
that if he commits any Crime, he ſub- 
jects the ſaid Goods to. confiſcation. 
For this kind of Engagement is not of 
the nature of thoſe which hinder the 
effect of the Reverſion, ſince on the 
contrary the Civil Death of the Donee 
who is condemned, ought to have the 
ſame effect to make way for the Right 
of Reverſion as the Natural Death 
would have, but if the condemned per- 
ſon had Children, it might be ſaid in 
behalf of the Forfeiture, that the caſe 
of the Reverſion had not happened, 
and that therefore the Forfeiture ought 
to take paces ſince the Children hin- 
dering the effect of the Reverſion, the 
things that were given would {till belon 

to the Donee that is condemned, ant 
by conſequence would be included in 
the Forfeiture. Bur fince the Children 
make this Right of Reverſion to ceaſe, 
when they ſurvive after the natural death 
of the Donee their Father, and fince 
the Goods fall to them by the ſaid death, 
might we not give the ſame effect to 
the Civil Death, and make the ſaid 


Goods to paſs to the Children of this 


Donee, not as a Succeſſion which ſhould 
give them the Right of their Father, 
or the condemned perſon has no Heirs ; 
but as an effect of. the Donation, and 
of the intention of the Donor, who be- 
cauſe of the incapacity which has hap- 
pened to the Donee, would have the 
things given to pals to the Donee's 
Children; for they were not only given 
to this Donee, but the intention of the 
Donor was, that the Children ſhould 


have them after their Father, preferably 


to himſelf. Or we might under another 
view conſider the Donee as being dead 
without Children, ſince he died with- 


out Heirs: and reſtore to the Donor the 


things ' which he had given, but with 


the charge of keeping them for the 


Children of his Child to whom he had 
made the Donation. This we thought 
fit to mention, becauſe it has been ad- 
judged after this manner in one of the 
Parliaments of France, and becauſe this 

eib, .-temperatnent 
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Rules of Law... oe 
As to the Diſpoſitions Which the 
Donee might make by a Teſtament, 
we ſee that ſome of the Cuſtoms in 


Frante have limited this Right of Re- 


verſion to the caſe where there are no 
Children, nor any diſpoſition made by 
the Donee; which leaves a liberty of 
diſpoſing to the prejudice of the Re- 
verſion, both by Alienations, and by Diſ- 
poſitions made in proſpect of death. 
And this Rule ſeems to be taken from 
the 25** Novel of Leon, where he 
blames as an abuſe which had crept in 
contrary to the ancient Law, the U- 
ſage of not being at liberty to diſpoſe 
by Teſtament, to the prejudice of the 
3 I oY he re-eſtabliſhed 9 
id Liberty, reſerving only to the Do- 
nor his Legitime, or * Faleidian Por- 
tion. But we ſee on the contrary, in 
ſome Provinces which are governed by 
the written Law, that they obſerve 
there a Law that is quite the reverſe, 
which favours in ſuch a manner the 
Right of Reverſion, that not only the 
Donee cannot diſpoſe of the things that 
are given him by Teſtament, but that 
he cannot even alienate them, or mort- 
„ 

rom theſe two extremes, the one 
which permits the Donee without diſ- 
tinction either to alienate, to mortgage, 
or to diſpoſe by Teſtament ; and the 
other which takes from him the liberty 
of all manner of diſpoſition whatſoever, 
it has happened that in ſome places 
where the Law touching this matter is 


not ſo preciſely determined, there have 
ariſen ſeveral Law-Suits touching the 


validity of diſpoſitions made by Donees 
to the prejudice of the Right of Re- 
verſion which the Law gives to Aſcend- 
ants who are Donors; which has made 
many people wiſh that ſome proviſion 
were made therein. And if it may be 
allowed in the mean while to make one 
bare reflection on Rules which are ſo 
oppoſite the one To the other, it would 
ſeem that as to the Alienation and Mort- 

age, the reaſons which have been ob- 

ryed render the Rule, or Uſage which 
allows them favourable; and that as to 
Teſtamentary Diſpoſitions, as they are 
not of the ſame neceſſity for the behoof 
of the Donee, as is the liberty of mort- 
gaging and alienating, ſo neither are 
they within the intention of the Do- 
nor; but on the contrary we ought 
got to preſume that he intended that a 


Legatary ſhould be. preferred to him; 
it would not ſeem unjuſt that the Re- 
verſion ſhould take away the liberty of 
diſpoſing by Teſtament. And if, for 
5 — a Grand- father by the Father's 
ſide had given to his Grandſon an E- 
ſtate in Land ſituated in a Country that 
is goyerned by the Romas Law; and 
that the ſaid Grand- ſon had deviſed it 
to his Mother, who ſurvived him, to- 
gether with his ſaid Grand- father, or if 
he had deviſed the ſaid Land to one of 
his Friends; it would ſeem to be con- 
ſonant both to Humanity and Equity, 
that the ſaid Grand- father ſhould have 
that effect of the Right of Reverſion, 
ſo as to have the preference both of 
the Mother, and alſo of the Stranger: 
and that we might with very good rea- 
ſon, and without treſpaſſing againſt the 
Principles and Spirit of Br judge 
that the ſaid Legacy had proceeded 
either from a Principle of ingratitude 
in the Donee, if he thought that the 


Donor would out-live 2 91 or from a 


perſuaſion that his Grand- father would 
die before him. And either the one or 
the other of theſe conſiderations, being 
backed with the favour of the Right of 


Reverſion, i unjuſtly make the ſaid 


Legacy give place to the Right of Re- 
verſion, and introduce the Rule of the 
Provinces where Teſtamentary Diſpoſi- 
tions are prohibited to the prejudice of 
the Right of Reverſion. And as it 
would be neither reaſonable nor poſſible 
to make the validity of the diſpoſitions 
of Donees, to the prejudice of the Right 
of Reverſion, to 4 ra on the quality 
and circumſtances of the ſaid Diſpoſi- 
tions, ſo as to ratify and confirm ſome 
of them which might be favourable, 
and to annul others, as containing ſome 
hardſhip; and likewiſe becauſe the Rule 
ought to be ſimple and uniform; it 
would ſeem juſt, if there were a neceſ- 


ſity of making a choice between theſe 


two oppoſite Rules, to annul rather all 
Diſpoſitions of Donees made to the 
prejudice of the Right of Reverſion, 
than to confirm them all without diſ- 
tinction; and this Rule, as well as that 
which permits the Alienation and the 
Mortgage of the {aid Goods, would be 
without any manner of inconvenience. 
For thoſe who ſhould be afraid of the 
effect and conſequences either of the one 
or the other, might regulate the condi- 


tions of the Donations, and of the Re- 


verſion, as they ſhould think fit, and 
either reſtrain or a by their cove- 
nants, the liberty to alienate, to mort- 
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All that has been ſaid hitherto concern 
the Right of Reverſion as it is regulated 
by Law, altho there has been no agree- 
ment about it. But if the Reverſion is 
ſtipulated by an expreſs, Covenant, whe- 
ther it be by an Aſcendant, or any o- 
ther perſon, Relation or Stranger to the 
Donee, the Reverſion in that caſe will 
have the effect which it ought to have 
by the Covenant. And unleſs it makes 
expreſs mention of the liberty to diſpoſe, 
it is the common opinion, that as an 
expreſs ſtipulation ſeems to have more 
force than that which is barely given 
by the Law, the Reverſion which is 
founded on an Agreement hinders all 
Diſpoſitions. Which is ſtill more equi- 
table with reſpect 
not Aſcendants. For ſince they have 
not the ſame affection for the eſtabliſh- 
ment of the Donees, and their Families, 


as Aſcendants have, it is natural to pre- 


ſume that the Covenant by which the 
Reverſion is ſtipulated takes away from 
the Donee the liberty of all Diſpoſitions 
to the prejudice of the Donors. 


We have perhaps enlarged too much 


on a Subject which has but a few Rules 
in the Roman Law; and perhaps like- 
wiſe we have faid too little on a Sub- 


ject that is of ſo frequent uſe, and fo. 


full of difficulties. But we thought 
that, without entring 1nto a particular 
inquiry into the ſeveral ſorts of diffi- 
culties, which would be endleſs and of 
no profit, it was neceſſary to take no- 
tice of the moſt material; and that it 
might be ſufficient for deciding all thoſe 
which may ariſe, to eſtabliſh the Prin- 
ciples on which the Deciſions may de- 
pend. f 


VI. 


6. The Fu- If a young Woman that is endowed 
ther has the by her Grand- father on the Father's fide, 
an 7 having (urvived her Grand-father, dies 


the Dowry 


given 


without Children, her Father being a- 


the Grand- live, the Father takes back the Dowry 


father on 


as if he himſelf had given it, altho' he 


oy Farher'sy not Heir to his Father who was 


fide. 


Grandfather to the Daughter; and he 
excludes from it the Mother, and the 


other Children whom he has by her, 


and who might ſucceed with him. 

For as it is the duty of the Father to 

endow his Daughter, ſo it was for the 

Fathcr's lake that the Grand- father did 
+ 
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endow his Grand- daughter. And this 
Dowry reverts to Him va double Right, 
both as repreſenting . his Grand. father, 
and as taking” back à Gift which his 
Father had Fo for him, and on his 


account. © Which is rhe rcaſon why this 


Right is in his perſon independant on 
thequality of Rente en Fünen Grand: 
father to the Daughter, and that it was 
acquired to him in a manner from the 
moment of the Donation, that ĩt might 
have its effect whenever the caſe there- 
renne 
5 f Dotem quam dedit avus paternus, an poſt ſt mor- 
tem avi mortua in matrimonio fllia, patri reddi 
oporteat, quæritur. Occurrit xquitas rei, ut quod 

meus propter me filiæ meæ nomine dedit, 


2 : 


» 


pater | | 
proinde * fir atque ipſe dederim. Quippe officium + Perinde. 


avi circa neptem ex officio patris erga filiam pen 
det. Et quia pater filiz, ideo NT me 1 
nepti dotem dare debet. J. 6. F. de collar., ; 
- Mltho' the Law e on this Article ſeems contrary 
to the 79" Law, ff. de jure dot. yer we thought that 
the Equity which was the motive thereof, ought to 
make the Rule, without its being neceſſary to examine 
in what manner theſe two Laws may be reconciled. 


OD ny IS © 
In what manner BROTHERS, 
- SISTERS, and other COL- 
 LATERALS do fucceed. 
| E. have ſeen in the Preamble of 


1 this Second Book, that there 
are three Orders of Perſons 
whom the Laws call to Succeſſions. 
'The firſt is that of Children, and other 
Deſcendants. The ſecond of Fathers, 
and Mothers, and other Aſcendants. 
And the third is of Collaterals; who 
are ſo called, becauſe they deſcend eve- 
y one by his Line from Father to Son, 
_— an Aſcendant that is common to 
them; which is the reaſon, that they 
are placed one at the fide of the other, 
underneath the perſon from whom 


they deſcend. 


r 
Who are the Collaterals. 
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I. 


1. Definiti B Y Collaterals, are meant all thoſe 
— who being neither Aſcendants nor 


Deſcendants to one another, are de- 
ſcended either from the ſame Father, 
or the ſame Mother, or from another 
Aſcendant that is common to them. 
Thus Brothers and Siſters are Collate- 


rals to one another; thus the Uncle and 


Nephew are alſo Collaterals to one ano- 
ther; and Couſins the fame a. 

Gradus cognationis alii ſuperioris ordinis, ali 
inferioris, alii ex tranſyerſo, five à latere. I. 1. f. 


de grad. & affin, Ex latere venientes. J. 9. F. 1. 
C. de natur. lib, 


8 


2. Three Among the Collaterals, the neareſt 
kinds of are Brothers and Siſters b, who are of 
Brothers; three ſorts. Thoſe who are born of 
oy the fame Father, and of the ſame Mo- 
Blood, Bro-ther e, whom we call Brothers of the 
chers by the whole Blood: thoſe who are born of 
Fathers one and the ſame Father, but of diffe- 
| rv Þ the rent Mothers, who are called Brothers 
Mother's by the Father's fide ; and thoſe who 
fide. have one and the ſame Mother, but dif- 
ferent Fathers, whom we call Brothers 


by the Mother's fide. 


> Ex tranſyerſo ſive 2 latere fratres, & ſorores. 
J. 1. F. de grad. aſſin. 
Fratres & ſorores ex eodem patre, & ex eadem 
e 5 5 
Qui ex uno parente conjuncti ſunt defuncto 
ſive per patrem Kun, ſive per matrem. 4. C. z. 


| 127-110 DIEE 
3. Undes, The neareſt of kin after Brothers and 
Aunts, Ne- Siſters, are Uncles and Aunts; that is 
blem, to fay, the Brothers and Siſters of the 
Niece: Father, or Mother: and Nephews and 
Nieces; that is to ſay, the Children of 
Brothers or Siſters e. 05 
Ex tranſverſo fratris ſororiſque filius filia, & 
convenienter patruus amita, avunculus matertera. 
J. 1. $. 5. F. de grad. & offi. 


4. Dives As we muſt diſtinguiſh among Bro- 
| yl | Boe thers and Siſters, thoſe who are Bro- 
Nephews, thers or Siſters of the whole blood, 


and Nieces. V0 L.1.- G 


that is to ſay, by the ſame Father and 
Mother; from thoſe; who are only of 
the half blood, that is, who have only 
in common the ſame Father, or the 
ſame Mother: ſo likewiſe among Uncles 
and Aunts, we may diſtinguiſh between 


' thoſe who are Brothers of the whole 


blood to the Father or Mother, ani 
thoſe Who are only Brothers by the halt 
blood, that is, either by the Fathei's 
fide alone, or by the Mother's fide a. 
lone. And the fame diſtinction may be 
made among Nephews and Nieces, be- 
tween thoſe who are Children of Bro- 
thers or Siſters of the whole blood, and 
thoſe who are Children of Brothers o 
Siſters by the half blood. 2 ig 


f Ie take notice here of theſe ſeveral forts of Unci cs 
and Aunts, and of Nephews and Nieces, in order 10 
2 theſe different kinds of Relations, For alind 
theſe differences are not conſidered in the Roman Law, 
which reſtrains to Brothers and Siſters alone the tiſtinc+ 
tion of Brothers by the whole blood, and Brothers 6) 
the half blood, and calls to Succeſſions all the other 
Collaterals, according to their degrees, without diſtin- 
guiſhing whether they be related by the Father alone, 
or the Mother alone, or 2 as ſhall be explained 
in the ninth Article of the following Section; yet it is 
neceſſary to know theſe different ſorts of Kindred; and 
they are Fl uſe in the Cuſtoms of France, which appro- 
priate Eſtates inherited by Deſcent, to the neareſt of Nin 
on the Side, and in the Line, from which they deſcend- 
ed; as has been already remarked, | 


| V. 
5 
i 


or Mother's fide. - And the Brothers o 
the remoter Aſcendants, ſuch as Great 
Grand-fathers. Great . Grand-father's 
Father, and others, are likewiſe com- 
prized in our language, under the name 


of Great Uncles; who may be diſtin- 
Sue by the degrees of firſt or ſecond 


reat Uncle. And it is the ſame thing 
with reſpect to Great Aunts, whether 
thoſe Great Uncles and Great Aunts be 
related by the whole blood, or by the 
half blood to the Aſcendant whoſe 


Brothers and Siſters they are. 


Ex tranſyerſo . patruus magnus, amita 
magna, id eſt, avi frater & ſoror, arunculus mag- 
nus, matertera magna, id eſt, aviæ frater & ſoror. 
I. 1. f. 6. F. de grad. & afin. v. l. 10. H. 15. & 

VI. 


The Grand Nephew is the Nephew's 6. Grand 
Son, Grand- ſon to the Brother or Siſ- Nephews, 
ter, whether he be deſcended of the Grand Nie- 
whole Blood, or of the half blood. And“ 


all the Deſcendants' of Nephews are 


likewiſe called Grand Nephews, who 


may be diſtinguiſned by the degrees of 
frl and ſecond Grand-Nephew. And 
$444 -- what 


The Great Uncle is the Brother of 5. Seat 
the Grand-father or... Grand-mother, Us, 
whether it be by the Father's ſide, ®** 


— — — 


* 
r. ͤ——— — a —— a" P — 
N —— 25 — : —— > gee nee — 1 
L IT LW, W Y es * 
N ——— ay er r eee 
2 5 * 


DD — a 
— eat re ea. AE 2 — 
ll”. - os . —·— 0» att 
8 * 5 
> = 


of Col- tals of any p 


what is here faid of Grand Nephews, 
.ought likewiſe to be underſtood of 

F 
1 1. §. 6. F de grad, & aff. V. l. 10. f. 15. & ſeqq- 


{ 
2 * 2 ” _ * 
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5. Couſins. All the other Collaterals are compre- 


hended in our Language under the name 
of Couſins; the neareſt of which are the 
Children. of Brothers and Sifters, whom 
we call Couſin Germans; whether they 
be the Children of Brothers of the whole 
blood, or of the half blood. And it is 
the ſame thing with reſpect to the Chil- 


dren of Siſters, whether they be Siſters. 
of the whole blood, or of the half 


blood; or to the Children of Brothers 
and Siſters. For in what manner ſoever 
the Brothers and Siſters. are linked to- 
gether, the name of Couſin Germans 
18 given indifferently to the Children of 
the one with reſpect to the Children of 
the other. And as for the other Cou- 
fins more remote, they are to be diſtin- 
8 according to their Ranks, in 
e Orders of the Collaterals, which 
ſhall be explained in the following Ar- 
r | 
Eodem gradu (quarto) ſunt & illi qui vocan- 
tur fratres patrueles amiti 
conſobrinæ: hi autem ſunt qui ex fratribus vel ſo- 
roribus naſcuntur, quod quidam ita diſtinxerunt; 
ut eos quidem qui ex Fakibus nati ſunt, fratres 
patrueles, item eas que ex fratribus natz ſunt, ſo- 
rotes patrueles, ex Faire autem & ſorore amitinos 
a amitinas,. eos verò & eas qui quæve ex ſofroribus 
nati natæve ſunt, conſobrinos conſobrinas, quaſi 
conſororitios: ſed plerique hos omnes jag (Ne 2a 
vocant. J. 10. F. 15. F dt grad. & An. 
nen . Cad ! 


„1 We muſt diſtinguiſh in the Collate- 


perſon, three different Or- 


als, ders. The firſt is of thoſe 'who are 


laced at the ſide of that Perſon in the 
e Line, in ſuch a manner that they 
are all equally diſtant with the faid Per- 


ſon from the firſt Aſcendant that is com- 


mon to them. Thus Brothers and Siſ- 
ters are at the ſame diſtance from their 
Father. Thus Couſin Germans are at 
the ſame diſtance from their Grand-fa- 
ther. And ſecond Couſins are at the 
ſame diſtance from their Great Grand- 


father. 3 | 
1 This is 4 wence 0) the preceding Articles, and 
which may be derſiood by a view of the Table 


The ſecond Order of the Collaterals 


Order of of any perſon, is of 'thoſe who are at a 
Collarerals. leſs diſtance than they from the firſt A- 


i amitinæ, conſobrini 
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ſcendant that is common tothem. Thus 


the Uncle is not in ſo remote à degree 
from his Father, as is his Nephew, who 


, is. Grand- ſon to his Father. Thus the 


Couſin German of the Father of any 
perſon, who is called Uncle according 
to the way in Britanny, being Grand- 
ſon of the Great Grandfather of the 
ſaid perſon, is not at ſo great a diſ- 
tance as that on is from the ſaid 
Great Grand- father. Thus the Couſin 
Germans of all the other Aſcendants of 
any perſon, are leſs remote than the 
ſaid perſon from the firſt Aſcendants 
who are common to them Ww. | 
Ses the Figure. 


X. a 


The third Order of the Collaterals of 3. 7%4 
any one, is of thoſe who are more re- 04 , 
mote than the ſaid perſon from the firſt <7 


Aſcendant that is common to them: 
Thus the Nephew is at a greater diſ- 
tance from his Grand-father than his 
Uncle, who is Son to the ſaid Grand- 
father. Thus the Son of the Couſin 
German of any perſon, who is called 
Uncle after the manner of Britanny, is 
at a greater diſtance from his Great 
Grand-father, who is their firſt common 
Aſcendant. Thus all the Deſcendants 
of Couſin Germans, and of the others 


who are in the firit Order, are more 
remote than the ſaid perſon from the 


are all de- 4 


Aſcendant of whom they 
ſcended n. b 
. 4414 4 © Sa. ** | - — 


r Ec, 
The Order of the Succeſſion of Col. 


laterals 


T is to be obſerved on this Section, 
that whatever ſhall be ſaid therein, 
touching the Proximity among Colla- 
terals, who exclude one another accord- 
ing as they are nearer, is to be under- 
ſtood only with regard to the Provinees 
in France, which are governed accord- 


ing to the written Law. For in the 


Cuſtoms of France there are two con- 
trary Rules. One which is common to 
all the Cuſtoms, which calls to the Suc- 
ceſhon of Eſtates inherited by Deſcent, 

not the neareſt Collaterals without diſ- 


tinction, but thoſe who are neareft on 


the ſide from whence the faid Eſtate of 
Inheritance deſcended. Thus the Confin 
1 German 


the Collateral Line to 


In loben manner Brothbre, &. Tid 3. Sed. 2 


Serman on the Father's fide of the de- 
_ ceaſed will ſutteed to Him in the Goods 


_ which deſcended to him from the Fa- 


ther's ſide, altho* the deceaſed had left 
behind: him à Brother By the Mother's 
ſide, who was nearer. to him than, the 
ſaid Couſin Geritiari. The other Rule 
which is. to. ſome Cuſtoms, is 
that which admits of Repreſentation' itt 
an infinite degree: 
which makes that Collaterals 5 a more 
remote degree are not cxehKdet by e o- 
thers who are nearer. | 
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I. 


HE 8 of one that dies 
without Children, or other De- 
dendants, and without Father, or Mo- 
ther, or other Aſcendants, paſſes to the 
Collaterals. And if the deceaſed had 
by 75 or Siſters, will ſucceed. in 
the firſt place, and will exclude all the 

Mut Bro thers and Siſters ſuc- 
ceed differently, according to the di- 
ſtinctions which ſhall be be explained in 
the following Articles. 


gt igitur defunctus neque deſtepdentes neque 
aſcendentes reliquerit, primos ad Hreditatem vo- 
camus fratres & ſorores. Nov. 118. c. 3. 


If the perſon whoſe Succeſſion is to 
go to his Brothers alone, when there is 
no Deſrendant, or Aſcendant, hath left 
behind him Brothers of the whole blood, 
and like wiſe other Brothers' of the Halk 
blood, whether rhey be by the Father's 


ſide alone, or by che Mother's ſide alone, 
Vo I.. I. 


 bben ſeveral 


or of both thele kg the Brothers of 
the whole blood, who! would: have con- 
curred with the Aſcendants if there had 
been any, will ſucceed all alohe, and. 


Exclude 5e others b, and their De cend- 


ants e. And this: Rule; as well as thole 
vvhich follow, are to be · underſtood of 
SN as well as Brothers, whether the 

be alone, or that with. them 
yo are likewiſe Brothers, ſeeing their 


condition ought to be equal. But for 

rhe greater clearnefs, and for brevſty's 

Per We fhall * 1 the Brothers 
S. 


» Primas. ad. Ae youmus fate & los. 


rores ex eodem patre & ex cadern matre _natosy- 
quos etiam cum patribus ad hæreditatem vocavis 
mus, Nov. 118. , 3. Io 
1 what... is aid: in this Atticlts of ths. 
others concurring with. the Father. And. Mother and 
ſcendants;, in the Sntceſſian of their Brother ; the 
ſevent Article of the firſt Station. of the ſecond Hrle- 
© Ex diverſo ſiquidem ſuperſtes frater ex utro· 
aur parente conjungitur defuncto, præmortuus 
utem per unum lawns junge batur, hu jus filios. 
x 2 excludimus: ſicut ipſe loyinerct _s 
hzreditate excludebatur. d. Nov, 1 58. 5:5. 
Le muſt obſerve. here in relation 10 the Andi 
between. the whole blood and the half bleodz. that this 
Law of England in different. in this. purticular,. accords 
ing as the Succeſſion regards. Lands of Inheritanre, ar- 
Perſonal Eſtate. In the caſe of Inheritances, the whole 
blood is always preferred; ami the half blood is no blood 
2 deſcent. Coke, 1 Inſtit. fol. 14. 
Sheteſſam. to Perſauu Eflare the Lam has been 
undencqin, the Statute 22 & 23 Cir. x. cap 2 765 
47 better, ſettling of Inteſtases Fo os no 2 75 
4 an 5 2 


89 4 
683 


ta bs n 44 5 ä 
4 om hs ns ud bp Kinde t he 
— 75 it being certflin: 1 and. = | 


and Sifter; it has been t 
opinions, that ndcording to the fail Natale 
tidns; oc ar s of "the Bilf Iod 21 itled” 
to an equal ſhat 7 Inheflatts Eftate, with the 
whe nd Sire of the wire Hrs ate third ve 
Wa ere a has 7 77 en judged ſince 
the 255 fr the half Bloed + Bale f # half ſhare. 
in this purticulur, is nom become fired 
and 22. 7 hire = _ _ : 
in e 0 atts 1 * Fig e; an 
Ape Fen o De Decree in 2 = _ 
given in farm of the hi ed, ST pes Wu was * 
firmed by the Houſe of E | Showers Caſts 
Parliament, pag. ro8.] | ; 


. 


the are in . 
7 757 whole blood, 
1fribus 


III. 


If to f roger with the Brothers of . 
whole b 


of rhe Houſe of Lords, 


me degree with; Brother. 


The 


bock there are Children of ano- C udien of 


ther Brother of the whole blood, who Brother F 


died before. the Brother whoſe ach 


the whole 


ſton is to be divided; thoſe Children 2, r. 


will 1 
concur with their Uncles, Brothers to 
the deceaſed; and will have among them 
all the ſhare which their Father would 
have had if he had been alive d. 


4 $f autem defuncto fratres fuerint, & alter ius 
fratris aut ſbroris præmortuorum filii, yocabuntur 
ad hæreditatem iſti eum de patre & matre thiis 

81142 maſeulis 


zrelent their Father, and will Uncle, 


8 ; | "=" * T7 * * 8 EN 2 3 % i 1 ö 2 1 
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miaſculis & fteminis. Et quanticumque fuerint, Father's {ide alone, r by the Mother's h/ 
tanquam ex hæreditate præcipient l quan- alone 


tam eorum parens futurus eſſet accipere, ſi ſuper- "they divide: m indifie.* 
1 tes eſſet, . Nov. 148,69 2 1979 ſorts, they divide among them indiffe- 


| preſentation «ming Collaterals, that the ſaid Right Bach fi 


"It may be remarked. in relation to the Right of Re. 


its bounds, as it is explained in this Article, and in 


the fowth, ſixth, ſeventh and eighth Articles," and that 


it hath likewiſe the ſame bounds in the Cuſtoms. 
in France; 4 8 ſome of them e takes 
place in the Collateral Line without any limitation, as 
has been obſerved in the Preamble to this Section: and 
that in other Cuſtoms there is no Repreſentation at all in 
the Cillateral Line, unleſs the ſame has been eftabliſhed 
Covenant ; and that there are even ſome Cuſtoms 
ich have aboliſhed the Repreſentation in the direct 
Line of Deſcendants, as has been remarked"on the ſecond 
Article of the ſecond Section of the firſt Title. 


[ub Law in England, as 10 the Right of Repreſen- 
ration in the Collateral or Tranfoerſal Line, is ſome- 


| % muſt obſerve in this. Article the firſt. ale rently CCC! equal portions, gerhs 
| Repreſentation ating . Collaterals. See 2 this according to the of perſon l. 

| Rich of Age e the fourth, ths fronts nd) W rin 

| eighth Articles; and as for the Repreſentation in the K. * His autem non, exiſtenti frarri e on: 

| reds Line, ſee the ſecond and third Articles of ths fem urraqus furt conjurius) in fecundo ordine illos 


in 
fratres ad hareditatem vocatrius qui ex uno parentę 
conjundti ſunt defuncto, ſive per patrem ſolüm, 
ve per matrem. Nov. 118. /n 7, 
I rt 16 +5 Fry is B tes 3 TRI 23 
lt way be 


+ & 7 


£& ferved on this: Ars: 
ticle, that ſome Interpreters have been 
of opinion, that in the caſe where Bro- 
thers born of the ſame Father, and of a 
different Mother, concur with the Bro- 
thers by the Mother's: ſide alone, theſe 
ought to inherit the. Goods of their 
Brother which he had by his Mother, 
and thoſe other Brothers to inherit the 
Goods he had from his Father, and that 


what different in the Inheritance of Landi, from what | they ſnould divide only amo them the 
Re thee b u. kept aid Goods which their deceaſed Brother had 


among Collaterals after" Brothers and Siſters Children, 


Inheritance of Lanids, this Right transferred by 


fentaron i inf 


 feents Lineal, or wy Hales's Hiftory of the 


4. The 


ite and unlimited in the degrees 8 
deſcend from the Repreſented, whether it be De- 


* oO 


my, pag. 237 J 


Chilaren of Brothers of the whole blood, but only 


the Bro- 

thers of the 
whole blood 
exclude the 


Children of a Brother of the whole 
blood, that had died before him; and if 
there were alive Brothers of the deceaſ- 


Brothers of ed by the half blood, either by the Fa- 


the half 
blood, 


ther's fide alone, or the Mother's fide 
alone, or of both theſe ſorts together; 


the Children of the Brother of the 


whole blood, Nephews to the deceaſed, 
would be preferred before their Uncles, 
Brothers to the deceaſed by the Father's 


ſide alone, or by the Mother's ſide alone, 


and would - exclude them from the Suc- 
ceſſion in the ſame manner as their Fa- 
ther would haye done if he had been a- 


live; and altho' they are in a remoter 


7 Brothers 


degree than their Uncles, yet repreſent- 
ing their Father, they come in his 

* Unde conſequens eſt, ut fi forts præmortuus 
frater, cujus filit vivunt, per utramque partem nunc 
defunctæ perſonæ I ſuperſtites autem fra- 
tres per patrem ſolum forſan aut matrem ei junge- 
bantur, præponantur iſtius filii propriis thiis, licet 
in tertio ſint gradu: five à patre, five a matre ſint 
thii, & ſive maſculi, ſive fœminæ, ſicut eorum pa- 
rens præponeretur ſi viveret. Nov. 118. c. 3. 


V. 
When there are no Brothers of the 


the Fa- whole blood, nor any of their Children, 


, 


2 and that there are Brothers either by the 


acquired ſome other way. This opini- 
on is grounded on this, that Juſtinian 
had made a Law before this 118th No- 
vel, by which he had ordained, that in 
the Succeſſion of any perſon, who dyin 
without Children ſhould leave behind 


him a Father, together with Brothers, 


the Father in this caſe ſnould have the 
property of no part of the Goods but 
only the Uſufruct thereof; and that the 
Brothers ſhould have the property; and 
that if the deceaſed had Goods which 
he had inherited from his Mother, the 
Brothers by the ſame Mother with the 
deceaſed ſhould be preferred in thoſe 
Goods to the other Brothers*. It is 
this Law which ſeems to have. given. 
riſe tothe Rule in the Cuſtoms of France, 
which tranſmits the Goods to the Fami- 
lies from whence they came; and which 
appropriates the Paternal Goods to the 
Relations by the Father's fide, and the 
Maternal Goods to thoſe on the Mo- 
ther's fide, paterna paternis, materna 
maternis, which has been extended to 
all the degrees' in the Collateral Line. 
But other Interpreters have thought, 
that Juſtinian had aboliſned this tine 
tion between Paternal and Maternal 
Goods by the 1187 Novel, and that he 
had abrogated that Law which had eſta- 
bliſhed it; having made no mention of 
the diſtinction of Goods in this 118th 
Novel, no more than in his 84** No- 


vel, where in regulating a Succeſſion 


between Brothers by the ſame Father 
and Mother, and Brothers by the Fa- 
ther's {ide alone, and Brothers by the 
Mother's fide alone, he prefers the Bro- 
thers by the ſame Father and Mother, 

8 ; and 


IE | + | £148 ; 3 5 
In what, man 
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and makes no diſtinction of theſe two 
ſorts of Goods, altho? the occaſion did 
require it. Here he had an opportunity 
of explaining his mind in this matter, 
whether his intention had been to abo- 
liſh this diſtinction, or without aboliſh+ 
ing it, to leave to the Brothers by the 
Father's fide the Paternal Goods, and to: 
thoſe by the Mother's ſide the Maternal 
Goods, and to give the preference to the 
Brothers by the fame Father and Mos, 
ther only in the other kinds of Goods. 
One word added to theſe two Novels, 
or at leaſt to the 118t* Novel, would 
haye removed this difficulty; but ſince: 
this Novel excludes indifferently the 


Brothers 15 the Father's ſide alone, or 
0 


by the Mother's ſide alone from the 
Succeſſion of their Brothers, when there 
are Brothers both by the ſame Father 


and by the ſame Mother; they ſeem to 
be thereby excluded equally from all 


ſorts of Goods. And it is probably in 
this ſenſe that this Novel has been un- 
derſtood in one of the Provinces in 


France which are governed by the writ- 


ten Law. Seeing they have there de- 
rogated from it by a contrary Rule, 


which directs that the Brothers of the 
half blood, whether it be by the Father- 
alone, or by the Mother alone, ſhould. 
ſucceed with the Brothers of the whole 
blood to the Goods which came from 


their Stock b. Ry PIE 
T. 13. f. 2. Cod. de legit. hered. 


> See the 7 Article of the fifth Chapter of 
urdeaux, and Country of Guienne. 
*** pPrivilegium dedimus, ut in propriorum parentum 


the Cuſtoms of | 


8 


6. lle Chil- As the Children of Brothers of the 


maſculis & fœnminis, five a patre, five à matre 


dren ef Bro- whole blood concur with their Uncles, 


thers of the hg were likewiſe Brothers to the de- 


half 3d ceaſed by the whole blood; ſo the Chil- 


repreſen 


 zleix Fa» dren of Brothers of the half blood con- 


ther, cur likewiſe with their Uncles of the 
ſame quality, when the ſaid Uncles ſuc- 
ceed to their Brother, Uncle to the ſaid 


Children; and every one of them re- 
preſenting their Father, they take a- 


mong them all the portion that he 
would have had if he had been alives. 


c Ipſis fratrum filiis tune hoc .beneficium confe- 
rimus quando cum propriis judicantur thiis maſ- 
culis & fœminis, five paterni, ſive materni ſint. 
Nov. 118. c. 3. 


VII. 


RT OI The Right of Repreſentation, which 
Right of Re- puts Children in the place of their de- 


preſentati- ceaſed Fathers, that they may ſucceed 
on is limited: | 'd 

6% Brothers in. the fame manner as their Fathers 
Children, Would have done if they had been alive, 


1 


Brothers, nor Siſters, but only an Un- 


Brotberm &c | Tit. 3. Sec 2. 685 


is limited to the Children of Brothers, 
and is not extended to the Children of 
other Collaterals, who. ſucceed all by 
the head, according to their number of 
perſons, and degree of Proximity; 
the neareſt always excluding the re- 
moteſt. Thus When the deceaſed has 
no Brothers, but only Uncles, and Chil- 
dren of another Uncle deceaſed, the 
Children of the deceaſed Uncle are ex- 
cluded by the Uncles that are alive b. 
-'* Hujuſmodi verò privilegium, in hoc ordine 
cognationis, ſolis præbemus fratrum mafculorum 
& fceminarum filiis aut filiabus, ut in ſuorum pa- 
rentum jura ſuccedant. Nulli enim alii omnino 
perſonæ, ex hoc ordine venienti, hoc jus largimur. 
[It has been already obſerved, that in the Sutteſſun 
to Perſonal' Eſtates in England, 10 Repreſentations are 
admitted among Collaterals after Brothers. and Siſters 
Children, Stat. 22. & 23. Car, 2. cap. 10. $.7.] 


ü VIII. 


— 
1 


IT the decesſtd 7 
ther Deſcendants, nor Aſcendants, nor ew is pre- 
| ferred to the 


W | | dle, al- 
cle, and a Nephew ; the Nephew ow © hs 


would ſucceed to him, and exclude the ſamedegree. 
Uncle. For altho' they are both of 

them in the fame degree of Proximity, 

yet the Nephew has the Right of Re- 
preſentation of his Father, Brother to 

the deceaſed, who. would be preferred 

before the Unclei; and the Uncle on 

his part has no manner of Right of Re- 
preſentation, according to the Rule ex- 

plained in the foregoing Article. 


Quandoquidem igitur fratris & ſororis fillis tale 


* 


ſuccedentes locum, ſoli in tertio conſtituti gradu 
cum iis qui in ſecundo gradu ſunt ad hæredita- 
tem vocentur, illud palam eſt, quia Thiis defuncti 


præponuntur: fi etiam illi tertium cognationis ſi- 
militer obtineant gradum. Nov. 118. c. 3. 


£5” Some Interpreters have been of 
opinion, that the Rule explained in this 
Article, ought only to be underſtood 
of the caſes where there are Brothers to 
the deceaſed who are living and exclude 
the Uncle; but that when there are on- 
ly Uncles and Nephews, without Bro- 


thers to the deceaſed, they ought to 


ſucceed together; and the Succeſſion is 
ſo. regulated by the Cuſtoms of ſome 
places. But there are many conſidera- 


tions which ſeem to require that the 


Nephews to the deceaſed ſhould be pre- 


ferred to his Uncles, even in the caſe 


where the deceaſed has no Brothers a- 
live. For beſides the reaſon taken no- 
tice of in the Article, that it is only the _ 
Children of Brothers that have the Right 


of Repreſentation, as has been men- 


tioned 


ceaſed left behind him nei- 8. The Ne. 


. 
e 


tioned vg ihe” 1 5 
that the Uncles do 8 TE refer t 
Father, 'Grand-father to the = 
if we camine the Words” of th 
quoted on this 
rurally the ſene of gi 
nce to the Nephews of the, 
before his Uneles, that they deo 
not 1 to be capable "&f having any” f 
other conſtruction put upon chem. be be 
firſt, it ic there ſaid; that the Neph hews th 
are conſidered as —— in, the — de th 
gree with their Fathers, by the Right 
of Repreſentation.” Thus, the Law 
ves them a rank which” precedes that. 
of the Uncles of the 9 And in in 
the ſecond place, ab Ee ſaid 
ly, that che Neph we th deceaſed 
281 preferred Beſt tek 1185 n 
would not be true, if the Uncles mig 
ſucceed together. with the Ne hes 
and were only ly excluded the e 
"Might we add t6 theſe 3 
it is natural that eue my d de- 
ſcend rather than aſce 
the Nep rape being! im t 
"Le ; 51 BY 70 Tp 529750 
ro the Uncles who are in e Rank of 
Afcendanits; . But, this, ar rgument would. 
EVR, Hig mch, if we "0 extend, 
to t e Collaterals Who are in a re- 
ch 05 por than the Ble and the 
For, as ſhall be ſhewnin the; 
Wo Fantek, the 1187 Noyel calls 
to the Sdccefſion all the Collaterals with- 
out diſtin&ion, except Brothers, and 
Brothers Ohildren, according to their 
degrees; the neareſt alway excluding 
the remtoteſt; and thoſe who are in the 
1 e concurring together, with 
diſtinction of the Lines which 
are a belle: that of the Brothers, and of 
10 which are above it, and without 
epreſentation. 
we ſup 


ane of the 


the 


rother of the deceaſed, 
are Children only of a Brother of the Br 
half blood, ought they to be preferred 
to the Uncle of the deseled! ? It 9 
. that the ſame reaſons which 
the preference to the Children of A 
chers of the whole blood, give it like- 
wiſe to the Children of Brothers of the 
half blood. For beſides that the double 
tie is only conſidered among Brothers, 
and that among all the other Collaterals 
the Proximity alone diſtinguiſhes their 
Ranks; according to the Rule of the 
föllowin 8 Article; the Children of Bro- 
thers of the half blood repreſenting 


their Fathers, who would exclude the 


Uncles of the deceaſed, they haye the 
ſame right which their Fathers would 
have had, if they had been aliye. 


falls oor 


Article, bogs bear ſo n 
we the de- 


= number, or by 


man, this queſtion was Tr 


a? nts 2 bis amm 


dividitur. . It is true, that 


oſe that the Nephews, 


WC 5 a t6:omiit adding” 
1 a es another” cale 75 
often, and i 
which ſome, Interp! attcd : 
fo ueſtion. Kb the eile Phete aß 1125 
= _ to be divided a | 
others to the ee 


1 mple 
dren. of NY 
* by the 7 


bane 0 
nation, t N 


W hay 
No al, FA 


Children of. Ach 1 groe 
Share Which their Fathet 
had. Before the 118 


1 Lam, FF nd it. Hæred. 
Which provided that * ildren | of 
Brothers, "foul fie e head. 
according to theit 1 : Fee here» 


ditas prox 


vel (gp 
Plum, alius 
duos religuit beæreditas mea in tres partes 
this 118˙5 
Novel has given to the Children of Bro- 
thers the Right of Repreſentation, 
which has occaſioned ſome to fancy, 
that in this caſe the Children of Bro- 
thers deceaſed ought likewiſe to have 


this Right. But the benefit of the Re- 
entation ven to the Children of 
rothers by this Novel, is only to make 


them _ with their Uneles, Bro- 
thers to the deceaſed, to take the porti- 
on that theif Father would have had, if 
he had been alive, And che motive of 
this Law, is not to diſtinguiſh the con- 
dition of the Children of Brothers a- 
themſelves, when there are no 
Basken to the deceaſed, and to make 
the e e to the deceaſed by 8 
fhaxe une 7 accordin 
the Children of one of the Bro Fre 
ſhall happen to be in a greater number 


than the Children of another; fo that 


this motive of the Repreſentation ceaſes 
among them, when they ſucceed all a- 
lone; and. without Brothers to the de- 
ceaſed. And they ſueceed then only ac- 
cording to their Proximity, which be- 
ing equal, makes them ſucceed by the 
head. And it is in this manner that 
their Succeſſion is regulated by the 
Laws of the Miggotbs, which: axe for 
the moſt taken from the Romas 
Law. Qui moritur, fi fratres aut ſurores 
non reliquerit, & filtos fratrum & ſoro- 


rum religuerit 3 /i ex uno fratre fit unus 
1 filius 


3 uu CU RR 1 


7 


ide Collation 


filins, & ex allo fratre bel ſorore forſitan 


Nures, omnem hereditatem defuntti ca- 
piant; & woualiter per capita dividant 
portiones. lib. 4. legis Wiſigotorum tit.2. 
capitul. 8. 8 Fo N 


IX. 


9.Alltheo- After Brothers and the Children of 
zher Colla- Brothers, all the other Collaterals ſuc- 


rals ſucceed 
actotding to. 


ceed according to their degrees of Prox- 


rheir Proxj- 1Mity, Without any other diſtinction, 


mity. 


I. How be 


à lat 


the neareſt excluding always the re- 
moteſt. And if there happe 
verals in the ſame degree, they ſucceed 


n to be ſe- 


equally by the head, and according to 
their [hc Mor ON 


Si vero. . neque filios fratrum, ſi- 
cut diximus defunctus reliquerit, omnes deinceps 
ere e ad hæreditatem vocamus, ſecun- 
um umiuſcujuſque — prærogativam. Ut vi- 
einiores gradu ipſi reliquis præponantur. Si autem 
plurimi ejuſdem gradùs inveniantur, ſecundùm 
per ſonarum numerum inter eos hæreditas dividatur. 
Quod in tapita_ noſtræ leges appellant. Nov. 118. 
c. 3. 
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Of the Succeſſion of the Hushand to 


the Wife, and of the Wife to the 


E is not neceſſary to repeat here 
what has been ſaid concerning this 
kind of Succeſſion, in the Preface to 
this Second Part, No. II. and in the 
Preamble of this ſecond Book; where 
the Reader may ſee the reaſon which 
has obliged us to ſet down here this Rule. 


The CONTENTS. 


1. How the Huſband ſucceeds to the Wife, 


and the Wife to the Huſband. 
J. 


HE Huſband ſucceeds to his 
Wife, and the Wife to her Huſ- 


ſweeeets to. hand, if either of them die without 


the Wife, Children, without Relations, and with- 


4 out a Will; and the Survivor will ex- 


Hubamd, Clude the Exchequer. 


_ 2 Matitus & uxor ab inteſtato invicem ſibi in 
ſolidum, pro antiquo om ſuccedant, quoties de- 
icit omnis parentum, liberorumye, ſeu propinquo- 
ram legitima vel naturalis ſucceſſio, fiſco excluſo. 
i. un. C. ande vir & uxor. I. un. ff. cod. 


According to the Law Sucreſſam to Perſonal E- 


Hates in England, F a man dies inteſtate, leaving be- 


hind him a ny and Children, the Wife of the In- 


tefturk is ihtirled to one third part of her Hwband's 
Hiate, am all the Refodue goes to the Children, 10 be 


8 4 1 
il ” i „ "Ha 
; . 7 
Goods. Tit. 
1 | 


diftributed amongſt them by equal portims. Aud i 
© there be no Children, 5 25 legal ——— 
o tem then one Motety of the ſaid Eſtate is to be al- 


otted ro the Wife of the Inteſtate, and the Reſidue of - 


the ſaid Eftate is to be diſtributed equally to ev 

the next of Kindred of the Inteſiate, who are in 2.4 

degree, and thoſe who legally repreſent them. Stat. AZ. 

& 23. Car. 2. cap. 10.] „ | 
L The ſaid Statute for ſettling Inteſtates Eftates havi- 


ing made no mention of the Husband's Right to the 


Perſonal Eftate of his Wife, which was not in her Poſ- 


ſeſſion during the Coverture, and which the Husband 
had not acquired the right to by the Intermarriage, the 
Law touching the ſame was become ſomewhat uncer- 
tain, whether the ſaid Eſtate ſhould go to the ſurviving 
Hausband, or to the Relations of the decenſed Wife, And 


therefore to remove this doubt, it was thought fit to ex- 


Plain the aforeſaid Statute by a ſubſequent Adi of Par- 
liament, whereby it is ps Jug S ſaid 4 For 
the better ſettling of Inteſtates Eſtates, ſhall not 
be conſtrued to extend to the Eſtates of Feme-Coverts 
that ſhall die inteſtate, but that their Husbands may 
demand and have Adminiſtration of their Rights, Cre- 
dits, and other Perſonal Eſtates, and recover and enjoy 
the ſame, as they might have done before the making 
of the ſaid Ack. Stat. 29 Car, 2, cap. 3. $.wlt.] 


CTY EF-.06 
Of the COLLATION of 
— # be 


HEN there are Children, or 

other Deſcendants that ſucceed 
AE! to their Father, Mother, or 
other Aſcendants, whether by Teſta- 
ment or by Law, when the perſon dies 
inteſtate *, they ought reciprocally to 
bring in that which they had received 
out of the Eſtate of the perſon to whom 


they ſucceed ; that is to fay, to join it 


to the maſs of the Goods of the Sueceſ- 
ſion, and to divide it among them with 
the other Goods, according as they may 


be obliged to this Collation by the Rules 


which ſhall be explained in this Title. 
© See the tenth Article of the third Sefion of this Title. 


The firſt uſe that was made in the 


Roman Law of the Collation of Goods, 


and which was the Origin of it, was a 
conſequence of the ancient Law, which 
excluded the Children that were eman- 
cipated from the: Succeſſion of their 
Fathers, when there were Children that 
were not emancipated. For when af- 
terwards the emancipated Children were 
admitted to ſhare in the Succeſſion, they 
were obliged to bring into the Maſs of 
the Inheritance that was to be divided 
in common among them and their Bro- 
thers who had remained ſtill under their 


Father's Power and Authotity, that 
which 
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| which the emancipated Children had 
acquired from the time of their emanci- 


fecond Title of this ſecond Book, 


pation. | Becauſe, as has been remarked 


in other places, that which. the emanci- 


"ated Son acquired after his emancipa- 
tion, did belong wholly to himſelf ; 


whereas all that the Son who was not 


emancipated acquired on his part, be- 
longed wholly to his Father, except on- 
Iy chat which was reckoned as a pecu- 
har Patrimony, of which we have ſpok- 


en in its proper placeb. Thus there 


were two conſiderations that favoured 
this Law of the Collation of Goods; 
one was, becauſe the emanci pated Son 
ſucceeding to his Father reaped the be- 


nefit of whatever his Brother that was 


not emancipated had acquired. And 
the other was, becauſe that alt ho' the 
Son who was not emancipated had 
made no Acquiſitions, yet it was by 
favour that the emancipated Son ſhared 
in the Succeſſion with him, and there- 
fore it was but juſt that the Succeſſion 
ſhould be augmented with what he had 
acquired only by the, benefit of his 

cmancipanien. © 1 4 1 5 
b See the fifth Article of the ſecond Section of. Perſons, 
the 2 the . oF the ſecond 1 2 
and the third Article of 


the third Sectian of this Title. 


In proceſs of time all the Children 
without diſtinction, whether they were 
emancipated or not, having been allow- 
ed to enjoy the abſplute property in 
whatever they acquired, as has been re- 
marked in the Preamble of the ſecond 
Section of the ſecond Title of this Book, 
this firſt kind of Collation ceaſed e. And 
the uſe of the Collation was reduced to 
the Goods which the Children, whether 
they were emancipated or not, had ac- 
quired hy the liberality of the Aſcendant 
to hom they were to ſucceed, together 
with the other Children who had not 
received the like bounties from the ſaid 


| Wt | * . i 1 
Ml. Ab. C. de collaa. 51 
* | 7 I 5 ö * : * 


It is of this kind of Collation that 


we are tO treat under this Title. N And 


as this matter takes in that which con- 
cerns the nature of the Collation, the 
perſons who. are obliged to it, together 
with the/perſons to whom the Collation 
is to be made, and the Goods that are 
ſubject to it, theſe three parts ſnall be 
the ſubject matter of three Sections. 


[The Collatian of Goods here treated of, is the ſame 


with what is called in the Common Law of England &y 


the name f Hotchpot, which is deſcribed to be a 


Hending er mixing a partition of "Lands 


* 


tall be advanced by 


: % 5 N 0 * 4 A % * # 
| 17 > = : 1 
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given in Frank-Marriage, with other Lands in Fee- 


ſmple deſcended. See the Terms of Law, verb. G 


Hotchpot. 


the diſtribution 


of the | Perſonal Eſtates of  Inteſtates. 


For by the Statute of Diſtributions it is provided, that 


in caſe any Child, other than the Heir at Law, ſhall 
have any Eſtate by Settlement from the Inteſtate, or 
the ſaid Inteftate in his Life-time, 


Portion not equal to the Share which will be- due to 


ve 


F the $ age F the Eſtate of | ſuch' Inteſlate 
L web Child or 4 as ſhall 

any Land by Sett from the Inteſtate, or were ad- 
vanced in the life-time of the Inteſlate, as ſhall make 
the Eflate of all the ſaid Children to be equal, as near 
as can be eflimated. Stat. 22 & 23 Car. 2. cap. 10. 
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Of the natur of the Collation of 


Goods. 
The CONTENTS. 
1. Definition of the Collation. 
2. I hat ought to be reſtored does not 
properly come under the name of 
TT : 
3. All the Children are obliged to this 
C.ollation without diſtinction. | 
4. The Collation is regulated by the Law, 
or by ſome Att of the Teſtator or 
| Donor. „„ 
5. How theſe two ſorts of Collation are 
regulated. Sr 4M 
6. Collation of the Revenues. , | 
7. He who 1s bound to collate, recovers 
Ihe expences laid out upon the Goods 
fuabject to the Collation. WY 


8. The Heir muſt either bring in what he 


has received, or take leſs for his 


8 e 
g. He who brings in the Goods ſubjef to 


Collation, increaſes the number of 


be Sharers in the Partition. 


I. 


7 HE Collation of Goods is the en- 1. nefiaci- 


— 


1 „ of the Children, and o F _ be 
other 


elcendants, to bring into the Callation. 5 


Maſs of the Inheritance of their Father, 


Mother, or other Aſcendant to woom 


they are deſirous to ſucceed, the Things 


which had been given them by the ſaid = 


Aſcendant, that they may be divided 
between them and their Co-heirs, in the 
ſame manner as the other Goods of the 
Succeſſion. And the Equity of this Col- 
lation is very evident, the ſame being 
founded on the natural Equality amo 
the Children in the Succeſſion of their 
Aſcendants; and upon the — 
| 8 that 


that ſuch a Gift was made only by way 
of adyancement to the Donee of a. part 
of that which: he might expect out of 
the Succeſhon. | 
Hie titulus manifeſtam habet zquitatem. J. r. 
F Ai coll. bun. | 
We don't put down here the reſt of this Text, the 
ſame not being in nſe with us. But theſe firſt, words 
— be applied in general to all the caſes where the 
Collation ought to take See the ſeventh and 
following Articles of the third Section. 


II. 
2. hat It follows from the Rule explained in 
oughr ro be the foregoing Article, that the Collation 
refered" being only to be underſtood of ſome 
mv £712 Thing which did already belong to the 
the name of Heir who is obliged to make the Colla- 
| Callatim. tion; we ought not to include in this 
matter of the Collation of Goods, that 
which 1s a part of the Inheritance, and 
which one of the Heirs poſſeſſes by ſome 
other Title; as if he was Depoſitary of 
a Thing which the deceaſed had depo- 
fited in his hands, or Debtor for a Sum of 
Money which the deceaſed had lent him, 
or that he was by ſome other means in 
oſſeſſion of ſome of the Goods of the 
Inheritance. For this Heir would be 
bound to make reſtitution of theſe kinds 
of 8 upon another ſcore than that 
of Collation. Neither muſt we reckon 
among the things ſubject to the Colla- 
tion treated of here, that which a Teſ- 
tator who leaves by his Will to one of 
his Children a certain Eſtate in Land, or 
ſome Office, obliges him to pay in to 
the other Children, as a Sum of Mo- 
ney in conſideration of the ſaid advan- 
tage b. 
> Since the Collation is underſtood only of the Things 
which _— given 4 5 reger y the A _ 
ants to uct it 1s impro 
we can give * 2— of Callario 4 ths ＋— 
which are ſpoken of in this Article, 


III. 


3. Allthe The engagement of the Heir of an 
Children Aſcendant that is obliged to this Colla- 
"ne * tion towards the other Heirs of the 
laden, wb. fame Aſcendant, being founded upon 
ot diftini- the motives explained in the firſt Arti- 
n. cle, which agree equally to the Chil- 
dren of both Sexes, to the Children 
that are emancipated, and to thoſe who 
are not, to the Children and Grand- 
children of all degrees; this engagement 
is common without diſtinction to all 
theſe ſorts of Children and Deſcendants, 
for all the things that may be ſubject to 
the Collation, according to the Rules 
which ſhall be explained in the third 
Section e. 2 | 
Vol. I. 'Y 


bs ; 3 + | 
1t.4. Sect. I = 

Vt liberis tam maſculini quam foeminini ſexiis, 
five ſui juris, five in poteſtate conſtitutis, quo- 
cumque jure inteſtatæ ſucceſſionis, id eſt, aut teſ- 
tamento penitus non condito, aut ſi factum fue- 
rit, contra tabulas bonorum poſſeſſione petita, vel 
inofficioſi querela mota reſeiſſo, æqua lance parique 
modo proſpici poſſit: hoc etiam æquitatis ſtudio 

ſenti legi credidimus inſerendum, ut in divi- 
dendis rebus ab inteſtato defunctorum parentum, 
tam dos, quam ante nuptias donatio conferatur. 
J. 17. C. de collar. 

Altho' this Text makes mention only of the Collation 
in the Succeſſion of Inteſtates, yet it takes place likewiſe 
in the Teſtamentary Suttefſams. Sce the tenth Article 
of the third Section. 

[in the diſtribution of the Perſonal Eftates of Inteſtates 
in England, a diftinfiom is made between the Heir at 
Law and the other Children. For the Heir at Law, 
notwithſtanding any Land that he ſhall have had by 
deſcent, or otherwiſe, from the Inteſtate, is to have an 
equal part in the Diſtribution, with the reſt of the Chil- 


dren, without any confideration of the value of the 


Land which he hath by deſcent, or otherwiſe, from the 
Inteſtate. Stat, 22 & 23 Car. 2. cap. 10. H. 5. 


IV. 


The Collation of Goods among Co- 4. The Col- 
heirs is made in two caſes, and diffe- late. 7 
rently. One is the caſe where the N 
Sands, to whom his Children, or o- fame 48 
ther Deſcendants are to ſucceed, has ofrhe Teſta- 
directed nothing touching the Collation tr or Donet. 
of the Goods which he has given to 
one of the Children; which would be 
no hindrance why the ſaid Donee ſhould 
not be obliged to the Collation by the 
bare effect of the preceding Rules, and 
of thoſe which ſhall be explained in the 
third Section, and this Collation is 
founded on Equity, and on the Law 
which has eſtabliſned it. The other 
is the caſe of a Collation ordained by 
ſome diſpoſition of the Donor, ſuch as 
the Donation it ſelf, or a Teſtament, 
which has regulated the conditions 
thereof d. | | 


4 See the eleventh Article of the third Section. 
V. 


If the perſon to whom two or more 5. Homibeſe 
Heirs are to ſucceed, has made ſome two ſorts 
diſpoſition for regulating the Collations Ci 
which the ſhal make among them- , 
ſelves, the ſaid diſpoſition will be inſteda 
of a Law, according to the Rules which 
ſhall be explained in their place e. And 
if the deceaſed has ordered nothing con- 
cerning the Collations among his Heirs, 
they ſhall have for Rules thoſe that are 
explained in this Title. . 


* See the ſeventh Article of the jirſt Sechion of the 
firſt Title of the third Book. | 


VI. 


The Heir who is bound to bring in 6. collation 

ro his Co-heirs that which had been F the ke- 

given him, ought likewiſe to bring in?. 
Tit tt the 
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the Fruits or other Revenues thereof 
%. according to the nature of the Goods, 
ſuch as the Intereſt, if it is Money, the 
ſaid Revenues to be counted from the 
time that the Succeſſion was openf. 


t Filia quz ſoluto matrimonio dotem conferre 
debuit, moram collationi fecit: viri boni arbitratu 
cogetur uſuras quoque dotis conferre: cùm eman- 
cipatus frater etiam fructus conferat, & filia partis 
ſuæ fructus percipiat. J. . F. 1. . de dot. collat. 
Ali this Text ſpeaks only of the Dowry, yet the 
reaſon is the ſame for all Collations. And altho' it be 
ſaid here, that the Intereſt is due by him who delays to 
bring in what he is bound to do, and that it may be 
4. whether the Intereſt be due beſore the demand, 


yet it is but juſt that it ſhould run from the moment 


that the Succeſſion to which the Collation is to be made 
is open; and as the other Goods of the Succeſſun, and 
the Revenues which they produce, are reckoned in the 
Partition from that time, ſo the Goods ſubject to the 
Collation are of the ſame kind, and are a part of the 
Inheritance, und therefore the Fruits and Produce there- 
of are due as well as the other Goods. This is regulated 
after this manner by ſome of the Cuſtoms, and is a con- 
ſequence of the Rule explained in the ſixth Article of 


the ſecond Section of Partitions. And it may be like- _ 


wiſe ſaid, that every Heir who has Goods ſubjef to 
Collation, acts an unfair and diſhoneſt part, if he does 
not bring them in, or does not declare what Goods he 
has of this kind. 


VII. 


. le whois © If for the reſervation of the 2008 


bound1ocdl-ſubjeEt to Collation, or for other neceſ- 
late, reco- ſary cauſes, the Heir who ought to brin 

vers the X- it in has been at any charges, he ſhall 
pences laid © © * r By gen 

out upon the Tecover the value of them, or retain the 

Goods ſub- Thing: As if he has laid out any thing 

je to thegn the neceſſary Repairs of a Houſe, or 

Cullation. if he has carried on a Law-ſuit for the 

recovery of a debt, or of ſome Right. 

For theſe forts of expences diminiſhing 

the Goods, the Collation of them is 

likewife diminiſhed in ſo muchs. | 

8B Chmdos canfertur, impenſarum neceſſariarum 

fit detractio: cxterarum non. J. 1. F.s5. F. de dot. 


collat. See the twelfth and the following Articles 
of the third Section of Dowries. 


VIII. n 
8. The Her The Heir who is bound to bring in 
mut either what que has received by advancement, 
ering eh may ſatisfy that Obligation in two man- 
received, oy NETS. One is by bringing in actually the 
rale leſs for thing that is ſubject to the Collation, 
bis ſhare. that it may be included in the Maſs of 
the Goods, in order to be divided with 
the reſt. And the other way is, by 
retaining that which he ought to brin 
into the Maſs, and taking ſo much leſs 
out of the reſt of the Goods. Theſe 
are the two ways of Collation which 
are expreſſed in theſe words, 7o bring 
into the Maſs of the Goods, or to take 
. e 
* Sed & fi tantum forts in bonis paternis eman- 
cipatus remittat, quantum ex collatione ſuus ha- 


bere debet, dicendum eſt emancipatum ſatis contu- 
liſſe videri. J. 1, f. 12. F. de coll. ln. Eo minus 
„ TAC... I eee om 
Conferre, aut minus tanto accipere, Nov.g7. c.6. 
. 


The Collation is made in ſuch a man- 9. He who 


ner, that whatever is brought in being g inte 


added to the Maſs of the Goods, the gc. 


whole is divided into as many portions on, ncrea- 


as there are Heirs; including thoſe who#e the num- 
collate, and thoſe to whom the Colla- r of te 
tion is made. ſharers in 


; the Partiti- 


1 Collatio in eumdem modum fiet, ut quicum- 
que confert etiam ſuam perſonam numeret in par- 
tibus faciendis.. J. 1. tz f. F. de coll. bon. | 


F 
Of the perſons who are bound to 


collate, and to whom the Colla-. 
tion ought to be made. 


The CONTENTS. 


1. There is no Collation, but among Chil- 
aren. 1 
2. He who renounces the Inheritance does 
not collate, unleſs it be for the Le- 
gitime or Child's part of the others. 
2. To o__ the Collation ought to be 
made. | 


x: 


II is only the Children or other De-, Ice ; 
ſcendants, Heirs to their Fathers, neCollation, 

Mothers, or other Aſcendants, who are but, among 

obliged to the Collation treated of in udien. 

this Title; becauſe the motives of the 

Laws which ordain this Collation agree 

only to them. 


® See the firſt and third Articles of the firſt Section, 
and the texts which are there quoted. See the fol- 
lowing Articles. 4 

Of the three Orders of Heirs, Deſcendants, Aſcend- 
ants, and *-Collaterals, it is only the firſl, in which 
are to be found the motives of the Right of Collation 
explained in the preceding Section. And the caſe of 
Collation does never happen even among Aſcendants: 
For the Deſcendants do not make any preſents to them. 


And as for the Collateral Succeſſums, the motives of the 


Collation not agreeing to them, there is never any Col- 
lation in them, wnleſs it be ordained by the perſon 
whoſe Inheritance is to be divided. A 


IT. 


If the Children, or other Deſcend- 2. He who 
ants, who had Goods ſubject to Colla- revounces | 
tion, abſtain from the Inheritance, the“ * 
Collation ceaſes. And as they take no , re, 
ſhare in the other Goods of the Inhe- ales ic be 


ritance, for #he Le- 


I 


gitime, & ritance, ſo neither do they give to the 
Child 5/4" other Children or Deſcendants: any ſhare 


of the of 


".of che Goods which they had acquired 


before the Succeſſion was open b. But 
if what remains in the Succeſſion is not 
ſufficient for the Legitime or Child's 
part of the other Children, reckoning 


into the Father's Eſtate the Goods that 
ought to have been broug 1 
who abſtains from the Inheritance, if 


ht in by him 


he had declared himſelf Heir; in that 


caſe he would be obliged to give part of 


them to the others, ſo as to make up 
what they want of their Legitime, or 
Child's parte. | 
5 1 
Ex cauſa donationis, vel aliunde tibi quæſita ſi 


avi ſucceſſionem reſpueris, conferre fratribus com- 


pelli non potes. J. 25. C. fam. erifernd. 

n ö at ank 1 filia patri cum 
fratribus, contenta dote abſtineat fe bonis, compel- 
latur eam conferre ? & Divus Marcus reſcripſit, 
non compelli abſtinentem ſe ab hæreditate patris. 
Ergo non tantùm data apud maritum remanebit, 
ſed & promiſſa exigetur etiam 2 fratribus : & eſt 
æris alieni loco, abſceſſit enim a bonis patris. J. ult. 


F. de dot. cnllat. 


"" This liberty of being free from the Collation upon 
renouneing the Inheritance, is generally received in France, 
except in ſome particular Cuſtoms, where Children who 
are Donees in the Families of thoſe whe are ignoble are 
obliged 'to bring into the Maſs of the Inheritance what- 
ever has been (given them by the Father, or Mother, 
or her Aſcendants, altho they renounce the Succeſſum of 
the Donor. | | | 

Cum omnia bona à matre tua in dotem dican- 
tur exhauſta, leges legibus concordare promptum 
eſt: ut ad exemplum inofficioſi teſtamenti, adver- 
ſus dotem -immodicam exercendæ actionis copia 
tribuatur. Et filiis conquerentibus emolumenta 
debita oonferantur. J. un. C. de inoff. dot. Debi- 
tum bonorum ſubſidium conſequantur. J. 5. C. de 


moff. donat. 


III. 


3.Towhom As the Collation takes place only a- 
the Collai- mong Children that are Co-heirs, fo it 
ow onght i i; due only to thoſe who have theſe 


be made. 


two qualities. Thus the Children who 
have no ſhare in the Inheritance, whe- 
ther it be that they renounce it, or that 
they are excluded from it by being diſ- 
inherited, have likewiſe no ſhare in the 
Collation 4. 


1 This is 8 conſequence of the feſt Avticle. 


| Vo I. I. 7 
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TACT. My 
Of Things whith ate Nibjet7 to Col. 
lation, and of thoſe which are 
not. 5 
The CONTENT s, 
1. 7 o ſorts of Goods of Children. 


2. The Goods acquired otherwiſe than front 
the Aſcendants, are not fabjett to 


| Collation, 5 
3. The pectliar Patrimonies of "the Son 


are not fubjett to Coflation. 


4. The Son does not bring in that which 


the Father was hound to give him. 
7. The Expences of Kducation are not 
not brought in. 
6. The things given to one of the Chil- 
dien as an advantage over and a- 
'bove "what the others have, are 
not . fubjeft to Collation. 


7. Dowries and Donations in favour of 


Marriage are brought into the Maf; 
f the Goods. Ny þ 

8. Collation of the Dower, when the 
Huſband is inſolvent. 

9. All other Donations are brought into 

| the Maſs of the Inheritance. 

10. Whatever may be reckonetl'as'a part 
of the Lagitime, or Child's : part, 

ought to be brought in. 

11. The Collation is due, whether the 
deceaſed lef; behind him a Tefta- 
ment, or died inteſtate. _ _ 

12. The Daughter brings into the Succeſ- 
ſion of the Father, the Portion 
given her by the Grandfather on 
the Father's ſide. CD 

13. The Things which have periſhed with- 

| out the fault of the Donee, are nor 
brought in. 

14. M bat is confumed by uſe oug 

Brought in. 


t to be 


1 | 


T E muſt diſtinguiſh two forts of, Iv ws 


Goods, which Children, or o- Gwa A 
ther Deſcendants may have, that are to CHlaren. 


divide among them the Succeſſion of 


their Father, Mother, or other Aſcend- 


ant. One ſort is, of the Goods which 


they had from their Father, Mother, or 


other Aſcendant, by ſome Title, which 
the following Rules make ſubject to 
Collation. And the other ſort is, of the 
Goods which they may have acquired 
any other way, by what Title foever it 

N may 


„„ I OI I IN 2 
1 a. — 1 "x, 


——— ——— — 


. RR 
„ — 


an at 
8 n N 3 ; 
2 * 8 * N 


. 
* 
1 
y 


7 Lai 
et j/ 
_ . * * 


4. The Son 4 a Father ha 
dves noe Teſtament, or other diſpoſition of any 


| hon four erſon, to give to his Son a Sum of 
ic 
Father was' 


bound to Which this Son 1 Title, 
give him. would not be ſu 


* 


The CIVIL L. 
may be; whether by the liberality of 
other perſons beſides their Aſcendants, 
or by their own 
Way. III I 
| There * be 
der As br wh 


— 


of theſe two kind: 

, Ne \ k * * N 6 8 1 
| IL 198 
2. ech Whatever the Children may have ac- 


acquired o- quired any other Way than from the 


. i 1 "HR * — #43 > 
2 oods of their Aſcendants, whether 


8 


1 1 
* * E 


ants, are Succeſſion, or by, ſucceeding to In- 
nur ſubject teſtates, or by Donation, or any libera- 


zo Collation.Jity of other perſons, or by their own 


induſtry, belor e 
and is not ſubject to Collation b. 


cee he fer Article of 


1 


% | * N e 8 . 
the ſecond Section, In * what 


manner Fathers ſucceed. 
; 7 
4 6 1 £ ; * * * 8 : : 1 . 15 ” ” 2 " q LP Th 
18 1 2 93 inn KW, „ = N. 
x 
III. * 1 * 2 


2.Thepecu- The peculiar Patrimonies which have 

liar Patri-been mentioned in the third Article of 

monies the ſecond Section of the ſecond Title, 

the Son are As 4. Rel yo 

u faba are the proper Goods of the Son who 

zo Collazion. is ſtill under his Father's Power, which 
not being deſcended to him from his 
Father, or other Aſeendant, are not ſub- 
jest to Collation. And ſeeing cheſe 
ſorts of Goods belong ſo abſolutely to 
the Sõn, that his Father has not ſo much 
as the Uſe and Profits of them, it would 
not be juſt that the Co- heir ſhould have 
any ſhare in theme. Bart that which a 
Son who is ſtill under his Father's Au- 
thority may have gained by his manage- 
ment and adminiſtration of ſome Goods 
which the Father had intruſted him 
with, belongs properly to the Father, 
and is ſubject to Collation d. 


© Nec caſtrenſe, nec quaſi caſtrenſe peculium 
fratribus confertur. Hoc enim præcipuum eſſe 
oportere, multis conſtitutionibus continetur. J. 1. 
8. 15. F. de collat. bon. I. ult. C. cod. 

Cum fratres tui durantes in familia patris pe- 
culium (ſi hoc neque caſtrenſe, neque relictum eis 
doceatur) præcipuum habere non poſſint. Sed in 
diviſionem paternæ veniat hæreditatis. J. 12. C. de 
collar. See the firſt and ſeventeenth Articles of the 


ſecond Section of the ſecond Title. 


Aim 
been required by a 


oney, or ſome other thing; that 
jet to be brought into 
the Succeſſion of his Father; becauſe it 
would not be to the Father's bounty 
that the Son owed this thinge. 

S Ab ipſo patre hærede inſtituto fideicommiſ- 
ſum fuerit relictum, chm morietur, an id conferen- 

| : | 


induſtry, OT. by other 


2 2 are contained n- 
5 Fa) Hs 


the Areng. they haue acquired it by a Teltamentary | 


ſhares, this bare expreſſn of giving that 
preference or diſtinfion to that Child, would make the 


N l 5 
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s pences of E 
| © ducationare 
do not hing in that which has been „4. 


Lor by ſe ſorts of, Ex- 
ay out upon their Chil es cg eee 
it were a debt which they ought to ac- 
quitt. all bk SSE eco” LS 


fQuz pater filio emancipato ſtudiorum © cauſa 
peregre agenti Tubminiſtravit, ſi non credendi ani- 
mo pater miſiſſe fuerit comprobatus, ſed pietate 
debita ductus: in rationem portionis, quæ ex de- 
functi bonis ad eumdem filium pertinuit compu- 


6 i ; 8 
— 


tari æquitas non patitur. I. o. F fam. erciſe. 
anne Remane een nn fie? 10:1. 92 A 
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The Things given to Children, or o: 6. The 
ther Deſcendants, that they may have ings given 
What is ſo" given as an advantage over %, the 
and above what. the other Children their , . 
.Co-heirs have, are not brought into the ;age ow 
Maſs of the Inheritance collated, if it and alove 


7* 


« V- 


is evident that it was the expreſs will of what the o- 


thers have, 


the D ONOT, | .th at: what he gave ſhould are not ſub- 
bs o my be 8 a 
remain with the Donee as an advantage ject to Col- 
over and above his equal ſhare with the len. 
reft of the Heirs, or that it.ſhould not 

be ſubject. to Collation s. But if upon 

a computation of the thing given as an 
advancement to a Child, together with 

the Goods which remain in the Inhe- 
ritance, it ſhouid, be found that the o- 

ther Children bad not their Legitime, 

or Child's part of the whole, the, Donee 
would be obliged in this caſe to bring 

into the Maſs of the Goods, ſo much as 

to make up the Legitime, or Child's 

part of the others, even altho' he ſhould 

be willing to content himſelf with the 

Gift, and to renounce the Inheritance b. 

s (Sancimus) omnino eſſe collationes, & exinde 
æqualitatem ſecundum quod olim diſpoſitum eſt. 

Niſi expreſſim deſignaverit ipſe ſe velle non fieri 
collationem, ſed habere eum qui cogitur ex lege 

conferre, & quod jam datum eſt, & ex jure teſta- 


menti. Nov. 18. c. 6. 
If there were a Donation, or other Diſtotion, which 


ſhould contain a Gift as an advantage to one Child 


over and above what the others © ſhould have to their 
by way of 


Collation to ceaſe. For otherwiſe, if the Child were ob- 


liged to bring it in and ſhare it with the others, it 


would be no particular ad antage to the ſaid Child. 
Si quis donationem immenſam in aliquem aut 
aliquos filiorum fecit, &c. Nov. 92. c. 1. See the 


fourth and fifth Articles of the third Section of 
VII. What» 


the Legitime. 


VII. 


aud Horati- ther Alcendants, "whether they be b 
= im e the Father's or Mother's fide, of bot 
F ( 
are brunglu ther Deſcendants, on occaſion of their 
intothe Mai Marriages, whether it be to a Son, as 
of theGmws; Settlement upon him in fayour of his 
Marriage, or to 4 Daughter for her 
Marriage Portion; or otherwiſe, accord- 


ing to the different uſes of Donations 


- of this kind, is ſubject to Collation. 
Thus Children, Sons or Daughters, ſüc- 


, cceding to the Inheritance of an Aſcend- 


arm from whom they had received ſuch 
like liberalities, ought to bring them in- 
to che Mals of the Goods of che Inhe- 
ritankee ſh 03975 207 ine 


*Y 


cumque jure inteſtate ſucceſſionis, id eſt, aut teſ- 


tamento penitùs non codito, aut ſi factum fuk- 0 


rit, contra tabulas bonorum poſſeſſione petita, vel 
Hauer inofficioſi querela mota reſciſſo, æqua lance ꝓarique 
modo Proll poſſit: hoc * e udo 
præſenti legi credidimus inſerendum, ut in dividen- 
dis rebus ab inteſtato defunCtorum. parentum, tam 
dos quam ante nuptias donatio conferatur, quam 
pater vel mater, avus vel avia, proavus vel proaàvia, 
paternus vel maternus dederit, vel promiſerit pro 
filio vel filia, nepote vel nepte, pronepote vel pro- 
nepte, nulla diſcretione intercedente, utrùm im ip- 
ſas ſponſas pro liberis ſuis memorati parentes do- 
nationem contulerint, an in ipſos ſponſos earum, 
ut per eos eadem in {penſas donatio celebretur: ut 
in dividendis rebus ab inteſtato defuncti parentis, 
cujus de hxreditate agitur, eadem dos, vel ante 
nupt ias donatio ex ſubſtantia ejus profecta, confe- 
ratur. J. 17. C. de collat. 
Alto thts Text makes mention only of the Succeſſion 
70 liiteſtates, jos it is the ſame thing in Teſtamentary 
Steceeffions. ; b f! 5 


Mi we comprehend under liberalities in favour of 


Marriage which are fubje& to Collation, that which a 


Father, a Mother, or other Aſcendant makes a preſent of 


to his Son, or his Daughter-in- law, to his Daughter, 
or his. Som in law, ſuch as is mention d in this Law, 
the Expences of the Wedding, the Wedding-Clathes, 
the Wife's Paraphernalia, or other Preſents accord- 
ing to cuſtom ? There are ſome Cuſtoms in France 
which direct theſe ſorts of Preſents to be brought in, and 
others which exempt them from the Collation. Thus 
we ought to judge of. this matter according to the Uſage 
of the place, if there is any, or according to the circum- 


the preſents, and of their, value, | 


VIII. ES 
8. Chen If a Daughter having been endowed 
of the Dower by her Father, Mother, or other Aſcend- 


ftances of the quality of the perſons, of the nature of 


when the ant, ſhould come to inherit to him, and 


— # her Huſband who had received and 
TOs ſquandered away her Marriage Portion, 
ſhould happen to be inſolvent, ſhe would 
neyertheleſs be obliged to reckon it in 
the Maſs of the ns to be divided 
between her and the other Heirs, if by 
the circumſtances this loſs may be im- 


puted to her; as if ſhe had neglected to 


0 | 1 or to take 
7. Dovries Whatever a Father, Mother, or o- curtty or 
if nothing laid to her char 
if ſhe was a Minor, and that the {aid 
| Tofs had happened thro' the fault of the 


| Of the Collation sf Goods. Tit. 4. Sedt. g. 693 


ſecure herſelf by a Separation of Goods, 

other rel 5 55 for the Se- 
her Marriage Portion l. But 
can be laid to her charge, as 


erſon Who had given the Marriage 


* 


Portion, Her Father, for example, or 


her Grand- father by the Father's fide, 
who in default of the Father, who was 


Eicher dead, or abſent, interdicked, or 
endow his Grand- daughter, had paid 


ed to 


1 


the Portion to the Huſband whole in- 


ſolyency was apparent, or at leaſt much 
to be feared, ſhe might be diſcharged 


from this Collation according to the 
circumſtances, in bringing in only the 
Action for the reſtitution of the Mar- 


! " N — 4 ; 1 7 
e. WE 1218 4 1 wi | PS £4 7 $3 113 
Ut liberis tam maſculini quam fœminini ſexũs, 
five ſui juris, ſive in poteſtate conſtitutis, quo- | 


1 


ſualty which could not be imputed ei- 
ther to the Donor, or to his Heirs. 


Quia enim dedimus mulieribus electionem eti- 
am conſtante matrimanis, ft malè res maritus gu- 
bernet, & accipere eas, & gubernare, & &cundum 
decentem modum, & ſicuti . — conſtitutio dicit: 
ſiquidem ſuæ poteſtitis & perfectæ ætatis mulier eſt 
ſibimet culpam inferat, cur mox viro inchoante 
male ſubſtantia. uti non percepit, & non auxiliata 
eſt ſibi. Sic enim habitura' erat in collationis rariu- 
one proprias res undique, & ſine diminutione, & 
in ea minus collationem facere. Nov. 97. c. 6. 

= Sin autem illa quidem hæc conteſtata eſt pa- 
trem, ille autem neque movit, neque conſenſit, & 
neque dedit licentiam filliæ hoc agere, non eam pe- 
riculum pati, ſed & conferri nudam actionem con- 
tra jnopis mariti res, & fortunam eſſe communem 
& ipli & ejus fratribus, non tamen ex collatione 
damnificari : ſed competentem ei partem dari. ex- 
paternis rebus, actionem illa quidem conferente. 
d. c. G. f. 1. | | 


3 


IWe have endeavoured to form this Article upon ſuch 
part of the Text as agrees with our Uſage. PR 
LA.: 5 1 | | 
Beſides the Donations; in favour of 9. All aber 
Marriage, and the Marriage Portions of —_—_ 
Daughters, all other Donations made by ela, 
a Father, Mother, or other Aſcendant, ,# the Inbte 
to a Son, or a Daughter, or other De-rianc, 
ſcendant, married or unmarried, ought 
L9 
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tg be bro — As r 
al 

FEY | ee CA! Tel AMENT, or 
been diſcharged: from the Collation Wl 
00 . wh has be been ſaid in the ſix 

A Pais the Collation be 
20 ee by the 2 5 when 
one, yet the 
ack be . 


1 Had LO piers ne 
j ; compledti : „ enim er coins tibus, in 86 


— 


5 
es, s em 
Hem 2 ow de I Feri collatio- 5 


| 7 75 dotem forts, 02 16 mode do 
tat, &. que ſunt reſidta defendere. * Nos fancimus, 
non eſſe omninp talem opinianem: ſed five quiſ- 
piam inteſtatus moriatur, ſiye teſtatus (quoniam 
incertum eſt ne forſan oblitus datorum, àut præ 
tumultu mortis anguſtiatus, hujus non eſt memo- 
ratus) omnino eſſe collationes, & exinde qualita- 
tem, ſecundùm quod olim diſpoſitum eſt. Niſi 
* deſignaverit ipſe ſe velle (non fieri collationern, 
4 . ex lege comferre G. 
2 datum ff, 85 ex jure teſlamenti- Omnibus 
prius de collationibus à nobis fancita ſunt in 
virtute manentihus. Nov. 18. 6. 6. bee the 
-cleventh Article. 
81 filizefamilias conſtitutz tibi fande ) 1 gorre 
WE! eſt, cum ſorore patri communi ſuci 
eum 1 habere, contra jura poſtulas. 125 
wn a 
4 Ex cauſa donationis, vel aljunde. tibi quzſita, fi 
avi eren 759 conferre fratribus com- 
_ . penule. C. fam. eraſe, 
aks of Donations without di Rin- 
2255 the Collation LY 25 who re- 
ance; it follows, that on cOnmrary 
who ders nt e . 
— 4 


* 
4 


X. 

10. hat All that the Children, and other De- 
_ Ser, _— ir he gba Fa- 

ther other, or other Aſcendant 
eee Wbich might be reckoned to them 4 
Child's pare part of their Legitime, or Child's part, 
ought to leis ſubject to Collation, Thus the Mo- 
be in. ies which have been laid out on the 
purchaſe of ſome Office for one of the 
Children, and other ſuch like liberali- 
ties, ought to be brought into the Maſs 
of the Inheritance, For otherwiſe theſe 
bounties would be advantages which 
would deſtroy the Equality among the 

\ Children o. | 


2 » Omnia quz in quartam portionem ab inteſtato 
jonis computantur his qui ad actionem de 
- inofficioſo teſtamento vocantur, - etiamſi- inteſtatus 
is deceſſerit ad cujus hæreditatem veniunt, omni- 
modo cohzredibus ſuis. conferunt. Quod tam in 
aliis, quam in his quz occaſione militiz uni hære- 
dum ex defuncti pecuniis acquiſitæ lucratur is qui 
militiam meruit, locum habebit: ut luerum quod 
tempore mortis defuncti ad eum pervenire pote- 
rat, non ſolim teſtamento condito quartæ parti 
ab inteſtato ſuccefſionis W ed etiam ab 
inetd ae J. 20. G. de cala. 


Pens 15 * 5 
to whom. the! 


| As the Callation which the Children cal. 
hen Deſcendants who ſucceed to lation in due 


bk wg Mother, or other Aſcend- Feu i L 
þ ants, owe reciprocally to one another, Ahn him 


is equally due, 9 1 the Aſcendant TH, — 
eceed has injoined 3 
by ſome diſpoſi ition, Or whether he Bas — 


; gia no orders. Sages it; ſo it is the 


ame ROS. with reſpe& to the Colla- 
tion, whether the nor has leſt be- 
him a Teſtament, or died Inteſtate; 


and it is likewiſe indifferent, whether, 
| when there is a Teſtament, the Colla- 


tion is enjoined by it, or whether it 


n makes no mention at all of it. For it 


is only the ex 1 will of the Donor 
that x: free the Donee from bringing 
in the Gift p. And if a Teftatar has 


4 omitted to direct in his Teſtament the 
Collation of the Donations which he 
had made before, the Law ſupplies that 


omiſſion, and preſumes that he had for- 


| Cal the Donations which are- ſubject to 


lation d. 


Sive quiſpiam inteſtatus -moriatur, five <= 
tus, omnino eſſe collationem, niſi expreſſim | 
naverit ipſe ſe velle non fieri collationem. Nov. 1 

c. 6. See this text intire, as it is quoted on the 


nintk Article. 
1 Quoniam incertum eft ne forſan oblitus dato- 


rum, aut præ tumultu mortis anguſtiatus, hujus 
non eſt memoratus. Nov. 18, c. 6. | 


XII. 


If the Grand- father by the Father's 12. The 
fide had endowed his Gland daughter, —_— 
the Father being alive, and that after _ 1 
the death of this Grand- father, the Fa- pb Fa- 
ther who had ſurvived him had left to- ther the Por- 
gether with this Daughter, other Chil- tion given 
Iren, or Grand-children, who were to 8 * 4 
ſucceed to him as his Heirs, ſhe would % en . 
be obliged to bring into the Inheritance Father: 
of her Father, the Portion which theſe. 
Grand-father had ar her. For, ſee- 
ing it was the duty of the Father to 
endow his Daughter, it was for him 
that the Grand- ther gave her her Mar- 
riage Portion, So that it was the ſame 
thing as if the Father had piven the 
Portion out of his own Eſtate. Which 
makes the faid Portion to be ſubje& 
to the Collation, that the other Chil- 
dren, who are Heirs to their Father, 


may have a ſhare in it r. 


* Dotem quam dedit arus paternus an poſt 
mortem avi, mortua in matrimonio filia, patri 
reddi o ＋7 rteat, quæritur? Occurrit æquitas rei, 
* meus propter me filiæ mee nomi- 

no 


p hs \ ” * I 
— o 6 : 4 : 

ter filium nepti dotem - 
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. 
8 
1 


ne dedit, proinde ſit atque ipſe dederim, quippe 


i. 


officium avi circa; neptem ex officio patris erga 
filiam pendet. Et quia pater filiz, ideo avus prop- 


* 
* r 


. 
. * 


E ets 10! 11 eek 
5” Altho! this Law ſpeaks only of 


the Right of Reverſion of this Mar- 


riage Portion in favour of the Father, 


yet we have thought proper to draw 
om thence the Rule explained in this 


Article for the Collation, and that up- 


on two conſiderations. One is, that 
this Law being placed under the Title 


of Collation, we may conclude from 
thence that it has been put there with 
this view, that the Collation is due in 
this caſe. The other is, that the ſame 
Equity which makes us to conſider the 
Marriage Portion given by the Grand- 
father as if it were given by the Fa- 


ther, in order to give to the Father the 


Right of Reverſion of this Portion, 
as having proceeded from himſelf, de- 
mands likewiſe that the ſame Porti- 
on ſhould be brought into the Father's 


Inheritance, ſince we ought to look 
upon it as having proceeded from the 


Father, and that if he had ſurvived her 
the Reverſion of this Portion would 
have augmented his Succeſſion. And 
beſides, ſeeing this Daughter finds in 
her Father's Succeſſion that of her 
Grand-father, it is juſt likewiſe for this 
reaſon, that this con ſhould be 
brought into it. Thus as we have 
ut down the Rule drawn from this 


aw for the Right of Reverſion, a- / ants, ought to bring into the Maſs of 


mong the other Rules of this matter ?, 
the fame reaſon has induced us to ſer 
down here ſuch another Rule for the 
Right of Collation. fn 


* See the ſixth Article of the third Section of the 


ſecond Title of this ſecond Book: 


It ſeems to follow from the Rule 


explained in this Article, that if a intellig 


Grand-father had made any” Preſent to 


his Grand-children, their Father being 
alive, who afterwards ſucceeded to the 


Grand- father, he ought to bring into 
the Grand-father's Succeſſion, the Pre- 
ſents which had been made to his Chil- 


dren. And it is ſo regulated by the 
Cuſtoms of ſome places; which have 


likewiſe directed, that the Grand-ſon 


ſucceeding to his Grand-father by Re- 
preſentation of his deceaſed Father, 
ſhould bring into the Maſs of the 
Goods, that which the ſaid Grand- 
father had given to his Father. Which 
is founded upon this, that as this Son 
ſucceeds to the Grand-father in the 


? 


dare I. 6: F. de 
. . 0 ® x 

3.5. n 72 1 

eee e 


ſion was open, would be conſidered as 
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that he/ſhould bring in what his Fa- 
ther would have been obliged to do, 
if he had ſucceeded 3 and in general, f 
it s equitable in all caſes, that the E- 

zlity, which is the foundation of the 

ight of Collation, ſtiouſd be obſerved 
ſhare the Succeſſions of their Aſcend- 
ants. See the cioſe of the following 


7 


. 
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If the things that were given had 13. The 
periſhed without the fault of the Do-; 
nee, whether it be after or before the — 
Succeſſion was open, he would not bez, fallt of 
bound to bring in their value. For the Donee, 
whatever periſhes in ſuch a manner e # 
that the los thereof cannot be imputed s . 
to the deed of any perſon, the loſs 

falls upon the Owner of it, and upon 

all thoſe who have any right in itf. 

And as to the profits which the Do- 

nee may have reaped from the things 


which were given him, thoſe which 


he had made before the Succeſſion was 
open, belonged intirely to himſelf, and 
were no part of the Inheritance. But 
if the thing did not periſh till after the 
Succeſſion was open, then the profits 
which had been made after the Succeſ- 


a part of the Succeſſion, and ſubject to 
Collation. And in general, the Chil- 
dren that are Co-heirs to their Aſcend- 


the Inheritance reciprocally for the be- 
nefit of. one another, all that Reaſon 
and Equity can demand, for making 
their condition as equal as is poſſiblet. 


De illis, quæ fine culpa filii emancipati poſt 
mortem patris perierunt, quæritur ad cujus detri- 
mentum ea pertinere debeant. Et plerique pu- 
tant ea, quæ ſine dolo & culpa perierint, ad colla- 
tionis onus non pertinere. Et hoc ex illis verbis 
ig: ndum eſt,” 1 prætor viri boni arbi- 
tratu jubet conferri bona, Vir autem bonus non 
ſit arbitraturus conferendum id, quod nec habet, 
nec dolo, nee eulpa defiit habere. J. 2. f. 2. F. de 
colla. 
© *-Pretor viri boni arbitratu jubet conferri bona, 
d. f. 2. See the ſixth Article of the firſt Section. 


XIV. 


We muſt not comprehend. in the 14 
number of things periſhed, which have conſumed ty 
been . in the foregoing Arti- uſe,onght to 
cle, thoſe which peril by caſualties, „ 
ſich as a Houſe by Fire, a Land or Te- 
nement carried away by a Flood or In- 
undation, Moveables taken away by 
Robbery. But we ought not to place 

* ä In 


of this Book. It ſuffices 
down!) 


ad given him all the 
e ie of them". 
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